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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  23 

[Docket  No.  FAA-201 2-0485;  Special 
Conditions  No.  23-258A-SC] 

Special  Conditions:  Tamarack 
Aerospace  Group,  Cirrus  Model  SR22; 
Active  Technology  Load  Alleviation 
System  (ATLAS) 

agency:  Kculeral  Aviation 
Arlininistration  (FAA).  DOT. 

ACTION:  Amended  final  special 
conditions:  recpiest  for  comments. 

SUMMARY:  This  action  amends  sjjecial 
conditions  No.  23-258-S(;.  issued  on 
Inly  13,  2012,  for  the  Tamarack 
Aerospace  (hoop's  modification  to  the 
(arms  Model  SR22  airj)lane.  This 
amendment  clarifies  the  intent  of  two 
rerpnrements:  The  re(]uirement  for 
rej)orting  of  load  alleviation  system 
failures  (see  paragraph  (c)  under  Loads, 
I’rohahility  of  Failure  of  Load 
Alleviation  System)  and  the 
nuiuirement  for  consideration  of  limit 
loads  with  an  unannnnciated  load 
alleviation  system  failure  (see  j)aragraj)h 
(h)  under  Factor  of  Safetv,  Load 
Alleviation  Systems).  This  airplane  as 
modified  by  Tamarack  will  have  a  novel 
or  unnsnal  design  feature(s)  as.sociat(!d 
with  Tamarack  Aerospace  (hoop's 
modification.  The  design  change  will 
install  winglets  and  an  Active 
Technology  Load  Alleviation  System 
(ATLAS),  'riie  addition  of  the  ATLAS 
mitigates  the  negative  effects  of  the 
winglets  by  effectively  aerodynamically 
turning  off  the  winglet  under  limit  gust 
and  maneuver  loads.  This  is 
accom])lished  by  measuring  the  aircraft 
loading  and  moving  a  small  aileron-like 
device  called  a  Tamarack  Active  ('.ontrol 
Surface  (TAGS).  The  TAGS  movement 
reduces  lift  at  the  tip  of  the  wing, 
resulting  in  the  wing  center  of  ])re.ssure 


moving  inboard,  thus  nulucing  bending 
sire.sses  along  tlu;  wing  span.  Tlu; 
applicable  airworthiness  rcignlations  do 
not  (ontain  adcupiati!  or  apjjropriate 
safety  standards  for  this  design  feature!. 
The.se  final  sjeecial  conditions  contain 
the  additional  safely  standards  that  the 
Administrator  considers  neces.sary  to 
e.stahlish  a  level  of  safety  (Kpnvalent  to 
that  established  by  the  existing 
airworthiness  .standards.  Additionally, 
this  amendment  corrects  the  i.ssue  date 
of  s])ecial  condition  No.  23-258-SG  to 
July  13.  2012. 

DATES:  This  final  rule  is  eff(!ctive 
Fehruary  13,  2013,  and  is  applicable 
beginning  Fehruary  0,  2013.  ("omments 
must  he  received  by  March  15.  2013. 
ADDRESSES:  Sciud  comments  id(!ntified 
by  docket  numher  FAA-201 2-0485 
using  any  of  the  following  methods: 

•  lu^dHi'dl  dlidgiildtions  Portal:  Go  to 
http://\\  \v\v.r(:<’dIdiions.gov  and  follow 
the  online  instructions  for  sending  vonr 
comments  elec:lronic:allv. 

•  Mail:  S(!nd  comments  to  Dockcit 
()])erations,  M-30,  U.S.  Depart meiit  of 
Transportation  (DOT),  1200  New  )ersev 
Avenue  .Sl'k.  Room  VVl 2-140,  West 
Ihiilding  (irouiul  Floor,  Washington,  IXi 
20500-0001. 

•  Hand  Ddlivorv  of  (^odridi'-.Tiikv. 
comments  to  Docket  ()j)erations  in 
Room  W1 2-140  of  the  We.st  Building 
(hound  Floor  at  1200  New  Jersey 
Avenue  SE..  Wa.shington,  DG.  between  8 
a.m..  and  5  p.in.,  Monday  through 
Friday,  except  Federal  holidays. 

•  Fax:  Fax  comments  to  Docket 
()])erations  at  202-403-2251. 

Privacy:  The  FAA  will  post  all 
comments  it  receives,  without  change, 
to  ht1p://rHgaIdtions.gov,  including  anv 
|)ersonal  information  the  commenter 
provides.  Using  the  search  function  of 
the  docket  weh  site,  anvone  can  find 
and  read  the  electronic  form  of  all 
comments  received  into  any  FAA 
docket,  including  the  nanu!  of  the 
individual  sending  the  comment  (or 
signing  the  comment  for  an  association, 
husine.ss.  labor  union,  etc.).  DOT's 
comj)let(!  Privacy  Act  Statement  can  he 
found  in  the  Federal  Register  published 
on  April  11, 2()()()  (85  FR  18477-18478), 
as  well  as  at  http://DockcisInfo.dot.gov. 

Docket:  Background  clocnments  or 
comments  receiveul  mav  h(!  read  at 
http:/ /\v\v\v. rcguIdtions.gov i\\  any  time. 
Follow  the  online  instructions  for 
accessing  the  docket  or  go  to  the  Docket 
Operations  in  Room  Wl  2-140  of  the 
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West  Building  Ground  Floor  at  1200 
New  Jersey  Aviiiuie  SE.,  Washington. 

D(;,  hetweciii  8  a.m.  and  5  p.m.,  Monday 
through  Friday,  exce])t  Federal  holiclays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
sections  23.301  through  23.828 
(structural  nKpiiremenls),  contact  Mr. 
Mike  Reyer;  telejihone  (818)-328-4131 . 
For  sections  23.872  through  23.701 
(control  system  re(inirements),  contact 
Mr.  Ross  Schalhir;  telephone  (818)-328- 
4182.  The  address  and  facsimile  for  both 
Mr.  Reyer  and  Mr.  Schaller  is:  Federal 
Aviation  Administration,  Small 
Airplane  Directorate,  Aircraft 
Gertification  Service.  801  Locust. 

Kansas  (iity.  Missouri  84108;  facsimile 
(818)  328-4t)80. 

SUPPLEMENTARY  INFORMATION: 

(iommenls  Invited 

W(!  invite  intere.sted  p(!0])le  to  take 
part  in  this  rnlemaking  by  sciiiding 
written  comments,  data,  or  views.  I'Ik! 
most  hel])ful  comments  reference  a 
s])ecific  portion  of  the  special 
conditions,  explain  the  reason  for  anv 
recommended  change!,  and  im:lnde 
sn])porting  data. 

\Vi!  will  consider  all  comments  we 
r(!ceive  on  or  before!  the!  e:le)sing  elate  for 
e:e)mments.  We!  will  e:e)nsiele!r  e:e)mme!nts 
fileel  late  if  it  is  peessihle  te)  eh)  se) 
withe)ut  ine;nrring  e!X])e!nse  eer  elelay.  We 
may  e;hange  these  spe!e;ial  e:onelitie)ns 
haseiel  on  tlie  e;e)mme!nts  we  re!e:e!ive!. 

Backgrounel 

On  February  15,  2011,  Tamarack 
Aerospae;e  (ireiup  iij)plieel  fe)r  a 
supplemental  type  e:ertifie:ate  for 
installation  of  winglets  anel  an  Ae:live 
Te!e:hne)le)gy  Le)ael  Allewiation  System 
(ATLAS)  on  the  (arms  Moelel  SR  22 
(seriiil  numhers  (){)()2 — 2333,  2335 — 
2418,  and  2421—2437).  The  Girrus 
moelel  SR22  is  a  e;e!rlifieel,  single 
re:e;ij)re)e;ating  engine,  Idur-passenge!!', 
e;e)m])osite!  air])lane!. 

The  installatie)!!  e)f  wingle!ts,  as 
])re)])e)seel  by  Tamarae;k,  ine;re!ase!s 
aereeelynamie:  e!ffie;ie!ne;y.  lloweve!!',  the 
winglets  by  the!mse!lve!s  ;ilse)  ine:re!a.se! 
wing  statie;  le)aels  anel  the  wing  fatigue! 
stre!.ss  ratie),  whie:h  unele!r  limit  gust  anel 
maneuver  leiaels  fae:te)rs  may  e!xe:e!e!el  the 
e;ertifie:ateel  wing  ele!sign  limits.  The 
adelitiein  e)f  ATLAS  mitigate!.s  the 
ne!gative!  e!ffee:ts  e)f  the  winglets  by 
effe!e:tively  ae!roelynamie:ally  turning  off 
the  wingle!t  at  elevateel  gust  anel 
maneuver  le)ael,s  fae;tors. 
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Tin;  ATLAS  lunc.tions  as  a  load-reli'it 
systoin.  This  is  accomijlishod  !)>' 
moasuring  aircraft  loading  via  an 
accoloroinoKn-.  and  by  moving  a  small 
aiknon-liko  dovico  callod  a  'ramarack 
Active  Control  Surface!  (TACS)  that 
rodneos  lilt  at  tlu!  tip  ol  tlu!  wing. 

Hocanso  the  A  TLAS  comiMin.satos  tor  the 
increa.sod  wing  root  Ixiiiding  at  olovatod 
load  factors,  the  overall  effect  ol  tins 
modification  is  that  the  winglet  can  he 
added  to  the  Cirrus  wing  without  the 
traditionally  recinired  reiiden'cement  ol 
the  existing  .structure.  This  is  the  lirst 
application  of  an  active  loads  alleviation 
system  on  a  part  23  aircraft  and  the 
applicable  airworthiness  regnlations  do 
not  contain  adecpiate  or  approi)riate 
safety  standards  for  this  design  feature. 


ACL-()(M)t)  for  14  CFR  2:1.1 14:i(g) 
(Engine  Clontroks)  and  2(1. 1147(h) 
(Mixture  Controls);  Refer  to  1*  AA 
Memorandum,  dated  S(!pt(!mhi!i  11, 
2()(K),  for  model  SR22. 

ACE-Ol-Ol  for  14  Ck’R  2:i.ll4:i(g) 
(Engine  Controls)  and  2.1.1147(h) 
(Mixture  Controls);  Refer  to  1' AA 
Memorandum,  dated  Eehrnary  14,  2001. 
for  model  SR20. 


Type  Cerlification  Basis  h 

Under  the  provisions  of  ^  21.101, 
Tamarack  Aerospace  Cronj)  must  show  1 
that  the  Cirrus  Model  SR22.  as  changed. 
ct)ntinnes  to  meet  the  a])])licahle  j’ 

])rovi.sions  of  tlu!  regnlations 
incori)orated  hv  niference  in  Type  < 

C(!rtilicate  Data  Sheet  AOOOOOCll  or  the  1 
applicable  regnlations  in  effect  on  the  i 
date  of  ajiplication  lor  the  change.  1  he  ' 
regnlations  incorjmrated  by  reference  m 
the  tyjH!  c(!rt  if ic:at(!  are  commonK 
referred  to  as  the  “original  type 
cert ific.at ion  basis.”  The  regnlations 

incorj)orat(!d  hv  r(!li!r(!nc(!  in  1  yim 

Certificate  Data  Sheet  AOOOOOClf  (Serial 
Numhers  (S/Ns)  0002  through  2:i:i:i. 

2:1:15  through  2410,  and  2421  through 
24:17)  are  as  follows; 

14  CER  part  2:i  of  the  Eederal 
Aviation  Regnlations.  effective  Eehrnary 
1,  1005.  as  amended  by  2:i-l  through 
2:i-5:i,  except  as  follows; 

14  CFR  2:i.:i01  through  Amendment  42 
14  CFR  2:1.055.  2:1.1:120.  2:1.1:150  not 

aiiplicahle 

14  CFR  part  :i0.  dated  December  1.  1000, 
as  amended  by  :i0-l  through  :i0-22 
Except  for: 

Increase  in  amendment  level  from  the 
Cirrus  Model  SR22  certification  basis 
for  regulation  14  CFR  2.1. .101  tlnongh 
Amendment  2:i-42  to:  14  CFR  2.1. .101 
through  Amendment  2:i-48. 

Addition  of  regulation  14  CFR 
2:1.1:100  through  Amendment  2:1-01. 

Addition  of  regulation  14  CFR 
2:1.1:100  through  Amendment  2.1-57. 

Change  in  Cirrus  model  SR22 
certification  basis  for  regulation  14  CFR 
2:1.1:150  through  Amendment  2:i-40 
from;  Not  Applicable  to;  Applicable 

Hqiiivahwt  U'.vt^l  of  Sajhty  (ELOS) 
Findings 

ACE-00-5  for  14  Cld<  Section  2:i  221 
(Spinning);  Refer  to  FAA  Memorandum 
dated  )une  10. 1000,  for  models  SR20, 
SR22. 


SpocinI  Conditions  f, 

2:i-ACE-00  for  ballistic  parachute,  for  p 

models  SR20.  SR22.  a 

2;^_134— S('*  ibr  protoction  oi  systems  ii 

for  High  Intensity  Radiated  Eields  j 

continued:  (HIRE),  for  models  .SR20.  , 

f>K22.  ,  ,  .  ,  .  .  ■ 

2:i-10:i-.SC  for  inflatable  restraint 
sy.stem.  Addition  to  the  certification 
basis  model  SR20  effective  S/N  1541 
and  .subsequent;  model  SR22  S/N  1500.  , 

ir)20  and  suh.se(iuent. 

If  the  Administrator  finds  that  the 
applicalile  airworthiness  regnlations 
(i.o..  14  CFR  part  2:i)  do  not  contain 
adecpiate  or  aiqn’oin  iate  safety  .standards 
for  the  SR22  hecan.se  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  jirescrihed  under  the 

provisions  of  §  21  .It). 

In  addition  to  the  applic;ahle 
airworthiness  regulations  and  special 
conditions,  the  SR22  must  comply  with 
tlu'  fuel  vent  and  exhaust  emi.ssion 
nupiiremeuts  of  14  Cl-’R  iiart  :i4  and  the 
noise  certification  recpiirements  of  14 

C1‘’R  i)art  :i().  . 

The  FAA  issues  special  conditions,  as 
defined  in  14  CFR  ll.lh.  in  accordance 
with  t?  Il.:i0,  and  they  become  part  of 
the  type-certification  basis  under 

(^21.101.  .  . 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
aro  issuob.  Should  thu  ajjplU'.aiit  <ipj).y 

)  for  a  sujiplemental  type  certificate  to 

modify  anv  other  model  included  on  the 
same  type'certificate  to  incoriiorate  the 
same  or  similar  novcil  or  unusual  de.sign 
;  feature,  the  sjiecial  conditions  would 
’  also  apply  to  the  other  model  under 
1  ^21.101.’ 

Novel  or  Unusual  Design  Features 

'I’he  SR22  will  incorporate  the 
following  novel  or  unusual  design 

features:  .  ,  . 

VVinglets  with  an  Active  lechnology 
R  l.oad  Alleviation  System  (ATLAS)  that 
incorporates  a  small  aileron-like  devi(.(. 
called  a  Tamarack  Active  Control 
.Surface  (TAC.S). 


trim  device,  or  a  wing  flap,  flowever, 
ther(!  is  definite  applicability  to  ATLAS 
for  .several  regulations  undi!!’  jiart  23. 
Suhj)art  D— Control  Systems,  which 
might  otherwise  he  considered  “Not 
Applicable"  under  a  strict  interpretation 
of  the  regulations.  Other  conditions  may 
he  developed,  as  needed,  based  on 
further  FAA  review  and  discussions 
with  the  manufacturer. 

Special  conditions  are  also  necessary 
for  the  effect  of  ATLAS  on  structural 
performance.  The.se  siiecial  conditions 
are  intended  to  provide  an  ecpiivalent 
level  of  safetv  for  ATLAS  as  intended  by 
i)art  23.  SnhparX  C— Structure,  and 
portions  of  part  23.  Suhpart  D— Design 
and  Construction. 


Discussion 

Tamarack  has  applied  for  a 

Suinilemental  Tvpe  Certificate  to  install 
a  winglet  and  ATl.AS.  The  ATl.AS  is 
not  a  primary  flight  control  system,  a 


Applicability 

As  discussed  above,  these  .special 
conditions  are  applicable  to  the  SR22 
(S/Ns  ()l)()2  thru  2:f:f:f.  2335  thru  241 1), 
and  2421  thru  24:i7).  Should  Tamarack 
Aerospac.e  Croup  apjily  at  a  later  date 
for  a  supplemental  type  certificate  to 
modifv  anv  other  model  included  011 
Tyjie  Certificate  Data  Sheet  AOOOOttf'-H 
to  incorporate  the  same  novel  01 
unusual  design  feature,  the  spei.itil 
conditions  would  apply  to  that  model  as 
well. 

Conclusion 

This  action  affects  onlv  certain  novel 
or  unusual  design  features  on  one  niodel 
of  aii'iilane.  It  is  not  a  rule  of  general 
applicahilitv  and  it  affects  only  the 
api)licant  wlu)  applied  to  the  l'T\A  lor 
ai)proval  of  these  features  on  the 
airi)lane. 

List  of  Subjects  in  14  Cl'R  Part  2.t 
Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 

.  The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  40  ll..S.f:.  tOOfg).  401i:5.  44701- 
44702. 44704. 

These  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  are  i.ssned  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Cirrus 
Model  SR22  airplanes  (S/Ns  0002 
through  2:t:i:L  2:1:15  through  2410.  and 
2421  through  24:i7)  modified  by 
;  Tamarack  Aerospace  (iroup. 

1,  Active  Load  Alleviation  Systems— 
Structural  Requirements 

(A)  The  following  sjiecial  conditions 
apply  to  airplanes  eciuipped  with  load 
ill  alleviation  sy.stems  that  either  direc.tly. 
or  as  a  result  of  failure  or  malfuuction. 
affect  structural  ijerformance.  These 
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sjjecial  conditions  address  the  tlirect 
.structural  conseciuences  of  the  system 
respon.ses  and  jjerformances  and  cannot 
he  considered  in  isolation  hut  should  he 
included  in  the  ovtaall  safety  evaluation 
of  th(!  airplane.  Any  statistical  or 
prohahilitv  terms  ii.sed  in  the  following 
sp(!cial  conditions  a])i)ly  to  the 
structural  reciuirianents  only  and  do  not 
replace,  remove,  or  supersiule  other 
nujuirements,  including  those  in  ])art 
23.  suhpart  E.  These  criteria  are  only 
applicable  to  structure  whose  failure 
could  prevent  continued  safe  flight  and 
landing. 

(13)  In  addition  to  the  rtHpurements  in 
14  (',rR  23.301  Loads,  comply  with  the 
following: 

SC  23.301  Loads,  Prohahilitv  of 
Failure  of  Load  Alleviation  System 

(a)  Failures  of  the  load  alleviation 
system,  including  the  annunciation 
.system,  must  he  imnuuliately 
annunciated  to  the  pilot  or  annunciated 
prior  to  the  next  flight.  Failun;  of  the 
load  alleviation  system,  including  the 
annunciation  system,  must  he  no  gnuiter 
than  1x10  p(;r  flight  hour. 

(h)  If  failure  of  the  load  alleviation 
system,  including  the  annunciation 
.system,  is  greatiir  than  1x10  ^  per 
flight  hour,  an  independent  system 
functional  t(!st  must  he  accomplished  at 
a  |)eriodic  inttuval  to  limit  time 
ex])osure  to  an  undetected  faihul 
system.  The  time  interval  for  the  system 
functional  test  mu.st  he  selected  .so  that 
the  product  of  the  time  interval  in  hours 
anil  the  failure  of  the  load  alhiviation 
sy.stem.  including  the  annunciation 
system,  is  no  greater  than  1x10  per 
hour. 

(c)  'ramarack  mu.st  report  failed 
annunciation  systems  to  the  FAA  in  a 
maniKJr  acce])tal)le  to  the  Admini.strator. 

(C)  In  place  of  the  rerjuinmients  in  14 
(iFR  23.303  Factor  of  Safety,  comply 
with  the  following; 

SC  23.303  Factor  of  Safety,  Load 
Alleviation  Systems 

The  airplane  mu.st  Im;  able  to 
withstand  the  limit  and  ultimate  loads 
resulting  from  the  following  scenarios: 

(a)  The  loads  resulting  from  14  (iFR 
23.321  through  23. .'537,  as  ap])lical)le, 
corresponding  to  a  fidlv  ojierative  load 
alleviation  system.  A  factor  of  safety  of 

1..')  must  he  ap|)li(!d  to  determiiK! 
ultimate  loads. 

(h)  If  an  inde|)i!ndent  system 
functional  test  is  rerpunul  by  SCi 
23.301(1)).  the  loads  resulting  from  14 
CFR  23.321  through  23. .'537,  as 
applicable,  corresponding  to  the  system 
in  the  inoperative  state  without 
additional  llight  linutations  or 
reconfiguration  of  the  airplane.  A  factor 


of  safety  of  1.0  must  he  a])i)lied  to 
determine  ultimate  loads. 

(c)  The  loads  corresponding  to  the 
time  of  occurrence  of  load  alleviation 
sy.stem  failure  and  immediately  after  the 
failure.  The.se  loads  must  he  determined 
at  anv  speed  u])  to  Vm-,  starting  from  Ig 
level  llight  conditions,  and  considering 
realistic  .scenarios,  inchiding  i)ilot 
corrective  actions.  A  factor  of  .safety  of 

1.. "!  mu.st  he  ajjplied  to  iletermine 
ultimate  loads. 

(d)  For  airplanes  e(|uipped  with 
“before  the  next  flight”  failure 
annunciation  systems,  the  loads 
resulting  from  14  CFR  23.321  through 

23. . '537,  as  aj)plical)le,  corresponding  to 
the  system  in  the  failed  .state  without 
additional  flight  linutations  or 
reconfiguration  of  the  airplane.  A  factor 
of  safety  of  1.2.'5  mu.st  he  aj)plied  to 
determine  ultimate  loads. 

(e)  For  airi)lane.s  ecpiijjped  with 
“immediate”  failure  annunciation 
svstems,  the  loads  resulting  from  14 
CFR  23.321  through  23. .'537,  as 
applicable,  corresponding  to  the  system 
in  the  failed  state  with  additional  flight 
limitations  or  reconfiguration  of  the 
air])lane.  A  factor  of  safety  of  1.0  must 
he  applied  to  determine  ultimate  loads. 

(D)  In  addition  to  the  re(|nirement.s  in 
14  (iFK  23. .'571  through  23. .'574,  comply 
with  the  follow'ing: 

SC  23..'571  Through  SC  23.374  Fatigue 
and  Damage  Tolerance 

If  any  system  failure  w'ould  have  a 
significant  effect  on  the  fatigue  or 
damage  evaluations  retpured  in 
^4}  23.571  through  23.574.  then  these 
effects  mu.st  he  taken  into  account.  If  an 
independent  svstem  functional  test  is 
recpdred  by  SC  23.301(1)),  the  effect  on 
fatigue  and  damage  evaluations 
resulting  from  the  selected  inspection 
interval  must  he  taken  into  account. 

(E)  In  addition  to  the  reciuirements  in 
14  CFR  23.(529  Flutter,  comply  with  the 
following: 

SC  23.(529  Flutter 

(a)  With  the  load  alleviation  sy.stem 
fully  o])erative,  com|)liance  to  14  CFR 
23.(529  must  he  shown.  Com])liance 
with  4}  23. (529(f)  must  include  the 
ATLAS  control  system  and  control 
.surfat:e. 

(h)  At  the  time  of  occuiTence  of  load 
alleviation  .system  failure  and 
immediately  after  the  failure, 
compliance  with  14  Cl’R  23. (529(a)  and 
(e)  mu.st  he  shown  up  to  Vd/Md  w'ithout 
consideration  of  additional  opeiating 
limitations  or  reconfiguration  of  the 
air|)lane. 

(c)  For  airplanes  ecjuipped  with 
“before  the  next  flight”  failure 
annunciation  svstems  and  the  load 


alleviation  system  in  the  failed  state, 
com])liance  to  14  CFR  23.(529  Flutter, 
paragraphs  (a)  and  (e),  must  he  shown 
up  to  V|)/M|)  W'ithout  consideration  of 
additional  operating  limitations  or 
reconfiguration  of  the  airi)lane. 

(d)  For  airplanes  e(|ui])ped  with 
"immediate”  failure  annunciation 
systems  and  the  load  alleviation  system 
in  tlie  failed  state.  com])liance  to  14  Cf'R 
23.(529  Flutter.  paragra])h.s  (a)  and  (e), 
must  he  shown  w'ith  consideration  of 
additional  o])erating  limitations  or 
reconfiguration  of  the  airplane  at  s])eed,s 
u|)  to  V|)  =  1.4  X  maximum  speed 
limitation  .selected  by  the  api)licant. 

2.  Active  Load  Alleviation  Systems — 
Control  System  Requirements 

(A)  In  i)lace  of  14  CFR  23.(572  Stability 
augmentation  and  automatic  and  pow'er- 
operated  systems  reciuirement,  comj)ly 
with  the  following: 

SC  23.(572  Load  Alleviation  Systems 

The  load  alleviation  .system  mu.st 
comply  W’ith  the  following: 

(a)  A  warning,  w'hich  is  clearly 
distinguishable  to  the  pilot  under 
ex|)ected  llight  conditions  without 
requiring  the  pilot's  attention,  mu.st  he 
provided  for  any  failure  in  the  load 
alleviation  sy.stem  or  in  any  t)ther 
automatic  .system  that  could  result  in  an 
unsafe  condition  if  the  pilot  was  not 
awai  e  of  the  failure.  Warning  svstems 
mu.st  not  activate  the  control  svstem. 

(h)  The  design  of  the  load  alleviation 
sy.stem  or  of  anv  other  automatic  system 
mu.st  ])ei’mit  initial  counteraction  of 
failures  w'ithout  recjuiring  exceptional 
])ilot  skill  or  strength,  by  either  the 
deactivation  of  the  sy.stem  or  a  failed 
portion  thereof,  or  by  overriding  the 
failure  by  movement  of  the  flight 
controls  in  the  normal  sense. 

(c)  It  mu.st  he  show'll  that,  w'hile  the 
.system  is  active  or  after  any  single 
failure  of  the  load  alleviation  system — 

(1)  Tlie  air])lane  is  safely  controllable 
when  the  failure  or  malfunction  occurs 
at  any  speed  or  altitude  w’ithin  the 
a])])roved  operating  limitations  that  is 
critical  for  the  type  of  failure  being 
considered: 

(2)  The  controllability  and 
maneuverability  recpdrements  of  this 
])art  are  met  w'ithin  a  ])ractical 
o])erational  llight  envelo])e  (for 
example,  speed,  altitude,  normal 
acceleration,  and  aiiplane  configuration) 
that  is  desci’ihed  in  the  Airplane  Flight 
Manual  (AFM);  and 

(3)  The  trim,  stability,  and  .stall 
characteristics  are  not  im])aired  below  a 
level  needed  to  j)ermit  continued  safe 
flight  and  landing. 
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(H)  In  place  of  14  CIFR  23.077  Trim 
systems  retjuinanenl,  comply  with  the 
following; 

S(I  23. 077  Load  Alleviation  Active 
(Control  Surface 

(a)  Frop(;r  pn;caiitions  must  he  taken 
to  prevent  inadvertent,  improper,  or 
abrupt  Tamarack  Active  (iontrol  .Surfa{:e 
(TA(kS)  op(;ration. 

(h)  The  load  alleviation  .system  must 
he  designed  .so  that,  when  any  one 
connecting  or  transmitting  element  in 
the  primary  flight  control  svstcnn  fails, 
adeejuate  longitudinal  control  for  safe 
flight  and  landing  is  available. 

(c)  The  load  alleviation  .system  must 
he  irreversible  indess  the  TA(]S  is 
properly  balanced  and  has  no  unsafe 
flutter  characteri.stic.s.  The  system  nui.st 
have  adecpiate  rigidity  and  reliability  in 
the  ])ortion  of  the  sv.stcmi  from  the  tab 

to  the  attachment  of  the  irreversible  unit 
to  the  airplane  structure. 

(d)  It  must  he  demon.strated  that  the 
airplane  is  safely  controllable  and  that 
the  pilot  can  ])erform  all  maneuvers  and 
o])erations  lUJcessary  to  effect  a  safe 
landing  following  anv  probable  powered 
.system  runaway  that  nja.sonahlv  might 
he  expected  in  service,  allowing  for 
ap])ro])riate  time  delay  after  pilot 
recognition  of  the  svstem  rnnawav.  I’he 
demonstration  nui.st  he  conducted  at 
critical  airjilane  weights  and  center  of 
gravity  positions. 

(C)  in  ])lace  of  14  (^FR  23.883 
Operation  tests  recpdrement,  comjily 
with  the  following: 

S(]  23.883  Operation  Tests 

(a)  ft  must  he  shown  by  ojieration 
tests  that,  when  the  load  alleviation 
.system  is  active  and  operational  and 
loaded  as  prescribed  in  jiaragraph  (h)  of 
this  section,  the  system  is  free  from — 

(1)  Jamming: 

(2)  Excessive  friction;  and 

(3)  Excessive  deflection. 

(h)  'file  jirescribed  test  loads  are.  for 
the  entire  sy.stem,  loads  corresponding 
to  the  limit  airloads  on  the  aj)|)ropriate 
surface. 

(D)  In  place  of  14  CFR  23.(>8.'i  Control 
system  details  recpdrement,  comjily 
with  the  following: 

SC  23.885  (Control  system  details 

(a)  Eac:h  detail  of  the  'I’amarack  Active 
Control  Snrfac:e  (TACiS)  must  he 
designed  and  installed  to  inevent 
jamming,  chafing,  and  interference  from 
cargo,  pa.ssengers,  loose  objects,  or  the 
freezing  of  moisture. 

(h)  There  must  he  means  in  the 
cockpit  to  prevent  the  entry  of  foreign 
objects  into  places  where  they  would 
jam  any  one  connecting  or  transmitting 
element  of  the  sy.stem. 


(c)  Each  element  of  the  load 
alleviation  system  must  have  dcjsign 
features,  or  must  he  distinctively  and 
j)ermanently  markcul,  to  minimize  the 
])os.sihility  of  incorrect  as.semhlv  that 
could  residt  in  malfnnctioning  of  the 
control  sv.stem. 

(E)  In  i)lace  of  14  Ck’R  23.()‘)7  Wing 
flap  controls  recpdrement,  c:om])lv  with 
the  following: 

SC  23.897  Load  Alleviation  System 
(Controls 

(a)  The  Tamarack  Ac;tive  (Control 
Surface  (TAC.S)  must  be  clcxsigned  so 
that,  when  the  .snrfac:c!  has  been  plac:ed 
in  any  position,  it  will  not  move  from 
that  position  unlci.ss  the;  c:ontrol  is 
adjusted  or  is  moved  by  the  automatic 
ojjeration  of  a  load  alleviation  system. 

(h)  The  rate  of  movement  of  the  TACS 
in  rci.spon.se  to  the  automatic  devic:e 
nui.st  give!  .satisfactory  flight  and 
performance  c:harac:teristic;s  undcir 
steady  or  changing  cionditions  of 
airspeed,  engine  power,  and  attitude. 

(F)  In  place  of  14  CFR  23.701  Flaj) 
interconncicition  rcicjuirement,  c:omplv 
with  the  following: 

SC  23,701  Load  Alleviation  System 
Interconnection 

(a)  The  load  alleviation  system  and 
related  movable  siirfacies  as  a  .system 
must — 

(1)  He  .synchronized  hv  a  mec:hanic:al 
interconnciction  between  the  movable 
surfaces:  or  by  an  approved  ecjuivalent 
mcians;  or 

(2)  Be  clcisigned  so  that  the  occurrence 
of  any  failure  of  the  sy.stem  that  would 
residt  in  an  nn.safci  flight  c:haracteristic: 
of  the  airplane  is  extremely  improhable; 
or 

(h)  The  air])lane  nui.st  he  shown  to 
have  .safe  flight  ciharacteristics  with  any 
c:omhination  of  extreme  jiositions  of 
individual  movable  surfacies. 

Issiuicl  in  Kansas  City.  Missouri,  on 
Fehrnarv  (i.  201  :t. 
lohii  (ioloiny. 

Acting  Mdiuigcr.  Snuill  Airphtne  Directorate. 
Aircraft  (Certification  Service. 

U  K  Doc.  2C)Kt-C):i2<l(i  filed  2-12-i:i;  8:4.S  ami 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30884;  Arndt.  No.  3519] 

Standard  Instrument  Approach 
Procedures,  and  Takeoff  Minimums 
and  Obstacle  Departure  Procedures; 
Miscellaneous  Amendments 

agency:  Federal  Aviation 
Admini.stration  (FAA),  DO'!’. 

ACTION;  Final  rule. 

SUMMARY:  This  rule  establishes,  amends, 
suspends,  or  revokes  .Standard 
Instrument  Approach  Procedures 
(SlAPs)  and  associated  Takeoff 
Minimums  and  Obstacle  Departure 
Procedures  for  ojierations  at  certain 
airports.  These  regulatory  actions  are 
needed  hecaii.se  of  the  ailoption  of  new 
or  revised  criteria,  or  hecaii.se  of  changes 
occurring  in  the  National  Airspace 
.System,  such  as  the  commissioning  of 
new  navigational  facilities,  adding  new 
obstacles,  or  changing  air  traffic 
reijuirements.  These  changes  are 
designed  to  provide  .safe  and  efficient 
use  of  the  navigable  airspace  and  to 
|)romote  .safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  I’his  ride  is  effective  Fehrnarv 
13.  2013.  The  compliance  date  for  each 
SIAP,  associated  Takeoff  Minimums, 
and  OOP  is  specified  in  the  amendatorv 
])rovisions. 

The  incorporation  hv  reference  of 
certain  publications  listed  in  the 
regulations  is  apjnoved  by  the  Director 
of  the  Federal  Register  as  of  h'ehrnarv 
13,2013. 

ADDRESSES:  Availability  of  matters 
incorporated  hv  reference  in  the 
amendment  is  as  follows: 

For  Exontindlion — 

1.  FAA  Rules  Docket,  FAA 
Headijiiarters  Building,  800 
Indejiendence  Avenue  .SVVk, 

Washington,  DC  20501: 

2.  'rhe  I’AA  Regional  Office  of  the 
region  in  which  the  affected  air])ort  is 
located: 

3.  'I’he  National  Flight  Procedures 
Office.  8500  .South  MacArthnr  Blvd., 
Oklahoma  City,  OK  73180,  or 

4.  The  National  Archives  and  Records 
Administration  (NARA).  k’or 
information  on  the  availahilitv  of  this 
material  at  NARA.  call  202-741-()030. 
or  go  to;  http://\\'\v\v.(n'chi\  os.gov/ 

fed  ora  Irogis  tor/ coda _o f Jod  oraI_ 
rogiihitions/ihrjocat  ions. hind. 

Avaihibilitv — All  SlAPs  and  Takeoff 
Minimums  and  ODPs  are  available 
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online  tree  of  charge.  Visit  httf):// 
ini'U’.n/'f/r./oo.goi'  to  register. 
Additionally,  individual  SIAF  and 
Takeoff  Minimums  and  ODP  cojiies  may 
he  ohtaimul  from: 

1.  I’AA  l^uhlic  liKiuiry  (’.enter  (APA- 
200).  FAA  Head(|narters  Hnilding.  800 
IndejMMidence  Avenue  SW.. 

Washington.  DC’  20501:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  air|)ort  is 
located. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Dnnhain  111.  Flight  Procedure 
Standards  Hranch  (AFS-420).  Flight 
Technologies  and  Programs  Divisions. 
Flight  Standards  Service.  I’ederal 
Aviation  Administration,  Mike 
Monroney  Aeronautical  Oenter,  (>500 
.South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73109  (Mail  Address:  P.O.  Box 
25082.  Oklahoma  City.  OK  73125) 
Telephone:  (405)  954-4104. 
SUPPLEMENTARY  INFORMATION;  This  rule 
amends  Title  14  of  the  (]ode  of  Federal 
Regulations,  Part  97  (14  Cl'R  part  97).  hy 
establishing,  amending,  suspending,  or 
revoking  .SIAP.S,  Takeoff  Minimums 
and/or  ODP.S.  The  comjilete  regulators 
de.scription  of  each  .SlAPand  its 
associated  Takeoff  Minimums  or  ODP 
for  an  identified  air])ort  is  listed  on  FAA 
form  documents  which  are  incoriiorated 
hv  refenaice  in  this  amendment  under  5 
li.S.C.  552(a).  1  CFR  part  51.  and  14 
C.FR  97.20.  The  ajiplicahle  T'AA  Forms 
are  FAA  Forms  8200-3.  8200-4.  8200- 
5.  8200-1 5A.  and  8200-1 5B  when 
reiinired  hy  an  (mtrv  on  8200-1 5A. 

The  large  mnnher  of  .SlAPs.  Takeoff 
Minimums  and  ODPs.  in  addition  to 
their  complex  nature  and  the  neiul  for 
a  special  format  make  jnihlication  in  the 
Federal  Register  expensive  and 
impractical.  Furthermore,  airmen  do  not 
use  the  regulatory  text  of  the  .SlAPs. 
Takeoff  Minimums  or  ODPs,  hut  instead 
refer  to  their  depiction  on  charts  printed 
hv  publishers  of  aeronautical  materials. 
The  advantages  of  incorporation  hv 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SlAP, 
Tak(!off  Minimums  and  ODP  listed  on 
FAA  forms  is  nnneces.sarv.  ’This 
amendment  provides  the  affected  CFR 
.sections  and  sjiecifies  the  tvjies  of  .SlAPs 
and  th(!  effective  dates  of  the.  a.ssociated 
Takeoff  Minimums  and  ODl^s.  This 
amendment  also  identifies  the  airport 
and  its  location,  tin;  |)rocednre.  and  the 
amendment  number. 

The  Rule 

'This  amendment  to  14  C-FR  part  97  is 
infective  upon  jinhlication  of  each 
sejiarate  .SlAP,  'Takeoff  Minimums  and 
ODP  as  contained  in  the  transmittal. 
.Some  SlAP  and  Takeoff  Minimums  and 


textual  ODP  amendments  may  have 
l)(!en  is.sned  previously  hy  the  FAA  in  a 
Flight  Data  (ienter  (FlXi)  Notice  to 
Airmen  (NO'TAM)  as  an  emergtmcy 
action  of  immediate  flight  .safety  relating 
direc:tly  to  published  aeronautical 
charts.  'The  circnm.stances  which 
created  the  iuhhI  for  some  .SlAP  and 
'Takeoff  Mininunns  and  ODP 
aiiKMidments  may  reiinire  making  them 
effective  in  less  than  30  days.  For  the 
nanaining  .SIAP.S  and  'Takiioff 
Minimums  and  ODP.S.  an  effective  date 
at  least  30  days  after  ])ul)lication  is 
])rovided. 

Further,  the  SlAPs  and  'Takeoff 
Minimums  and  ODP.S  contained  in  this 
amendment  an;  based  on  the  criteria 
contained  in  the  II..S.  .Standard  for 
Terminal  Instrument  Procedures 
('TFRP.S).  In  develo])ing  these  .SIAPS  and 
Takeoff  Minimums  and  ODPs,  the 
TERPS  criteria  were;  applied  to  the 
conditions  exi.sting  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
the.se  .SlAPs,  'Takeoff  Minimums  ami 
ODPs,  and  safety  in  air  commerce,  1  find 
that  notice  and  jmhlic  ])rocednres  l)(;for(; 
ado])ting  these  SIAPS,  'Takeoff 
Minimums  and  ODPs  are  impracticable 
and  contrary  to  the  public  interi;.st  and, 
where  a])|)lical)ie,  that  good  caiisi;  (;xists 
for  making  .some  .SlAPs  effective  in  less 
than  30  days. 

(.onclusion 

'The  FAA  has  det(;rmined  that  this 
regulation  only  involves  an  estal)li.shi;d 
body  of  technical  regulations  for  which 
fr(;(inent  and  routine  amendments  are 
neces.sary  to  keep  them  ojierationally 
current.  It,  therefori; — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12800:  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedur(;s  (44 
FR  11034:  Fehrnary  20,1979)  :  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticijiated 
impact  is  so  minimal.  T’or  the  .same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
mnnher  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  (]FR  part  97 

Air  'Traffic  (’ontrol.  Airports, 
Incorporation  hy  reference,  and 
Navigation  (Air). 

Issued  in  Washinglmi.  IXi  on  T'cljinarv  1. 
2013. 

john  M.  Allen, 

Diivclor.  Flifilil  Staiulards  Sririca. 

Adoption  of  the  Amendment 

Accordingly,  jmrsuant  to  the 
authority  delegated  to  me,  3’itle  14, 


(lode  of  Federal  Regulations,  Part  97  (14 
CFR  ])art  97)  is  am(;nded  by 
(;stal)li.shing.  amending,  suspending,  or 
revoking  .Standard  Instrument  A])proach 
Procedures  and/or  'Takeoff  Minimums 
and/or  ()hstac:le  Departure  Proc(;dure,s 
i;ffective  at  0902  IJ'TC  on  the  dates 
specifi(;d.  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1 .  'The  authority  citation  for  ])art  97 
continues  to  read  as  follows: 

Authority:  4!)  IJ..S.(;.  !()()(”).  40103.  40100. 
40113.  40114.  40120.  44.502.  44514.  44701, 
4471').  44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

Eff(H:ti\v  7  MARCH  2013 
'I'atitlnk.  AK.  'Tatilluk.  RNAV  (CP.S)  RWY  31, 
Orig-A 

lonnshoro.  AR.  lonoshoro  Mnni.  RNAV  (CP.S) 
RWY  5,  Amdl  1 

lonnslioro.  AR.  lonnshoro  Mnni,  RNAV  (CP.S) 
RWY  23.  Anull  1 

|oni;shoro,  AR.  lonnshoro  Mnni.  RNAV  (CP.S) 
RWY  31,  Anull  1 

)on(;shoro.  AR.  )oiu;shoro  Mnni.  'Tak(;olT 
Mininunns  and  ()l)sla(:l(!  IIP.  Arndt  3 
Washington.  DC,  Manassas  Rgnl/llarrv  P. 
Davis  Finld.  IhS  OR  LOC  RWY  lOL.' Anull 
5 

Washington,  DC..  Ronald  R(;agan  Washington 
National.  RNAV  (RNP)  RWY  10,  Anult  1 
(acksonvilln.  FI.,  lacksonvilin  Fix(;(:nliv(;  at 
(iraig  .'\irport.  ll.S  OR  I.OCi  RWY  32.  Anull 
5 

lacksonvilh;.  k’l..  lacksonvilin  l'ix(;c.nti\’n  at 
Craig  Airport.  RNAV  (CP.S)  RWY  14.  Anull 
1 

lacksonvilin.  FI.,  lacksonvilh;  Fx(;cntiv(;  at 
Craig  Aiiporl.  RNAV  (CP.S)  RWY  32.  Anull 
1 

lacksonvilh;.  FL.  lacksonvilh;  Ex(;cntiv(;  at 
(’.raig  Air])orl.  Taknolf  Mininunns  and 
Ohslach;  DP.  Anull  4 

lacksonvilin.  FL.  lacksonvilh;  Fix{;cnliv(;  at 
Craig  Airport.  VOR  RWY  14.  Anult  5 
lacksonvilin.  FL.  lacksonvilh;  Lx(;cnliv(;  at 
Craig  Airijorl.  VOR/DML  RWY  32.  Anult  3 
'Tallahassi;;;.  FL,  'Tallahassnn  Rgnl.  ILS  OR 
l.OC/DML  RWY  30.  Anull  25 
Tallahassnc;,  FL.  Tallahas.sni;  Rgid.  NDll  RWY 
30.  Anull  208.  CANCELED 
Tallahassnn.  FL.  'Tallahassnn  Rgnl,  VOR  RWY 
liL  Anull  1 2 

'Tallahass(;(;.  FL.  'rallahass(;(;  Rgnl,  VOR/DME 
OR  TACAN  RWY  30.  Anull  1 
.•\llanta.  CA.  T’niton  Count v  Air))orl-Hrown 
Finld,  RNAV  ((iPS)  RWY  20.  Anull  lA 
La\vr(;nc(;villn.  CA,  C\vinn(;ll  Conntv — 
Itriscon  Finld,  ll.S  OR  LOC  RWY  25.  Anull 
2A 

La\vrniu:nvilh;,  CA,C\vimu;ll  Conniv — 
llriscon  Finld.  NDl?  RWY  25.  Amdl  lA 
La\vr(;ncnvilln.  CA,  CwinnntI  Conntv — 
Mriscoi;  l•'inhl.  RNAV  (CP.S)  RWY  7.  Orig- 
A 

La\vrnnc(;vilh;.  CA.  C\vimu;lt  Conniv — 
llriscon  Finld.  RNAV  ((iPS)  RWY  25.  Orig- 
A 

Lawr(;ncnvilh;,  (iA.  CwinnnII  (ionntv — 
Hriscoi;  Finld.  RNAV  ((iPS)-A.  Orig-A 
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LawnuicuvilUi,  (JA,  (Avimuitl  (loimtv — 
Hriscoi!  Mold.  YOK/OMK  RWY  7,  AnHll  2A 
Iowa  Mdls,  lA.  Iowa  I'alls  Muni.  Nl)8  RWY 
:n,  Aindl  ."i.  CIANCKLM) 

Iowa  I'alls.  lA,  Iowa  I'alls  Muni.  RNAV  (OP.S) 
RWY  la.  Orig 

Iowa  I'alls,  lA.  Iowa  Falls  Muni.  RNAV  ((d’S) 
RWY  :VI.  Aiiull  1 

I’iiickiuivvillc!.  IL,  l’iiu;kn(!vvillo-l)n  Quoin. 

RNAV  {(;i\S)  RWY  18.  Anidt  1 
Hoslon,  MA.  (Iciuoral  I'idward  LawnMici! 

Logan  lull.  IL.S  OR  LOC  RWY  :i:iL.  IL.S 
RWY  :OL  (,SA CAT  I).  ILS  RWY  SSL  (CAT 
11).  IL.S  RWY  a:!L  (CAT  III).  Amcll  .o 
Boslon.  MA.C(!ni!ral  Edward  Lawronco 
Logan  Inti.  RNAV  (Cl’S)  RWY  :ML.  Aindl 
2 

Montaguo.  MA.  I'urnors  Falls.  RNAV  (Cl’S)- 
IL  Orig 

Montaguo.  MA.  Tumors  l''alls.  VOR-A.  Aindl 
4 

Marquollo.  ML  Sawvor  lull.  RNAV  ((d’S) 

RWY  1.  Orig 

Kansas  Ciilv.  MO.  Kansas  ('.itv  Inti.  ILS  OR 
LOC  RWY  IL.  Aindt  \5 
Kansas  Citv.  MO.  Kansas  Cilv  Inti.  ILS  OR 
LOC  RWY  IR.  ILS  RWY  IR  (SA  CAT  1).  ILS 
RWY  IR  (CAT  11).  ILS  RWY  IR  (CAT  111). 
Aindl  4 

Kansas  Cilv.  MO.  Kansas  Cilv  lull.  ILS  OR 
LOC  RWY  f).  Aindl  14 
Kansas  Cilv.  MO.  Kansas  Cil\'  Inti.  IL.S  OR 
LOC  RWY  1<)L.  Aindl  2 
Kansas  (iilv.  MO.  Kansas  Cilv  Inti.  IL.S  OR 
LOC  RWY  IDR.  ILS  RWY  1<)R  (SA  CAT  I). 
IL.S  RWY  1<)R  (CA  T  II).  IL.S  RWY  1!)R  (CAT 
HI).  Aindl  1 1 

Kansas  Cilv.  MO.  Kansas  Cilv  lull.  IL.S  OR 
LOC  RWY  27.  Aindl  .'! 

Kansas  Cilv.  MO.  Kansas  ('.ilv  lull.  RNAV 
(Cl’S)  Y'RWY  IL.  Aindl  2  ' 

Kansas  Cilv.  MO.  Kansas  Cilv  lull.  RNAV 
(Cl’S)  Y  RWY  IR.  Aindl  2 
Kan.sas  Cilv.  MO.  Kansas  Cilv  lull.  RNAV 
(Cl’S)  Y  RWY  ?).  Aindl  2 
Kansas  Citv.  MO.  Kansas  (iilv  lull.  RNAV 
(CPS)  Y  RWY  inL.  Aindl  2 
Kan.sas  (iitv.  MO.  Kansas  Cilv  lull.  RNAV 
(CPS)  Y  RWY  l‘)R.  Aindl  2 
Kansas  Cilv.  MO.  Kansas  C.'ilv  lull.  RNAV 
((d’S)  Y  RWY  27.  Aindl  2  " 

Kansas  (iitv.  MO.  Kansas  Citv  Inti.  RNAV 
(RNP)  Z  RWY  IL.  Aindl  1  ' 

Kan.sas  (’ilv.  MO.  Kansas  Catv  Inti.  RNA\' 
(RNP)  Z  RWY  IR.  Aindl  1  ' 

Kansas  (’.ilv.  MO.  Kansas  Citv  lull.  RNAV 
(RNP)  Z  RWY  9.  Aindl  1 
Kansas  Citv.  MO.  Kansas  (iitv  lull.  RNAV 
(RNP)  Z  RWY  19L.  Aindl  1 
Kan.sas  (alv.  MO.  Kansas  (ah'  lull.  RNAV 
(RNP)  Z  RWY  19R.  Aindl  i 
Kansas  (iitv.  MO.  Kansas  Citv  lull.  RNAV 
(RNP)  ZRWY  27.  Aindl  1  ' 

Ravniund.  M.S.  )()hn  Hull  Williams.  ILS  OR 
I.OC  RWY  12.  Orig-A 

Callipolis.  OlI.Callia-Mnigs  Rgnl.  CPS  RWY 
28.  Orig.  CANCELED 
Callipolis.  OIL  Callia-Mnigs  Rgnl.  RNAV 
(CPS)  RWY  28.  Orig 

I'irio.  PA.  Erin  Intl/l'oin  Ridgo  l''i(!ld.  NDH 
RWY  ().  Aindl  2 

Erin.  PA.  Erin  Inll/Tuin  Ridgo  I'  iold.  NDB 
RWY  24.  Aindl  19 

Erio.  PA.  Erio  Inll/Toin  Ridgo  Fiold.  VOR 
RWY  (i.  Aindl  Hi.  CANCELED 
Erio.  PA.  I'irio  Inll/Toin  Ridgo  I'’iold.  VOR/ 
DME  RWY  24.  Aindl  12.  CANCELED 


Washington.  PA.  Washington  (’.onniv.  RNAV 
(CPS)  RWY  9.  Aindl  1 A 
Ponco.  PR.  Morcodila.  Takooll  Minimiims 
and  Ohslaolo  DP.  Aindl  8 
San  )uan.  PR.  Luis  Munoz  Marin  lull.  ILS  OR 
LOC  RWY  10.  Aindl  (i 

.San  )uan.  PR.  Luis  Munoz  Marin  hill.  RNAV 
(CPS)  RWY  10.  Aindl  2 
.San  loan.  PR.  Luis  Munoz  Marin  lull.  VOR 
OR  TACAN  RWY  10.  Aindl  2 
Union  Cilv.  TN.  Evoroll-Slowarl  Rgnl.  IL.S  OR 
LOC  RWY  1.  Aindl  2 

Union  Citv.  TN.  hivoroll-.Slowart  Rgnl.  RNAV 
(CPS)  RWY  1 .  Aindl  8 
.Soalllo.  WA.  .Soalllo-Tacoma  hill.  IL.S  OR 
LOC  RWY  IOC.  ILS  RWY  IOC  (SA  CA  T  1). 
ILS  RWY  IOC  (CA  T  II).  ILS  RWY  IOC  (CA  T 
III),  Aindl  14 

.Soalllo.  WA.  .Soalllo-Tacoma  Inti.  IL.S  OR 
LOC  RWY  lOL.  ILS  RWY  lOL  (SA  CA  T  I). 
ILS  RWY  lOL  (CA  T  II),  ILS  RWY  lOL  (CAT 
III).  Aindl  ,T 

Soalllo,  WA.  Soalllo-Tacoma  hill.  IL.S  OR 
LOC  RWY  lOR,  ILS  RWY  lOR  (SA  CA  T  I). 
IL.S  RWY  lOR  (CA  T  II).  IL.S  RWY  lOR  (CA  T 
111).  Aindl  2 

.Soalllo.  WA.  .Soalllo-Tacoma  hill.  ILS  OR 
LOC  RWY  84C.  ILS  RWY  84C  (.SA  CA  T  I). 
IL.S  RWY  84C  (.SA  CAT  II).  Aindl  8 
.Soalllo.  WA.  Soalllo-Tacoma  hill.  IL.S  OR 
LOC  RWY  84L,  ILS  RWY  84L  (SA  CAT  1). 
IL.S  RWY  84L  (.SA  CAT  II).  Aindl  1 
.Soalllo.  WA.  .Soalllo-Tacoma  hill,  IL.S  OR 
LOC  RWY  84R.  ILS  RWY  84R  (SA  CA  T  I). 
ILS  RWY  84R  (SA  CA  T  II).  Aindl  2 
.Soalllo.  WA,  .Soalllo-Tacoma  hill,  RNAV 
(CPS)  Y  RWY  KiC.  Aindl  2 
Soalllo.  WA.  .Soalllo-Tacoma  lull,  RNAV 
(CPS)  Y  RWY  KiL.  Aindl  8 
.Soalllo.  WA,  .Soalllo-Tacoma  hill.  RNAV 
(CPS)  Y  RWY  lOR.  Aindl  1 
.Soalllo,  WA,  .Soalllo-Tacoma  lull.  RNAV 
(CPS)  Y  RWY  84C.  Aindl  2 
.Soalllo.  WA.  .Soalllo-Tacoma  hill.  RNAV 
(CPS)  Y  RWY  84 L.  Aindl  1 
.Soalllo.  WA.  .Soalllo-Tacoma  hill.  RNAV 
((il’S)  Y  RWY  84R.  Aindl  2 
Soalllo.  WA,  .Soalllo-Tacoma  hill,  RNAV 
(RNP)  ZRWY  KiC.  Orig 
Soalllo.  WA,  .Soalllo-Tacoma  lull.  RNAV 
(RNP)  Z  RWY  KiL  Orig 
.Soalllo.  WA,  Soalllo-Tacoma  hill,  RNAV 
(RNP)  ZRWY  KiR.  Orig 
.Soalllo.  WA,  .Soalllo-Tacoma  lull.  RNAV 
(RNP)  Z  RWY  84C,  Orig 
.Soalllo.  WA.  Soalllo-Tacoma  Inti.  RNAV 
(RNP)  Z  RWY  84L.  Orig 
.Soalllo,  WA.  .Soalllo-Tacoma  lull.  RNAV 
(RNP)  Z  RWY  84R.  Orig 

Effaclivf;  4  APRIL  201.4 
Connorsvillo.  IN.  Mollol  l''iold,  RNAV  ((d’.S) 
RWY  18.  Aindl  lA 

Coorgolown.  TX.  Coorgolown  Muni.  NDB 
RWY  18.  Aindl  .'i,  CANCELED 
Ko.scindod:  On  )anuarv  2.8.  2018  (78  k'R 
,82.8(i),  iho  k'AA  puhlishod  an  AmondmonI  in 
Dockol  No.  80880.  Aindl  No.  8.81.8  lo  Pari  97 
ol  tiio  h'odoral  Aviation  Rognlalions  iiiidor 
soction  97.88.  Tho  Idl lowing  4  onirio.s  Tor 
Lakoviow.  CA.  oiioclivo  7  March.  2018.  aro 
horohy  roscindod  in  Ihoir  onlirolv: 

Lakoviow.  OR,  Lako  Coiinlv.  CPS  RWY  84, 
Orig-A.  CANCELED 

Lakoviow.  OR.  Lako  Couniv.  RNAV  (CPS) 
RWY  17.  Orig 


Lakoviow.  OR,  Lako  (iountv.  RNAV  (CPS) 
RWY  88.  Orig 

Lakoviow.  OR.  Lako  Countv.  Takooll 
Minimums  and  Ohslaclo  DP,  Aindl  8 

H'K  Doc.  2(U8-():n47  Filed  2-12-18;  8:4.8  am| 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  97 

[Docket  No.  30885;  Arndt.  No.  3520] 

Standard  Instrument  Approach 
Procedures,  and  Takeoff  Minimums 
and  Obstacle  Departure  Procedures; 
Miscellaneous  Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  'I'his  rule  establishes,  amends, 
su,s|)end.s,  or  revokes  Standard 
Instrument  Apjiroaoh  Procedures 
(SlAPs)  and  associated  Takeoff 
Minimnms  and  Obstacle  Departure 
Procedures  for  o|)eration,s  at  certain 
aii'iiorts.  These  regulatorv  actions  are 
needed  hecau.se  of  the  adoption  of  new 
or  revised  criteria,  or  hecau.se  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  adding  new 
obstacles,  or  changing  air  traffic 
recjuirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
|)romote  safe  flight  operations  under 
instrument  flight  rules  at  the  ailected 
airports. 

DATES:  3’his  rule  is  effective  Fehruarv 
13,  2013.  The  compliance  date  for  each 
SIAP,  associated  Takeoff  Minimums. 
and  ODP  is  s])ecified  in  the  amendatorv 
provisions. 

The  incorjioration  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Fehruarv 
13.2013. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Exoininotion — 

1.  FAA  Rules  Docket,  FAA 
1  leadcpiarters  Building,  800 
Independence  Avenue  SW.. 

Washington,  DC!  20.891; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  'I’he  National  Flight  Procedures 
Officie,  0800  South  MacArthur  Blvd.. 
Oklahoma  (iity,  OK  73109  or, 

4.  The  National  Archives  and  Records 
Admini.stration  (NARA).  For 
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inforinatiun  on  the  availability  of  this 
material  at  NARA,  call  202-7^1 -(>030, 
or  go  to:  http://\\  \\  iv.(ir(:hi\  es.^ov/ 

iviiiildtions/ihrlocdiions.litiul. 

/\vdildl)ilitv — All  SlAl’s  are  available 
online  frcu;  of  charge.  Visit  nfdc.fdd.gov 
to  register.  Additionally,  individual 
SlAl’  and  Takeoff  Mininunns  and  ODP 
copies  may  be  obtaimul  from: 

1.  FAA  Public  Impiiry  (’.enter  (APy\- 
200),  FAA  Head(inarters  Ilnilding.  800 
lndej)endence  Avenue  .S\V.. 

Washington,  D(]  20.'i91:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  air|)ort  is 
located. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Dunham  Ill.  Flight  Procculure 
Standards  Branch  (AFS-420)  Flight 
Technologies  and  Programs  Division. 
Flight  .Standards  .Service,  Federal 
Aviation  Administration.  Mike 
Monroney  Aeronautical  (’.enter,  (i.'jOO 
.South  MacArthur  Blvd.,  Oklahoma  (atv. 
OK  731(i9  (Mail  Addre.ss:  P.O.  Box 
2.'j082  Oklahoma  (atv.  OK  7312.'i) 
telephone:  (4().''d  ll(i4. 
SUPPLEMENTARY  INFORMATION:  This  rule 
amends  Title  14.  (’.ode  of  Federal 
Regulations.  Part  97  (14  CFR  jiart  97)  by 
amending  the  referenced  .SlAl’s.  'Die 
complete  regnlatorv  descri])tion  of  each 
.SlAP  is  li.sted  on  the  a])i)ropriat{;  FAA 
Form  8280.  as  nuHliluid  hv  the  National 
Flight  Data  (’.enter  (FDC)/i’ermanent 
Notice  to  .Airmen  (P-NOTAM).  and  is 
incorporated  hv  reference  in  the 
amendment  under  5  lJ..S.(i.  .'j.')2(a),  1 
(;FR  |)art  .51,  and  ^97.20  of  Title  14  of 
the(k)de  of  Federal  Regulations. 

The  large  ninnher  of  .SlAPs,  their 
complex  nature,  and  the  need  for  a 
sj)ecial  format  make  their  verbatim 
publication  in  the  Federal  Register 
exjjensive  and  impractical.  Further, 
airmen  do  not  u.se  the  regulatory  text  of 
the  .SlAPs.  hilt  refer  to  their  graphic 
depiction  on  charts  jninted  by 
publishers  of  aeronautical  materials, 
'rims,  the  advantages  of  incorporation 
by  reference  are  realized  and 
|)uhIication  of  the  complete  descrijition 
of  each  .SIAP  contained  in  FAA  form 


documents  is  unnecessary.  3’his 
amendment  provides  the  affected  (’.FR 
sections  and  specifies  the  tyjies  of  .SIAP 
and  the  corresjionding  effective  dates. 
This  amendment  also  identifies  the 
air])ort  and  its  location,  the  |)rocednre 
and  the  amendment  ninnher. 

The  Rule 

I'liis  amendment  to  14  (If’R  part  97  is 
effective  upon  jnihlication  of  each 
separate  .SLAP  as  amended  in  the 
transmiltal.  For  .safety  and  timeliness  of 
change  considerations,  this  amendment 
incorporates  only  specific  changes 
contained  for  each  .SIAP  as  modified  hv 
FDC/P-NOTAMs. 

The  SlAPs,  as  modified  by  f’lXl  P- 
NO'l’AM.  and  contained  in  this 
amendment  are  ha.sed  on  the  criteria 
contained  in  the  U..S.  .Standard  for 
Terminal  Instrument  Procedures 
(TFRP.S).  In  develo])ing  these  changes  to 
.SlAPs,  the  TERP.S  criteria  were  ajiplied 
only  to  sjiecific  conditions  existing  at 
the  affected  airjiorls.  All  SIAP 
amendments  in  this  rule  have  been 
previously  is.sued  hv  the  FAA  in  a  l'’D(] 
NOTAM  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  |)uhlished  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  .SIAP  amendments  requires 
making  them  effective  in  less  than  30 
(lavs. 

Becau.se  of  the  close  and  immediate 
relationship  hi;tween  the.se  SlAPs  and 
.safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  .SlAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  the.se  .SlAPs  effective  in  le.ss 
then  30  days. 

Conclusion 

'I’he  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
neces.sary  to  keep  them  operationally 
cnrnmt.  It.  thendore — (1)  is  not  a 
“significant  regnlatorv  action”  under 
Exi;cutive  Ordiir  128()():  (2)  is  not  a 


“significant  ride"  under  DOT  regulatory 
Policies  and  Procedures  (44  FR  T1034: 
I’ehruary  20.  1979):  and  (3)  does  not 
warrant  jireparation  of  a  regulatory 
evaluation  as  the  anticiiiated  imjiact  is 
so  minimal,  f’or  the  same  rea.son,  the 
FAA  certifies  that  this  amendment  will 
not  have  a  significant  economic  inqiact 
on  a  substantial  ninnher  of  small  entities 
under  the  criteria  of  the  Regnlatorv 
f’lexihility  Act. 

hist  of  Subjects  in  14  CFR  Part  97 

Air  'rraffic  (’.ontrol.  Airports. 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washinoton.  IX’.  on  ludu  iiarv  1, 
2013. 

loliii  M.  Allen, 

Dirnclor.  Flight  Standards  Sarvica. 

Adoption  of  the  Amendment 

Accordingly.  ]nirsuant  to  the 
authority  delegated  to  me.  'Fitle  14, 

Code  of  Federal  regulations.  Part  97,  14 
CFR  part  97.  is  amended  by  amending 
.Standard  Instrument  Ajjproach 
Procedures,  effective  at  0901  I !'!’(;  on 
the  dates  siiecified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1 .  'I’he  authority  citation  for  ])art  97 
continues  to  read  as  follows: 

Aiilliority:  4!)  II..S.(:.  lOOlg).  40103.  40100. 
40113.  40l’l4.  40120.  44.a02,  44.314.  44701. 
44710.  44721-44722. 

■  2.  Part  97  is  anumihul  to  read  as 
follows: 

<5^97.23,  97.2.5,  97.27,  97.29,  97.31, 
97.33  and  97.3.5  |Amended| 

Bv  amending:  §97.23  VOR.  VCR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  'I’ACAN:  §  97.25  hOC,  LOC/DME, 
EDA.  LDA/DME,  SDF.  SDF/DME: 

§97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME.  MLS,  MLS/DME,  ML.S/RNAV; 
§97.31  RADAR  SlAPs;  §97.33  RNAV 
SlAPs:  and  §97.35  COPTER  SlAPs, 
Identified  as  follows: 

*  *  *  Ejjactiva  I’pon  Pablication 


AIRAC  Date 

State 

City 

Airport 

FDC  No. 

FDC  Date 

Subject 

7-Mar-13  . 

TX  . 

Palacios . 

Palacios  Muni  . 

3/1794 

01/11/13 

This  NOTAM,  published  in  TL 

13-05,  is  hereby  rescinded  in 
its  entirety. 

7-Mar- 13  . 

ID  . 

Pocatello . 

Pocatello  RgnI  . 

2/2570 

01/16/13 

VOR  Rwy  3,  Arndt  17 

7-Mar-13  . 

ID  . 

Pocatello . 

Pocatello  RgnI  . 

2/2572 

01/16/13 

RNAV  (GPS)  Rwy  3,  Arndt  1A 

7-Mar-13  . 

CA  . 

Apple  Valley  . 

Apple  Valley  . 

2/4862 

01/23/13 

RNAV  (GPS)  Z  Rwy  18,  Orig 

7-Mar- 13  . 

CA  . 

Apple  Valley  . 

Apple  Valley  . 

2/4868 

01/23/13 

RNAV  (GPS)  Y  Rwy  18,  Arndt  1 

7-Mar- 13  . 

CA  . 

Mountain  View . 

Moflett  Federal  Add . 

2/6390 

01/16/13 

TACAN  Rwy  32L,  Orig 

7-Mar-13  . 

CA  . 

Mountain  View . 

Moffett  Federal  Afid . 

2/6396 

01/16/13 

ILS  or  LOC/DME  Rwy  32R,  Orig 

7-Mar-13  . 

CA  . 

Mountain  View . 

Moffett  Federal  AfId . 

2/6397 

01/16/13 

LOC/DME  Rwy  14L,  Orig 

7-Mar-13  . 

CA  . 

Mountain  View . 

Moffett  Federal  Afid . 

2/6398 

01/16/13 

TACAN  Rwy  32R,  Orig 

7-Mar-13  . 

CA  . 

Willits  . 

Ells  Field-Willits  Muni  . 

3/1482 

01/18/13 

RNAV  (GPS)  Rwy  34,  Arndt  1 
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AIRAC  Date 

State 

City 

Airport 

FDC  No. 

FDC  Date 

Subject 

7-Mar-13  . 

CA  . 

Willits  . 

Ells  Field-Willits  Muni  . 

3/1491 

01/18/13 

RNAV  (GPS)  Rwy  16,  Arndt  1 

7-Mar-13  . 

CA  . 

Van  Nuys  . 

Van  Nuys . 

3/1631 

01/18/13 

VOR  A,  Arndt  4 

7-Mar-13  . 

CA  . 

Van  Nuys  . 

Van  Nuys  . 

3/1632 

01/18/13 

VOR/DME  or  GPS  B,  Arndt  2A 

7-Mar-13  . 

CA  . 

Van  Nuys . 

Van  Nuys  . 

3/1633 

01/18/13 

LDA  C,  Arndt  2B 

7-Mar- 13  . 

CA  . 

Van  Nuys  . 

Van  Nuys  . 

3/1634 

01/18/13 

ILS  Rwy  16R,  Arndt  5F 

7-Mar-13  . 

PA  . 

Chambersburg . 

Franklin  County  RgnI  . 

3/2081 

01/24/13 

RNAV  (GPS)  Rwy  6,  Orig 

7-Mar-13  . 

PA  . 

Chambersburg . 

Franklin  County  RgnI  . 

3/2082 

01/24/13 

RNAV  (GPS)  Rwy  24,  Orig 

7-Mar-13  . 

PA  . 

Chambersburg . 

Franklin  County  RgnI  . 

3/2083 

01/24/13 

VOR/DME  B,  Arndt  2 

7-Mar-13  . 

LA . 

Jonesboro  . 

Jonesboro  . 

3/2484 

01/18/13 

RNAV  (GPS)  Rwy  18,  Orig 

7-Mar-13  . 

LA . 

Jonesboro  . 

Jonesboro  . 

3/2485 

01/18/13 

RNAV  (GPS)  Rwy  36,  Orig 

7-Mar-13  . 

ME  . 

Bar  Harbor . 

Hancock  County-Bar  Harbor 

3/2504 

01/16/13 

Takeoff  Minimums  and  (Obsta¬ 
cle)  DP,  Arndt  4 

7-Mar-13  . 

NM  . 

Zuni  Pueblo  . 

Black  Rock  . 

3/2558 

01/16/13 

VOR/DME  Rwy  6,  Arndt  2A 

7-Mar-13  . 

MN  . 

Long  Prairie  . 

Todd  Field  . 

3/2560 

01/16/13 

RNAV  (GPS)  Rwy  34,  Arndt  1 

7-Mar-13  . 

ID  . 

Lewiston  . 

Lewiston-Nez  Perce  County 

3/2608 

01/18/13 

ILS  Rwy  26,  Arndt  13 

7-Mar-13  . 

PA  . 

Bedford  . 

Bedford  County  . 

3/2756 

01/16/13 

VOR  A,  Arndt  1 

7-Mar-13  . 

PA  . 

Bedford  . 

Bedford  County  . 

3/2757 

01/16/13 

RNAV  (GPS)  Rwy  14,  Arndt  1 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 

[Docket  Number  USCG-201 3-0022] 

RIN  1625-AAOO 

Safety  Zone;  Sea  World  San  Diego 
Fireworks,  Mission  Bay;  San  Diego,  CA 

agency:  Coast  (nuird,  HHS. 

ACTION:  reniporary  final  rule. 

summary:  The  Coa.st  Ciiard  is 
establishing  a  safety  zone  on  the 
navigable  waters  of  Mission  Bay  in 
siijiport  of  the  Sea  World  San  Diego 
Fireworks.  This  safety  zone  is  necessary 
to  provide  for  the  safety  of  the 
participants,  crew,  spectators, 
particijiating  ves.sels,  and  other  vessels 
and  users  of  the  waterway.  Persons  and 
ves.sels  are  prohibited  from  entering 
into,  transiting  through,  or  anchoring 
within  this  safety  zone  unless 
authorized  hy  the  Cajitain  of  the  Port,  or 
his  designated  representative. 

DATES:  This  rule  is  effective  from 
p.m.  to  10  p.m.  on  Fehruarv  10.  2013. 
ADDRESSES:  Documents  mentioned  in 
this  jn  eamhle  are  part  of  docket  |lJS(Xi- 
201 3-0022 1.  To  view  documents 
mentioned  in  this  jneamhle  as  being 
available  in  the  docket,  go  to  http:// 
WWW. wgiihit ions. gov.  tyjie  the  docket 
number  in  the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  Ojien  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
W12-140  on  the  ground  door  of  the 
Dejiartment  of  Transjiortation  West 


Building,  1200  New  jersey  Avenue  SE.. 
Washington,  DC  20590,  between  9  a.m. 
and  5  ji.in.,  Monday  through  Friday, 
excejit  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  (juestions  on  this  rule,  call  or 
email  Pettv  Officer  Deborah  Metzger, 
Waterways  Management,  IJ.S.  Coast 
Ciiard  Sector  San  Diego,  Coast  (iuard; 
telejihone  01  {)-2 7 8-70 50,  email  dl  l-pf- 
in(n  inoovontss(in(Uogo@iis(:g.inil.  If  you 
have  (jiiestious  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Ojjerations,  telejihone  (202)  300-5)820. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

lilts  Il(;p<nliiu!iil  of  I lonielcind  .Seciirilv 

I'R  I’eiliM'jil  Register 

NPKM  Notici!  of  Projiosed  Kidemakiiig 

A.  Regulatory  History  and  Information 

3’he  Coast  Guard  is  i.ssuing  this  final 
rule  without  jnior  notice  and 
ojijiortnnity  to  comment  jnirsuant  to 
authority  under  section  4(a)  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553(h)).  This  jirovision 
authorizes  an  agency  to  issue  a  rule 
without  jn  ior  notice  and  ojijiortunity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  jn'ocednres  are 
“imjnacticahle,  unneces.sarv,  or  contrary 
to  the  jniblic  interest.”  Under  5  U.S.C. 
553(h)(B),  the  Coa.st  Guard  finds  that 
good  cause  exists  for  not  jiublishing  a 
notice  of  jnojnised  rulemaking  (Nl^RM) 
with  resjiect  to  this  rule  because  delay 
would  he  imjnacticahle.  Immediate 
action  is  neces.sary  to  ensure  the  safety 
of  ves.sels.  sjiectators,  jiarticijiants,  and 
others  in  the  vicinitv  of  the  marine 
event  on  the  dates  and  times  this  rule 
will  he  in  effet;t. 

Under  5  U.S.G.  553(d)(3).  the  (ioa.st 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  jniblication  in  the  Federal 


Register.  Delaying  the  effective  ilate 
would  he  imjiracticahle,  since 
immediate  action  is  needed  to  ensure 
the  jniblic’s  .safety. 

B.  Basis  and  Pur|)ose 

The  legal  basis  for  this  temjiorarv  rule 
is  the  Ports  and  Waterways  Safety  Act 
which  authorizes  the  Goast  Guard  to 
establish  .safety  zones  (33  U.S.C  .sections 
1221  et  .se(j.). 

Sea  World  is  sjnmsoring  the  Sea 
World  Fireworks,  which  will  include  a 
fireworks  jiresentation  from  a  barge  in 
Mi.ssion  Bay.  The  fireworks  disjilay  is 
.scheduled  to  occur  between  8:50  j).m. 
and  10  j).m.  on  Fehruarv  10.  2013.  This 
fireworks  disjdav  could  cause  a  hazard 
for  crew,  sjiectators.  jiarticijiauts,  and 
other  vessels  and  users  of  the  waterway. 

C.  Discussion  of  the  Final  Rule 

The  Coa.st  Guard  is  establishing  a 
safety  zone  that  will  he  enforced  from 
8:50  p.m.  to  10  jnin.  on  February  10, 
2013.  The  .safety  zone  will  cover  a  000 
foot  radius  surrounding  the  fireworks 
barge  in  ajijiroximate  jiosition  32°40'03" 
N,  117°13'lT'  W.  The  .safety  zone  is 
necessary  to  jnovide  for  the  safety  of  the 
crew,  sjiectators,  jiartici jiants,  and  other 
vessels  and  users  of  the  waterway. 

When  this  .safety  zone  is  being  enforced, 
jiersons  and  vessels  are  jnohihited  from 
entering  into,  transiting  through,  or 
antihoring  within  this  safetv  zone  iiidess 
authorized  hy  the  (iajitain  of  the  Port,  or 
his  designated  rejiresentative. 

1).  Regulatory  Analyses 

We  develojied  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analy.ses 
based  on  the.se  statutes  and  executive 
orders. 
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1.  Iie}>ulat()ry  Pl(innin}>  and  /le\7ei\' 

This  rule  is  not  a  signilieant 
njgulalory  action  under  .section  3(1)  of 
Rxecntive  Order  128(i(i.  Regulatory 
I’lanning  and  Review,  as  sn])i)leniented 
l)v  Rxecntive  Order  13.'i(i3.  lmj)roving 
Rcignlation  and  Rcignlatorv  Review,  and 
dojjs  not  nHinire  an  assessment  ol 
])otential  costs  and  henelits  inuhir 
section  (Ha)(3)  ol  Rxecntive  Order  12880 
or  under  .section  1  ol  Rxecntive  Ord(‘r 
13.'i(i3.  The  Ollice  ol  Management  and 
Hndget  has  not  reviewed  it  nnder  those 
Ord(!rs.  This  determination  is  hastul  on 
the  size  and  location  of  the  safety  zone. 
Oommercial  ve.ssels  will  not  he 
hindered  hy  the  safety  zone. 

Reiaeational  ves.sels  will  not  he  allowed 
to  transit  through  the  designated  safety 
zone  during  the  specified  times. 

2.  Impact  on  Small  Hnlitics 

The  Regulatory  Flexihility  Act  of  1980 
(RFA),  .a  IJ.S.f^  001-012.  as  amended, 
nuinires  federal  agentnes  to  consider  the 
potential  impact  of  njgnlations  on  small 
entities  during  rnlemaking.  The  term 
"small  entities”  c:omprises  small 
hnsines.s(!s.  iu)t-for-profit  organizations 
that  are  independentlv  owned  and 
operated  and  an;  not  dominant  in  th(;ir 
fields,  and  governmental  jurisdictions 
with  po|)nlations  of  less  tlian  .'lO.OOO. 

The  (kiast  (hiard  certifies  nnder  IJ.,S.(;. 
OO.'i(h)  that  this  ride  will  not  have  a 
significant  economic  iinjiact  on  a 
snhstantial  nnmher  of  small  entities. 

(1)  This  ride  will  affect  the  following 
entities,  some  of  which  may  he  small 
entities:  The  owners  or  ojierators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Mission  Bay  from  8:50  p.ni. 
to  10  p.m.  on  Fehrnary  10.  2013. 

(2)  This  safely  zom;  will  not  have  a 
significant  economic  inijiact  on  a 
snhstantial  nnmher  of  small  entities  for 
the  following  rea.sons:  The  safely  zone 
will  only  he  in  effect  for  one  hour  and 
10  minutes  late  in  the  evening  when 
vessel  traffic  is  low. 

3.  Assistance  for  Small  Entities 

Under  .section  213(a)  of  the  Small 
Business  Regulatory  Enforciiment 
Fairne.ss  Act  of  1990  (Biih.  L.  104-121). 
we  want  to  a.ssi.st  small  entities  in 
nnder.standing  this  rule.  If  the  rule 
would  affect  yonr  small  business, 
organization,  or  governmental 
jurisdiction  and  yon  have  (piestions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  jierson 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  ahovi;. 

Small  hnsinesses  may  send  c;omments 
on  the  actions  of  Federal  emjiloyees 
who  enforce,  or  otherwise  determine 
comjiliance  with.  Federal  regulations  to 


the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Omhndsman 
and  the  Regional  Small  Business 
Regulatory  f  airness  Boards.  The 
Omhndsman  evaluates  these  actions 
annually  and  rates  each  agenev’s 
responsiv(;ness  to  small  business.  If  von 
wi.sh  to  comment  on  actions  hy 
emplovees  of  the  ('oast  (Inard.  call  1- 
888-Ri'X'.-FAlR  (1-888-734-3247).  The 
('.oast  (hiard  will  not  retaliate  against 
small  entities  that  ipie.stion  or  complain 
about  this  rule  or  any  |)olicv  or  action 
of  the  (;oast  (hiard. 

4.  Collection  of  Information 

This  rule  will  not  call  for  a  new 
colh;ction  of  information  nnder  the 
Paperwork  Reduction  Act  of  1995  (44 
IJ.S.C.  3501-3520). 

5.  Federalism 

A  rule  has  implications  for  federalism 
nnder  Executive  Order  13132, 
Federalism,  if  it  has  a  snh.stantial  direi:t 
effect  on  the  .States,  on  the  relationshi]) 
between  the  national  government  and 
the  .States,  or  on  the  di.strihntion  of 
power  and  r(;.s])onsihilities  among  the 
various  levels  of  government.  We  have 
analyz(;d  this  rule  nnder  that  Order  and 
determined  that  this  rule  does  not  have 
implications  for  fed(;ralism. 

().  Protest  Activiti(;s 

The  ('.oast  (Inard  res])ects  the  I'irst 
Amendment  rights  of  |irote.sters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INTFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  yonr 
mes.sage  can  he  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regnlatorv  actions.  In 
liarticnlar.  the  Act  addresses  actions 
that  may  result  in  the  exjienditnre  hv  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  hy  the  private  sector  of 
.Si 00. (too. not)  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  rnh; 
will  not  result  in  such  an  exiienditnre, 
we  do  discuss  the  effects  of  this  rule 
eksewhere  in  this  jireanihle. 

H.  Taking  of  Private  Property 

I'his  ride  will  not  can.se  a  taking  of 
private  pro])erty  or  otherwise  have 
taking  implications  nnder  Executive 
Order  12030,  (lovernmental  Actions  and 
Interference  with  (lon.stitntionallv 
Protected  Pro])ertv  Rights. 


.9.  Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(h)(2)  of  Executive 
Order  12t)88.  (livil  justice  Reform,  to 
minimize  litigation,  eliminate 
amhignity,  and  riidnce  burden. 

10.  Protection  of  Children 

We  have  analyzed  this  ride  nnd(;r 
Executive  Order  13045,  Protection  of 
(Ihildri;!!  from  Environmental  Health 
Risks  and  .Safety  Risks.  This  rule  is  not 
an  economicallv  significant  ride  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
dispro])ortionately  affect  children. 

11.  Indian  Tribal  Covernments 

I'his  rule  does  not  have  tribal 
inqilications  nnder  Executive  Order 
13175.  Oonsnltation  and  Coordination 
with  Indian  Tribal  (lovernments. 
because  it  does  not  have  a  snhstantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  (lovernment  and  Indian  tribes, 
or  on  the  distrihntion  of  jiower  and 
resj)on.sihilities  between  the  Federal 
(lovernment  and  Indian  tribes. 

12.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action"  nnder  Executive  Order 
1321 1.  Actions  Concerning  Regulations 
That  .Significantly  Affect  Energy  .Snj)])ly, 
Distrihntion,  or  Use. 

13.  Technical  Standards 

'I'his  rule  does  not  use  technical 
standards.  'I’herefore.  we  did  not 
consider  the  use  of  voluntary  consensus 
.standards. 

14.  Environment 

We  have  analyzed  this  rule  nnder 
Department  of  Homeland  .Security 
Management  Directive  023-01  and 
Commandant  Instruction  Ml 0475. ID, 
which  guide  the  Coast  (Inard  in 
complying  with  the  National 
Environmental  Poliev  Act  of  1909 
(NEPA)  (42  U.S.C.  4321-43700,  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cnmnlatively  have  a 
significant  effect  on  the  hnman 
environment.  This  rule  involves 
establishment  of  a  temjiorary  salety 
zone.  'I'his  rule  is  categorically  excluded 
from  further  review  nnder  ])aragraj)h 
34(g)  of  Figure  2-1  of  the  Commandant 
Instruction.  An  environmental  analysis 
checklist  supporting  this  determination 
and  a  Categorical  Exclusion 
Determination  arc  available  in  the 
docket  where  indicated  nnder 
ADDRESSES.  We  seek  any  comments  or 
information  that  mav  lead  to  the 
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discovery  of  a  significant  environmental 
iin|)act  from  this  rule. 

List  of  Subjects  in  33  (IFR  Part  185 

llarljors.  Marine  safetv.  Navigation 
(water),  Re])orting  and  recor(lkee])ing 
re(iuir(!ments.  S(!cnrity  measnnis. 
Waterways. 

For  tlie  reasons  discuss(!(l  in  the 
preamble,  the  (least  (hiard  amends  33 
CIFR  ])art  105  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1. 1’he  authority  citation  for  ])art  105 
continues  to  read  as  follows: 

Authority:  33  U.,S.(:.  1220.  1231;  40  l)..S.C. 
Chapter  701. 3300.  3703;  .50  l)..S.C.  191.  19.5; 
33  CFR  1.05-1. 0.04-1. 0.04-0.  and  100.5; 
Pull.  1,.  107-295.  no  .Stat.  2004:  Department 
(it  I  loineland  Security  Delegation  No.  0170.1. 

■  2.  Add  §  1()5.T1 1-545  to  rer  '  as 
follows: 

§  1 65.T1 1  -545  Safety  Zone;  Sea  World  San 
Diego  Fireworks,  Mission  Bay;  San  Diego, 
CA. 

(a)  Location.  The  safety  zone  will 
include  the  area  within  (iOO  feet  of  the 
fireworks  barge  in  approximate  position 
32°4(i'()3"  N,  117°13'11"  W. 

(h)  Enfovccmcni  Period.  This  safety 
zone  will  he  enforced  from  8:50  p.m.  to 
10  p.m.  on  February  10.  2013. 

(c)  Definitions.  The  following 
definition  a|)])lie.s  to  this  section: 
desi<>nated  re})resentative  means  any 
commissioned,  warrant,  or  petty  officer 
of  the  Coast  Cuard  on  hoard  Coast 
Cuard,  Coast  Chiard  Auxiliary,  local, 
state,  or  federal  law  enforcement  vessels 
who  have  been  authorized  to  act  on  the 
behalf  of  the  Cajitain  of  the  Port. 

(d)  liegulations.  (1)  In  accordance 
with  general  regulations  in  33  CFR  Part 
185,  Subj)art  (k  entrv  into,  transit 
through  or  anchoring  within  this  .safety 
zone  is  prohibited  unless  authorized  by 
the  (iaptain  of  tlie  Port  of  San  Diego  or 
his  designated  representative. 

(2)  Mariners  requesting  ])ermission  to 
transit  through  the  safety  zone  may 
recpiest  authorization  to  do  so  from  the 
.S(!ctor  San  Diego  Command  (kniter.  The 
Command  Center  mav  be  contacted  on 
VllF-FM  Channel  lb’. 

(3)  All  ])ersons  and  ve.ssels  shall 
conqily  with  tlu;  instructions  of  the 
Coast  Cuard  Ca])tain  of  the  Port  or  his 
designated  rejnesentative. 

(4)  Upon  being  hailed  by  II.S.  Coast 
Cuard  patrol  })er.sonnel  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  a  vessel  .shall  proceed  as 
directed. 

(5)  The  Coa.st  Cuard  may  be  assisted 
by  other  federal,  .state,  or  local  agencies. 


tinted;  lanuary  29,  2013. 

|.A.  lanszen, 

Loinmdiular.  I'nited  Slates  Coast  Cuard. 
Actin’’.  Captain  of  the  Port  San  Die’>o. 

Il'K  Doc.  2()i:i-():i2(il  iMled  2-\2-V.V.  K:45  ami 
BILLING  CODE  9110-04-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  Number  USCG-201 3-0039] 

PIN  1625-AAOO 

Safety  Zone;  Vigor  Industrial  Roll-Out, 
West  Duwamish  Waterway,  Seattle,  WA 

agency:  Coast  Cuard,  DHS. 

ACTION:  Tem])orarv  final  rule. 

SUMMARY:  The  Coa.st  Guard  is 
establishing  a  tenqiorary  .safety  zone  in 
the  West  Duwamish  Waterway  in 
Seattle,  Washington  for  a  ve.ssel  roll-out 
at  Vigor  Industrial,  'flu;  safety  zone  is 
necessary  to  ensure  the  .safety  of  the 
maritime  public  and  workers  involved 
in  the  roll-out.  'fhe  .safety  zone  will 
prohibit  anv  person  or  ves.sel  from 
entering  or  remaining  in  the  safety  zone 
unless  authorized  bv  the  Captain  of  the 
Port  or  a  Designated  Repre.sentative. 
DATES:  This  rule  is  effet:tive  on  Febrnary 
28,  2013  from  2:00  a.m.  until  10:00  a.m. 
ADDRESSES:  Documents  mentioned  in 
this  ])reaml)le  are  part  of  docket  |USCC- 
201.3-0030!.  To  view  doenments 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  to  http:// 
w’W’U’.regnlat ions.oov .  tyjie  the  docket 
number  in  the  “SEy\RCH”  box  and  click 
“SEARCH.”  Click  on  Cpen  Docket 
Folder  on  the  line  a.ssociated  with  this 
rulemaking.  You  may  also  visit  the 
Doc;ket  Management  Facility  in  Room 
W12-140  on  the  ground  floor  of  the 
Department  of 'rrans])ortation  West 
Building,  1200  New  Jer.sey  Avenue  SE.. 
Whishington,  DC  20500,  between  0  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidavs. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  (piestions  on  this  rule,  call  or 
email  Ensign  Nathaniel  P.  Clinger. 
Waterways  Management  Division,  Coa.st 
Cuard  Sector  Puget  Sound,  Coast  Cuard; 
telejihone  208-217-8045,  email  Sector 
Pni’etSonnd\V\VM@uscg.iniI.  If  you  have 
(piestions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
()])eration,s,  telejihone  (202)  388-0828. 
SUPPLEMENTARY  INFORMATION: 


Table  of  Acronyms 

D1 1.S  D(!|)artiiu;nt  of  I  loineland  .Security 

I'l^  Federal  Register 

NI’KM  Notice  of  Proiioscul  KulcMnaking 

A.  Regulatory  History  and  Information 

'fhe  Coast  Cuard  is  issuing  this 
temporary  final  rule  without  prior 
notice  and  op])ortunity  to  comment 
])ur.suant  to  authority  under  section  4(a) 
of  the  Administrative  Procedure  Act 
(APA)  (5  II..S.C.  553(h)).  This  |)rovi.sion 
authorizes  an  agency  to  issue  a  rule 
without  prior  notice  and  opportunilv  to 
comment  when  the  agency  for  good 
cause  finds  that  those  ])rocedures  are 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Under  5  U..S.C. 
553(b)(B),  the  Coast  Cuard  finds  that 
good  c.au.se  exists  for  not  publishing  a 
notice  of  proposed  rulemaking  (NPRM) 
with  respect  to  this  rule  because  it 
would  he  impracticable  to  do  so. 
Delaving  ])romulgation  may  result  in 
injury  or  damage  to  })ersons  and  vessels 
since  the  roll-out  event  is  scheduled  to 
occur  before  a  comment  period  would 
end  and  a  Final  Rule  could  be 
luihlished. 

Under  5  U..S.C.  553(d)(3),  the  Coast 
Cuard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Delaying  the  effective  date 
until  30  days  after  jniblication  would  he 
impracticable,  as  this  delay  would 
eliminate  the  .safety  zones'  effect ivene.ss 
and  usefulness  in  protecting  jjersons, 
property,  and  the  safe  navigation  of 
maritime  traffic  during  the  30-day 
period. 

IL  Basis  and  Purpose 

Vigor  Industrial  is  conducting  a  ves.sel 
roll-ont  in  the  West  Duwamish 
Waterway  in  .Seattle,  Washington  on 
February  28.  2013.  Due  to  the  dangers 
involved  wilh  a  large  slow  moving  dry 
dock  that  will  be  maneuvering  close  to 
the  shore,  the  ("oast  (fuard  is 
establishing  a  temporary  safety  zone  to 
ensure  the  safety  of  the  workers 
involved  as  well  as  the  maritime  jiuhlic. 

C.  Discussion  of  the  Final  Ride 

The  safetv  zone  helps  ensure  the 
])ul)lic's  safety  during  a  ve.ssel  roll-out 
that  will  take  jilace  on  F"ebruarv  28, 

2013  in  the  waters  of  the  West 
Duwamish  Waterway.  The  .safety  zone 
created  by  this  rule  encompa.sses  all 
waters  of  the  West  Duwami.sh  Waterwav 
in  .Seattle.  Washington  within  the  area 
created  bv  connecting  the  following 
points:  47°35'04"  N,  122°21'30"  W 
thence  westerly  to  47°35'04"  N. 
122°21'50"  W  thence  northerlv  to 
47°35'19"  N.  122°21'50"  W  thence 
easterlv  to  47°35'10"  N.  122°21'30"  W 
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thence  soutlierlv  to  47°3,'j'()4"  N, 
122"21'3()"  \V.  Geograjjhically,  tlie  safety 
/.one  is  adjacent  to  tlu;  nortluan  tip  of 
Harbor  Island  in  Seattle.  \VA. 

All  persons  and  viissels  will  lx; 
|)rohil)it(;d  from  mitering  or  remaining 
in  the  .safety  zone.  The  .safety  zone  will 
he  effective  on  Fehruarv  28.  2013  from 
2:00  a. Ill.  to  10:00  a. in.  iinle.ss  cancelled 
.sooner  hv  the  ('.aptain  of  the  Oort  or  a 
Designated  Representative.  The  safety 
zone  will  he  enforced  hy  the  U.S.  Goast 
Guard.  I'lie  (iaptain  of  the  Port  iiiav  also 
he  assisted  in  the  enforcement  of  tliis 
.safety  zone  hy  other  federal,  state,  or 
local  agencies. 

D.  Kegulalorv  Analyses 

We  developed  this  rule  after 
considering  mimerous  .statutes  and 
executive  orders  related  to  rulemaking, 
below  we  summarize  our  analvses 
ha.sed  on  these  statutes  and  executive 
orders. 

1.  lif^giildlory  Planning  and  Raview 
This  rule  is  not  a  significant 

regulatory  action  under  section  3(f)  of 
Fxecntive  Order  12888.  Regnlatorv 
Planning  and  Review,  as  sni)])leniented 
hv  Fxecntive  Order  13.')()3.  Improving 
Regulation  and  Regnlatorv  Review,  and 
does  not  re(|nire  an  assessment  of 
potential  costs  and  benefits  under 
.section  8(a)(3)  of  Fxecutive  Order  128()8 
or  under  section  1  of  Hxecntive  Order 
13.'i83.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  The  (kiast  Guard  has  made  this 
rinding  ha.sed  on  the  fact  that  the  safety 
zone  is  limited  in  duration,  and 
maritime  traffic  may  he  able  to  transit 
through  the  .safety  zone  with  permission 
of  the  Ckiptain  of  the  I’ort  or  a 
Designated  Representative. 

2.  Impact  on  SnudI  Entities 

The  Regulatory  Flexihilitv  Act  of  1‘)8() 
(RFA).  3  U.S.G.  8()l-(il2.  as  amended, 
rmjuires  federal  agencies  to  consider  the 
potential  impact  of  regulations  on  small 
entities  during  rnlemaking.  The  term 
“small  entities”  compri.ses  small 
businesses.  not-for-j)rofit  organizations 
that  are  independentlv  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  pojmlations  of  less  than  30.()t)0. 

The  (k)ast  Guard  certifies  under  3  l]..S.(k 
803(1))  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  numher  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  mav  be  small 
entities:  3’he  owners  or  operators  of 
ves.sels  intending  to  transit  through  the 
safety  zone  created  by  this  rule.  This 
rule  will  not  have  a  significant 
economic  iinjiact  on  a  snh.stantial 


numher  of  small  entities,  although  the 
safety  zone  will  apply  to  the  entire 
width  of  the  waterwav,  the  zone  will  be 
enforced  fora  limited  iieriod  of  time, 
and  vessel  traffic  will  be  allowed  to  jiass 
through  the  safety  zone  with  the 
permission  of  the  (kiptain  of  the  Port  or 
a  Designated  Repre.sentative. 

.7.  Assistance  for  Sm(dl  Entiti(‘s 

Under  section  213(a)  of  the  Small 
Business  Regulatory  iMiforcement 
Imirness  Act  of  l‘)‘)8  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  {piestions 
concerning  its  jirovisions  or  options  for 
compliance,  plea.se  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  may  .send  comments 
on  the  actions  of  Federal  emplovees 
who  enforce,  or  otherwise  determine 
com])liance  with,  f'ederal  regulations  to 
the  .Small  Business  and  Agriculture 
Regulatory  Fuforcement  Omhudsman 
and  the  Regional  Small  Business 
Regnlatorv  f'airness  Boards.  The 
Omhudsmau  exaluates  these  actions 
annually  and  rates  each  agenev's 
res])onsiveness  to  small  business.  If  vou 
wish  to  comment  on  actions  by 
emplovees  of  the  Goast  Guard,  call  1- 
888-R'H(;-1'A1R  (1-888-734-3247).  'I’he 
Goast  Guard  will  not  retaliate  against 
small  entities  that  (piestion  or  com])lain 
about  this  rule  or  any  policy  or  action 
of  the  (k)ast  Chiard. 

4.  (iollection  of  Information 

This  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  in‘)3  (44 
U.S.G.  3301-3320). 

5.  Federalism 

A  rule  has  implications  for  federali.sm 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  .States,  on  the  relation.shi)) 
between  the  national  government  and 
the  .States,  or  on  the  distribution  of 
poxx'er  and  res])onsit)ilitie.s  among  the 
various  lex’els  of  governmeut.  VVe  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

a.  Protest  Activities 

The  (kiast  (hiard  resjiects  the  f'irst 
Amendment  rights  of  jirotesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  sec;tion  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 


jeopardizing  the  .safety  or  .security  of 
])eople.  ])laces  or  ve.ssels. 

7.  I  In  fa  tided  Mandates  Reform  Act 

The  lJufunded  Mandates  Reform  Act 
of  1883  (2  U.S.G.  1331-1338)  reipiires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addres.ses  actions 
that  may  result  in  the  exiienditure  hy  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  jirix’ate  .sector  of 
SI ()().()()().()()()  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
eksewhere  in  this  jireamhle. 

8.  Taking  of  Private  Propertv 

This  rule  will  not  cause  a  taking  of 
])ri\'ate  pro])erty  or  otherwi.se  have 
taking  implications  under  Executive 
Order  12830.  (iovernmental  Actions  and 
Interference  with  Gonstitntionallv 
Protected  Propertv  Rights. 

.8.  (iivil  fasticie  Reform 

This  rule  meets  a])])lical)le  standards 
in  sections  3(a)  and  3(1))(2)  of  I'Necutive 
Order  12888,  Givil  ju.stice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

It).  Protection  of  (ilnidren 

We  have  analyzed  this  rule  under 
Executive  Order  13043.  Protection  of 
(Ihildreu  from  Environmental  Health 
Risks  and  .Safety  Risks.  This  rule  is  not 
ail  ecououiic:ally  signifit:aut  rule  and 
does  not  create  an  environmeiital  risk  to 
health  or  ri.sk  to  safety  that  may 
disjiroportionately  affect  c:hildren. 

11.  Indian  Tribal  Governments 

'I'll is  rule  does  not  have  tribal 
implications  under  Executive  Order 
13173.  ('.onsultation  and  Cioordinatioii 
with  Indian  'Fribal  Governments, 
hecau.se  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationshij)  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distrihution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

12.  Energy  Effects 

This  action  is  not  a  “.signific:ant 
energy  action”  under  Executive  Order 
13211,  Actions  Ckmceriiing  Regulations 
That  .Significantly  Affect  Energy  .Supply, 
Distrihution,  or  Use. 

12.  Technical  Standards 

'Fliis  rule  does  not  use  technical 
standards.  'Fherefore,  we  did  not 
consider  the  use  of  voluntary  con.sensus 
standards. 
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14.  Environ  intent 

VVe  have  analyzed  this  rule  under 
l)(!|)artuient  of  !  iomelaud  .Security 
Management  Directixa;  023-01  and 
(iommandant  lustruclion  Ml047.^.1D, 
which  guide  the  (ioast  (hiard  in 
c()iu])lying  with  the  National 
Euvirouiuental  Policv  Act  ol  lOtiO 
(NKPA)  (42  II.S.C.  4321-437011,  and 
hav(!  det(;rmined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cnninlatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  the 
establishment  of  a  tcunporarv  safety 
zone.  This  rule  is  categorit:ally  excluded 
from  further  review  under  jjaragraph 
34(g)  of  Figure  2-1  of  the  (iommandant 
Instruction.  An  environmental  analysis 
i:hecklist  sn])])orting  this  determination 
and  a  Categorical  Exclusion 
D(!termination  are  available  in  the 
docket  where  indicated  under 
ADDRESSES.  We  se(;k  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
im])act  from  this  rule. 

hist  of  Subjects  in  33  CFR  Part  Ki.'i 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
nKiniixanents,  .Security  measures. 
Waterways. 

For  the  reasons  di.scnssed  in  the 
|)reamhle,  the  Coast  Ciiiard  amends  33 
Ck’R  Part  18.5  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  Part  18.5 
continues  to  read  as  follows: 

Aulherily:  33  IK.S.Ci.  1231;  41)  ll..S.(i. 
Chai)t(!r  701. 3308.  3703:  .50  l!..S.(;.  101.  195; 
33  CFR  1.05-1. 8.04-1.  8.04-8,  180.5;  Pal).  1,. 
107-295.  118  .Slat.  2084;  DeijarlmenI  of 
llonioland  .Socarilv  Dologation  No.  0170.1 

■  2.  Add  §  1 8.5. Tl  3-241  to  read  as 
follows: 

§  1 65.T1 3-241  Safety  Zone;  Vigor 
Industrial  Vessel  Roll-Out,  West  Duwamish 
Waterway,  Seattle,  WA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  West 
Dnwamish  Waterway  in  .Seattle,  WA 
encom])a.ssed  within  the  area  created  by 
connecting  the  following  points: 
47°3.5'()4"  N,  122°2r3()"  W  thence 
westerly  lo  47°3.5'{)4"  N.  1 22‘’21'.5()"  W 
thence  northerly  to  47°3.5'19"  N, 
122°2T.5()"  W  thence  easterly  to 
47°3.5'l‘r  N,  122°2T3()"  W  thence 
southerly  to  47°3r)'(14"  N,  122°2r3()"  W. 

(b)  licgnlations.  In  accordance  with 
the  general  regulations  in  33  CFR  Part 
185,  .Sid)part  C,  no  jierson  may  enter  or 
remain  in  the  safety  zone  created  in  this 
rule  unless  authorized  by  the  C'.ajitain  of 


the  Port  or  a  Designated  Rejnesentative. 
.See  33  (iP’R  Part  185,  .Snl)])art  (i,  for 
additional  information  and 
riKinirements.  Vessel  o])erators  wishing 
to  enter  the  zone  during  the 
enforcement  ])eriod  mn.st  re(|ne.st 
j)ermission  for  entry  by  contacting 
Ve.ssel  Traffic  .Service  Pnget  .Sound  on 
VHP  channel  14,  or  the  .Sector  Pnget 
.Sound  joint  Harbor  Operations  (ienter  at 
(208) 217-8001. 

(c)  Enforcement  Period.  'I’he  safety 
zone  created  in  this  ride  is  enforced 
from  2:00  a.m.  to  10:00  a.m.  on  Fehrnarv 
28,  2013  unless  cancelled  sooner  by  the 
(iaptain  of  the  Port. 

Hated:  l'’el)ruary  1.  2013. 

S.  ).  Ferguson, 

(ieptdin.  V.S.  Coasi  Guard.  Captain  of  llw 
Port.  Pn<>(;t  Sound. 

|FK  Doc.  2(n:t-a:i2()4  Filed  2-12-i;i:  «;4.'»  am| 

BILLING  CODE  9110-04-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  ID  FEMA-201 3-0002] 

Final  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency.  DH.S. 
action:  Final  ride. 

SUMMARY:  13a.se  (1%  ainnial-chance) 

Flood  Elevations  (BEEs)  and  modified 
BFEs  are  made  final  for  the 
c.onnnnnities  listed  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
flood])lain  management  measures  that 
each  community  is  re(|nired  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  ijnalify  or 
remain  qualified  for  particijiation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  date  of  i.ssnance  of  the  Flood 
Insurance  Rate  Map  (EdRM)  showing 
BFEs  and  modified  BFEs  for  each 
c;onnnnnity.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  insjiection  as  indicated 
in  the  table  below. 

ADDRESSES:  The  final  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  (ihief  Executive 
Officer  of  each  comnnmity.  The 
res])ective  addres.ses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Ellis 
Rodriguez,  (ihief.  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration.  E’ederal 


Emergency  Management  Agency,  500  Ci 
.Street  SW..  Washington,  DC  20472, 

(202)  848-40()4,  or  (email) 

Luis. l{odrif’ney.d@fema. dhs.gov. 
SUPPLEMENTARY  INFORMATION:  I'he 
F’ederal  Emergency  Management  Agency 
(1"EMA)  makes  the  final  determinations 
listed  below  for  the  modified  BEEs  for 
each  connnnnity  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (00)  days  have  elajised  since  that 
iniblication.  The  Deputy  Associate 
Admini.strator  for  Mitigation  has 
resolved  any  appeals  resulting  from  this 
notification. 

This  final  ride  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  II..S.C',.  4104, 
and  44  CI"R  part  87.  FEMA  has 
develo])ed  criteria  for  flood})lain 
management  in  floodprone  areas  in 
accordance  with  44  CFR  part  80. 

Interested  lessees  and  owners  of  real 
pro])ertv  are  encouraged  to  review  the 
])roof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community.  The  BFEs  and 
modified  BFEs  are  made  final  in  the 
commimities  li.sted  below.  Elevations  at 
.selected  locations  in  each  connnnnity 
are  shown. 

\’(dion(d  Environinented  Poliev  Act. 
This  final  ride  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  An 
environmental  impact  assessment  has 
not  been  prepared. 

Pegulalorv  Elexihililv  Act.  As  flood 
elevation  determinations  are  not  within 
the  sc.o])e  of  the  Regulatory  Flexibility 
Act,  5  lI..S.(k  801-812.  a  regnlatorv 
flexibility  analysis  is  not  required. 

Regnlatorv  classification.  This  final 
rule  is  not  a  significant  regnlatorv  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12888  of  .September  30, 
1093.  Regnlatorv  Planning  and  Review, 
58  FR  51735. 

E.xecative  Order  13132.  Eederalism. 
This  final  ride  involves  no  jiolicies  that 
have  federalism  implications  under 
Executive  Order  13132. 

Executive  Order  12988.  Civil  Justice 
Reform.  This  final  rule  meets  the 
applicable  standards  of  Executive  Order 
12088. 

List  of  Suhjef;ts  in  44  CFR  Part  87 

Administrative  ])ractice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkee])ing  reiinirements. 

Accordingly,  44  (iFR  part  87  is 
amended  as  follows: 

PART  67— [AMENDED] 

■  1.  The  authority  citation  for  part  87 
continues  to  read  as  follows: 
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Aiilliority:  42  4001  f?/  snq.: 

Riior^iini/ation  IMaii  No.  3  ol  1078,  3  (^l-'R, 
1078  Comp.,  p.  320:  R.O.  12127,  44  1  R  10307. 
3  (3'’R.  1070  C.omp..  p.  370. 


§67.11  [Amended] 

■  2.  Tlu!  tables  |)ol)lishe(l  under  the 
authority  of  §(>7.11  are  amended  as 
follows: 


Slate 

City/town/county 

Source  of  flooding 

Location 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 

above  ground 

A  Elevation  in  me¬ 
ters  (MSL) 
modified 

Unincorporated  Areas  of  Halifax  County,  North  Carolina 
Docket  No.:  FEMA-B-1198 


North  Carolina  . 

Unincorporated  Areas 

Fishing  Creek  . 

At  the  upstream  side  of  the  railroad  . 

-197 

of  Halifax  County. 

Approximately  50  feet  downstream  of  White 

-r132 

Oak  Road. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

Unincorporated  Areas  of  Halifax  County 

Maps  are  available  for  inspection  at  the  Halifax  County  Planning  Department,  15  West  Pittsylvania  Street,  Halifax,  NC  27839. 


*  Elevation  in  feet 


(NGVD) 

+  Elevation  in  feet 


Flooding  source(s) 


Location  ot  referenced  elevation 


(NAVD) 

#  Depth  in  feet 
above  ground 
A  Elevation  in  me¬ 
ters 
(MSL) 


Communities  affected 


modified 


Osceola  County,  Florida,  and  Incorporated  Areas 
Docket  No.;  FEMA-B-1198 


Bass  Slough  (Lower  Reach) . 

Approximately  1,211  feet  downstream  of  County  Route 

+57 

City  of  Kissimmee,  Unincor- 

525. 

porated  Areas  of  Osceola 
County. 

Approximately  0.6  mile  upstream  of  State  Route  530  . 

+76 

Bass  Slough  (Upper  Reach) . 

Approximately  1 ,863  feet  downstream  of  the  Bass  Slough 

+79 

City  of  Kissimmee,  Unincor- 

Tributary  confluence. 

porated  Areas  of  Osceola 
County. 

Approximately  337  feet  upstream  of  Florida  Parkway  . 

+80 

Bass  Slough  Tributary  . 

At  the  Bass  Slough  (Upper  Reach)  confluence . 

+79 

Unincorporated  Areas  of 

Osceola  County. 

Approximately  0.4  mile  upstream  of  the  Bass  Slough 

+79 

(Upper  Reach)  confluence. 

Clay  Hole  Pond  . 

Entire  shoreline  . 

+66 

Unincorporated  Areas  of 

Osceola  County. 

Courthouse  Pond  . 

Entire  shoreline  . 

+68 

Unincorporated  Areas  of 

Osceola  County. 

Eagle  Pond  . 

Entire  shoreline  . 

+65 

Unincorporated  Areas  of 

Osceola  County. 

East  City  Canal  Tributary  1  . 

At  the  upstream  side  of  Vine  Street . 

+66 

City  of  Kissimmee. 

Approximately  637  feet  upstream  of  Vine  Street . 

+66 

Lake  Marian  . 

Entire  shoreline  . 

+59 

Unincorporated  Areas  of 

Osceola  County. 

Multiple  Ponding  Areas . 

Area  bound  by  San  Remo  Road  to  the  north  and  east, 

+69 

Unincorporated  Areas  of 

Cypress  Parkway  to  the  south,  and  Marigold  Avenue  to 
the  west. 

Osceola  County. 

Multiple  Ponding  Areas . 

Area  bound  by  Florida’s  Turnpike  to  the  north  and  east 

+65 

City  of  Kissimmee. 

and  State  Route  523  to  the  south  and  west. 

Multiple  Ponding  Areas . 

Area  approximately  0.8  mile  northwest  of  the  intersection 

+69 

Unincorporated  Areas  of 

of  Brandon  Lane  and  County  Route  523,  bound  by  Wil¬ 
liams  Road  to  the  north,  U.S.  Route  441  to  the  east, 
and  Florida’s  Turnpike  to  the  south  and  west. 

Osceola  County. 
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*  Elevation  in  feet  I 

(NGVD) 

+  Elevation  in  feet 

(NAVD) 

Flooding  source{s) 

Location  of  referenced  elevation 

#  Depth  in  teet 
above  ground 

Communities  affected 

A  Elevation  in  me- 

ters 

(MSL) 

modified 

Multiple  Ponding  Areas . 

Area  bound  by  County  Route  523  to  the  north,  U.S.  Route 

-r69 

Unincorporated  Areas  of 

441  to  the  east,  Hayman  Ranch  Road  to  the  south,  and 
Florida’s  Turnpike  to  the  west. 

Osceola  County. 

Multiple  Ponding  Areas  . 

Area  approximately  2.4  miles  north  of  the  intersection  of 

-r67 

Unincorporated  Areas  of 

3rd  Street  and  4th  Avenue,  bound  by  Williams  Road  to 
the  north,  U.S.  Route  441  to  the  east,  and  Florida’s 
Turnpike  to  the  south  and  west. 

Osceola  County. 

Otter  Pond  . 

Entire  shoreline  . 

-1-69 

Unincorporated  Areas  of 

Osceola  County. 

Ponding  Area  . 

Area  bound  by  West  Orange  Street  to  the  north.  North 

-h66 

Unincorporated  Areas  of 

Main  Street  to  the  east,  Sumner  Street  to  the  south, 
and  U.S.  Routes  17/92  to  the  west. 

Osceola  County. 

Ponding  Area  . 

Area  bound  by  Pleasant  Hill  Road  to  the  north,  Florida’s 

-1-64 

Unincorporated  Areas  of 

Turnpike  to  the  east,  and  Scrub  Jay  Trail  to  the  south 
and  west. 

Osceola  County. 

Ponding  Area  . 

Area  approximately  0.9  mile  east  of  the  intersection  of 

-r63 

Unincorporated  Areas  of 

Martigues  Drive  and  Amiens  Road,  bound  by  West 
Southport  Road  to  the  north,  Florida’s  Turnpike  to  the 
east,  and  Scrub  Jay  Trail  to  the  south  and  west. 

Osceola  County. 

Ponding  Area  . 

Area  bound  by  Amiens  Road  to  the  north  and  east. 

-1-62 

Unincorporated  Areas  of 

Chestnut  Street  to  the  south,  and  Bordeaux  Road  to  the 
west. 

Osceola  County. 

Ponding  Area  . 

Area  approximately  0.6  mile  east  of  the  intersection  of 

+62 

Unincorporated  Areas  of 

Saint  Michel  Way  and  Amiens  Road,  bound  by  West 
Southport  Road  to  the  north,  Florida’s  Turnpike  to  the 
east,  and  Scrub  Jay  Trail  to  the  south  and  west. 

Osceola  County. 

Ponding  Area  . 

Area  bound  by  Old  Pleasant  Hill  Road  to  the  north.  Scrub 

-r60 

Unincorporated  Areas  of 

Jay  Trail  to  the  east,  and  the  Polk  County  boundary  to 
the  south  and  west. 

Osceola  County. 

Ponding  Area  . 

Area  bound  by  Chestnut  Street  to  the  north.  Scrub  Jay 

-r63 

Unincorporated  Areas  of 

Trail  to  the  east,  and  the  Polk  County  boundary  to  the 
south  and  west. 

Osceola  County. 

Ponding  Area  . 

Area  approximately  2.2  miles  north  of  the  intersection  of 

-1-66 

Unincorporated  Areas  of 

Coulter  Drive  and  County  Route  523,  bound  by  Wil¬ 
liams  Road  to  the  north,  U.S.  Route  441  to  the  east, 
and  Florida’s  Turnpike  to  the  south  and  west. 

Osceola  County. 

Unnamed  Connecting  Channel 

Just  upstream  of  Eagle  Pond . 

-f65 

Unincorporated  Areas  of 

downstream  of  Clay  Hole 

Pond. 

Just  downstream  of  Clay  Hole  Pond  . 

-t-66 

Osceola  County. 

Unnamed  Connecting  Channel 

Approximately  0.6  mile  downstream  of  Eagle  Pond  . 

+65 

Unincorporated  Areas  of 

downstream  of  Eagle  Pond. 

Just  downstream  of  Eagle  Pond  . 

+65 

Osceola  County. 

Unnamed  Connecting  Channel 

Just  upstream  of  Lake  Marian  . 

+59 

Unincorporated  Areas  of 

upstream  of  Lake  Marian. 

Approximately  0.4  mile  upstream  of  Lake  Marian  . 

+65 

Osceola  County. 

Unnamed  Connecting  Channel 

Just  upstream  of  Lake  Marian  . 

+59 

Unincorporated  Areas  of 

upstream  of  Lake  Marian. 

Approximately  1 .0  mile  upstream  of  Lake  Marian  . 

+69 

Osceola  County. 

Unnamed  Flooding  Area  up- 

Just  upstream  of  Lake  Marian  . 

+59 

Unincorporated  Areas  of 

stream  of  Lake  Marian. 

Approximately  0.5  mile  upstream  of  Lake  Marian  . 

+65 

Osceola  County. 

WPA  Canal  Tributary  1  . 

Approximately  1,612  feet  upstream  of  the  WPA  Canal 
confluence. 

+71 

City  of  St.  Cloud,  Unincor¬ 
porated  Areas  of  Osceola 

County. 

Approximately  1.6  miles  upstream  of  Snail  Kite  Avenue  .... 

+75 

WPA  Canal  Tributary  1-1  . 

At  the  WPA  Canal  Tributary  1  confluence  . 

+75 

City  of  St.  Cloud,  Unincor- 

porated  Areas  of  Osceola 

County. 

Approximately  0.7  mile  upstream  of  the  WPA  Canal  Tribu- 

+75 

tary  1  confluence. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 
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*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

Flooding  source(s) 

Location  of  referenced  elevation 

#  Depth  in  feet 
above  ground 

A  Elevation  in  me¬ 
ters 
(MSL) 
modified 

Communities  affected 

ADDRESSES 

City  of  Kissimmee 

Maps  are  available  for  inspection  at  City  Hall,  Engineering  Department,  Suite  301,  101  North  Church  Street,  Kissimmee,  FL  34741. 

City  of  St.  Cloud 

Maps  are  available  tor  inspection  at  City  Hall,  Public  Works  Department,  Building  A,  2nd  Floor,  1300  9th  Street,  St.  Cloud,  FL  34769. 

Unincorporated  Areas  of  Osceola  County 

Maps  are  available  tor  inspection  at  the  Osceola  County  Stormwater  Section,  1  Courthouse  Square,  Suite  1400,  Kissimmee,  FL  34741. 


Oswego  County,  New  York  (All  Jurisdictions) 
Docket  Nos.:  FEMA-B-1210  and  1232 


Bell  Creek  (backwater  area)  . 

From  the  Town  of  Schroeppel  corporate  limits  to  approxi¬ 
mately  1,380  feet  upstream  of  the  Town  of  Schroeppel 
corporate  limits. 

-r379 

Town  of  Volney. 

Black  Creek  (backwater  area)  .. 

From  the  Town  of  Mexico  corporate  limits  to  approxi¬ 
mately  200  feet  upstream  of  the  Town  of  Mexico  cor¬ 
porate  limits. 

+442 

Town  of  Palermo. 

Lake  Ontario  . 

Entire  shoreline  within  Selkirk  Shores  State  Park  bound¬ 
ary. 

+249 

Town  of  Richland. 

Lycoming  Creek  (backwater 
area). 

From  the  Town  of  Scriba  corporate  limits  to  approximately 
0.5  mile  upstream  of  the  Town  of  Scriba  corporate  lim¬ 
its. 

Entire  shoreline  within  community  . 

+277 

Town  of  New  Haven. 

Panther  Lake  . 

+600 

Town  of  Amboy. 

Salmon  River  . 

Approximately  0.63  mile  upstream  of  County  Route  2A 
(Lehigh  Road). 

Approximately  0.96  mile  upstream  of  County  Route  2A 
(Lehigh  Road). 

+436 

+440 

Town  of  Albion. 

Scriba  Creek  . 

Approximately  0.90  mile  upstream  of  County  Route  23 
(Potter  Road). 

Approximately  1.30  miles  upstream  of  County  Route  23 
(Potter  Road). 

+546 

+547 

Town  of  Amboy. 

South  Branch  Grindstone  Creek 
(backwater  effects  from  Lake 
Ontario). 

Areas  within  Selkirk  Shores  State  Park  boundary . 

+249 

Town  of  Richland. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

Town  of  Albion 

Maps  are  available  tor  inspection  at  the  Albion  Town  Municipal  Building,  15  Bridge  Street,  Altmar,  NY  13302. 

Town  of  Amboy 

Maps  are  available  for  inspection  at  the  Amboy  Town  Hall,  822  State  Route  69,  Williamstown,  NY  13493. 

Town  of  New  Haven 

Maps  are  available  tor  inspection  at  the  Town  Hall,  4279  State  Route  104,  New  Haven,  NY  13121. 

Town  of  Palermo 

Maps  are  available  for  inspection  at  the  Palermo  Town  Municipal  Offices,  53  County  Route  35,  Fulton,  NY  13069. 

Town  of  Richland 

Maps  are  available  tor  inspection  at  the  Town  of  Richland  Courthouse  Building,  1  Bridge  Street,  Pulaski,  NY  13142. 

Town  of  Volney 

Maps  are  available  for  inspection  at  the  Volney  Town  Offices,  1445  County  Road  6,  Fulton,  NY  13069. 


Washoe  County,  Nevada,  and  Incorporated  Areas 
Docket  No.:  FEMA-B-1227 


211  Creek  . 

Approximately  400  feet  downstream  of  U.S.  Route  395  .... 

+5039 

City  of  Reno,  Unincorporated 

Areas  of  Washoe  County. 

Approximately  0.42  mile  upstream  of  Union  Pacific  Rail- 

+5513 

road. 

6015  Creek  . 

At  the  upstream  side  of  the  West  Copperfield  Creek  con- 

+5166 

City  of  Reno. 

fluence. 

Approximately  1,500  feet  upstream  of  the  West 

+5252 

Copperfield  Creek  confluence. 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

-r  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  me¬ 
ters 
(MSL) 
modified 

Communities  affected 

6634  Creek  . 

Approximately  1.11  miles  downstream  of  Union  Pacific 

+5068 

City  of  Reno. 

Railroad. 

Approximately  0.47  mile  upstream  of  Union  Pacific  Rail- 

+5473 

road. 

Copperfield  Creek  . 

Approximately  1,600  feet  downstream  of  the  West 

+5040 

City  of  Reno,  Unincorporated 

Copperfield  Creek  confluence. 

Areas  of  Washoe  County. 

Approximately  0.92  mile  upstream  of  U.S.  Route  395 

+5295 

(southbound  on-ramp). 

Evans  Creek  . 

Approximately  1 ,700  feet  upstream  of  Lakeside  Drive . 

+4682 

City  of  Reno,  Unincorporated 

Areas  of  Washoe  County. 

Approximately  0.52  mile  upstream  of  Evans  Creek  Drive  .. 

+5070 

Fat  Creek  . 

Approximately  460  feet  downstream  of  U.S.  Route  395  .... 

+5040 

City  of  Reno,  Unincorporated 

Areas  of  Washoe  County. 

Approximately  0.62  mile  upstream  of  Frontage  Road  . 

+5086 

Flat  Creek  . 

Approximately  975  feet  downstream  of  the  Flat  Creek 

+5043 

City  of  Reno,  Unincorporated 

Split  confluence. 

Areas  of  Washoe  County. 

Approximately  0.58  mile  upstream  of  the  Flat  Creek  Split 

+5177 

confluence. 

Flat  Creek  Split  . 

Approximately  50  feet  upstream  of  Frontage  Road . 

+5043 

City  of  Reno,  Unincorporated 

Areas  of  Washoe  County. 

Approximately  130  feet  downstream  of  the  Flat  Creek 

+5052 

confluence. 

North  Evans  Creek  . 

Approximately  160  feet  downstream  of  the  Evans  Creek 

+4900 

Unincorporated  Areas  of 

confluence. 

Washoe  County. 

Approximately  0.74  mile  upstream  of  the  Evans  Creek 

+5094 

confluence. 

Short  Creek . 

Approximately  1 ,500  feet  downstream  of  U.S.  Route  395 

+5039 

City  of  Reno,  Unincorporated 

Areas  of  Washoe  County. 

Approximately  0.61  mile  upstream  of  Frontage  Road  . 

+5153 

West  Copperfield  Creek  . 

Approximately  1,000  feet  downstream  of  Frontage  Road  .. 

+5060 

City  of  Reno,  Unincorporated 

Areas  of  Washoe  County. 

Approximately  1 .01  miles  upstream  of  Frontage  Road  . 

+5259 

‘National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

City  of  Reno 

Maps  are  available  for  inspection  at  the  City  Hall  Annex,  450  Sinclair  Street,  Reno,  NV  89501 . 

Unincorporated  Areas  of  Washoe  County 

Maps  are  available  for  inspection  at  the  Washoe  County  Administration  Building,  1001  East  9th  Street,  Reno,  NV  89512. 


Edgecombe  County,  North  Carolina,  and  Incorporated  Areas 
Docket  No.:  FEMA-B-1202  and  B-1213 


Cokey  Swamp . 

Approximately  0.9  mile  downstream  of  North  Carolina 

+77 

Town  of  Sharpsburg,  Unin- 

Highway  43. 

corporated  Areas  of 
Edgecombe  County. 

Approximately  70  feet  downstream  of  the  railroad  . 

+  118 

Cokey  Swamp  Tributary  . 

At  the  Cokey  Swamp  confluence  . 

+88 

Unincorporated  Areas  of 

Edgecombe  County. 

Approximately  450  feet  upstream  of  Floods  Store  Road 

+  106 

(State  Route  1146). 

Cowlick  Creek  . 

At  the  Tar  River  confluence  . 

+78 

City  of  Rocky  Mount. 

At  the  Parkers  Canal  confluence  . 

+79 

Fishing  Creek  . 

Approximately  0.3  mile  downstream  of  U.S.  Highway  301 

+94 

Unincorporated  Areas  of 

Edgecombe  County. 

Approximately  1 ,000  feet  downstream  of  the  railroad  . 

+95 

Indian  Branch . 

Approximately  175  feet  downstream  of  Gay  Road  (State 

+70 

Unincorporated  Areas  of 

Route  1268). 

Edgecombe  County. 

Little  Cokey  Swamp  . 

At  the  Cokey  Swamp  confluence . 

+80 

Unincorporated  Areas  of 

Edgecombe  County. 

Approximately  250  feet  downstream  of  Greenpasture 

+93 

Road  (State  Route  1141). 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  me¬ 
ters 
(MSL) 
modified 

Communities  affected 

Swift  Creek  . 

Approximately  0.6  mile  downstream  of  Seven  Bridges 

-r78 

Unincorporated  Areas  of 

Road  (State  Route  1404). 

Edgecombe  County. 

Approximately  400  feet  downstream  of  the  railroad  . 

-r90 

Tar  River  . 

Approximately  0.5  mile  downstream  of  the  Cowlick  Creek 

+78 

City  of  Rocky  Mount,  Unin- 

confluence. 

corporated  Areas  of 

Edgecombe  County. 

Approximately  1,100  feet  downstream  of  Atlantic  Avenue 

+81 

White  Oak  Swamp  . 

Approximately  0.6  mile  upstream  of  Speight’s  Chapel 

+  103 

Town  of  Whitakers,  Unincor- 

Road. 

porated  Areas  of 

Edgecombe  County. 

Approximately  630  feet  upstream  of  South  Cutchin  Street 

+  124 

(State  Route  1410). 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

City  of  Rocky  Mount 

Maps  are  available  for  inspection  at  the  Planning  Department,  331  South  Franklin  Street,  Rocky  Mount,  NC  27802. 

Town  of  Sharpsburg 

Maps  are  available  for  inspection  at  the  Town  Hall,  110  Railroad  Street,  Sharpsburg,  NC  27878. 

Town  of  Whitakers 

Maps  are  available  for  inspection  at  the  Town  Hall,  302  Northwest  Railroad  Street,  Whitakers,  NC  27891. 

Unincorporated  Areas  of  Edgecombe  County 

Maps  are  available  for  inspection  at  the  Edgecombe  County  Planning  Department,  201  Saint  Andrews  Street,  Tarboro,  NC  27886. 


Nash  County,  North  Carolina,  and  Incorporated  Areas 
Docket  No.:  FEMA-B-1153 


Cokey  Swamp . 

Approximately  90  feet  downstream  of  Old  Wilson  Road 

+  107 

City  of  Rocky  Mount. 

(Secondary  Road  1002). 

Approximately  1.1  mile  upstream  of  Old  Wilson  Road 

+  118 

(Secondary  Road  1002). 

Cowlick  Creek  . 

Just  upstream  of  U.S.  Highway  64  . 

+79 

City  of  Rocky  Mount. 

Just  downstream  of  Cortland  Avenue . 

+92 

Fishing  Creek . 

Just  upstream  of  the  railroad  . 

+97 

Unincorporated  Areas  of 

Nash  County. 

Approximately  50  feet  downstream  of  Ward  Road  (Sec- 

+  132 

ondary  Road  1502). 

Grape  Branch  . 

Approximately  200  feet  upstream  of  Beechwood  Drive  . 

<107 

City  of  Rocky  Mount,  Unin- 

corporated  Areas  of  Nash 
County. 

Approximately  1,100  feet  upstream  of  Beechwood  Drive  .. 

+  107 

Indian  Branch . 

Approximately  175  feet  downstream  of  Gay  Road  (Sec- 

+70 

City  of  Rocky  Mount. 

ondary  Road  1268). 

Approximately  190  feet  upstream  of  Hunting  Lodge  Drive 

+91 

Little  Cokey  Swamp  . 

Approximately  250  feet  downstream  of  Greenpasfure 

+93 

City  of  Rocky  Mount. 

Road  (Secondary  Road  1141). 

Approximately  50  feet  downstream  of  Kingston  Avenue  .... 

+  130 

Little  Cokey  Swamp  Tributary  .. 

At  the  confluence  with  Little  Cokey  Swamp  . 

+  105 

City  of  Rocky  Mount. 

Approximately  200  feet  upstream  of  South  Church  Street 

+  126 

Maple  Creek  . 

Approximately  0.3  mile  upstream  of  Bethlehem  Road 

+  111 

City  of  Rocky  Mount,  Unin- 

(Secondary  Road  1142). 

corporated  Areas  of  Nash 
County. 

Approximately  280  feet  upstream  of  South  Old  Carriage 

+  166 

Road. 

Parkers  Canal  . 

At  the  confluence  with  Cowlick  Creek  . 

+79 

City  of  Rocky  Mount. 

Approximately  60  feet  downstream  of  Atlantic  Avenue  . 

+98 

Pig  Basket  Creek . 

Approximately  900  feet  upstream  of  Red  Oak  Road  (Sec- 

+  127 

Town  of  Red  Oak,  Unincor- 

ondary  Road  1003). 

porated  Areas  of  Nash 
County. 

Approximately  0.4  mile  upstream  of  Taylors  Store  Road 

+  155 

(Secondary  Road  1004). 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  me¬ 
ters 
(MSL) 
modified 

Communities  affected 

Polecat  Branch  . 

At  the  confluence  with  Maple  Creek  . 

+  112 

Unincorporated  Areas  of 

Nash  County. 

Approximately  0.8  mile  upstream  of  the  confluence  with 

+  120 

Polecat  Branch  Tributary. 

Sapony  Creek  . 

Approximately  200  feet  upstream  of  Sandy  Cross  Road 

+132 

Unincorporated  Areas  of 

(Secondary  Road  1717). 

Nash  County. 

Approximately  1 ,550  feet  upstream  of  NC  Highway  58  . 

+  145 

Stony  Creek  . 

Approximately  0.5  mile  downstream  of  Red  Oak  Road 

+  130 

City  of  Rocky  Mount,  Town 

(Secondary  Road  1003). 

of  Nashville. 

Just  upstream  of  U.S.  Route  64  . 

+  152 

Swift  Creek  . 

Approximately  1.8  miles  downstream  of  the  Edgecombe 

+88 

City  of  Rocky  Mount,  Unin- 

County  boundary. 

corporated  Areas  of  Nash 

County. 

At  Red  Oak  Road  (Secondary  Road  1003)  . 

+  131 

Tar  River  . 

Approximately  150  feet  downstream  of  South  Old  Car- 

+  133 

City  of  Rocky  Mount,  Unin- 

riage  Road. 

corporated  Areas  of  Nash 

County. 

Approximately  0.64  mile  downstream  of  U.S.  Highway  64 

+  162 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

City  of  Rocky  Mount 

Maps  are  available  for  inspection  at  the  Planning  Department,  331  South  Franklin  Street.  Rocky  Mount,  NC  27802. 

Town  of  Nashville 

Maps  are  available  for  inspection  at  the  Town  Hall,  499  South  Barnes  Street,  Nashville,  NC  27856. 

Town  of  Red  Oak 

Maps  are  available  for  inspection  at  the  Town  Hall,  8406  Main  Street,  Red  Oak,  NC  27868. 

Unincorporated  Areas  of  Nash  County 

Maps  are  available  for  inspection  at  the  Nash  County  Planning  Department,  120  West  Washington  Street,  Suite  2110,  Nashville,  NC  27856. 


((’.atalog  of  I'lidoral  Donuistic  Assislanco  No. 
‘17.022,  "Flood  Insuranco.") 

James  A.  Walke. 

Acting  D(-putv  Associate  Adniinistrator  for 
Mitigation.  Department  of  Homeland 
Security.  Federal  Finergencv Management 
Agency. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  ID  FEMA-201 3-0002] 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  lunergency 
Management  Agency,  IJUS. 
action:  Final  rule. 

SUMMARY:  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  modified 


BFEs  are  made  final  for  the 
communities  listed  below.  The  Bl*’Es 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  rerpiired  inther  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  jiarticipation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  Effective  Dotes:  The  date  of 
issuance  of  the  Flood  Insurance  Rate 
Map  (FIRM)  showing  BFEs  and 
modified  BFEs  for  each  community. 

This  date  mav  he  obtained  by  contacting 
the  office  where  the  maps  are  available 
for  inspection  as  indicaterl  in  the  table 
below. 

ADDRESSES:  I’he  final  BFEs  for  (!ach 
community  are  available  for  insjiection 
at  the  office  of  the  (ihief  Executive 
Officer  of  each  community.  'I’he 
respective  addres.ses  are  listed  in  the 
tahh;  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  (ihief.  Engineering 


Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  (] 
Street  S\V.,  Washington,  DO  20472. 

(202)  040—4004,  or  (email) 
hiis.ro(lri<>iiey.3@feiu(i. (ihs.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Imderal  Emergency  Management  Agency 
(FEMA)  makes  the  final  determinations 
listed  below  for  the  modified  BFEs  for 
each  comimmitv  listed.  These  modified 
elevations  have  been  jjuhlished  in 
newspa])ers  of  local  circulation  and 
ninetv  (00)  davs  have  elapsed  since  that 
publication.  'Fhe  Depntv  F’ederal 
Insurance  and  Mitigation  Administrator 
has  resolved  any  appeals  resulting  from 
this  notification. 

This  final  rule  is  i.ssned  in  accordance 
with  section  Til)  of  the  Flood  Di.saster 
Protection  Act  of  1073,  42  D.S.C.  4104, 
and  44  (iFR  part  07.  FEMA  has 
developed  criteria  for  flood])lain 
management  in  floodprone  areas  in 
accordance  with  44  CiFR  i)art  00. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
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prool  Flood  Insurance  .Study  and  FIRM 
availal)le  at  the  address  cited  l)(!lo\v  for 
each  connnunity.  Tlie  llFFs  and 
modified  OFFs  are  made  final  in  the 
communities  listed  ladow.  Flevations  at 
selected  locations  in  each  community 
are  .shown. 

Ndtional  luivironniantdl  Policy  Act. 
This  final  rule  is  cat(!gorically  excluded 
from  the  reciuinanents  of  44  CFR  part 
10,  Fnvironmental  (Consideration.  An 
environmental  impact  asse.ssment  has 
not  heen  pre|)ared. 

Regulatory  Flexibility  Act.  As  flood 
elevation  determinations  are  not  within 
the  sc.oj)e  of  tin?  Rcignlatory  Flexibility 
Act,  IJ.S.d.  (iOl— ()12.  a  regulatory 
flexibility  analysis  is  not  recpiired. 


Regulatory  Classification.  I'his  final 
rnl(!  is  not  a  significant  regulatory  action 
under  the  criteria  of  s(;ction  3(0  of 
Executive;  Order  128(j()  of  .Sej)t(;mher  30, 
1t)03,  Regnlatorv  Planning  and  Review. 
.'18  FR  .'ll  73.'‘i. 

I'ixecative  Order  13132,  Federcdisin. 
This  final  rule  involves  no  polici(;s  that 
have  federalism  implications  under 
Executive  Order  13132. 

Executive  Order  12f)fili,  Civil  Justice 
Reform.  'I'liis  final  rule  meets  the 
applicahh;  standards  of  l!;x(;cutive  Ord(;r 
12088. 

List  of  Subjects  in  44  OFR  Part  87 

Admini.strative  ])ractice  and 
procedure;,  Fle)e)el  insurane:e,  Repe)rting 
anel  ree:e)relke;e;ping  re;{|uire;ment.s. 


Ace;e)rdingly.  44  OFR  |)art  07  is 
iime;nele;el  as  fe)lle)ws: 

PART  67— [AMENDED] 

■  1 .  The;  autheerity  eatatieni  feer  |)art  07 
e:e)ntinue;s  te;  re;ael  as  feelleews: 

Aiillieerity:  42  U..S,(C.  4001  e;/  srq.: 
Ke;()i'g:mi/.iiti()M  Plan  No.  3  of  1078,  3  (Cl'K, 
107H  (:e)m|)..  )).  320;  E.O.  12127,  44  I'  K  10307. 
3  (3’'K,  1070  (’.e)inp..  j).  370. 

§67.11  [Ameneled] 

■  2.  The;  tahle;.s  ])uhli.sheel  unele;rthe; 
autheaity  e)f  §07.11  are;  ameneleel  as 
fblle)ws: 


*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 

Flooding  source(s) 

Location  of  referenced  elevation 

(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  meters 
(MSL) 

Communities  affected 

Duval  County,  Florida,  and  Incorporated  Areas 
Docket  No.:  FEMA-B-1126 


Big  Davis  Creek  . 

Just  upstream  of  1-95  . 

+6 

City  of  Jacksonville. 

Approximately  1 .25  mile  upstream  of  Philips 

+  17 

Highway. 

Big  Fishweir  Creek  . 

Just  upstream  of  Roosevelt  Boulevard  . 

+6 

City  of  Jacksonville. 

Just  downstream  of  Lakeshore  Boulevard . 

+21 

Big  Fishweir  Creek  Tributary  1  .... 

Just  upstream  of  the  railroad  . 

+  10 

City  of  Jacksonville. 

Just  downstream  of  Cassat  Avenue  . 

+  19 

Bigelow  Branch  . 

Just  upstream  of  Talleyrand  Avenue  . 

+5 

City  of  Jacksonville. 

Approximately  1,500  feet  upstream  of  Buckman 

+  15 

Street. 

Blockhouse  Creek  . 

Approximately  6,700  feet  upstream  of  the  con- 

+5 

City  of  Jacksonville. 

fluence  with  the  Trout  River. 

Just  downstream  of  Armsdale  Road  . 

+  17 

Bonett  Branch  . 

At  the  confluence  with  Pottsburg  Creek  . 

+  10 

City  of  Jacksonville. 

Just  downstream  of  I-95  . 

+  19 

Box  Branch  . 

At  the  confluence  with  Pablo  Creek . 

+7 

City  of  Jacksonville. 

At  the  confluence  with  Box  Branch  Tributary  1  .... 

+  14 

Box  Branch  Tributary  1  . 

At  the  confluence  with  Box  Branch  . 

+  14 

City  of  Jacksonville. 

Approximately  3,350  feet  upstream  of  the  con- 

+  17 

fluence  with  Box  Branch. 

Butcher  Pen  Creek . 

Just  upstream  of  Wesconnet  Road . 

+5 

City  of  Jacksonville. 

Approximately  600  feet  upstream  of  Randia  Road 

+  17 

Caldwell  Branch  . 

Approximately  1,300  feet  upstream  of  the  con- 

+68 

City  of  Jacksonville. 

fluence  with  Yellow  Water  Creek. 

Approximately  4,100  feet  upstream  of  the  con- 

+79 

fluence  with  Caldwell  Branch  Tributary  2. 

Caldwell  Branch  Tributary  1  . 

At  the  confluence  with  Caldwell  Branch  . 

+74 

City  of  Jacksonville. 

Approximately  6,700  feet  upstream  of  the  con- 

+81 

fluence  with  Caldwell  Branch. 

Caldwell  Branch  Tributary  2  . 

At  the  confluence  with  Caldwell  Branch  . 

+77 

City  of  Jacksonville. 

Approximately  4,000  feet  upstream  of  the  con- 

+81 

fluence  with  Caldwell  Branch. 

Caney  Branch  . 

Approximately  4,000  feet  upstream  of  the  con- 

+7 

City  of  Jacksonville. 

fluence  with  Rushing  Branch. 

Approximately  2.5  miles  upstream  of  the  con- 

+22 

fluence  with  Rushing  Branch. 

Cedar  Creek  . 

Just  upstream  of  1-95  . 

+6 

City  of  Jacksonville. 

Just  upstream  of  Lem  Turner  Road  . 

+23 

Cedar  Creek  Tributary  2  . 

At  the  confluence  with  Cedar  Creek  . 

+  13 

City  of  Jacksonville. 

Just  upstream  of  Terrell  Road  . 

+  16 

Cedar  Creek  Tributary  6  . 

At  the  confluence  with  Cedar  Creek  . 

+8 

City  of  Jacksonville. 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  meters 
(MSL) 

Communities  affected 

Just  downstream  of  Biscayne  Boulevard  . 

-r15 

Cedar  Creek  Tributary  7  . 

At  the  confluence  with  Cedar  Creek  . 

-1-18 

City  of  Jacksonville. 

Just  downstream  of  Lem  Turner  Road  . 

-r19 

Cedar  Creek  Tributary  8  . 

At  the  confluence  with  Cedar  Creek  . 

-r18 

City  of  Jacksonville. 

Just  downstream  of  Lem  Turner  Road  . 

-r18 

Cedar  River  . 

Approximately  1,500  feet  upstream  of  the  con- 

-r6 

City  of  Jacksonville. 

fluence  with  Cedar  River  Tributary  1. 

Approximately  3,000  feet  upstream  of  the  con- 

+42 

fluence  with  Cedar  River  Tributary  16. 

Cedar  River  Tributary  1  . 

At  the  confluence  with  the  Cedar  River  . 

+5 

City  of  Jacksonville. 

Approximately  50  feet  upstream  of  Lakeshore 

+6 

Boulevard. 

Cedar  River  Tributary  12  . 

At  the  confluence  with  the  Cedar  River  . 

+8 

City  of  Jacksonville. 

Approximately  150  feet  upstream  of  Lane  Avenue 

+  ^^ 

Cedar  River  Tributary  1 3  . 

At  the  confluence  with  the  Cedar  River  . 

+8 

City  of  Jacksonville. 

Approximately  100  feet  upstream  of  Normandy 

+29 

Boulevard. 

Cedar  River  Tributary  14  . 

At  the  confluence  with  the  Cedar  River  . 

-r14 

City  of  Jacksonville. 

Approximately  900  feet  upstream  of  the  con- 

+  U 

fluence  with  Cedar  River  Tributary  18. 

Cedar  River  Tributary  15  . 

At  the  confluence  with  Cedar  River  Tributary  14  .. 

+  U 

City  of  Jacksonville. 

Approximately  1,300  feet  upstream  of  the  con- 

+  ^8 

fluence  with  Cedar  River  Tributary  14. 

Cedar  River  Tributary  16  . 

At  the  confluence  with  the  Cedar  River  . 

+2^ 

City  of  Jacksonville. 

Approximately  2,200  feet  upstream  of  the  con- 

+22 

fluence  with  the  Cedar  River. 

Cedar  River  Tributary  17  . 

At  the  confluence  with  the  Cedar  River  . 

+20 

City  of  Jacksonville. 

Approximately  350  feet  upstream  of  Beaver 

+25 

Street. 

Cedar  River  Tributary  19  . 

Approximately  700  feet  upstream  of  the  con- 

+  12 

City  of  Jacksonville. 

fluence  with  the  Cedar  River. 

Approximately  250  feet  upstream  of  Grace  Ter- 

+  12 

race. 

Cedar  Swamp  Creek . 

At  the  confluence  with  Pablo  Creek . 

+9 

City  of  Jacksonville. 

Approximately  3,400  feet  upstream  of  Huffman 

+37 

Boulevard. 

Cedar  Swamp  Creek  Tributary  1 

At  the  confluence  with  Cedar  Swamp  Creek  . 

+29 

City  of  Jacksonville. 

Just  downstream  of  Beach  Boulevard  . 

+33 

Cedar  Swamp  Creek  Tributary  2 

At  the  confluence  with  Cedar  Swamp  Creek  . 

+28 

City  of  Jacksonville. 

At  the  confluence  with  Pablo  Creek  Tributary  3  ... 

+34 

Christopher  Creek  . 

At  the  confluence  with  Christopher  Creek  Tribu- 

+5 

City  of  Jacksonville. 

tary  1. 

Approximately  50  feet  upstream  of  Old  Saint  Au- 

+20 

gustine  Road. 

Christopher  Creek  Tributary  1  . 

At  the  confluence  with  Christopher  Creek  . 

+5 

City  of  Jacksonville. 

Approximately  50  feet  upstream  of  Dupont  Ave- 

+  11 

Cormorant  Branch  . 

Approximately  1,800  feet  upstream  of  Julington 

+4 

City  of  Jacksonville. 

Creek  Road. 

Just  upstream  of  Ricky  Drive  . 

+  17 

Craig  Creek  . 

Just  upstream  of  Hendricks  Avenue  . 

+5 

City  of  Jacksonville. 

Just  downstream  of  1-95  . 

+21 

Deep  Bottom  Creek  . 

Just  upstream  of  Scott  Mill  Road  . 

+5 

City  of  Jacksonville. 

Just  downstream  of  Hampton  Road  . 

+  19 

Deep  Bottom  Creek  Tributary  1  ... 

At  the  confluence  with  Deep  Bottom  Creek . 

+  18 

City  of  Jacksonville. 

Just  downstream  of  Hartley  Road . 

+  19 

Deer  Creek  . 

Approximately  900  feet  upstream  of  the  Saint 

+4 

City  of  Jacksonville. 

Johns  River. 

Approximately  4,400  feet  upstream  of  the  Saint 

+9 

Johns  River. 

Dunn  Creek  . 

Approximately  3,600  feet  upstream  of  the  con- 

+6 

City  of  Jacksonville. 

fluence  with  Rushing  Branch. 

Just  upstream  of  Bernard  Road  . 

+22 

Dunn  Creek  Tributary  1  . 

At  the  confluence  with  Dunn  Creek  . 

+8 

City  of  Jacksonville. 

Just  downstream  of  Shamrock  Avenue  . 

+  19 

Dunn  Creek  Tributary  2  . 

At  the  confluence  with  Dunn  Creek  . 

+  14 

City  of  Jacksonville. 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  meters 
(MSL) 

Communities  affected 

Approximately  3,500  feet  upstream  of  Webb 

+22 

Road. 

Durbin  Creek  . 

At  the  confluence  with  Julington  Creek  . 

+4 

City  of  Jacksonville. 

At  the  St.  Johns  County  boundary  . 

+9 

Durbin  Creek  Tributary  1  . 

At  the  confluence  with  Durbin  Creek  . 

+7 

City  of  Jacksonville. 

Just  downstream  of  Philips  Highway  . 

+  19 

East  Branch . 

Just  upstream  of  Bessent  Road . 

+5 

City  of  Jacksonville. 

Approximately  100  feet  upstream  of  the  con- 

+  14 

fluence  with  East  Branch  T ributary  1 . 

East  Branch  T ributary  1  . 

At  the  confluence  with  East  Branch  . 

+  14 

City  of  Jacksonville. 

Approximately  60  feet  upstream  of  Lem  Turner 

+  14 

Road. 

Fishing  Creek  . 

Just  upstream  of  Timiquana  Road  . 

+7 

City  of  Jacksonville. 

Approximately  1,500  feet  upstream  of  Jammes 

+21 

Road. 

Fishing  Creek  Tributary  1  . 

At  the  confluence  with  Fishing  Creek  . 

+8 

City  of  Jacksonville. 

Approximately  300  feet  upstream  of  103rd  Street 

+30 

Ginhouse  Creek  . 

Just  upstream  of  Fort  Caroline  Road . 

+6 

City  of  Jacksonville. 

Approximately  50  feet  downstream  of  Bradley 

+38 

Road. 

Goodbys  Creek  . 

Approximately  2,400  feet  upstream  of  Sanchez 

+5 

City  of  Jacksonville. 

Road. 

Approximately  800  feet  downstream  of  Praver 

+  16 

Drive. 

Goodbys  Creek  T ributary  1  . 

Approximately  1,000  feet  downstream  of  Sun- 

+9 

City  of  Jacksonville. 

beam  Road. 

Approximately  9,300  feet  upstream  of  the  con- 

+23 

fluence  with  Goodbys  Creek. 

Goodbys  Creek  T ributary  2  . 

Just  downstream  of  the  end  of  San  Rae  Road  .... 

+4 

City  of  Jacksonville. 

Approximately  1,750  feel  upstream  of 

+20 

Runnymeade  Road. 

Goodbys  Creek  Tributary  3 . 

At  the  confluence  with  Goodbys  Creek  . 

+9 

City  of  Jacksonville. 

Approximately  100  feet  upstream  of  Philips  High- 

+22 

way. 

Goodbys  Creek  Tributary  4 . 

At  the  confluence  with  Goodbys  Creek  Tributary 
2 

+  17 

City  of  Jacksonville. 

Approximately  3.200  feet  upstream  of  the  con- 

+21 

fluence  with  Goodbys  Creek  Tributary  2. 

Goodbys  Creek  Tributary  5 . 

At  the  confluence  with  Goodbys  Creek  . 

+5 

City  of  Jacksonville. 

Approximately  2,000  feet  upstream  of  the  con- 

+5 

fluence  with  Goodbys  Creek. 

Greenfield  Creek  . 

Approximately  350  feet  downstream  of  Atlantic 

+8 

City  of  Jacksonville. 

Boulevard. 

Approximately  1,500  feet  upstream  of  Hodges 

+  17 

Boulevard. 

Gulley  Branch . 

At  the  confluence  with  the  Trout  River  . 

+5 

City  of  Jacksonville. 

Approximately  1 ,650  feet  upstream  of  Dunn  Ave- 

+  18 

nue. 

Half  Creek  . 

At  the  confluence  with  the  Trout  River  . 

+5 

City  of  Jacksonville. 

Approximately  400  feet  upstream  of  V.C.  John- 

+  17 

son  Road. 

Half  Creek  Tributary  1  . 

At  the  confluence  with  Half  Creek  . 

+  13 

City  of  Jacksonville. 

Approximately  1,000  feet  upstream  of  V.C.  John- 

+21 

son  Road. 

Half  Creek  Tributary  2 . 

At  the  confluence  with  Half  Creek  . 

+  17 

City  of  Jacksonville. 

Approximately  580  feet  upstream  of  the  con- 

+  18 

fluence  with  Half  Creek. 

Hogan  Creek  . 

Just  upstream  of  Bay  Street  . 

+6 

City  of  Jacksonville. 

Approximately  1,050  feet  upstream  of  11th  Street 

+21 

Hogpen  Creek  . 

Just  upstream  of  San  Pablo  Road  . 

+6 

City  of  Jacksonville. 

Approximately  1,050  feet  upstream  of  San  Pablo 

+6 

Road. 

Hogpen  Creek  Tributary  1  . 

At  the  confluence  with  Hogpen  Creek  . 

+6 

City  of  Jacksonville. 

Approximately  1,350  feet  upstream  of  Canyon 

+  13 

Falls  Drive. 
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Flooding  source(s) 

Location  of  referenced  elevation 

'Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  meters 
(MSL) 

Communities  affected 

Hopkins  Creek . 

At  the  confluence  with  Pablo  Creek . 

+5 

City  of  Atlantic  Beach,  City  of 

Neptune  Beach. 

Approximately  1,100  feet  upstream  of  Cutlass 

+7 

Drive. 

Hopkins  Creek  Tributary  1  . 

At  the  confluence  with  Hopkins  Creek  Tributary  2 

+4 

City  of  Jacksonville  Beach,  City 

of  Neptune  Beach. 

Approximately  1,700  feet  upstream  of  the  con- 

+4 

fluence  with  Hopkins  Creek. 

Hopkins  Creek  Tributary  2  . 

At  the  confluence  with  Hopkins  Creek  . 

+4 

City  of  Neptune  Beach. 

Just  downstream  of  Bay  Street  . 

-r8 

Hopkins  Creek  Tributary  3  . 

At  the  confluence  with  Hopkins  Creek  Tributary  2 

+6 

City  of  Jacksonville  Beach,  City 

of  Neptune  Beach. 

Just  upstream  of  15th  Avenue  . 

+9 

Jones  Creek  . 

Approximately  800  feet  upstream  of  Monument 

+  10 

City  of  Jacksonville. 

Road. 

At  the  upstream  confluence  with  Jones  Creek 

+39 

Tributary  1. 

Jones  Creek  Tributary  1  . 

At  the  downstream  confluence  wifh  Jones  Creek 

+23 

City  of  Jacksonville. 

At  the  upstream  confluence  with  Jones  Creek  . 

+39 

Jones  Creek  Tributary  2  . 

At  the  confluence  with  Jones  Creek  . 

+4 

City  of  Jacksonville. 

Approximately  150  feet  upstream  of  State  Route 

+44 

Julington  Creek  . 

Approximately  2,800  feet  upstream  of  Julington 

+4 

City  of  Jacksonville. 

Tributary  8. 

Just  upstream  of  Hood  Road  . 

+23 

Julinqton  Creek  Tributary  1  . 

At  the  confluence  with  Julington  Creek  . 

+  17 

City  of  Jacksonville. 

Just  downstream  of  Deer  Creek  Club  Road  . 

+28 

Julington  Creek  Tributary  4 . 

At  the  confluence  wifh  Julington  Creek  . 

+9 

City  of  Jacksonville. 

Approximately  50  feet  downstream  of  1-295  . 

+22 

Julinqton  Creek  Tributary  5 . 

At  the  confluence  with  Julington  Creek  . 

+7 

City  of  Jacksonville. 

Approximately  500  feet  upstream  of  Greenland 

+  16 

Oaks  Drive. 

Julington  Creek  Tributary  8 . 

At  the  confluence  with  Julington  Creek  . 

+2 

City  of  Jacksonville. 

Approximately  850  feet  upstream  of  Julington 

+  18 

Creek  Road. 

Little  Cedar  Creek  . 

Approximately  2,800  feet  upstream  of  1-95  . 

+6 

City  of  Jacksonville. 

Just  upstream  of  Owens  Road  . 

+25 

Little  Cedar  Creek  Tributary  1  . 

At  the  confluence  with  Little  Cedar  Creek  . 

+9 

Cify  of  Jacksonville. 

Approximately  6,650  feet  upstream  of  1-95  . 

+24 

Little  Cedar  Creek  Tributary  2  . 

At  the  confluence  with  Little  Cedar  Creek  . 

+5 

City  of  Jacksonville. 

Approximately  150  feet  upstream  of  1-95 . 

+6 

Little  Fishweir  Creek  . 

Just  upstream  of  St.  Johns  Avenue  . 

+5 

City  of  Jacksonville. 

Just  downstream  of  Roosevelt  Boulevard  . 

+  17 

Little  Pottsburg  Creek  . 

Just  upstream  of  the  Hart  Expressway  . 

+5 

City  of  Jacksonville. 

Approximately  600  feet  upstream  of  1-95 . 

+  19 

Little  Pottsburg  Creek  Tributary  1 

At  the  confluence  with  Little  Pottsburg  Creek . 

+  10 

City  of  Jacksonville. 

Approximately  600  feet  upstream  of  Hickman 

+21 

Road. 

Little  Pottsburg  Creek  Tributary  2 

At  the  confluence  with  Little  Pottsburg  Creek . 

+  12 

City  of  Jacksonville. 

Approximately  50  feet  downstream  of  Spring 

+20 

Glen  Road. 

Little  Pottsburg  Creek  Tributary  3 

At  the  confluence  with  Little  Pottsburg  Creek . 

+  12 

City  of  Jacksonville. 

Approximately  1,250  feet  upstream  of  fhe  con- 

+  14 

fluence  with  Little  Pottsburg  Creek. 

Little  Sixmile  Creek  . 

At  the  confluence  with  the  Ribault  River . 

+  12 

City  of  Jacksonville. 

Approximately  2,700  feet  upstream  of  5th  Street 

+  17 

Little  Sixmile  Creek  Tributary  1  .... 

At  the  confluence  with  Little  Sixmile  Creek  . 

+  13 

City  of  Jacksonville. 

Just  upstream  of  Shawland  Road  . 

+  15 

Little  Sixmile  Creek  Tributary  2  .... 

At  the  confluence  with  Little  Sixmile  Creek  Tribu- 

+  15 

City  of  Jacksonville. 

tary  1. 

Approximately  750  feet  upstream  of  Dahlia  Road 

+  18 

Little  Sixmile  Creek  Tributary  3  .... 

At  the  confluence  with  Sixmile  Creek  . 

+  13 

City  of  Jacksonville. 

Just  downstream  of  Lucoma  Drive  . 

+  13 

Little  Trout  River . 

At  the  confluence  with  the  Trout  River  . 

+4 

City  of  Jacksonville. 

Approximately  1,000  feet  upstream  of  the  con- 

+  15 

fluence  with  Little  Trout  River  Tributary  4. 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

f  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  meters 
(MSL) 

Communities  affected 

Little  Trout  River  Tributary  4  . 

At  the  confluence  with  the  Little  Trout  River . 

+15 

City  of  Jacksonville. 

Approximately  1,200  feet  upstream  of  the  con- 

+  15 

fluence  with  the  Little  Trout  River. 

Little  Trout  River  Tributary  6  . 

At  the  confluence  with  the  Little  Trout  River . 

+9 

City  of  Jacksonville. 

Approximately  600  feet  downstream  of  Plummer 

+  13 

Road. 

Little  Trout  River  Tributary  10  . 

At  the  confluence  with  the  Little  Trout  River . 

+4 

City  of  Jacksonville. 

Approximately  2,600  feet  upstream  of  the  con- 

+9 

fluence  wifh  the  Little  Trout  River. 

Long  Branch  . 

Just  upstream  of  Buffalo  Avenue  . 

+5 

City  of  Jacksonville. 

Approximately  400  feet  upstream  of  Liberty  Street 

+  12 

Long  Branch  Tributary  1  . 

Approximately  400  feet  upstream  of  Liberty  Street 

+  12 

City  of  Jacksonville. 

Approximately  1,100  feet  upstream  of  Liberty 

+  14 

Street. 

Magnolia  Gardens  Creek  . 

At  the  confluence  with  the  Ribault  River . 

+2 

City  of  Jacksonville. 

Approximately  300  feet  upstream  of  Cleveland 

+  19 

Road. 

McCoy  Creek  . 

At  the  end  of  Oak  Street  . 

+7 

City  of  Jacksonville. 

Just  upstream  of  Commonwealth  Avenue  . 

+20 

McCoy  Creek  North  Branch  . 

At  the  confluence  with  McCoy  Creek  . 

+  17 

City  of  Jacksonville. 

Just  upstream  of  3rd  Streef  . 

+20 

McCoy  Creek  Southwest  Branch 

At  the  confluence  with  McCoy  Creek . 

+  12 

City  of  Jacksonville. 

Just  upstream  of  College  Street  . 

+  17 

McCoy  Creek  Tributary  5  . 

Just  upstream  of  Roselle  Road  at  the  confluence 

+  14 

City  of  Jacksonville. 

with  McCoy  Creek  Southwest  Branch. 

Approximately  50  feet  upstream  of  Gilmore  Street 

+  15 

McGills  Creek  . 

At  the  confluence  with  the  Ortega  River  . 

+58 

City  of  Jacksonville. 

Approximately  1,000  feet  upstream  of  Halsems 

+75 

Road. 

McGirts  Creek  Tributary  11  . 

At  the  confluence  with  McGirts  Creek  . 

+60 

City  of  Jacksonville. 

Approximately  1.3  mile  upstream  of  the  con- 

+74 

fluence  with  McGirts  Creek. 

McGirts  Creek  Tributary  12 . 

At  the  confluence  with  McGirts  Creek  . 

+63 

City  of  Jacksonville. 

Approximately  1 ,200  feet  upstream  of  William  Av- 

+80 

enue. 

McGirts  Creek  Tributary  14 . 

At  the  confluence  with  McGirts  Creek  . 

+59 

City  of  Jacksonville. 

Approximately  1,750  feet  upstream  of  Joes  Road 

+79 

Mill  Dam  Branch  . 

At  the  confluence  with  Pablo  Creek . 

+21 

City  of  Jacksonville. 

Approximately  3,750  feet  upstream  of  Leaby 

+43 

Road, 

Mill  Dam  Branch  Canal  . 

At  the  confluence  with  Mill  Dam  Branch  . 

+27 

City  of  Jacksonville. 

Approximately  100  feet  upstream  of  Gafe  Park- 

+34 

way. 

Mill  Dam  Branch  Tributary  3  . 

At  the  confluence  with  Mill  Dam  Branch  . 

+38 

City  of  Jacksonville. 

Approximately  100  feet  upstream  of  Beach  Bou- 

+38 

levard. 

Mill  Dam  Branch  Tributary  4  . 

At  the  confluence  with  Mill  Dam  Branch  . 

+38 

City  of  Jacksonville. 

Approximately  50  feet  upstream  of  Anniston 

+41 

Road. 

Mill  Dam  Branch  Tributary  5  . 

At  the  confluence  with  Mill  Dam  Branch  at 

+41 

City  of  Jacksonville. 

Lantana  Lakes  Drive. 

Just  upstream  of  Forest  Boulevard  . 

+45 

Miller  Creek  . 

At  the  confluence  with  the  Saint  Johns  River  . 

+6 

City  of  Jacksonville. 

Approximately  400  feet  upstream  of  Camden  Av- 

+  18 

enue. 

Miller  Creek  Tributary  1  . 

At  the  confluence  with  Miller  Creek  . 

+  16 

City  of  Jacksonville. 

Just  downstream  of  Stillman  Street  . 

+  16 

Miramar  Tributary  . 

At  the  confluence  with  the  Saint  Johns  River  . 

+5 

City  of  Jacksonville. 

Approximately  1,200  feet  upstream  of  Orlando 

+  13 

Circle  West. 

Moncrief  Creek  . 

At  the  confluence  with  the  Trout  River  . 

+2 

City  of  Jacksonville. 

Approximately  250  feet  upstream  of  9th  Street  .... 

+21 

Moncrief  Creek  Tributary  4  . 

At  the  confluence  wifh  Moncrief  Creek  . 

+  17 

City  of  Jacksonville. 

Approximately  250  feet  upstream  of  Spring  Grove 

+19 

Avenue. 
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(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  meters 
(MSL) 

Communities  affected 

Mount  Pleasant  Creek  . 

Approximately  3,400  feet  upstream  of  Ashley 

+7 

City  of  Jacksonville. 

Melisse  Boulevard. 

Just  downstream  of  General  Doolittle  Drive  . 

+36 

Mount  Pleasant  Creek  Tributary  3 

At  the  confluence  with  Tiger  Pond  Creek  . 

+6 

City  of  Jacksonville. 

Approximately  2,050  feet  upstream  of  Ashley 

+26 

Melisse  Boulevard. 

Mount  Pleasant  Creek  Tributary  4 

Approximately  1,150  feet  upstream  of  Blue  Eagle 

+23 

City  of  Jacksonville. 

Way. 

At  the  confluence  with  Mount  Pleasant  Creek . 

+26 

Mount  Pleasant  Creek  Tributary  6 

At  the  confluence  with  Mount  Pleasant  Creek . 

+27 

City  of  Jacksonville. 

Just  downstream  of  Running  River  Road  . 

+35 

New  Rose  Creek  . 

At  the  confluence  with  the  Saint  Johns  River  . 

+7 

City  of  Jacksonville. 

Just  upstream  of  Saint  Augustine  Road  . 

+21 

New  Rose  Creek  Tributary  1  . 

At  the  confluence  with  New  Rose  Creek  . 

+6 

City  of  Jacksonville. 

Approximately  100  feet  upstream  of  Grant  Road 

+22 

Newcastle  Creek  . 

At  the  confluence  with  the  Saint  Johns  River  . 

+7 

City  of  Jacksonville. 

Approximately  200  feet  downstream  of  Greenfern 

+27 

Lane. 

Newcastle  Creek  Tributary  1  . 

At  the  confluence  with  Newcastle  Creek  . 

+  14 

City  of  Jacksonville. 

Approximately  700  feet  upstream  of  the  con- 

+  18 

fluence  with  Newcastle  Creek. 

Ninemile  Creek . 

At  the  confluence  with  the  Trout  River  . 

+5 

City  of  Jacksonville. 

Approximately  1,250  feet  upstream  of  Smalley 

+22 

Road. 

Ninemile  Creek  Tributary  1  . 

At  the  confluence  with  Ninemile  Creek  . 

+10 

City  of  Jacksonville. 

Approximately  1,600  feet  upstream  of  Old  Kings 

+  14 

Road. 

Ninemile  Creek  Tributary  2  . 

At  the  confluence  with  Ninemile  Creek  . 

+20 

City  of  Jacksonville. 

Approximately  1,500  feet  upstream  of  the  railroad 

+21 

Ninemile  Creek  Tributary  6  . 

At  the  confluence  with  Ninemile  Creek  . 

+9 

City  of  Jacksonville. 

Approximately  2,100  feet  upstream  of  Old  Kings 

+22 

Road. 

North  Fork  Sixmile  Creek . 

At  the  confluence  wifh  Sixmile  Creek  . 

+20 

City  of  Jacksonville. 

Approximately  3,300  feet  upstream  of  Fish  Road 

+75 

west. 

North  Fork  Sixmile  Creek  Tribu- 

At  the  confluence  with  North  Fork  Sixmile  Creek 

+21 

City  of  Jacksonville. 

tan/  1. 

Approximately  3,600  feet  upstream  of  Bulls  Bay 

+23 

Highway. 

Oldfield  Creek  . 

Approximately  400  feet  upstream  of  the  con- 

+5 

City  of  Jacksonville. 

fluence  with  Oldfield  Tributary  4. 

At  the  confluence  with  Oldfield  Creek  Tributary  7 

+26 

Oldfield  Creek  Tributary  1  . 

Approximately  1,000  feet  downstream  of  Old 

+  11 

City  of  Jacksonville. 

Saint  Augustine  Road. 

Approximately  100  feet  downstream  of  1-295  . 

+22 

Oldfield  Creek  Tributary  2  . 

At  the  confluence  with  Oldfield  Creek . 

+  16 

City  of  Jacksonville. 

Approximately  50  feet  upstream  of  Old  Saint  Au- 

+  19 

gustine  Road. 

Oldfield  Creek  Tributary  3  . 

At  the  confluence  wifh  Oldfield  Creek . 

+23 

City  of  Jacksonville. 

Approximately  2,250  feet  upstream  of  fhe  con- 

+25 

fluence  with  Oldfield  Creek. 

Oldfield  Creek  Tributary  4  . 

At  the  confluence  wifh  Oldfield  Creek . 

+5 

City  of  Jacksonville. 

Approximately  25  feet  upstream  of  Hood  Landing 

+25 

Road. 

Oldfield  Creek  Tributary  7  . 

Approximately  450  feet  upstream  of  Knottingby 

+26 

City  of  Jacksonville. 

Drive. 

At  the  confluence  with  Oldfield  Creek . 

+26 

Open  Creek  . 

Approximately  2,000  feet  upstream  of  fhe  con- 

+8 

City  of  Jacksonville. 

fluence  with  Open  Creek  Tributary  1. 

Approximately  1,900  feet  upstream  of  Open 

+23 

Creek  Tributary  4. 

Open  Creek  T ributary  1  . 

Approximately  2,200  feet  upstream  of  Crosswater 

+  10 

City  of  Jacksonville. 

Boulevard. 

Approximately  4,700  feet  upstream  of  Crosswater 

+  19 

Boulevard. 

Open  Creek  Tributary  2  . 

At  the  confluence  with  Open  Creek  . 

+  13 

City  of  Jacksonville. 

Open  Creek  Tributary  2 


City  of  Jacksonville. 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  meters 
(MSL) 

Communities  affected 

Approximately  200  feet  upstream  of  Wm.  Davis 

+22 

Parkway. 

Open  Creek  Tributary  3  . 

At  the  confluence  with  Open  Creek  . 

+4 

City  of  Jacksonville. 

Approximately  1,450  feet  upstream  of  San  Pablo 

+  14 

Parkway. 

Open  Creek  T ributary  4  . 

At  the  confluence  with  Open  Creek  . 

+23 

City  of  Jacksonville. 

Approximately  1,300  feet  upstream  of  Highland 

+30 

Glen  Way. 

Ortega  River  . 

Approximately  2,000  feet  downstream  of  Collins 

+4 

City  of  Jacksonville. 

Road. 

Approximately  5,400  feet  upstream  of  Normandy 

+58 

Boulevard  at  the  confluence  with  McGirts 

Creek. 

Ortega  River  Tributary  1  . 

At  the  confluence  with  the  Ortega  River  . 

+4 

City  of  Jacksonville. 

Just  downstream  of  Jubal  Lane  . 

+20 

Ortega  River  Tributary  2  . 

At  the  confluence  with  the  Ortega  River  . 

+39 

City  of  Jacksonville. 

Approximately  900  feet  upstream  of  Old  Middle- 

+68 

burg  Road. 

Ortega  River  Tributary  3  . 

At  the  confluence  with  the  Ortega  River  . 

+34 

City  of  Jacksonville. 

Approximately  250  feet  upstream  of  Steamboat 

+85 

Springs  Drive. 

Ortega  River  Tributary  4  . 

At  the  confluence  with  the  Ortega  River  . 

+28 

Cify  of  Jacksonville. 

Just  downstream  of  Connie  Jean  Road  . 

+71 

Ortega  River  Tributary  5  . 

At  the  confluence  with  the  Ortega  River  . 

+20 

City  of  Jacksonville. 

Just  downstream  of  1-295  . 

+25 

Ortega  River  Tributary  6  . 

Approximately  1 ,600  feet  upstream  of  Argyle  For- 

+8 

City  of  Jacksonville. 

est  Boulevard. 

Just  downstream  of  1-295  . 

+21 

Ortega  River  Tributary  7  . 

Approximately  600  feet  upstream  of  Argyle  Fores! 

+8 

City  of  Jacksonville. 

Boulevard. 

Just  upstream  of  1-295  . 

+  18 

Ortega  River  Tributary  10  . 

At  the  confluence  with  the  Ortega  River  . 

+22 

Cify  of  Jacksonville. 

Approximately  1,000  feet  upstream  of  Brett  For- 

+67 

est  Drive. 

Ortega  River  Tributary  11  . 

At  the  confluence  with  the  Ortega  River  . 

+20 

City  of  Jacksonville. 

Approximately  20  feet  downstream  of  Collins 

+40 

Road. 

Pablo  Creek  . 

Approximately  2,500  feet  upstream  of  the  Duval 

+5 

City  of  Jacksonville. 

County  line. 

At  the  confluence  with  Sawmill  Slough/Buckhead 

+22 

Branch. 

Pablo  Creek  Tributary  1  . 

At  the  confluence  with  Pablo  Creek . 

+  11 

City  of  Jacksonville. 

Approximately  50  feet  downstream  of  J.  Turner 

+35 

Butler  Boulevard. 

Pablo  Creek  Tributary  2  . 

At  the  confluence  with  Pablo  Creek . 

+  12 

Cify  of  Jacksonville. 

Approximately  6,300  feet  upstream  of  Kernan 

+36 

Boulevard. 

Pablo  Creek  Tributary  3  . 

At  the  confluence  with  Pablo  Creek  Tributary  2  ... 

+22 

City  of  Jacksonville. 

Approximately  6,000  feet  upstream  of  the  con- 

+34 

fluence  with  Cedar  Swamp  Creek  Tributary  2. 

Pickett  Branch  . 

At  the  confluence  with  Cedar  Creek  . 

+9 

City  of  Jacksonville. 

Just  downstream  of  Yankee  Clipper  Drive  . 

+21 

Pickett  Branch  Tributary  3  . 

Af  fhe  confluence  wifh  Pickett  Branch  . 

+  19 

City  of  Jacksonville. 

Just  upstream  of  Pecan  Park  Road  . 

+21 

Pickett  Branch  Tributary  4  . 

At  the  confluence  with  Pickett  Branch  . 

+20 

Cify  of  Jacksonville. 

Just  downstream  of  Pecan  Park  Road  . 

+20 

Pickett  Branch  Tributary  5  . 

At  the  confluence  with  Pickett  Branch  . 

+21 

City  of  Jacksonville. 

Just  upstream  of  Pecan  Park  Road  . 

+21 

Pottsburg  Creek  . 

Approximately  1  mile  downstream  of  Beach  Bou- 

+5 

City  of  Jacksonville. 

levard. 

Just  upstream  of  Baymeadows  Road  . 

+  17 

Pottsburg  Creek  Tributary  5 . 

At  the  confluence  with  Pottsburg  Creek  . 

+9 

City  of  Jacksonville. 

Approximately  300  feet  upstream  of  Spring  Park 

+20 

Road. 

Puckett  Creek . 

Approximately  100  feet  upstream  of  State  Route 

+6 

City  of  Atlantic  Beach,  City  ( 

A1A. 

Jacksonville. 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  meters 
(MSL) 

Communities  affected 

Approximately  1,050  feet  upstream  of  Fairway 

VI 

Villas  Drive. 

Red  Bay  Branch  . 

Approximately  700  feet  downstream  of  Arlington 

-1-8 

City  of  Jacksonville. 

Expressway. 

Approximately  4,100  feet  upstream  of  Lone  Star 

-r22 

Road. 

Red  Bay  Branch  Tributary  1  . 

At  the  confluence  with  Red  Bay  Branch  . 

-h9 

City  of  Jacksonville. 

Just  downstream  of  Lone  Star  Road  . 

-r13 

Ribault  River . 

Approximately  3,000  feet  downstream  of  Flowell 

-r5 

City  of  Jacksonville. 

Drive. 

At  the  confluence  with  Sixmile  Creek  . 

-f12 

Ribault  River  Tributary  2  . 

At  the  confluence  with  Ribault  Creek . 

+  11 

City  of  Jacksonville. 

Approximately  70  feet  downstream  of  Edgewood 

+  11 

Drive. 

Ribault  River  Tributary  5  . 

At  the  confluence  with  Ribault  Creek . 

+  11 

City  of  Jacksonville. 

Approximately  2,200  feet  upstream  of  the  con- 

+  11 

fluence  with  Ribault  Creek. 

Ribault  River  Tributary  8  . 

At  the  confluence  with  Ribault  Creek . 

+9 

City  of  Jacksonville. 

Approximately  1,600  feet  upstream  of  Clyde 

+  11 

Drive. 

Ribault  River  Tributary  9  . 

At  the  confluence  with  Ribault  Creek . 

+  11 

City  of  Jacksonville. 

Approximately  300  feet  upstream  of  West  Virginia 

+  11 

Avenue. 

Rowell  Creek  . 

At  the  confluence  with  Sal  Taylor  Creek  . 

+.52 

City  of  Jacksonville. 

Approximately  0.51  mile  upstream  of  the  intersec- 

+80 

tion  of  Inspiration  Avenue  and  D  Avenue. 

Rowell  Creek  Tributary  2  . 

At  the  confluence  with  Rowell  Creek  . 

+78 

City  of  Jacksonville. 

Approximately  3,700  feet  upstream  of  New  World 

+82 

Avenue. 

Rushing  Branch . 

Approximately  1,800  feet  upstream  of  Yellow 

+6 

City  of  Jacksonville. 

Bluff  Road. 

Just  upstream  of  Cedar  Point  Road  . 

+  19 

Rushing  Branch  Tributary  1  . 

At  the  confluence  with  Rushing  Branch  . 

+9 

City  of  Jacksonville. 

Just  upstream  of  New  Berlin  Road  . 

+  13 

Sal  Taylor  Creek  . 

Approximately  3,700  feet  upstream  of  the  con- 

+50 

City  of  Jacksonville. 

fluence  with  Yellow  Water  Creek. 

At  the  confluence  with  Rowell  Creek  Tributary  1 

+76 

approximately  2,800  feet  east  of  Aviation  Ave- 

Sal  Taylor  Creek  Tributary  2  . 

At  the  confluence  with  Sal  Taylor  Creek  . 

+62 

City  of  Jacksonville. 

Approximately  1,500  feet  upstream  of  the  con- 

+68 

fluence  with  Sal  Taylor  Creek  Tributary  3. 

Sal  Taylor  Creek  Tributary  3 . 

At  the  confluence  with  Sal  Taylor  Creek  Tributary 

+66 

City  of  Jacksonville. 

Approximately  3,400  feet  upstream  of  the  con- 

+70 

fluence  with  Sal  Taylor  Creek  Tributary  2. 

Sal  Taylor  Creek  Tributary  4  . 

At  the  confluence  with  Sal  Taylor  Creek  . 

+69 

City  of  Jacksonville. 

Approximately  800  feet  upstream  of  103rd  Street 

+80 

Sandalwood  Canal  . 

Approximately  1,100  feet  upstream  of  San  Pablo 

+6 

City  of  Jacksonville. 

Road. 

Approximately  2  miles  upstream  of  Kernan  Boule- 

+35 

vard. 

Sawmill  Slough/Buckhead  Branch 

At  the  confluence  with  Pablo  Creek . 

+23 

City  of  Jacksonville. 

Approximately  2,300  feet  upstream  of  J.  Turner 

+29 

Butler  Boulevard. 

Sawmill  Slough/Buckhead  Branch 

At  the  confluence  with  Sawmill  Slough/Buckhead 

+25 

City  of  Jacksonville. 

Tributary  1. 

Branch. 

Approximately  1,200  feet  upstream  of  J.  Turner 

+27 

Butler  Boulevard. 

Sawmill  Slough/Buckhead  Branch 

At  the  confluence  with  Sawmill  Slough/Buckhead 

+34 

City  of  Jacksonville. 

Tributary  2. 

Branch. 

Approximately  550  feet  upstream  of  the  con- 

+34 

fluence  with  Sawmill  Slough/Buckhead  Branch. 

Seaton  Creek  . 

At  the  confluence  with  Thomas  Creek  . 

+9 

City  of  Jacksonville. 

At  the  confluence  with  Seaton  Creek  Tributary  2 

+  13 

Seaton  Creek  Tributary  1  . 

At  the  confluence  with  Seaton  Creek  . 

+9 

City  of  Jacksonville. 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  meters 
(MSL) 

Communities  affected 

Approximately  2  miles  upstream  of  Arnold  Road 

+  17 

Seaton  Creek  Tributary  2  . 

At  the  confluence  with  Seaton  Creek  . 

+  13 

City  of  Jacksonville. 

Just  upstream  of  Arnold  Road  . 

+  18 

Second  Puncheon  Branch  . 

At  the  confluence  with  Pablo  Creek . 

+21 

City  of  Jacksonville. 

Just  downstream  of  Beach  Boulevard  . 

+44 

Second  Puncheon  Branch  Tribu- 

At  the  confluence  with  Second  Puncheon  Branch 

+27 

City  of  Jacksonville. 

tary  1. 

Approximately  100  feet  downstream  of  Poinf 

+34 

Meadows  Drive. 

Second  Puncheon  Branch  Tribu- 

At  the  confluence  with  Second  Puncheon  Branch 

+31 

Cify  of  Jacksonville. 

tary  3. 

Just  downstream  of  Courfyards  Lane  . 

+40 

Second  Puncheon  Branch  Tribu- 

At  the  confluence  with  Second  Puncheon  Branch 

+32 

City  of  Jacksonville. 

tary  4. 

Approximately  2,000  feet  upstream  of  the  con- 

+39 

fluence  with  Second  Puncheon  Branch. 

Second  Puncheon  Branch  Tribu- 

At  the  confluence  with  Second  Puncheon  Branch 

+42 

Cify  of  Jacksonville. 

tary  5. 

Just  upstream  of  Gate  Parkway . 

+45 

Second  Puncheon  Branch  Tribu- 

At  the  confluence  with  Second  Puncheon  Branch 

+43 

City  of  Jacksonville. 

tary  6. 

Approximately  1,400  feet  upstream  of  the  con- 

+50 

fluence  with  Second  Puncheon  Branch. 

Sherman  Creek  . 

Just  downstream  of  Pioneer  Drive  . 

+6 

City  of  Atlantic  Beach,  City  of 

Jacksonville. 

Approximately  100  feet  upstream  of  Seminole 

+7 

1 

Road. 

Sherman  Creek  Canal  . 

At  the  confluence  wifh  Sherman  Creek  . 

+6 

City  of  Atlantic  Beach,  City  of 

Jacksonville. 

Just  downstream  of  Fleet  Landing  Boulevard  . 

+7 

Silversmith  Creek  . 

At  the  confluence  with  Pottsburg  Creek  . 

+4 

City  of  Jacksonville. 

Approximately  2,250  feet  upstream  of  Silversmifh 

+20 

Tributary  1. 

Silversmith  Creek  Tributary  1  . 

At  the  confluence  with  Silversmith  Creek  . 

+  13 

City  of  Jacksonville. 

Approximately  50  feet  upstream  of  Century  21 

+24 

Drive. 

Sixmile  Creek  . 

At  the  confluence  with  the  Ribault  River  . 

+  12 

Cify  of  Jacksonville. 

Approximately  3,100  feet  upstream  of  Common- 

+68 

wealth  Avenue. 

Sixmile  Creek  Tributary  6  . 

At  the  confluence  with  Sixmile  Creek  . 

+34 

Cify  of  Jacksonville. 

Approximately  3,000  feet  upstream  of  railroad  . 

+56 

Sixmile  Creek  Tributary  9  . 

At  the  confluence  with  Sixmile  Creek  . 

+  17 

City  of  Jacksonville. 

Just  downstream  of  Pritchard  Road . 

+  17 

St.  Mary’s  River  Tributary  . 

Just  upstream  of  Beaver  Street  . 

+81 

City  of  Jacksonville. 

Approximately  3,700  feet  upstream  of  1-10  . 

+82 

Strawberry  Creek  . 

Approximately  2,400  feet  upstream  of  the  con- 

+5 

City  of  Jacksonville. 

fluence  with  Pottsburg  Creek. 

Approximately  50  feet  downstream  of  Merril  Road 

+35 

Sweetwater  Creek  . 

At  the  confluence  wifh  Julington  Creek 

+9 

City  of  Jacksonville. 

Approximafely  2,300  feet  upstream  of  Vineyard 

+29 

Lake  Road  North. 

Tacito  Creek  . 

Approximately  2.000  feet  upstream  of  Scoff  Mill 

+5 

City  of  Jacksonville. 

Road. 

Approximately  3,300  feet  upstream  of  Scott  Mill 

+8 

Road. 

Tiger  Hole  Swamp  . 

At  the  confluence  with  Pottsburg  Creek  . 

+  14 

City  of  Jacksonville. 

Approximately  1,650  feet  upstream  of  J.  Turner 

+23 

Butler  Boulevard. 

Tiger  Pond  Creek  . 

At  the  confluence  with  Mt.  Pleasant  Creek . 

+3 

City  of  Jacksonville. 

Approximately  1 ,600  feet  upstream  of  McCormick 

+28 

Road. 

Tiger  Pond  Creek  Tributary  1  . 

At  the  confluence  with  Tiger  Pond  Creek  . 

+  14 

City  of  Jacksonville. 

Approximately  300  feet  upstream  of  Kernan  For- 

+20 

est  Boulevard. 

Tributary  1  to  Miramar  Tributary  .. 

At  the  confluence  with  Miramar  Tributary  . 

+8 

City  of  Jacksonville. 

10082  Fedei'tTl  Register /  Vol.  78,  No.  30 /  Wednesday,  February  13,  2013 /Rides  and  Regulations 


Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  meters 
(MSL) 

Communities  affected 

Approximately  1,000  feet  upstream  of  Greenridge 

+11 

Road. 

Tributary  to  Little  Sixmile  Creek 

At  the  confluence  with  Little  Sixmile  Creek  Tribu- 

+15 

City  of  Jacksonville. 

Tributary  1. 

tary  1. 

Just  downstream  of  Edgewood  Avenue  . 

+19 

Tributary  to  Ortega  River  Tribu- 

At  the  confluence  with  Ortega  River  Tributary  1  .. 

+4 

City  of  Jacksonville. 

tary  1. 

Just  downstream  of  Ovella  Road  . 

+  10 

Trout  River  . 

Approximately  2,000  feet  upstream  of  New  Kings 

+6 

City  of  Jacksonville. 

Road. 

Just  downstream  of  Cisco  Gardens  Road  . 

+61 

Trout  River  Tributary  2  . 

At  the  confluence  with  the  Trout  River  . 

+21 

City  of  Jacksonville. 

Approximately  1,200  feet  upstream  of  Jones 

+52 

Road. 

Trout  River  Tributary  3  . 

At  the  confluence  with  the  Trout  River  . 

+  13 

City  of  Jacksonville. 

Approximately  100  feet  upstream  of  the  Norfolk 

+  19 

Southern  Railway. 

Trout  River  Tributary  7  . 

At  the  confluence  with  Trout  River  Tributary  2  . 

+32 

City  of  Jacksonville. 

Just  downstream  of  Jones  Road  . 

+49 

Trout  River  Tributary  8  . 

At  the  confluence  with  the  Trout  River  and  Trout 

+39 

City  of  Jacksonville. 

River  Tributary  9. 

Approximately  1,600  feet  upstream  of  Pines  Plan- 

+55 

tation  Road. 

West  Branch . 

Just  downstream  ot  Bessent  Road  . 

+5 

City  of  Jacksonville. 

Approximately  1,200  feet  upstream  of  Dunn  Ave- 

+  12 

West  Branch  Tributary  1  . 

At  the  confluence  with  West  Branch  . 

+9 

City  of  Jacksonville. 

Approximately  500  feet  upstream  of  North  Cam- 

+  18 

pus  Boulevard. 

West  Branch  T ributary  2  . 

At  the  confluence  with  West  Branch  . 

+  11 

City  of  Jacksonville. 

Approximately  50  feet  upstream  of  Dunn  Avenue 

+  11 

Williamson  Creek  . 

At  the  confluence  with  the  Cedar  River  . 

+5 

City  of  Jacksonville. 

Just  downstream  of  Wilson  Boulevard . 

+25 

Williamson  Creek  Tributary  3 . 

At  the  confluence  with  Williamson  Creek  . 

+9 

City  of  Jacksonville. 

Just  downstream  of  Wilson  Boulevard . 

+25 

Williamson  Creek  Tributary  4  . 

At  the  confluence  with  Williamson  Creek  . 

+9 

City  of  Jacksonville. 

Approximately  50  feet  downstream  of  Lucente 

+23 

Road. 

Wills  Branch  . 

At  the  confluence  with  the  Cedar  River  . 

+7 

City  of  Jacksonville. 

Approximately  400  feet  upstream  of  Ramona 

+62 

Boulevard. 

Wills  Branch  Tributary  1  . 

At  the  confluence  with  Wills  Branch  . 

+9 

City  of  Jacksonville. 

Just  downstream  of  Frank  FI.  Peterson  Academy 

+64 

Road. 

Wills  Branch  Tributary  2  . 

At  the  confluence  with  Wills  Branch  Tributary  1  ... 

+34 

City  of  Jacksonville. 

Approximately  1,400  feet  upstream  of  Fouraker 

+47 

Road. 

Wills  Branch  Tributary  3  . 

At  the  confluence  with  Wills  Branch  . 

+23 

City  of  Jacksonville. 

Just  downstream  of  1-10  . 

+82 

Wills  Branch  Tributary  4  . 

At  the  confluence  with  Wills  Branch  Tributary  3  ... 

+50 

City  of  Jacksonville. 

Approximately  1,600  feet  upstream  of  Flerlong 

+77 

Road. 

Wills  Branch  Tributary  5  . 

At  the  confluence  with  Wills  Branch  Tributary  1  ... 

+  10 

City  of  Jacksonville. 

Approximately  50  feet  downstream  of  Dayton 

+25 

Road. 

Wills  Branch  Tributary  6  . 

At  the  confluence  with  Wills  Branch  Tributary  1  ... 

+  17 

City  of  Jacksonville. 

Approximately  50  feet  upstream  of  Spring  Branch 

+50 

Drive. 

Yellow  Water  Creek  Tributary  1  ... 

Just  upstream  of  Bicentennial  Drive  . 

+62 

City  of  Jacksonville. 

Approximately  5,200  feet  upstream  of  Bicenten- 

+78 

nial  Drive. 

1 

'National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 
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*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 

Flooding  source(s) 

Location  ot  referenced  elevation 

(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  meters 
(MSL) 

Communities  affected 

ADDRESSES 

City  of  Atlantic  Beach 

Maps  are  available  for  inspection  at  the  City  Building,  800  Seminole  Road,  Atlantic  Beach,  FL  32233. 

City  of  Jacksonville 

Maps  are  available  tor  inspection  at  City  Hall,  117  West  Duval  Street,  Jacksonville,  FL  32202. 

City  of  Jacksonville  Beach 

Maps  are  available  tor  inspection  at  City  Hall,  1 1  North  3rd  Street,  Jacksonville  Beach,  FL  32250. 

City  of  Neptune  Beach 

Maps  are  available  tor  inspection  at  City  Hall,  116  1st  Street,  Neptune  Beach,  FL  32266. 


Pennington  County,  South  Dakota,  and  Incorporated  Areas 
Docket  No.:  FEMA-B-1197 


Arrowhead  Creek  . 

At  the  Rapid  Creek  confluence  . 

+3318 

City  of  Rapid  City. 

Approximately  408  feet  upstream  ot  Summerset 

+3490 

Drive. 

Box  Elder  Creek  through  Box 

Approximately  0.8  mile  downstream  ot  151st  Ave- 

+2994 

City  of  Box  Elder,  Unincor- 

Elder. 

nue. 

porated  Areas  of  Pennington 
County. 

At  the  downstream  side  ot  146th  Avenue  (Ben- 

+3085 

nett  Road). 

Box  Elder  Creek  through  Box 

At  the  Box  Elder  Creek  confluence . 

+3039 

City  of  Box  Elder,  Unincor- 

Elder  Overflow. 

At  the  Box  Elder  Creek  divergence  . 

+3082 

porated  Areas  of  Pennington 
County. 

East  Tributary  to  Box  Elder  Creek 

At  the  North  Tributary  to  Box  Elder  Creek  con- 

+2998 

City  of  Box  Elder,  Unincor- 

fluence. 

porated  Areas  of  Pennington 
County. 

Approximately  515  feet  upstream  ot  G  Avenue  .... 

+3168 

Ellsworth  AFB  Alert  Apron  Drain- 

At  the  Box  Elder  Creek  through  Box  Elder  Over- 

+3056 

City  of  Box  Elder,  Unincor- 

age. 

flow  confluence. 

porated  Areas  of  Pennington 
County. 

Approximately  1 .0  mile  upstream  ot  Kenney  Road 

+3186 

Ellsworth  AFB  West  Drainage 

At  the  Box  Elder  Creek  through  Box  Elder  Over- 

+3071 

City  of  Box  Elder,  Unincor- 

Basin. 

flow  confluence. 

porated  Areas  of  Pennington 
County. 

At  the  downstream  side  of  225th  Street  . 

+3156 

Haines  Avenue  Drainage  Basin  ... 

At  the  Rapid  Creek  confluence  . 

+3213 

City  of  Rapid  City. 

Approximately  340  feet  upstream  of  Curtis  Street 

+3285 

Meade-Hawthorne  Drainage 

At  the  Rapid  Creek  confluence  . 

+3141 

City  of  Rapid  City. 

Basin. 

At  the  downstream  side  of  Saint  Anne  Street  . 

+3236 

North  Tributary  to  Box  Elder 

At  the  Box  Elder  Creek  confluence . 

+2994 

City  of  Box  Elder,  Unincor- 

Creek. 

Approximately  540  feet  upstream  of  225th  Street 

+3117 

porated  Areas  of  Pennington 
County. 

Northwest  Tributary  to  Box  Elder 

At  the  North  Tributary  to  Box  Elder  Creek  con- 

+3045 

City  of  Box  Elder,  Unincor- 

Creek. 

fluence. 

porated  Areas  of  Pennington 
County. 

Rapid  Creek  through  Silver  City  .. 

Approximately  280  feet  upstream  of  225th  Street 

At  the  Pactola  Reservoir  confluence . 

+3255 

+4593 

Unincorporated  Areas  of  Pen¬ 
nington  County. 

Approximately  2.7  miles  upstream  of  the  Pactola 

+4667 

Reservoir  confluence. 

Red  Rock  Canyon  . 

At  the  Rapid  Creek  confluence  . 

+3375 

City  of  Rapid  City,  Unincor¬ 
porated  Areas  of  Pennington 

County. 

Approximately  1.0  mile  upstream  of  Red  Rock 

+3545 

Canyon  Road. 

Robinsdale  Drain . 

At  the  Southeast  Drainage  Basin  confluence  . 

+3172 

City  of  Rapid  City. 

Approximately  220  feet  upstream  of  5th  Street  .... 

+3340 

South  Canyon  Creek . 

At  the  Lime  Creek  confluence . 

+3334 

City  of  Rapid  City,  Unincor¬ 
porated  Areas  of  Pennington 

County. 
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Flooding  source(s) 

Location  of  referenced  elevafion 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  meters 
(MSL) 

Communities  affected 

Approximately  1,030  feet  upstream  of  Nemo 

+3571 

Road. 

Southeast  Drainage  Basin  . 

At  the  Rapid  Creek  confluence  . 

+3133 

City  of  Rapid  City,  Unincor- 

porated  Areas  of  Pennington 

County. 

Approximately  1,180  feet  upstream  of  Old  Folsom 

+3223 

Road. 

Tributary  1  to  East  Tributary  to 

At  the  East  Tributary  to  Box  Elder  Creek  con- 

+3077 

City  of  Box  Elder. 

Box  Elder  Creek. 

fluence. 

Approximately  0.5  mile  upstream  of  the  East  Trib- 

+3153 

utary  to  Box  Elder  Creek  confluence. 

Truck  Bypass  . 

At  the  Southeast  Drainage  Basin  confluence  . 

+3213 

City  of  Rapid  City,  Unincor- 

porated  Areas  of  Pennington 

County. 

Approximately  1 ,870  feet  upstream  of  State  High- 

+3310 

way  16. 

West  Tributary  to  Box  Elder 

At  the  East  Tributary  to  Box  Elder  Creek  con- 

+3025 

City  of  Box  Eider,  Unincor- 

Creek. 

fluence. 

porated  Areas  of  Pennington 

County. 

Approximately  700  feet  upstream  of  Kenney 

+3130 

Road. 

'National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

City  of  Box  Elder 

Maps  are  available  for  inspection  at  520  North  Ellsworth  Road,  Suite  9C,  Box  Elder,  SD  57719. 

City  of  Rapid  City 

Maps  are  available  for  inspection  at  300  6th  Street,  Rapid  City,  SD  57701 . 

Unincorporated  Areas  of  Pennington  County 

Maps  are  available  for  inspection  at  832  Saint  Joseph  Street,  Rapid  City,  SD  57701 . 


Ellis  County,  Texas,  and  Incorporated  Areas 
Docket  No.:  FEMA-B-1 140 


Armstrong  Creek  . 

Approximately  100  feet  downstream  of  Water- 

+740 

Unincorporated  Areas  of  Ellis 

works  Road. 

County. 

Approximately  1 ,040  feet  upstream  of  Water- 

+746 

works  Road. 

Bedford  Branch  . 

Approximately  0.5  mile  downstream  of  Southern 

+538 

City  of  Grand  Prairie,  Unincor- 

Pacific  Railroad. 

porated  Areas  of  Ellis  County. 

Approximately  275  feet  upstream  of  Southern  Pa- 

+567 

cific  Railroad. 

Cottonwood  Creek  . 

Approximately  0.74  mile  upstream  of  Old  Fort 

+574 

City  of  Grand  Prairie,  Unincor- 

Worth  Road. 

porated  Areas  of  Ellis  Counfy. 

At  the  confluence  with  Newton  Branch  . 

+584 

East  Fork  to  Soap  Creek  . 

At  the  confluence  with  Soap  Creek  . 

+594 

City  of  Midlothian,  Unincor- 

porated  Areas  of  Ellis  County. 

Just  upstream  of  Weatherford  Road  . 

+616 

Hollings  Branch  . 

Approximately  0.66  mile  downstream  of  Magic 

+641 

City  of  Cedar  Hill. 

Valley  Lane. 

Approximately  725  feet  downstream  of  Magic 

+659 

Valley  Lane. 

Joe  Pool  Lake  . 

Approximately  0.48  mile  downstream  of  Southern 

+538 

City  of  Grand  Prairie,  Unincor- 

Pacific  Railroad. 

porated  Areas  of  Ellis  County. 

Approximately  0.37  mile  upstream  of  FM  661  . 

+540 

Newton  Branch . 

At  the  confluence  with  Soap  Creek  . 

+550 

City  of  Grand  Prairie,  City  of 

Midlothian,  Unincorporated 

Areas  of  Ellis  County. 

Approximately  1,360  feet  upstream  of  Kimble 

+564 

Road. 
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i 

Flexrejing  source(s) 

Lcrcation  of  referenced  elevation 

1 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  meters 
(MSL) 

Communities  affected 

Soap  Creek  . 

At  the  confluence  \with  Joe  Pool  Lake  . 

+540 

City  of  Giand 

Prairie,  City  of 

Midlothian, 

Unincorporated 

Areas  of  Ellis  County. 

Approximately  0.26  mile  downstream  of  U.S. 

+598 

Route  67. 

West  Soap  Creek . 

At  the  confluence  with  Soap  Creek  . 

+581 

Unincorporated 

Areas  of  Ellis 

County. 

Approximately  0.5  mile  upstream  of  Ray  White 

+601 

Road. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

City  of  Cedar  Hill 

Maps  are  available  for  inspection  at  City  Hall,  502  Cedar  Street,  Cedar  Hill,  TX  75104. 

City  of  Grand  Prairie 

Maps  are  available  for  inspection  at  City  Hall,  317  College  Street,  Grand  Prairie,  TX  75053. 

City  of  Midlothian 

Maps  are  available  for  inspection  at  City  Hall,  104  West  Avenue  East,  Midlothian,  TX  76065. 

Unincorporated  Areas  of  Ellis  County 

Maps  are  available  for  inspection  at  the  Ellis  County  Courthouse,  101  West  Main  Street,  Waxahachie,  TX  75165. 


(('.riliilog  of  F(!(ioral  Doini^slic  Assistance!  No. 
‘17.(122.  ■■l-lood  Insiiraiici!.") 

|amf;s  A.  \Valk«. 

Df-piitv  Assarhitr  Administrator  for 
Mitigation.  Dopartnumt  of  Homeland 
Security.  Federal  Emery,enr.v  Manafiement 
Agency. 

Il'R  I)(h:.  2(U;(-I):12.')K  Fili!(l  2-12-i:(:  K:45  iiin| 
BILLING  CODE  9110-12-P 


LEGAL  SERVICES  CORPORATION 

45  CFR  Parts  1606, 1614, 1618,  and 
1623 

Limited  Reductions  of  Funding, 
Termination,  and  Debarment 
Procedures;  Recompetition; 
Enforcement;  Suspension  Procedures; 
Private  Attorney  Involvement 

AGENCY:  L(;gal  .S(!rvi(:es  Corporation. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
Legal  Simviees  Corporation’s  nigulations 
on  enforcement  procedunrs  through  the 
addition  of  o])tions  for  limited 
niduclions  of  funding,  expansion  of 
non-audit  hasiul  snsjjensions  for  up  to 
ninety  days,  and  immediate  spcicial 
grant  conditions  for  comj)liance  issues. 
The  final  rule  providers  updaters  anel 
enhane;ermernts  to  the  rulers  rergareling 


ernforexrment  gernerrally.  lerrminalions, 
derharments,  and  snspensiems.  It  also 
prerviders  a  terchnieral  e:onfe)rming  npelater 
ter  a  e:ross-r(rfe!rerne:e  in  the  ])rivate! 
atlerrnery  inverlvement  rergnlatiem. 

DATES:  Hffnetiva  /lee/er;  This  rule  is 
erffereliver  as  erf  Mare;h  15.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Frererelman,  Senior  Assistant 
Carneral  Conn.serl,  ()ffie:er  erf  Tergal  Affairs, 
Tergal  Servierers  C(rr]rerraliern.  3333  K 
Strerert  NW.,  Washington,  DC  20007; 
202-295-1023  (irherner);  202-337-0519 
(fax);  infwr;(int(in@Is(:.go\’. 
SUPPLEMENTARY  INFORMATION: 

I.  Preieredural  Hackground 

On  lannarv  31. 2012,  the  Tergal 
Serrvie;es  Coi'iroratiern  (TSC)  irnlrlisherel  in 
the  Federal  Rergister  at  77  FR  4749  a 
Nertie.e  erf  Prerperserel  Rnlermaking  (NORM) 
prerpersing  e:hangers  ter  TSC’s  ernferre;ermernt 
merchanisms.  On  August  7.  2012,  TSC 
jrnhlished  in  the  Ferderral  Rergister  at  77 
FR  40995  a  Fnrtherr  N(rtie;e  erf  Frerper.serei 
Rnlermaking  (FNPRM)  erxjraneling  ern  ther 
NFRM.  TSC  is  nerw  pnlrlishing  final 
rulers  ter  e:erne:lneler  this  rnlermaking. 

TSC  imelertererk  this  rnlermaking  ter  aelel 
threrer  nerw  ernferre;ermernt  erjrtierns  ter  ther 
T.SC  rergnlatierns  rergareling  grants  ferr  the 
prervisiern  erf  lergal  a.ssistane:er; 

(1)  A  nerw  “limited  reelne;tiern  erf 
fnneling”  that  enablers  TSC  ter  rerspernd 
epiickly  ter  instanerers  erf  snlr.stantial 


violatiern  erf  TSC  rerepiirerments  threrngh 
funding  rerehielierns  erf  lerss  than  five 
]rerc(rnt  using  merrer  simpler  prere:erehirers 
than  ferr  terminatierns  erf  fiver  perre:ernt  err 
great  err; 

(2)  snspensiems  for  nern-andit  based 
c(rmpliane:er  issuers  that  e;ernld  last  ferr  njr 
ter  ninety  days,  an  ine:reaser  frerm  thirty 
elays  in  ther  prervierns  rule;  anel 

(3)  spere:ial  grant  erernditierns  rergareling 
e:ompliance  issuers  th.it  TSC  e;(rnlel  aeld 
immereliaterly  ter  a  e:nrrernt  grant. 

In  ther  erernrser  erf  ther  rnlermaking,  TSC 
elerverlerpeel  nerw  aelministrativer 
irrere:irelnrers  to  enhance  the  (rir|rerrtnnitiers 
ferr  inferrmal  rersolntion  when  TSC 
prerper.sers  to  nnehrrtake  a  limiterel 
rerelne;tiern  erf  fnneling,  a  terrminatiern  in 
whole  err  in  peirt,  err  a  elerlrarmernt.  The 
rule  cilready  prervielerel  ferr  informal 
resolntiern  threrngh  an  inferrmal 
e:ernferernce;  with  erjrperrtnnitiers  ferr 
.serttlermernt  err  e;erm]rrermi.ser.  The  rule  has 
enhane:erel  ther  iiderrmal  e:ernferrerne:er  anel 
aeleleel  jrrere'.eelnres  ter  jrrervieler  ferr 
rer.serlntiern  erf  ther  matter  threrngh  ]rr(rmpt 
e'.errr(re;tiver  aertiern  agreements,  when 
apirrer]rriater. 

This  rnlermaking  akser  e;larifiers  existing 
rergnlatierns  and  makes  e:ernferrming 
e:hangers  ter  ther  rules  in  erreler  ter 
ae:e;ermmerelater  ther  nerw  prerere.ss  anel 
prere;(relnrers  inelierateel.  All  erf  ther 
e:ermmernts  anel  rerlaterel  memers  snirmitterel 
ter  the  TSC]  Berarel  rergareling  this 


rviknnaking  aro  availablo  in  thn  c)i)nn 
ruloinaking  soction  ot  LSC>  s  VVol)  sito  at 
mvw.Isc.^ov. 

hii})://\v\\'\v.lsc.gov/(tbout/rv^ul(itions- 

nil(is/o})(:n-riilnni(ikin^ 

Aftor  tho  oiTnclivo  data  oi  tho  rule;. 
11k)S(;  niatnrials  will  apjKnir  in  tho  olnsod 
ruloinaking  sootion. 

http://\v\\'\y-lfi(:-HOv/ah()ut/iv‘iuhitions- 

nilefi/closad-nihnuiking 

11.  (Jeneral  Authorities,  Impetus  for 
Rulemaking,  and  Existing  Regulatory 
( iom p  1  i  anc.e  Meoh  a n isms 


Tho  ESC  Ac:t  jn-ovidos  gonoral 
authority  to  tho  Ciorijoration  "to  insnro 
the  ooiniilianoo  of  rooipionts  and  thoir  ^ 
oinployoos  with  tho  jirovisions  of  Itho 

Aotl  and  tho  rules,  regulations,  and  ,pj 

guidolinos  promulgated  iiursuant  to  (the 
Aotl.”  42  IJ.S.C.  29tUio(hKlKA)-  s 
iirinoipal  regulation  di.scaissing  gonoral 
onforooinont  authority  and  proooduros  is 
tho  Enforooinont  Proooduros  rogidation 
at  4.'i  tlFK  i)art  1  (il ».  ESC  uses  a  variety 
of  onforooinont  tools,  torinal  and 
informal,  to  ensure  oomiilianoo.  Among 
those  are  informal  oonsultations  and  j, 

oomiilianoo  training,  on-sito  Case 
Service  Report /Ca.so  Management 
System  reviews,  the  imposition  ol 
Reiluired  (iorreotive  Ao.tions  (Rf/As), 

and  the  imposition  of  Special  Chant  j 

Conditions  (SCCs)  at  the  heginning  ol  a 
grant  award  period  or  at  grant  remiwal.  j. 
Several  enforcement  tools  involving  . 

suspending  or  reducing  funding  to  a 
recipient  to  address  signifio-ant  non-  , 

oomiilianoe  are  provicled  in  ESC.- 
adopted  regulations.  ESC  has  adopted 
grant  termination  procedures  (45  (,FR 
iiart  KiOli]  that  jirovide  for  the 
termination  of  funding  in  whole  or  part 
in  cases  of  a  recipient’s  substantial 
nomximpliance  with  ESC  statutory  or 
regulatory  reipiirements  and  other 
policies,  in.structions.  or  grant  terms  and 
conditions.  ESCi  has  also  adopted 
suspension  procedures  (45  CFR  part 
l(i23)  and  disallowed-cost  procedures 

(45  CFR  part  1630).  Eastly.  part  KiOb 
provides  authority  for  ESC  to  debar 
recipients  from  eligibility  to  receive 
future  grants. 

ESC  amended  the  part  1  (iOti 
termination  procedures  in  199H  and 
created  a  separate  provision  tor 
reductions  of  funding  ol  less  than  iive 
liercent.  which  are  not  con.sidei(-d 
terminations  and  not  subject  to  the  lull 
.set  of  procedures  that  apply  to 
terminations.  The  ltM)»  amendments  to 
the  rule  recpiired.  however,  that  to 
reduce  funding  to  a  recipient  by  less 
than  five  percent,  ESC  would  have  to 
establish  additional  procedures  hv 
rulemaking.  45  CFR  l(i0(i.2(d)(2)(v).  ESC, 


commenced  this  rulemaking  to  establish  (pr 

those  iirocedures.  . 

The  majority  of  ESC  recipients  are  in  vu 
substantial  compliance  with  ESC  co 

recpiirements  most  of  the  time.  When  rel 
non-c,ompliance  occurs,  recipients 
almost  always  work  diligently  and  on 

cooiieratively  with  ESC  stafl  to  come  to 
iiromptly  into  compliance,  but  there  gt 

have  been  excejitions  and  situations  in 
whic;h  E.SC  has  felt  the  need  for  the  kind  p, 
of  enforcement  tools  covered  by  this 

rulemaking.  ,  ,  , 

This  rulemaking  also  adtlre.sses  a 
problem  in  the  previous  rules  regarding  j, 
ESC’s  ability  to  take  timely  actions.  ESC.  ^ 
can  impose  suspensions  alter  as  little  as  ^ 
eleven  days  of  process,  but  the  previous  ^ 
rule  limited  su.spensions  to  thirty  days  ^ 
(other  than  audit-based  suspensions).  ^ 

The  next  enfori'.ement  option  available  j 

to  ESC  was  terminations,  which  recpiire  , 
five  months  or  more  of  procedures  if  the  ^ 
recipient  uses  all  available  levels  ol 
’  review.  Similarlv.  di.sallowed  costs  may 
be  available  to  recover  improperly  siient 
funds,  although  that  jirocess  is  designed 
for  recovery  rather  than  enfoH.ement 
and  .sanction.  Also,  disallowed  costs  (.an 
take  over  five  months  to  complete 
(excejit  for  di.sallowed  c.o.sts  ol  less  than 
$2,500).  This  rulemaking  ^irovides  lor 
suspensions  of  funding  for  up  to  ninety 
days,  for  limited  reductions  ot  liindmg 
that  can  be  implemented  in 
'  approximately  eighty  days,  and  tor 
siiecial  grant  conditions  that  can  be 
added  immediately  to  an  existing  giant. 

This  rulemaking  also  addre.sses 
concerns  exjiressed  bv  the  Ciovernment 
Accountahility  Office  (CAO)  in  its 
reiiort.  Eegal  Services  Corporation: 
hniiroved  internal  controls  needed  in 
grants  management  and  oversight, 
rt  CAO-08-37  (December  2007).  In  that 
report,  the  GAO  opined  that  ESC  has 
“limited  options  for  sanctioning  (ir 
replacing  poor-iierforming  r(u;ipients.” 
lit!  GAO-08-37  at  17.  The  existing 

enforcement  mechanisms  available  to 
ESC  are  be.st  suited  to  situations 
’  involving  numerous  and/or  very 

significant  violations  that  merit  severe 
actions  such  as  terminations,  or  to 
situations  in  which  comiiliance  issues 
are  technical  or  minor  and  can  be 
resolved  through  corrective  actions, 
grant  conditions,  and  similar  actions. 
ESC  has  not  had  enforcement 
o  mechanisms  well  suited  to  violations  oi 
compliance  i.ssiujs  in  an  int(umediate 
ill  range  (e.g..  material  hut  not  extreine.  or 
multiple  hut  not  profuse)  in  situations 
:  to  where  a  reeijuent  does  not  voluntarily 
take  coiTCctive  action  in  a  timely 
1  manner.  Furthermore,  disallowed  costs 

Q  are  not  a  good  substitute  foi  an 
intermediate  range  entori.ement 
ESC  mechanism.  The  amount  of  tunds  in 


(luestion  is  not  necessarily  proportional 
to  the  severitv  of  the  violation.  Minor 
violations  could  have  large  associated 
costs  while  major  violations  could  have 
relatively  small  associated  costs. 

ESC  significantlv  revi.sed  E.SC’s 
onforcement  rules  in  19t)8  in  response 
to  Congressional  changes  to  the 
governing  law.  Frior  to  1998.  section 
1011  of  the  ESC  Act  jirovided  minimum 
process  ixupiirements  tor  susjiensions 
over  thirtv  (lavs,  terminations,  and 
denials  of  refunding  that  inchuhHl 
hearing  rights  and  revirnv  hy 
independent  hearing  examiiums.  42 
IJ.S.C.  2990).  ESC  implemented  these 
statutorv  recpiirements  in  1970  and  1978 
through  the  original  eidorcement 
regulations:  part  1018  (General 
enforcement  threshold.s).  part  1000 
(Terminations  and  denials  of  refunding), 
and  part  1023  (Sus])ensi(m.s).  In  1990, 
Gom’ress  susjiended  section  1011  via 
riders  to  the  annual  ESG  aiiiiropriation. 
which  have  been  reincoi'iiorated  every 
year  thereafter,  including  some 
*  modifications  in  1998. 


For  the  purposes  ol  the  lunding 
provided  in  this  jFY  1990 
Aiiiiropriations]  Act,  rights  under 
sections  1007(a)(9)  [interim  tunding  tor 
rofuniUng  appHt'cintsl  and  1011  oi  du; 

Eeoal  Services  Coriioration  Act  (42 
IJ.S.G.  2990f(a)(9)  and  42  U.S.G.  2990j) 
shall  not  apjilv. 

Pub  E.  104-134.  .section  503(f),  110 
Stat.  1321  (1990)  (FY  1990);  Pub.  E. 
104-208,  section  501(b),  110  Stat.  .1009 
(1990)  (FY  1997)  (reiterating  the  FY 
l‘)90  language).  For  FY  1998,  Gongress 
reiterated  the  FY  1990  language  and 
further  elaborated  that  ESG  “may 
terminate”  a  grant  or  contract  if  ESC. 
finds  "that  the  recijiient  has  failed  to 
coinplv  with  any  re(iuirement  of  the 
Eegal  Services  Cjorporation  Act  (42 
U.S.G.  2990  c/  .sc(/.).  this 
[ainiropriationsj  Act,  or  any  other 
applicable  law  relating  to  funding  tor 
the  (Corporation  *  *  *■  Pub.  E.  105— 
119,  .sections  501(b)  and  (c),  HI  Stat. 
244()  (1997)  (FY  1998).  Gongress  has 
incorporated  that  language  by  reterence 
in  everv  annual  ESG  aiiinojiriation  siiu.e 
1998.  Gongress  also  mandated  in  lt)90 
and  thereafter  that  ESC,  have  the  opti(m 
to  suspend  funding  to  a  recipient,  in  iul 
or  in  part,  if  the  recipient  fails  to  have 
an  acceptable  audit.  Audit-hased 
susiiensions  last  until  completion  of  an 
acceiitable  audit.  Pub.  E.  104-134, 
.s(x;tion  509((:),  HO  Stat.  1321  (1990)  (IH 
1990)  (incorporated  by  reference 
thereafter). 

ESC  imiilemented  these  statutory 
changes  hv  revising  45  CFR  parts  1000 
and  1023.  03  FR  04030  (1998)  (parts 
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KiOn  and  1025).  03  FR  04040  (1908) 

(part  1023).  L,S(’  explained  llial: 

tlio  lunv  law  in  llie  a|)|)r()prial  ions  act 
(!in|)hasiz(;s  a  eonj’ressional  intent  to 
stren}>tli(ai  tlu;  al)ility  ol  tlio  Ciorporation  to 
ensiin;  tliat  recipients  ari!  in  lull  coniplianct; 
with  tiu!  L.Sti  Ai:t  and  re<>ulations  and  otlier 
a|>plicai)le  law.  Saif  II.  K(!p.  No.  207.  l().5tli. 
(itJiig..  1st  .Sess.  140  (10f)7).  .Accordingly, 
under  this  rnh;.  the  luiaring  i)rocedur(!s  in 
part  ItiOli  have  launi  streamlined.  Tlu! 
changes  an;  intcnKhul  to  ein])hasi/.e  the 
scM'ionsness  with  which  tlu;  (tor|)oration  takcjs 
its  obligation  to  ensure  that  r(H:i|)ients 
coni])ly  with  the  tm  ins  of  tlndr  grants  and 
])rovid(!  (piality  legal  assistance;.  At  the;  sanu; 
tiini;.  the  tiorporation  intcauls  that  recipients 
he;  provided  notice;  anel  a  lair  e)p))e)rtunity  te; 
he;  hoiirel  l)e;re)re;  any  te;rminatie)n  e)r 
ele;hannent  ae.tieni  is  taken. 

03  FR  at  04(>37  (prexnnhle  to  revist;d 
parts  1000  anel  1023).  bSC  fiirthe!!' 
elal)e)rateel  in  the  preamble  te)  the 
rulemaking  that: 

lt|he  le;gislative  inte;nt  inuh;rlying  Se;e:tie)ns 
.501(1))  anel  (e:)  e)f  the;  (ie)rpe)ratie)n's  I'A’  1008 
:ipi)re)|)riatie)ns  ae:1  was  te)  e;nal)le;  the; 
(ieerpeenitie)!)  te)  stre;ainline;  its  elue;  i)re)e:e;ss 
pre)e:e;ehire;s  in  e))ele;r  te)  e;nsnre;  th;it  re;e:ipie;nts 
;ire;  in  hill  e:e)ini)liane:e;  with  I.Sti  gnint 
ri;epiire;me;nts  anel  re;slrie:lie)ns. 

1(1.  at  04040.  LS(;  carehilly  halaneeiel  the 
concerns  fetr  e)nge)ing  clie;nt  servie;e!s  anel 
rec.ipiemt  rights  with  the  e;le;ar  elire;ctie)n 
Ireim  (]e)ngres.s  te)  t;nhimce  accemntahility 
anel  e)versight  e)l  re!e;i|)ients’  use  e)l  h.Sd 
Inmls.  The  curre;nl  rulemaking  is 
elesignetl  to  hiiild  upon,  hut  ne)t 


limelamentally  alter,  the  ratieinale;  ie)r  the 
1998  rulemaking. 

The  edianges  in  this  liniil  rule  reflect 
LSd’s  e)hligatie)n  te)  saleguarel  |)ul)lic 
lunels  ai)pre)priateel  hy  (iongrexss  ie)r  e:ivil 
le!gal  aiel  hy  ensuring  ceimpliimeH!  with 
bS(]  rules.  re;strie:lie)ns,  anel 
reiepiiremenls.  These  aelelitie)ns  to  the 
enlorcemient  mechanisms  iire;  cemsislenl 
with  LSd's  uneier.standing  of  (le)ngre;ss’s 
intent  le)  slremgthen  T.SC.'s  enfe)re:ement 
me;chanisms.  while  e:cire;fiilly  acce)unting 
for  the  importance  eif  cemtinueul  delivery 
e)f  legal  se;rvices  anel  the  rights  e)f  L.Sd 
n!e:i])ients. 

Ill.  Summary  of  Kxisling  Compliance 
Tools  Not  Covered  by  the  Regulations 

h.SC  iKses  a  variety  e)f  nein-regulatiein 
based  te)ols  to  track  anel  ensure 
com])liance.  Ainenig  these  are  informal 
consultatiems  anel  ceimpliance  training. 
e)n-site  Ca.se  Service  Re;])ort/Case 
Management  .Sy.stem  re;views.  the 
impe)sitie)n  e)f  Re(|uireel  Ce)rree;tive 
Actie)ns  (RCAs),  anel  the  imjiositieiti  of 
.Speudal  Grant  Conditions  (.SGCs)  at  the 
beginning  of  a  grant  year. 

b.SC  relie;s  i)rimarily  e)n  RCAs  te) 
reme;ely  ce)m])liane;e;  jireihlems.  The!  hSC 
()ffie;e;  e)f  Compliane:e  anel  Enfe)re:ement 
(OCF)  estiniiiteis  that  in  a])|)re)ximatelv 
90  ])ere;ent  eif  e;a.ses  in  which  RCAs  iire 
im])e)seel.  reudpients  implememt  the 
RCAs  e)n  a  timely  anel  .satisfacteiry  basis. 
In  appre)xim;itely  ten  perexmt  e)f  the 
cast;s.  he)wever.  a  reci])ie;nt  fails  te) 


impleanent  the  reHiuired  ceirrective 
€u:tie)n.s  in  a  timely  e)r  .satisfacte)rv 
manner.  In  seime  instaneexs  in  whie:h 
reeiipients  have  faileid  te)  implement 
RCAs  in  a  timelv  e)r  satisfae:te)rv  manner, 
LSC  has  im])o.seel  .SCCs.  Although  SCCs 
may  he:  substantively  ielentie:al  te)  the 
measure:s  e;e)ntaine;el  in  RfiAs.  .SCCs 
elevate  the  matter  hy  formally 
iue:e)rpe)rating  the  exinelitiems  inte)  the 
re;e;ipient’s  grant  eleicuments  anel 
eaisuring  that  the  recipie;nt's  Hoarel 
Chair,  whe)  has  te)  sign  the  .SCCs.  is 
aware  of  an  e)ngoing  preihlem.  In  recent 
years,  L.SC  has  akso  used  she)rt-term 
funding  te)  enexmrage  complianex:  hv 
provieling  a  grant  or  siu.cessive  grants 
for  less  than  a  year  (e.g.,  month-to- 
month). 

IV.  Summary  of  Procedures  for 
Compliance  Tools 

Members  of  the  L.SC  Board  raiseel 
concx;rns  that  the  parallel  and 
interrelateei  pre)(x:elures  Ibr  differe;nt 
e;nfor(x;ment  mechanisms  ceiuld  he; 
ex)nfusing.  Fe)r  clarification,  the  table 
he;le)w  summarize;s  the  enfe)rex;ment 
ae:tie)ns  preivieleel  feir  in  the  rules  anel  the 
res])e;ctive;  ])roex;elure;s  lor  each.  This 
table  uses  the  reviseel  nomenclature 
|)re)vieleel  in  the  final  rule.  The  prieir 
suspensieiu  anel  terminatie)n  rule;s 
ex)ntaine;d  in(x)nsi.ste;ncie;s  in  the  terms 
use;d  for  each  stage  eif  the  i)ro(x;ss;  theise 
te;rms  have  been  standardized  in  the 
final  rule. 


Limited  reductions 

Termination 

Debarment 

Suspension 

§  1606.2,  Less  than  5  Percent  . 

§  1606.2,  5  percent  or  more  . 

§1606.2  . 

§1623.2 

Substantial  violation, 
§1606.2  . 


Type  of  Violation 


Substantial  violation,  §1606.2  . 

Substantial  failure,  §  1606.3(a)(2) 

Good  cause,  6 1606.4(b)  . 

Substantial  violation,  §  1623.3(a), 
§1606.2. 


Prompt  action  is  necessary, 
§  1623.3(a). 

Failure  of  an  audit,  §  1623.3(b). 


Procedure 


Preliminary  Determination, 

§  1606.6(a). 

Compliance  Agreement  (if  avail¬ 
able  and  agreed  to),  §  1606.7(a). 

Submission  of  Written  Materials  in 
Opposition  to  the  Preliminary 
Determination  (if  no  compliance 
agreement),  §  1606.7(b). 

Informal  Conference,  §  1606. 7(b)- 

(e). 

Draft  Final  Decision,  §  1606.7(f)  .... 


Preliminary  Determination, 

§  1606.6(a). 

Compliance  Agreement  (if  avail¬ 
able  and  agreed  to), 
§  1606.7(a). 

Submission  of  Written  Materials  in 
Opposition  to  the  Preliminary 
Determination  (if  no  compliance 
agreement),  §  1606.7(b). 

Informal  Conference,  §  1606.7(b)- 
(e). 

Draft  Final  Decision,  §  1606.7(f)  ... 

Hearing,  §  1606.8  . 

Recommended  Decision,  §1606.9 


Preliminary  Determination, 

§  1606.6(a). 

Compliance  Agreement  (if  avail¬ 
able  and  agreed  to), 
§  1606.7(a). 

Submission  of  Written  Materials  in 
Opposition  to  the  Preliminary 
Determination  (if  no  compliance 
agreement),  §  1606.7(b). 

Informal  Conference,  §  1606.7(b)- 
(e). 

Draft  Final  Decision,  §  1606.7(f)  ... 

Hearing,  §  1606.8. 

Recommended  Decision,  §1606.9. 


Proposed  Determination, 

§  1623.4(b). 

Prompt  Corrective  Action, 
§1623.2. 

Submission  of  Written  Materials  in 
Opposition  to  the  Proposed  De¬ 
termination,  §  1623.4(f). 

Informal  Meeting,  §  1623.4(b)-(f). 

Final  determination,  §  1623.4(f). 


Limited  reductions 

Review  by  the  LSC  President, 
§1606.10. 


Termination 


Debarment 


Review  by  the  LSC  President,  Review  by  the  LSC  President, 
§1606.10.  §1606.10. 


Suspension 

Review  by  the  LSC  President  (for 
a  suspension  lasting  more  than 
30  days  not  based  on  an  audit 
failure),  §  1623.4(h). 

Qi  icnpnfiinn  Aooeal  Decision, 


Final  Decision,  §1606. 10(e)  .  Final  Decision,  §  1606.10(e)  .  Final  Decision,  §  1606.10(e)  .  %^S°4'(h)(3).^^ 


V.  Commentary  on  Rulemaking  Process  tli 
and  Comments  Received 

aj 

LSC.  received  nineteen  coininents  mi  j  , 
tlie  NPRM  and  eight  coininents  on  the 
I’NPKM.  All  of  the  comments  and  LSC's 
analysis  of  them  are  posted  mi  the 
ruleinaking  page  of  mvw.Isc.gov.htip:// 

w'lvw.lsc.gov/about/i'f^giildtions-ruh^s 

The  most  extensive  comments  on  lioth 
jirojiosals  were  suhniitted  by  the  LSC  p 
Office  of  Inspector  General  (OIG),  the  p 
American  Bar  Association  Standing  (■ 

Committee  on  Legal  Aid  and  Indigent  j. 
Defendants  (SCLAID).  and  the  National  ; 
Legal  Aid  and  Defender  A.ssociation  j 

(NLADA).  Colorado  Legal  Services  and  < 
the  Northwest  )n.stice  Project  (N)P]  also  , 
suhniitted  detailed  comments.  The  other 
comments  generally  endorsed  the  ‘ 

NLADA  comments.  Only  the  OKj  lolly 
supiiorted  the  rulemaking,  although  the 
OKj  recommended  removing  any  time 
limit  on  susiiensions  and  exjiressed 
concerns  that  the  reciuirements  for  the 
new  sjiecial  grant  conditions  were  too 
restrictive.  SCLAID  did  not  oppose  the 
rulemaking,  hut  it  strongly 
recommended  signilic.ant  enhancements 
to  standards  and  jnocedures  similar  to 
those  recxmmiemled  by  NLADA. 

NLADA,  and  nio.st  of  the  other 
conmients,  opjiosed  the  rulemaking  and 
recommended  significant  enhancements 
to  standards  and  procedures  if  it 
jiroceeded. 

a.  New  Compliancf!  Tools 

The  NPRM  jiroposed  a  new  set  of 
jirocedures  for  limited  reductions  of 
fumling  based  on  the  existing 
iirocedures  for  susiiensions,  which 
provido  for  ono  lovol  ot  riiviow  thiough 
an  informal  meeting.  In  response  to 
comments  that  this  did  not  piovide 
sufficient  process,  LSC  revised  the 
proposal  in  the  PNPRM  in  two  ways. 
First,  the  same  process  is  used  at  the 
initial  stage  for  terminations  ancl  for 
limited  reductions,  'fhereafter,  limited 
reductions  may  he  appealed  to  the  LSC 
President  using  jirocedures  based  on  the 
disallowed  cost  appeal  procedures  in  4.6 
GFR  jiart  1630.  Some  comments  also 
raised  similar  concerns  tor  suspensions, 
especially  if  they  could  last  for  up  to 
ninety  davs.  In  response,  the  linal  rule 
also  adds  the  same  appeal  process  lor 
suspensions  onc.e  they  extend  beyond 


thirty  davs  (thirty-day  suspensions  have  1 
always  been  permitted  without  further  I 
appeal).  The  NPRM  jiropo.sed  allowing  ] 
LSC  to  impose  SGCs  immediately 
tluring  a  grant  term  rather  than  waiting 
for  a  new  grant  award  or  renewal.  The 
OKPs  comment  expre.ssed  concern  that 
the  S(iC  language  might  a])i)ear  to 
c.onstrain  some  ot  LS(.  s  authority,  and 
other  comments  indicated  concerns  that 
the  S(iC  language  was  too  vague.  In  the 
FNPRM,  LSC  revised  the  language  to 
clarify  that  it  applies  to  the  kinds  ot 
situations  in  which  LSC  has 
investigated  a  matter  and  develo])ed 
RGAs.  LSC  may  immediately  im]K)se 
SGCs  that  incorporate  those  RC.As  into 
the  grant  ilocuments. 

1).  Standards  and  Procaduras 

The  comments  that  recommended 
enhancements  in  the  standards  and 
jM'ocedures  were  not  limited  to  the 
enforcement  actions  in  the  piojioseil 
rulemaking.  Rather,  they  recommended 
revisions  that  would  signitu;antly 
change  the  rules  as  they  have  existed 
since  1966.  In  manv  cases,  they  would 
;  return  to  the  pre-in96  standards,  such 
as  reijuiring  non-LSC.,  independent 
hearing  examiners,  or  exceed  those 
stamlards.  such  as  an  increased  intent 
riKpiirement  and  a  safe  harhoi  lor 
’  reliance  on  reasonable  alternate 

interpretations  of  the  LSC  rules.  LSC. 
commenced  this  rulemaking  to  enhaiK:e 
enforc:ement  options  within  the 
standards  and  procedures  adojJted  in 
the  1996  rulemaking  to  respond  to 
Congress's  changes  in  the  enforc.einent 
re(|uirements  of  the  LSC  Act.  1  he  final 
rule  does  not  adopt  the  many 
suggestion.s  in  tlie  comments  to  (.hangc 
that  carefullv  constructed  enforcement 
framework,  the  GIG  also  suggested 
adding  a  recpiirement  for  publication  ot 
all  final  decisions  to  addre.ss  due 
proces.s  concerns  in  the  comments 
through  trans])arency  for  those  final 
actions.  Rather  than  incori)orating  that 
’  suggestion  as  a  regulatory  recpiirement. 
he  LSC  will  address  it  in  the  iiolicies  and 
4.6  procedures  for  enforcement  actions. 


before  the  informal  conference.  The 
final  rule  adds  to  the  notice  of  the 
preliminary  determination  a 
nujuirement  for  summarizing  |)iior 
atteinjils  at  resolution.  The  jirevious 
rule  recpured  that  the  same  l.SC 
employee  who  issued  the  notice  would 
hold  the  informal  conference.  The  final 
rule  iiermits  LSC  to  designate  any  senior 
employee  to  hold  the  intorinal 
ctinference.  which  provides  LSC  with 
more  tlexihilitv  to  set  a  dispute 
resolution  tone.  The  final  rule  also  adds 
“iiniilementation  of  corrective  actions” 
as  an  example  of  the  tyjies  of  settlement 
or  compromise  envisioned  tor  the 
informal  conference. 

The  final  rule  includes  a  new 
alternative  strategy  for  informal 
resolution  juior  to  the  implementation 
of  an  enforcement  action.  LSC  has  the 
o])tion  of  notifying  the  recipient  that  it 
can  avoid  the  enforcement  action 
through  corrective  action,  il  appro])riate. 
The  recijiient  may  elect  to  accept  that 
corrective  action  through  timelines  and 
im])lementation  jdans  acce])tahle  to  l.SC. 
and  documented  in  a  compliance 
agreement;  LSC  could  hold  the 
eMorcement  action  in  abeyance  so  long 
as  the  rec.ii)ient  honors  the  agreement.  It 
the  recipient  completes  the  corrective 
actions  to  I.Sf’ s  satisfaction  (in  both 
i  substance  and  timeliness),  then  l.SC 
would  withdraw  the  preliminary 
determination  without  implementing 
the  enforcement  action.  If  LSC  at  any 
time  decides  that  the  recipient  has 
failed  to  adhere  to  the  agreed-uiion 
corrective  ac.tion  plan,  including  tailing 
to  act  in  accordance  with  the 
established  timeline,  then  LSC  could 
continue  with  the  enforcement  process. 


Infonnal  Conforonca  and  Prompt 
Correct ivo  Actions 

The  final  rule  makes  a  number  of 
revisions  to  increase  the  focus  on 
attempts  to  resolve  the  violation  at  or 


d.  Suspension  Appeals 

In  response  to  the  comments  received. 
LSC  has  included  in  the  final  rule  an 
appeals  ])rocess  tor  suspensions  that  last 
over  thirty  days.  The  appeals  process  is 
based  on  the  appeals  process  tor  limited 
reductions  of  funding.  As  with 
susjjension  decisions,  the  timeframe  is 
short  to  enalile  l.SC  to  resolve  the 
apjjeal  cjuic.kly.  Unlike  other 
enforcement  actions,  suspensions  are 
enforced  during  the  appeal  jieriod. 
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e.  Scop(^  of  Eniorceimmt  Action 

I'he  final  rule  di.scusses  the  scope  of 
partial  terminations  and  limited 
nuluctions  of  funding  by  using  the 
language  of  the  previous  rule  regarding 
the  level  of  financial  assistance 
jHovided  by  the  (iorporafion  to  a 
nH;ij)ient  pursuant  to  a  grant  or  contract. 
4.')  ('.FR  1800. 1  defiiuis  "financial 
assistance”  as  the  “annualized  funding 
from  the  (Corporation  granted  under 
.section  10()(i(a)(l)(A)  for  the  direct 
delivery  of  legal  assistance  to  eligible 
clients.”  These  grants  are  for  the 
provision  of  general-pnrpo.se  legal 
assistance  in  a  geogra])hic:  area  or  to  a 
sjiecific  popvdation.  (Currently.  LSC 
provides  these  grants  for  thr(;e  types  of 
.service  areas:  basic  field.  Native 
American,  and  migrant.  When  LS(C 
awards  mnltijile  .service  areas  to  a 
recij)ient  (e.g..  both  a  basic  field  service 
area  and  migrant  service  area),  it 
typically  does  so  through  a  single  grant 
or  contract.  Fart  1808  enforcement 
actions  affect  the  level  of  financial 
assistance,  which  will  include  all  of  the 
l()08(a)(l)(A)  .service  areas. 

Other  LSC  grants,  under  sections 
1008(a)(1)(B)  or  (a)(3)  of  the  LS(C  Act, 
are  not  subject  to  the.se  procedures. 
Rather.  L.SC  may  provide  for 
terminations  or  other  enforcement 
actions  for  tho.se  grants  ])nrsuant  to 
policies  and  procedures  specific  to 
thos(!  grant  programs.  For  examph;. 
funding  for  Technology  Initiative  (hants 
is  project-based  and  specificallv  tied  to 
acquisitions,  tasks,  and  timelines. 

The  final  rule  implements  the  NPRM 
jji'ovision  that  limited  reductions  applv 
only  to  one  grant  year.  'Fhe  final  rule 
continues  the  provisions  of  the  previous 
rule  that  a  partial  termination 
j)resumptively  a])plies  to  onlv  one  grant 
year,  hut  that  LS(^  can  specifv  a  long(!r 
period  up  to  the  entire  funding  term. 

VI,  Sec:tion-hy-Seclion  Analysis 

Part  KiOa — Termination.  Limited 
Reduction  of  Funding,  and  Debarment 
Procedures:  Recom petition 

KiOti.l  Furpo.se 

.Section  1801.1(1))  contains  two 
additions.  Fir.st,  the  |)hrase 
“])roportional  to  the  proposed  action”  is 
added  to  modify  “timely  and  fair  due 
process  procedures."  This  addition 
corresponds  to  the  addition  of 
j)rocednres  for  limited  reductions  of 
funding  of  less  than  live  percent,  which 
do  not  include  a  hearing  before  a 
hearing  officer.  The  rule  provides  two 
.sets  of  overlapping  ])rocedures.  one  for 
debarments  and  terminations  of  funding 
(five  percent  and  greater)  and  the  other 
for  limited  reductions  of  funding  (less 


than  five  percent).  .Second,  the  ])hra.se 
"or  to  imj)o.se  a  limited  reduc;tion  of 
funding”  is  added  to  the  list  of  remedies 
available  under  the  ruli!. 

A  new  ^180 1.1(d)  reflects  a 
reorganization  of  the  ruli!  in  the  interest 
of  clarity.  It  relocates  the  previous 
§  18()(i.2(c),  without  change,  which 
described  ])rovisions  of  other  L.Sfi 
regulations  that  involve  funding 
changes  but  are  not  subject  to  the 
termination  procedures.  This  relocation 
emphasiz(!s  and  clarifies  that  the 
indicated  situations  are  not  subject  to 
the  actions  under  part  18(H).  A 
corre.s])C)nding  change  to  matching 
language  in  4.')  (iPR  ])art  1814  is 
included  in  this  final  rule. 

1808.2  Definitions 

This  .section  has  substantive  and 
structural  changes.  All  of  the  definitions 
now  appear  alphabet icallv. 

The  term  “(]orj)oration”  is  defined  in 
45  CFR  1800.1  to  mean  the  I.egal 
.Services  Corporation.  Tlu;  definition  has 
been  exj)anded  here  to  provide  that 
decisions  of  the  Cor])oration,  such  as 
initiating  a  part  1808  proceeding,  must 
he  made  by  an  individual  acting  at  tlu; 
level  of.  or  .senior  to,  an  L.S(;  office 
director.  A  ilepnty  director  could  make 
these  decisions  if  he  or  she  is  acting 
with  the  authority  of  the  director,  such 
as  when  the  director's  position  is 
vacant,  or  the  director  is  unavailable 
due  to  an  illness  and  the  d(!puty  director 
has  taken  over  the  relevant 
responsibilities.  The  FNFRM  had 
proposed  that  decisions  could  he  made 
by  deputy  directors.  The  final  rule 
narrows  the  circumstances  in  which 
deputy  directors  can  act,  in  part 
responding  to  concerns  raised  by  a 
commenter. 

“Days”  is  added  as  a  defined  term  to 
mean  calendar  days  as  computed  under 
the  Federal  Rules  of  Civil  Frocedure, 
unless  business  days  are  specified,  in 
which  case  .Saturdays,  Sundays,  and 
legal  holidays  recognized  under  those 
rules  are  excluded.  The  rule  had  not 
previously  defined  days,  which  could 
liave  caused  confusion  regarding 
deadlines.  In  particular,  some  deadlines 
were  five  days,  which  in  some  cases 
could  he  as  little  as  two  business  days. 
All  time  periods  hidow  fifteen  days  are 
changed  in  (he  rule  tf)  business  days. 

"Funding  term”  is  added  as  a  defimul 
term  to  mean  the  time  period  for  an 
award  of  financial  assistance  for  a 
service  area  as  that  term  is  used  in 
grant-making.  The  funding  term  is  the 
longe.st  period  between  competitions  for 
a  service  area.  Under  45  (iFR  part  1834, 
L.SC,  can  award  a  section  10()8(a)(l  )(A) 
grant  or  contract  for  up  to  five  years, 
which  is  the  funding  term.  L.SC  provides 


section  l()()8(a)(l)(A)  awards  for  a 
maximum  funding  term,  which  is 
normally  no  greater  than  thnu;  years. 
Within  the  funding  term.  L.S("  provides 
funding  for  grant  award  periods  of  no 
more  than  one  year,  which  can  he 
renewed  for  additional  grant  award 
IMii'iods. 

"Limited  reduction  of  funding”  is 
added  as  a  defined  term  for  reductions 
of  funding  of  less  than  five  percent, 
which  the  previous  rule  excluded  from 
the  (hifinition  of  terminations.  Unlike 
partial  terminations,  limited  reductions 
a])])lv  only  to  the  current  grant  year. 

"kSf"  re(piirements”  is  added  as  a 
defined  term  in  45  (iFR  |)art  1818  to 
ca])ture  the  full  list  of  statutory, 
regulatory,  and  other  requirements  that 
apply  to  L.S(]  grants  or  contracts  for 
financial  a.ssistance  under  the  L.SC  Act. 
Farts  1808  and  1823  of  the  previous 
rules  re|)eatedly  referenced  the  list  of 
sourc;es  si)ecified  in  this  definition.  For 
both  clarity  and  consistency,  the  term  is 
now  defined  using  the  language 
ap])earing  in  the  previous  rules  and  is 
cross-referenced  in  both  parts  1808  and 
1823. 

“Recei])!”  of  materials  is  added  as  a 
defined  term  to  ])rovide  clarity  in 
calculating  deadlines  under  the  ride. 
Formal  .service  of  process  is  not 
reijnired.  .Sm  vice  mu.st  he  sufficient  to 
ensure  that  both  L.S(i  and  the  recipient 
are  fully  aware  of  the  proceedings  and 
the  actions  taken  by  both  entities  at  each 
stage. 

The  definition  ol  “recipient”  is 
fnnctionallv  unchanged  from  the 
])reviously  puhli.shed  version  of  this 
rule,  which  reiterated  the  definition  at 
45  CFR  1800.1.  The  final  rule  replaces 
that  reiteration  with  a  sim])le  cross- 
referent:e. 

The  term  ‘‘snh.stantial 
noncom])liani:e”  is  clarified  in  this  rule. 
The  term  is  defined  to  mean  either  a 
substantial  violation  of  the  L.SC 
reiiuirements  or  a  substantial  failure  to 
])rovide  high  (juality,  economical,  and 
effective  legal  assistance. 

A  definition  of  “substantial  violation” 
has  been  ailded  using  the  functional 
definition  from  §  1808.3(a)  without  any 
material  modifications  that  would 
change  its  meaning  or  application  from 
the  iirevious  rule. 

Tlie  definition  of  “termination”  has 
been  iqidated  to  refiect  new  definitions 
in  the  rule  and  relocation  of  the  cro.ss- 
references  to  other  regulations;  no 
material  modifications  that  would 
change  its  meaning  or  application  from 
the  ])revious  rule  have  been  made. 

A  definition  of  “violation”  has  been 
added  to  make  clear  that  the  .scope  of 
violations  at  issue  under  this  rule  is 
limited  to  the  L.S(]  requirements. 


i 
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1()0().3  (Grounds  for  a  Termination  or  a 
Limited  Rednetion  of  Funding 

The  title  of  this  section  is  updated  to 
add  limited  reductions  of  funding. 

S(!ction  in()(i.3(a)  has  minor 
nomenclature  changes  to  conform  to  the 
new  definitions  and  terms,  including 
the  new  definition  of  “substantial 
violation.”  hnt  without  any  material 
modifications  that  would  change  its 
meaning  or  application  from  the 
])revions  rule.  'Lhe  definition  of  a 
“substantial  failure”  remains  in 
^  KiOti. 3(a)(2)  with  two  adjustments;  1) 
the  LSC;  a]5])ropriations  have  been  added 
as  a  measure  of  i)erformance.  and  2)  the 
term  “guidance”  is  changed  to 
“guidelines  or  instructions”  consistent 
with  the  use  of  those  terms  in  lien  of 
“guidance”  throughout  the  previous  and 
revised  rules. 

Section  l(i()B.3(h)  is  added  to  specify 
that  LSC  may  imijose  a  limited 
reduction  of  funding  for  .substantial 
violations,  hut  not  substantial  failures, 
when  LSC  determines  that  a 
termination,  in  wlu)le  or  in  part,  is  not 
warranted.  As  with  terminations,  LSC 
can  base  a  limited  reduction  of  funding 
only  on  substantial  violations  oc.curring 
within  the  ])ast  five  years. 

Section  l(i()().3(c),  the  former 
l)aragraph  (h).  is  changed  to  add  limited 
reductions  of  funding,  'fhe  reeiuirements 
for  a  “substantial  violation”  are  moved, 
without  material  modifications  that 
would  change  their  meaning  or 
ajjplication  from  the  previous  rule,  to 
the  new  definition  of  “substantial 
violation.”  As  projmsed  in  the  NFRM 
those  same  criteria  ajjply  to  the 
determination  of  the  magnitude  of  a 
jn'ojjosed  termination  or  limited 
reduction  of  funding.  LSCi  stated  in  the 
NPRM  that  consideration  of  these 
factors  was  already  implicit  in 
considerations  of  liow  much  funding 
should  he  affected  by  a  proposed 
enforcement  mechanism.  SCLAlD’s 
comments  recommended  that  LSC  add 
an  entire  new  .section  and  criteria  for 
determinations  of  magnitude,  including 
the  imjjact  on  client  services  and  other 
funding  for  the  recipient.  The  final  rule 
does  not  do  so  because  the  magnitude 
of  an  enforcement  action  should  relate 
directly  to  the  magnitude  of  the 
violation  and  deterrence  of  future 
violations.  LSC  has  general  discretion  to 
c.onsider  the  totality  of  the  situation 
when  deciding  how  to  proceed  with  an 
enforcement  action  to  foster  ongoing 
compliance  while  minimizing 
disruption  of  client  .services. 

I(i0().4  (hounds  for  Debarment 

This  section  does  not  include  any 
material  modifications  that  woidd 


change  its  meaning  or  a])plication  from 
the  ])reviou.s  rule.  All  changes  are 
t(;chnical  adjustments. 

The  language  of  section  l(j()(i.4(l))(4)  is 
modified  to  clarify  that  it  applies  to  anv 
arrangements  that  are  covered  by 
debarments,  not  only  suhgrants  or 
sul«;ontract.s,  and  that  reference  to  a 
debarred  “IFA,”  which  is  undefined  in 
the  previous  ride,  means  any  debarred 
independent  public  accountant  or  other 
auditor. 

Last,  the  reference  to  the  “effective 
date  of  this  rule”  in  l()()(i.4(h)(.'j)  is 
changed  to  December  23,  1998,  the 
effective  date  of  the  ])r(!vion.s  rule. 

l(i()(i..'j  Procedures 

The  heading  and  §  1()()8..'j(a)  are 
updated  to  remove  the  limited  reference 
to  terminations  and  debarments  in  order 
to  include  limited  reductions  of 
funding.  These  procedures  are  available 
for,  and  aj)])ly  to,  all  part  1808 
enforcement  mechanisms. 

A  new  §  1808. .')(!))  is  added  to 
correspond  to  the  new  level  of  review  in 
S  1808.10  for  limited  reductions  of 
funding.  The  L.Sd  President,  or  another 
senior  LSC  em])loyee,  will  hear  any 
final  apjieal  of  a  limited  reduction  draft 
final  decision.  Tho.se  procedures  are 
modeled  on  the  4.'i  CFR  ])art  1830  final 
ap])eal  jirocediires  for  disallowed  costs. 
The  person  hearing  the  appeal  must 
have  not  been  involved  in  the  prior 
])roceeding.s.  'fhe  final  rule  requires  that 
LSC  designate  the  person  to  hear  the 
final  appeal  before  LS(i  considers 
whether  or  not  to  ])roceed  with  a 
preliminary  determination  fora  limited 
reduction  of  funding. 

1808.8  Preliminary  Determination  and 
Final  Decision 

The  title  of  this  .section  is  updated  to 
include  reference  to  a  final  decision, 
which  may  be  issued  under  this  section 
if  the  recijnent  does  not  request  any 
review  of  the  ])reliminary 
determination.  The  language  of  this 
section  is  updated  for  clarity  and  to 
include  limited  reductions  of  funding, 
without  material  modifications  that 
would  change  its  meaning  or 
ajjplication  from  the  previous  rule. 

Section  1808. 8(a)(8)  is  added  to 
ex])licitly  provide  an  option  for  LSC  to 
specifv  corrective  action  that  could 
resolve  the  situation  without  a 
termination  or  limited  reduction  of 
funding.  This  language  is  ha.sed  on  the 
jirevious  .susi)en.sion  rule  at  4.'i  (iFR  part 
1823;  it  does  not  a])j)ear  in  the  previous 
part  ItiOti  rule.  LS(i  is  not  reiiuired  to 
provide  the  recipient  with  a  corrective 
action  option,  and  the  reci])ient  does  not 
have  a  right  to  avoid  a  termination  or 
limited  reduction  of  funding  through 


corrective  actions  unless  explicitlv 
authorized  by  LS(L  This  language 
provides  a  clear  option  for  resolving 
these  situations  through  corrective 
action  if  LS(”  detiirmines  that  doing  so 
would  he  sufficient  pursuant  to  the  new 
??  1808. 7(a). 

Section  1808.8(a)(7)  is  added  to 
reijuire  that  the  preliminary 
determination  summarize  any  prior 
attempts  at  resolution  of  the  situation. 
The  addition  of  this  |)aragra})h  does  not 
reijnire  LS(i  to  seek  resolution  j)rior  to 
initiating  a  part  1808  action.  Rather, 
when  LS(]  and  the  recijjient  have 
attempted  to  re.solve  the  situation,  the 
rule  will  now  reijuire  that  LS(" 
summarize  those  attem})ts  and  make 
them  |)art  of  the  administrative  record. 

References  to  a  “designated 
emjdoyee”  in  this  .section  are  rejjlaced 
with  references  to  the  Corjioration  as  the 
actor,  consistent  with  the  definition  of 
(iorjjoration. 

1808.7  Corrective  Action.  Informal 
Cionference,  Review  of  Written  Materials 
in  0|)|)o.sition  to  the  Preliminary 
Determination,  and  Final  Deci.sion 

'I’he  title  and  content  of  this  .section 
have  been  uj)dated  to  exj)and  anil 
clarify  the  ojitions  available  after  a 
reci|)ient  receives  a  j)reliminarv 
determination.  As  stated  in  the  jirevious 
rule,  the  informal  conference  is 
designed  to  create  the  o})j)ortimitv  for 
narrowing  the  issues  and  ex])loring  the 
jjossibility  of  .settlement  or  c.omi)romi.se. 
The  informal  conference  is  retained 
without  material  modifications  that 
would  change  its  meaning  or 
aj)|)lication  from  the  jirevious  rule.  The 
rule  is  changed  to  jiermit  any  senior 
LvSC  emj)loyee  to  hold  the  informal 
conference  rather  than  the  jirevious 
requirement  that  it  be  held  by  the  .same 
emjjloyee  who  is.sued  the  j)reliminarv 
determination.  In  some  cases,  the  same 
employee  should  handle  both  matters  to 
bring  consistent  j)ers|)ective  anil 
experience  to  the  matter.  In  other 
situations,  it  may  fixster  an  atmosjjhere 
of  settlement  or  comj)romi.se  to  have 
different  L.SC  emjjloyees  handle  each 
stage  of  the  jirocess. 

This  section  now  exj)licitly  jirovides 
an  o|)tion  for  the  reci|)ient  to  submit 
written  materials  in  oj)|)o.sition  to  the 
jjreliminary  determination  without  a 
request  for  an  informal  coiderence.  This 
o|)tion  to  j)resent  arguments  in  writing 
only  is  based  on  the  similar  ojition  in 
the  su.s|)ension  rule  at  4.'j  CFR  jiart  1823; 
a  conference  is  not  required  if  the 
reci|)ient  reque.sts  only  a  j)a|)er  review. 

1808. 7(a)  (Corrective  Action 

Paragra|)h  (a)  jirovides  a  new  option 
for  resolving  a  jireliminarv 
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determination  through  adoption  of  any 
cormelive  action  proj)osed  l)v  LSC,  in  its 
sole  (li.scretion.  as  a  clear  path  to 
.settlement  of  the  issues.  A  corrective 
action  proj)ose(i  hv  the  recij)ient  that 
significantly  differs  from  the  LSfi 
proposal  may  he  considered  at  an 
informal  conference  hut  not  as  part  of 
the  §  l(i()(>.7(a)  j)roc(!dnre.s.  The 
mcipient  must  agree  to  the  terms  and 
timing  of  implementation  of  the 
corrective  actions  to  the  satisfaction  of 
I.S(;.  as  memorialized  in  a  written 
compliance  agreement.  If.  at  any  time. 
LS(i  determines  that  the  nu'.ipient  is  not 
.sufficiently  implementing  the  corrective 
action.  LSC  can  proceetl  to  issue  a  draft 
final  decision,  subject  to  the  further 
rights  of  review  under  later  .sections  of 
this  part.  If  a  recipient  choo.ses  this  new 
process,  then  the  recipient  cannot  later 
r(!(juest  an  informal  conlenmce  under 
this  section.  This  option  res])onds  to  a 
comment  that  the  proposcul  rule  did  not 
ch;arly  address  what  would  happen  if 
the  recipient  adopted  the  suggesttul 
corrective  action.  It  al.so  implements 
suggestions  from  the  LSti  Board  that  the 
rule  should  provide;  better  m(;ans  of 
alternative  resolution  wlien  apjjropriate. 

l()(H>.7(h)-(g) 

I'he  provisions  regarding  the  informal 
conference  have  l)ei;n  revi.sed  to  clarifv 
the  j)roc(;dure.s.  permit  any  .senior  L.SC 
tanplovee  to  hold  the  coiderence.  and  to 
n;(inir(;  that  a  draft  decision  to  proce(;d 
with  the  enforcement  o])tion  contain  a 
summarv  of  the  i.ssnes  raised  in  the 
conference  or  in  .sul)mitt(;d  written 
materials. 

KiOti.H  Hearing  for  a  Termination  or 
D(;harm(;nt 

The  title  of  this  section  is  updated  to 
specify  that  hearings  are  available  only 
for  terminations  and  debarments,  but 
not  for  limited  reductions  of  funding. 
There  are  no  material  modifications  that 
would  change  the  meaning  or 
a))plication  of  this  section  from  the 
previous  rule.  The  deadlines  have  been 
designat(;d  as  business  or  calendar  days 
consi.st(;nt  with  the  new  definition  of 
days. 

1  ()()(». ‘t  R(K;ommend(;d  D(;ci.sion  for 
'rermination  or  n(;t)arment 

The  title  and  language  of  this  section 
are  updat(;d  to  specify  that  tin; 
n;comm(;nd(;d  decision  is  applicable 
oidy  to  hearings  for  terminations  or 
d(;harments.  'I’he  only  snh.stantivi; 
change;  is  a  new  1()()().{t{a)(2)  that 
p(;rmils  tin;  h(;aring  officer  to 
recommend  r(;ducing  a  t(;rmination  to 
lx;low  five  p(;rcent.  and  thus  conve;rt  a 
termination  into  a  limit(;d  r(;duction  of 
funding.  The  pn;viou.s  rule  permitted 


the  hearing  officer  to  recommend 
terminations  only,  which  woidd 
exclude  the  option  of  funding 
reductions  of  below  five;  percent. 
Reference  to  limit(;d  r(;dnctions  of 
funding  is  add(;d  to  §  KiOti.ttlaK.'t)  for 
consist(;ncy  without  auv  material 
modifications  that  would  change  its 
nu;aning  or  application  from  the 
jirevious  rule  r(;fer(;ncing  terminations 
or  d(;barnu;nt.s. 

KiOti.K)  Final  Decision  fora 
Termination,  Det)arm(;nt,  or  Limited 
Reduction  of  Funding 

This  .section  is  uj)dated  to  add  direct 
appeals  to  the  LS(i  l’r(;.sldent.  or 
designee,  of  draft  final  decisions  for 
limited  reductions  of  funding.  'I'his  type 
of  appeal  is  similar  to  the  final  ap])eal 
of  a  disallowed  cost  decision  in  4.5  CFR 
|)art  1830.  'riu;  final  review  is  identical 
as  that  provided  for  in  other  part  ItiOti 
actions,  with  one  exce])tion.  h'or  limited 
r(;duction  of  funding  aj)peals  to  the 
Pr(;sident,  in  which  there  in  no  right  to 
review  by  a  hearing  officer,  n(;w 
paragraph  (d)  jjiovides  that  the 
ih(;sident  must  not  have  had  prior 
involvement  with  the  limited  reduction 
of  funding  i)roc(;edings  under  this  ])art. 
That  provision  is  al.so  based  on  the  part 
1830  |)roces.s,  whic:h  r(;(piir(;.s  tiiat  the 
President  not  review  actions  in  which 
he  or  she  had  |)rior  involv(;m(;nt.  As 
discu.ssed  in  the  FNPRM.  the  President 
is  not  di.s(iualifi(;d  m(;rely  becausi;  he  or 
she  is  briefed  about  the  situation, 
contact(;d  by  tin;  recipient  or  other 
])arties.  or  otherwise  is  aware  hut  not 
actively  involved  in  the  part  1808 
proceedings. 

A  number  of  connn(;nls  n;commend(;d 
that  the  hearing  officers  or  the  final 
d(;ci.sion  maker  for  appeals  be  non-L.SC^ 
employees.  As  discu.ssed  earlier,  in  1008 
(Congress  lifted  the  LSC  Act  requirement 
for  (;nforcement  actions  to  be  r(;viewed 
by  an  independ(;nt  hearing  examiner, 
'riu;  final  rule  does  not  change  the 
im|)artiality  re(|uirement  for  hearing 
officers  for  terminations  and  debarment 
that  they  have  not  had  prior 
involvement  in  the  ))art  1808 
enforcement  action  being  reviewed.  It 
also  does  not  change  the  ability  of  L.SC 
to  .su.sp(;nd  funding  for  up  to  thirty  days 
without  impartial  review.  For  the  new 
limit(;d  r(;ductions  of  funding  and 
susjjensions  of  over  thirty  days,  the  final 
rule  pn)vide.s  the  same  r(;(]uir(;ment  of 
impartiality  for  the  L,S(i  President  or 
oth(;r  .senior  L.SC!  (;mploy(;t;  providing 
final  review  of  the  matter.  'I'liese 
impartiality  re(|uir<;m(;nt.s  an;  sufficient 
for  tin;  j)roce.s.s  rights  of  recij)ient.s 
within  tin;  statutory  framework  and 
L.SfTs  understanding  of  Congress’s 
exjjectations  for  L.Sfi’s  (;nforcement 


pr()C(;dures.  Other  changes  to  this 
.section  clarify  the  ])roc(;.ss  and  deadlines 
without  substantive  changes.  The 
FNPRM  suggested  adding  the 
Sl8()8.()(a)  pr(;liminary  (i(;termination 
re(|uir(;meuts  to  any  final  d(;ci.sion 
modifying  or  (;xtending  tin;  draft  final 
dec.ision.  That  suggestion  is  not  retaiu(;d 
in  this  final  ruh;  because  it  became 
a])parent  during  the  comment  period 
that  tho.se  recjuirements  are  tailored  to 
the  ])reliminarv  determination,  e.g., 
including  the  notice  of  rights  to  a])])eal 
and  continued  funding,  and  are  not 
appropriate  for  final  decisions. 

ItiOti. 11  Qualifications  on  Hearing 
Procedures 

This  section  is  iqjdated  for  clarity 
without  material  modifications  that 
would  change  its  meaning  or 
ap])lication  from  the  jn'evious  rule. 
.Section  ItiOti.l  1(c)(3)  is  updated  to 
recpiire  that  L.SC  ]novide  the  final 
d(;ci.sion  to  the  recipient  within  five 
days  of  the  ex])iration  of  the  a])peal 
])eriod.  The  jirevious  rule  slated  that  the 
recominend(;d  decision  would  become 
final  if  not  a|)pealed.  hut  did  not  state 
when  it  must  he  ])rovided  as  a  final 
decision. 

I()()(i.l2  'rime  and  Waiver 

'I’his  section  is  iqjdated  for  clarity 
without  material  modificati{)ns  that 
would  change  its  meaning  or 
application  from  the  ])reviou.s  rule. 

1808.13  Interim  and  ()lh(;r  Funding, 
Re])rogramming,  lm|)lementation 

'rhis  section  is  u|)dated  to  include 
reference  to  limited  reductions  of 
funding.  A  new  §  1808.1 3(d)  is  added  to 
state  explicitly  that  the  manner  of 
im])lementation  is  at  the  sole  discretion 
of  L.SC.  For  example,  depending  on  the 
situation,  including  the  timing  of  the 
action  in  the  grant  year  and  funding 
t(;rm.  L.Sfi  may  choose  to  pro-rate  a 
partial  termination  or  limited  reduction 
through  the  remaining  grant  payments 
or  to  withhold  the  reduced  funds  in  one 
lump  sum.  'I’he  previous  rule  did  not 
address  that  issue  and  this  new  section 
is  consistent  with  the  o])tion.s  available 
to  L.S(;  within  its  discretion  under  that 
rule. 

.Section  1808.1 3(e).  the  former 
])aragraph  (d),  is  modified  to  remove  the 
n;fer(;nce  to  using  the  terminat(;d  or 
r(;duced  funds  for  the  same  service  area, 
as  ])ro])o.sed  in  the  NPRM.  'I’he  jnevious 
rule  provided  that  L.Sfi  may  k(;ep  the 
funds  in  the  same  service  area  or 
otherwise  reallocate  them  for  any  basic 
field  purpo.ses.  .Some  of  the  comments 
r(;commend(;d  keeping  the  existing  rule. 
As  discussed  in  the  NPRM,  this 
language  is  eliminated  h(;cau.se  it  could 
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load  to  an  orronoous  oxpoc.tation  that 
LSC,  would  givo  jjroforonco  to  koojnng 
tho  funds  from  a  tonuiuatiou  in  i)art  or 
from  a  limitod  rodm:tiou  of  funding  m 
tho  samo  sorvic.o  aroa  in  which  tho  samo 
rocipiont  continnod  to  jjrovido  sorvicos 
through  tho  ond  of  tho  funding  torm. 

LSC,  had  tho  authority  nndor  tho 
])rovions  rnlo  anil  has  tho  anthoiity 
nndor  this  final  rulo  to  oxorciso  its 
discrotion  to  dotormino  tho  host  uso  ol 
thoso  funds  in  light  of  considorations 
such  as  tho  uoods  of  tho  sorvic.o  aroa,  tho 
hohavior  of  tho  rocipicut,  aud  othor  usos 
of  rocovorod  funds  for  omorgoncios  or 
spocial  grants  in  othor  sorvico  aroas.  Tho 
chango  in  languago  doos  not  chango  tho 
snhstanco  ot  tho  rnlo. 

Part  161-i — Piivoit-  Attornay 

Invoh'enwnt 


l()14.7(h)  Failuro  To  Comply  I 

Ono  tochnical  uiidato  to  45  (TR  part  ln> 
l(il4  rolatos  to  this  rulomaking.  in' 

Although  not  includod  in  tho  NFRM  or  nc 
1-NFRM.  this  updato  includos  no 
matorial  modilications  that  would 
chango  tho  moaning  or  application  ot 
this  section  from  tho  provious  rnlo  and 
is  nocossary  to  harmonizo  that  rulo  with 
this  rulomaking  and  othor  iirior  chaiigos  si 
to  tho  LSC  rognlations.  Fart  1(il4  \> 

roipiiros  that  an  LSC  rocipiont  oxiiond  ( 
an  amount  oijiiivalont  to  at  least  12..i  r 

porcont  of  a  basic  field  award  on  private 
attorney  involvomont  (FAl)  activities. 

Tho  failure  to  do  .so  may  result  iu  LSC,  t 
withholding  or  rocovoriug  some  funds  , 
from  tho  rocipiont,  doponding  on  tho  , 

circnmstancos.  Section  ini4.7  ol  tho  , 

provious  rulo  provided  tho  roipiiromonts  , 
for  thoso  situations  and  stated  that  tho 
withholding  or  recovery  ol  tunds  for  a 
failuro  to  moot  tho  part  l(il4 
roquiromonts  doos  not  constitute  odhor 
a  termination  or  a  denial  of  refunding, 
d’ho  roforonc.o  to  terminations  is 
changed  to  a  roforonco  to  any  action 
under  45  CFR  part  IhOti.  I’ho  roforonco 
to  denials  of  rofniiding  is  oliminatod.  as 
LSC,  withdrew  tho  denial  of  rolunding 
regulation  in  1998. 

Part  KiUi — Procof/me.s 
'I’his  final  rulo  iucoi’iioratos  some 
suhstantivo  changes  and  some  oxtonsivo 
structural,  hut  non-suh.stautivo,  changes 
to  45  CFR  part  1818  as  i)ro]K).sod  in  tho 
FNFRM.  Tho  significant  suhstantivo 
chango  to  tho  rnlo  involves  adding  tho 
imposition  of  sjiocial  grant  conditions 
during  a  grant  year  to  ^  1818.5(c).  Tho 
final  rulo  also  c.hangos  roforoucos  to 
violations  of  tho  I,SC  Act  throughout  tiro 
rulo  to  violations  of  tho  LSC 
roiiuiromonts  as  tho  torm  LSC, 
roquiromonts”  is  dofinod  for  uso  in  parts 
1898  and  1823.  Tho  provious  rulo 


dofiuod  tho  “Act”  as  the  LSC  Act  or  tho 
LSC  rules  aud  rognlations,  hut  did  not 
inclndo  othor  ai)plicahlo  laws,  such  as 
tho  LvSe  aiiproiM'iations  riders,  or  LSC, 
ouidolinos  and  instructions,  which  have 
boon  includod  in  both  i)arts  1898  and 
1823  as  they  have  boon  updated  over  tho 
past  thirty  years.  Fart  1818  is  both 
outdated  aud  confusing  in  this  regard. 
Tho  now  definition  of  LSC',  roiiuiromonts 
is  based  on  tho  languago  used  iu  parts 
1898  aud  1823,  and  this  dolinition 
applies  in  all  thriio  sections  for 
consistency  and  clarity. 

Some  of  tho  comments  suggo.stod 
changing  tho  thro.shold  .standard  nndor 
§  1 81 8.5(1))  for  proceeding  to 
onforcomont  actions  under  i)arts  1898 
and  1823.  Tho  rnlo  provides  that  LSC 
can  proceed  to  consider  onforcomont 
actions: 


Iwihonovor  tlioro  is  sul)stantial  reason  to 
believe  that  a  recipient  has  persistently  or 
intentionallv  violated  the  Act.  or.  alter 
notice,  has  failed  to  take  approirriate 
remedial  or  disciplinary  action  to  insure 
comiilianc.e  hy  its  enqiloyees  with  the  Act. 
and  attempts  at  informal  resolution  have 
been  nnsnccesslnl.  *  *  * 


45  CFR  1818.5(b).  Tho.so  comments 
suggested  adding  a  “knowing  anil 
willful”  standard  to  this  section.  Tho 
(lie’s  comment  notes  that  tho  1998 
rulomaking  considorod  using  “intent  as 
a  factor  in  tho  standard  for  torminations 
and  choose  instead  to  uso  the  doliuod 
torm  “knowing  and  willlul.  1  ho  tinal 
rulo  doos  not  chango  this  languago  and 
retains  tho  longstanding  “intent”  prong 
of  tho  part  1818  analysis  consistent  with 
original  struiduro  ol  tho  rnlo  under  tho 
LSC  Act  and  tho  1998  changes  to  parts 
1898  and  1823.  “Knowing  and  willtid’ 
was  adopted  in  1998  as  a  dofinod  torm 
in  thoso  regulations  as  ono  of  many 
factors  for  consideration,  while 
“intentionally  violated”  was  retained  in 
jiart  1818. 

1818.1  Furpo.so 

Tho  pur])oso  section  is  npdatoil  to 
incorporate  tho  broader  scope  of  tho 
LSC  roquiromonts. 

1818.2  Uofinitions 

Tho  definitions  soc.tion  is  iqidatod  to 
incorporate  tho  broader  sc.opo  ot  tho 
LSC  roquiromonts.  A  dolinition  ot 
“violation”  has  boon  added  to  m.iko 
c.loar  that  tho  scope  of  violations  at  issui 
nndor  this  rulo  is  limitod  to  tho  1,SC 
roquiromonts. 

1818.3  Complaints 

Tho  languago  of  this  section  is 
[.s  updated  for  clarity  and  to  roforonco  tho 
now  definitions. 


1818.4  Duties  of  Roci])ionts 

Tho  languago  of  this  soi:tion  is 
uiidatod  for  c.larity  aud  to  roforonco  the 
now  definitions.  A  now  S  1818.4(c)  is 
added  to  emphasize  that  this  section 
doos  not  create  rights  (or  roci])iimt 
om])loyoos.  Rather,  this  section  is 
dosignod  to  ensure  that  recipients  adopt 
and  follow  procoduros  dosignod  to 
onsnro  that  omployoos  implomont  and 
follow  tho  LSC  roquiromonts,  and  that 
tho  rocipiont  applies  tho.so  roquiromonts 
consistent  with  LSC’s  interpretation  ot 
them. 

1818.5  Duties  of  tho  Corporation 

Tho  languago  ot  this  .section  is 
updated  for  clarity  and  to  roforonc.o  tho 
now  definitions  and  include  rotoronco  to 
limitod  reductions  of  funding.  Soc.tum 
1818.5(a)  has  a  now  final  sontonco 
clarifving  that  LSC’s  investigation  of  a 
pos.sii)lo  violation  may  ho  limitod  to 
dotormining  it  tho  roci])iont  is  taking 
sufficient  actions. 

Tho  existing  languago  m  1818..)(t)) 
requires  “attom])t.s  at  informal 
ro.solution”  jirior  to  procooding  to 
c.onsidor  onforc.omont  actions  under 
some  circ.nmstancos.  There  are  no 
changes  to  this  languago.  hut  1,SC  notes 
that  tho  informal  resolution  roforoncod 
hero  includes  consideration  of  romodial 
actions,  provontativo  ac.tions.  and 

sanctions,  as  disc.ussod  in  tho  FNFRM. 

^  A  now  §  1()18.5(c.)  is  added  regarding 
immodiato  spocial  grant  conditions. 

I  Under  iirovious  1,SC  practice,  siiocial 
grant  conditions  wore  imposed  only 
fi  when  a  now  grant  was  awarded  oi  an 

'  exi.sting  grant  was  ronowod.  llnitoi  that 

’  ijractic.o.  a  roc.i])iont  had  an  opportunity 
to  consider  tho  spocial  grant  conditions 
jirior  to  agreeing  to  them.  I  ho  NFRM 
proi)osod  languago  to  permit 
impose  immodiato  grant  conditions  any 
time  that  tho  §  1818.5(b)  thresholds  are 
mot.  Tho  FNFRM  revised  that  languago 
to  permit  immoiliato  sjiocial  graut 
conditions  only  alter  LSC  dotorminos 
that  throe  factors  are  mot;  (1)  A  violation 
has  oc.currod.  (2)  corrective  actions  are 
required,  and  (3)  sjiocial  grant 
conditions  are  noodod  jirior  to  tho  next 
renewal  or  comjiotition.  Tho  immodiato 
sjiocial  grant  conditions  onalilo  1,SC  to 
h’  convert  roqnirod  c.orroc.tivo  actions 
c.ontainod  in  rojiorts.  siic.h  as  (X,h 
rojiorts.  into  sjiocific  grant  roquiromonts. 

ssuo  I(i23—Siisp(^nsion  Prortnhnvs 

Tho  NFRM  jiropo.sod  to  chango  only 
the  languago  regarding  tho  thirty-day 
limit  on  non-audit  hasod  susjionsions  to 
incroa.so  it  to  a  ninety-day  limit.  1  ho 
FNFRM,  and  this  final  rulo,  make  a 
the  numlior  of  non-sulistantivo,  tochnic.al 
c.hangos  to  harmonizo  tho  susjionsion 
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rule  with  4.1  CKR  part  KiOB.  In  the 
j)r(!vi()iis  rule.  some,  hut  not  all.  ol  the 
relevant  definitions  are  repeated  in  both 
rules.  The  final  rule  jirovides  a  cross 
reference  to  the  delinitions  in  4.1  (iFR 
part  IBOti  for  consistency.  An  additional 
change  is  made  in  the  final  rule  to 
permit  commencement  of  other 
enforcement  actions  during  a 
su.s|)ension.  This  change  is  consistent 
witii  the  overall  rulemaking  and  the 
revised  enforcement  mechanisms 
.structure. 

(Comments  on  the  NPRM  and  the 
KNFRM  recommended  an  apjieal 
process  for  suspensions,  especially 
those  that  go  beyond  certain  dollar 
thresholds.  'I'he  OIG  agreed  that  some 
appeal  might  he  apjiropriate.  hut 
expressed  concern  about  adopting 
appeal  procedures  that  are  too 
cumhersome  and  emphasized  that 
apjieals  should  occur  during  the 
pendency  of  the  .sus])en.sion.  which  is 
meant  to  protect  funds  from  future 
misuse.  The  final  rule  includes  an 
appeal  procedure  that  mirrors  the 
jirocedure  for  limited  reductions  of 
funding,  which  is  based  on  the  4.1  CIFR 
part  ](i3()  disallowed  cost  apjieal 
procedure. 

The  OK'i  also  recommeuded 
eliminating  any  time  limit  for 
sus])en.sions.  and  permitting 
suspensions  to  continue  until 
compliance,  as  is  tin;  case  for  audit- 
i)as(!d  suspensions,  in  the  1?)‘)8 
rulemaking.  hSCi  dec.id(;d  to  retain  a 
thirty-day  limit  on  suspensions  h(u;au.se 
LS(;  det(!rmiued  that  a  termination 
process  was  more  a]ipro])riate  than  a 
prolonged  suspension.  ()3  FR  (i4(i3()  at 
()4()38  (1998).  In  this  rnlemakiiig  LSC; 
has  exjianded  suspensions  to  ninety 
days  to  make  them  more  effective  in 
short  timeframes,  hut  LSfi  continues  to 
believe  that  terminations  or  reductions 
of  funding  with  their  corresponding 
proceduriis  are  more;  appropriate  for 
intractable  concerns  that  cannot  he 
re.solved  within  a  limitcid  su.s])en.sion 
period. 

1()23.2  D(!finitions 

The  definitions  of  "knowing  and 
willfur’  and  ‘‘recij)ient”  are  (hdeted  and 
replaced  with  a  cross-reference  to  the 
dijfinitions  in  4.1  (iFR  part  KiOti.  which 
include  both  oftho.se  terms.  'I’he 
(hd'initions  are  identical  in  the  previous 
rules  and  this  change  makes  no 
substantive  change  to  either.  3’he  n.se  of 
the  same  definitions  for  other  terms  in 
both  rules  provides  consistency 
throughout  the  regulations,  e.g..  ‘‘LS(i 
recpiirements”  and  "substantial 
violation.” 


1823.3  Grounds  for  Suspension 

The  previous  rule  provided  a 
definition  of  "substantial  violation” 
identical  to  the  use  of  that  term  in  4.1 
GF’R  part  IBOti.  The  term  is  deleted  in 
favor  of  the  new  cross-refenmcc;  to 
definitions  in  part  IBOti.  There  an;  no 
substantive  chang(!.s  to  the  definition. 

Similarly  the  term  "LS(; 
nujuinmients”  replaces  the  list  of  LSG 
rcHiuirements  that  appeared  in  this  rul(! 
and  in  other  places  in  the  regulations. 

It  is  flelined  in  4.1  (’.FR  j)art  1818  and 
cross-referenced  in  4.1  (ll’R  part  KiOti. 

1823.4  .Suspension  Procedures 

In  respon.se  to  comments  regarding 
the  need  for  ajjpeals  of  suspensions, 

L.S(i  is  adding  an  a])peals  j)roces.s  for 
sn.si)en.sions  that  la.st  longer  than  thirty 
days.  The  proce.ss  is  si)ecified  in 
§  1823.4(a)  and  (h).  This  addition 
])reserv(!.s  the  pnn'ious  rule’s 
re(|uirement.s  for  commencing 
.su.si)en.siou.s  based  on  notice  and  an 
informal  nuieting  and  continuing  tho.se 
suspensions  for  np  to  thirtv  davs 
without  further  apptud.  If  the 
suspension  lasts  longer  than  thirtv  davs, 
then  the  recipient  may  a|)i)eal  to  the 
L.SG  Pnisident.  The  ajipeal  procedures 
are  based  on  the  new  part  1808  limited 
reduction  of  funding  a])])eal  procedures, 
which  are  iii  turn  based  on  the  part  1()30 
disallowed  cost  appeal  procedures.  'I’he 
discu.ssion  of  those  procculures  iu  part 
1808  applies  eciually  to  this  .section. 
Unlike  part  1808  actions,  tin; 
suspension  will  continue  penuling  the 
a])|)eal.  3’he  final  rule  re()uire.s  that  L.S(] 
issue  a  .sus])en.sion  decision  within 
fift(!en  calendar  days  of  rec(!ipt  of  the 
ap])eal  in  order  to  resolve  the  ajjpeal 
j)romj)tly. 

New  ^  1823.4(d)  and  (e)  an;  cojhed 
from  tlie  revised  informal  conference 
jjrocedures  in  4.1  GFR  part  1808.  'I  hat 
language  em])hasize.s  .seeking  settlement 
or  compromise  and  ])rovide.s  that  the 
informal  meeting  can  lx;  conducted  by 
the  same  em])loyee  who  issued  the 
pro])osed  determinatiou,  or  another 
senior  L.SG  employee. 

.S(;ction  l(i23.4(k),  r(!gardiug  andit- 
ha.sed  suspensions,  is  updated  to  state 
that  the  new  appeal  proce.ss  does  not 
apply  to  audit-ha.s(>d  su.sjjensions, 
pre.serving  tin;  previous  rule’s 
re(juirements. 

1823.8  Interim  Funding 

A  technical  change  is  madi;  to 
S  1823.()(b)  to  state  that  suspended 
funds  will  be  “released”  at  the  end  of 
the  susjjeusion  perioil  rather  than 
“returned.” 


Promulgation  of  Regulations 
List  of  Subjects 

45  cm  Part  KiOti 

Administrative  practice  and 
procedure.  Grant  |)rogram.s-law,  Lcigal 
.services. 

45  CPU  Part  I  ti  l  4 

Grant  programs-law.  Legal  services. 
Reporting  and  recordkee])ing 
rec|uirem(mts. 

45  CPU  Part  Hilii 

Grant  programs-law.  L(!gal  services. 

45  CPR  Part  1023 

Administrative  practice  and 
|)rocedure,  (hant  ])rograms-law.  Legal 
services. 

For  the  reasons  set  forth  abc)ve,  and 
under  the  authority  of  42  U..S.G. 

299()g(3),  L.S(’  proposes  to  amend  4.1 
(iFR  chapter  XVI  as  follows: 

■  1.1.  Revi.se  ])art  1808  to  read  as 
follows: 

PART  1606— TERMINATION,  LIMITED 
REDUCTION  OF  FUNDING,  AND 
DEBARMENT  PROCEDURES; 
RECOMPETITION 

.Soc. 

KiOti.t  l’iir|)os(!. 
lli()(i.2  IFilinilions. 

KUXi.H  Grounds  tor  a  tcuniination  or  a 
limited  r(!dii('.tioii  of  iimding. 

KiOti. 4  (Irounds  for  deharimmt. 

KiOti. ,1  Procedures. 

Kittti.ti  Preliminary  determination  and  final 
d(!cision. 

Kit)fi.7  (iorreclivc!  action,  informal 

confercmce.  review  of  writUm  materials, 
and  final  decision. 

1000.8  Hearing  for  a  l(!rminalion  or 
deharnumt. 

KitiO.O  Recommemhul  decision  fora 
termination  or  (hiharmenl. 

KitIti.lO  Final  decision  for  a  termination. 
det)armenl.  or  limited  reduction  of 
funding. 

lOttti.ll  Qualifications  on  hearing 
|)rocedures. 

Kit)0.12  Time  and  waivtir. 

KiOti. 13  Intm'im  and  t(!rminalion  funding: 

r(;programming.  implementation. 

1000.14  Kecompelition. 

Authority:  42  II..S.G.  20<)tie(h)(l ). 
2!)!)0f(a)(3),  and  20«tif(d);  Puh.  L.  10.1-1  K). 
Title!  V.  .Secs.  101(1))  and  (c).  102,  103,  and 
104.  Ill  Slat.  2440.  2110-12;  Puh.  L.  104- 
134,  Title  V,  Sec.  103(1).  lit)  Stat.  1321, 
1321-13. 

§1606.1  Purpose. 

'rht;  ]mi']K)so  of  this  rule  is  to: 

(a)  I'insuro  that  the  (iorporatiou  is  able 
to  tiikf!  timoly  action  to  deal  with 
int:ident.s  of  substantial  noncompliant:e 
by  reci])ient.s  with  ;i  jirovision  of  the 
LSG  Act,  the  (iorjioiation’s 
a|)j)ro|)riations  at;t  or  other  law 
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applicable  to  L.SG  funds,  a  C{)r])()ration 
rule,  regulation,  guideline  or 
instruction,  or  the  terms  and  conditions 
of  the  reci])ient'.s  grant  or  contract  with 
the  C;ori)oration: 

(b)  Provide  timely  and  fair  due 
process  i)rocednres,  proportional  to  the 
j)roposed  action,  when  the  Corporation 
lias  made  a  jireliminary  dec:ision  to 
terminate  a  recipient's  LS(i  grant  or 
contract,  to  debar  a  recipient  from 
receiving  future  LSC  awards  of  financial 
assistance,  or  to  imjiose  a  limited 
reduction  in  funding;  and 

(c)  Ensure  that  scarce  funds  are 
provided  to  recijiients  who  can  jirovide 
the  most  effective  and  economical  legal 
assistance  to  eligible  clients. 

(d)  None  of  the  following  actions  are 
snhjec.t  to  the  jirocednres  or 
recpurements  of  this  part: 

(1)  A  reduction  of  funding  recpiired  by 
law,  including  hut  not  limited  to  a 
reduction  in,  or  rescission  of,  the 
Corporation’s  appropriation  that  is 
a])]K)rtioned  among  all  recipients  of  the 
same  class  in  jirojiortion  to  their  current 
level  of  funding: 

(2)  A  reduction  or  dednc:tion  of  LSC 
support  fora  recijiient  under  the 
Corporation’s  fund  balance  regulation  at 
4.'5  CFR  jiart 

(3)  A  recoverv  of  disallowed  costs 
under  the  Corporation’s  regulation  on 
costs  standards  and  procedures  at  4.'j 
CFR  part  1830; 

(4)  A  withholding  of  funds  jiursuant 
to  the  Cor])oration’s  Private  Attorney 
Involvement  rule  at  45  CiFR  part  1814. 

§1606.2  Definitions. 

For  the  purposes  of  this  part: 

(Corporation,  when  used  to  refer  to 
decisions  by  the  Legal  Services 
Cori)oration.  means  that  those  decasions 
are  made  by  an  individual  ac;ting  with 
a  .seniority  level  at,  or  e(|uivalent  to,  the 
level  of  an  office  director  or  higher. 

Days  shall  mean  the  numb(u'  of 
calendar  days  as  determined  hy  the 
rules  for  com]mtiug  time  in  the  F'ederal 
Rules  of  Civil  Procedure,  Rule  8,  except 
that  computation  of  basinass  davs  shall 
exclude  Saturdays,  Sundays,  and  legal 
holidays  (as  defined  in  those  rules). 

DaharinonI  means  an  action  taken  by 
the  (Corporation  to  exclude  a  recipient 
from  receiving  an  adtlitional  award  of 
financial  a.ssistance  from  the 
Cori)oration  or  from  receiving  additional 
LS(C  funds  from  another  reci])ient  of  the 
Cor])oration  pursuant  to  any  other 
means,  including  a  subgrant, 
subcontract  or  similar  agreement,  for  the 
j)(;riod  of  time  stated  in  the  final 
debarment  decision. 

Funding  tarin  means  the  maximum 
time  period  for  an  award  or  awards  of 
financial  assistance  under  section 


l()()8(a)(l)(A)  of  the  LS("  Act  provided 
hy  the  Corj)oration  to  a  reci})ient 
siilected  ])ur.suant  the  competition 
re(|uirements  at  45  (CFR  part  1834.  LSC, 
may  award  grants  or  contracts  for  a 
periotl  of  the  entire  funding  term  or  for 
shorter  periods  that  may  lx;  renewed  or 
extended  u])  to  the  funding  term. 

Knowing  and  willful  means  that  the 
recipicmt  had  actual  knowledge  that  its 
action  or  lack  thereof  constituted  a 
violation  and  despite  such  knowledge, 
undertook  or  failed  to  undertake  the 
action,  as  the  case  may  be. 

Liinitad  raduction  of  funding  means  a 
reduction  of  funding  of  less  than  five 
percent  of  a  recipient’s  current  level  of 
financial  assistance  imj)osed  hy  the 
Cori)oration  in  accordance  with  the 
Jirocednres  and  recjuirements  of  this 
jiart.  A  limited  reduction  of  funding  will 
affect  only  the  recijiient’s  current  year’s 
funding. 

LSCC  ivqniranwnts  nnums  the  same  as 
that  term  is  defimul  in  45  CFR  Part 
1818. 

Hecaipt  of  materials  shall  mean  that 
the  materials  were  .sent  to  the  normal 
address  for  jihvsical  mail,  email,  or  fax 
transmission,  and  there  is  reliable 
secondary  confirmation  of  deliverv.  For 
jihysical  deliverv.  confirmation  may  be 
jirovided  through  tracking  information 
from  the  deliverv  service.  For  other 
forms  of  delivery,  confirmation  may  be 
jirovided  through  a  document  such  as  a 
confirmation  (unail  or  a  fax  sent  from  an 
authorized  jierson  at  tin;  recijiient. 
Receijit  of  materials  by  the  LSC 
recijiient  or  the  Corjioration  is  sufficient 
for  the  running  of  ajijilicable  time 
jieriods.  Proof  of  receijit  by  the  Chair  of 
the  governing  body  is  not  necessary 
unless  deliverv  to  the  recijiient  itself 
cannot  be  reasonably  accomjilished. 

Bocipient  means  the  same  as  the  term 
is  defined  in  45  CFR  Part  1800. 

Substantial  noncoinpliance  means 
either  a  sub.stantial  violation,  as  defined 
in  this  jiart,  or  a  suhstantial  failure,  as 
indicated  at  §  1808.3(a)  of  this  jiart. 

Snbstanticd  violation  means  a 
violation  that  merits  action  under  this 
Jiart  lia.sed  on  consideration  of  the 
following  c;riteria  bv  the  (Corjioration: 

(1 )  rhe  number  of  restrictions  or 
requirements  violated; 

(2)  Whether  the  violation  rejiresents 
an  instance  of  noncomjiliance  with  a 
substantive  statutory  or  regulatory 
restriction  or  recjuirement,  rather  than 
an  instance  of  noncomjiliance  with  a 
non-substantive  technical  or  jirocedural 
rerjuirement; 

(3)  'Fhe  extent  to  which  the  violation 
is  Jiart  of  a  jiattern  of  noncomjiliance 
with  LSC  recjuirements  or  restrictions; 

(4)  The  extent  to  which  the  recijiient 
failed  to  take  action  to  cure  the  violation 


when  it  became  aware  of  the  violation; 
and 

(5)  Whether  the  violation  was 
knowing  and  willful. 

Torniination  means  that  a  rec:ijiient’s 
level  of  financial  a.ssistance  under  its 
grant  or  contract  with  the  Corjioration 
will  he  reduced  in  whole  or  in  jiart  in 
the  amount  of  five  jiercent  or  greater 
jirior  to  the  exjiiration  of  the  funding 
term  of  a  recijiient’s  current  grant  or 
contract.  A  jiartial  termination  will 
affect  only  the  level  of  funding  for  the 
current  grant  year,  unle.ss  the 
C.orjioration  jirovides  otherwi.se  in  the 
final  decision. 

Violation  means  a  violation  by  the 
recijiient  of  the  LSC  recjuirements. 

§  1606.3  Grounds  for  a  termination  or  a 
limited  reduction  of  funding. 

(a)  A  grant  or  coutrac;t  may  be 
terminated  in  whole  or  in  jiart  when; 

(1)  There  has  been  a  sub.stantial 
violation  by  the  rec:ijiient.  and  the 
violation  cic;c:urred  less  than  5  years 
Jirior  to  the  date  the  rec:ijiient  rec;eive.s 

a  Jireliminary  determination  pursuant  to 
S  1808. 8(a)  of  this  jiart;  or 

(2)  There  has  been  a  sub.stantial 
failure  by  the  rec:ijiient  to  jircivide  high 
cjuality,  ec:cinomic;al,  and  effec.tive  legal 
a.ssistanc:e.  as  measured  bv  generally 
ac:c:eiited  jircifessional  standards,  the 
jirovisions  of  the  LS(i  Ac;t  or  LSC 
ajijirojiriations.  or  a  rule,  regidation, 
iucducling  45  (iFR  1834.0(a)(2),  or 
gindelines  or  in.struc:ticins  issued  by  the 
Corjioration. 

(b)  The  Corjiciration  mav  imjiose  a 
limited  reduction  of  funding  when  the 
(kirjioration  determines  that  there  has 
been  a  sub.stantial  violation  by  the 
rec:ijiieut  but  that  termination  of  the 
recijiient’s  grant,  in  whole  or  in  jiart.  is 
not  warranted,  and  the  violation 
cic;c;urrecl  less  than  5  years  prior  to  the 
date  the  rec:ijiient  receives  a  preliminary 
determination  jiursuant  to  §  1808. 8(a)  of 
this  Jiart. 

(c:)  A  determination  of  whether  there 
has  been  a  substantial  violation  for  the 
jiurjio.ses  of  this  jiart.  and  the  magnitude 
of  anv  termination,  in  whole  or  in  jiart. 
or  any  limited  recluc;tion  in  funding, 
shall  be  based  on  cxinsideration  of  the 
c;riteria  set  forth  in  the  definition  of 
“sub.stantial  violation’’  in  §1808.2  of 
this  Jiart. 

§  1606.4  Grounds  for  debarment. 

(a)  The  Corjioration  may  debar  a 
recijiient,  on  a  showing  of  good  c:au,se, 
from  receiving  an  additional  award  of 
financial  a.ssistance  from  the 
(kirjioration. 

(b)  As  used  in  jiaragrajih  (a)  of  this 
.section,  “good  c:au.se’’  means: 
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(1)  A  terinination  of  financial 
assistance  to  the  recipient  ])nrsnant  to 
|)arl  1840  of  this  chapter; 

(2)  A  terinination  of  financial 
assistance  in  whole  of  the  most  recent 
grant  or  contract  of  financial  assistance: 

(3)  The  substantial  violation  hv  the 
recipient  of  the  restrictions  delineated 
in  1010. 2(a)  and  (h)  of  this  chapter, 
provided  that  the  violation  occurred 
within  years  |)rior  to  the  recei])t  of  the 
deharment  notice  hy  the  recipient: 

(4)  Knowing  entry  hy  the  recipient 
into: 

(i)  Any  agreement  or  arrangement, 
including,  hnt  not  limited  to.  a  snhgrant, 
subcontract,  or  other  .similar  agreement, 
with  an  entity  debarred  hy  the 
Corporation  during  the  period  of 
deharment  if  so  j)reclnded  hy  the  terms 
of  the  deharment:  or 

(ii)  An  agreement  for  profe.ssional 
services  with  an  independent  public 
accountant  or  other  auditor  debarred  hy 
the  (Corporation  din  ing  the  period  of 
deharment  if  so  precluded  hy  the  terms 
of  the  deharment:  or 

(.'!)  The  Filing  of  a  lawsuit  hy  a 
recipient.  j)rovided  that  the  lawsuit: 

(i)  Was  filed  on  behalf  of  the  recipient 
as  plaintiff,  rather  than  on  behalf  of  a 
client  of  the  recijiient: 

(ii)  Named  the  (Corporation,  or  any 
agency  or  employee  of  a  Fiuleral.  .State, 
or  local  government  as  a  didendant; 

(iii)  .Seeks  judicial  revimv  of  an  action 
hy  the  (Cori)oration  or  such  government 
agency  that  affects  the  recijiient's  status 
as  a  recipient  of  Federal  funding,  except 
for  a  lawsuit  that  se(!ks  review  of 
whether  the  (Cor|)oration  or  agency  acted 
outside  of  its  statutory  authority  or 
violated  the  recipient's  con.stitntional 
rights:  and 

(iv)  Was  initiated  after  December  23, 
1998. 

§1606.5  Procedures. 

(a)  Befon;  any  final  action  is  taken 
under  this  part,  the  recijiient  will  he 
])rovided  notice  and  an  opportnnitv  to 
l)e  heard  as  set  out  in  this  part. 

(h)  Prior  to  a  jn'idiminary 
determination  involving  a  limited 
reduction  of  funding,  the  (Corporation 
.shall  designate  either  the  President  or 
another  .senior  (Corporation  employee  to 
conduct  any  final  review  that  is 
reipiested  pursuant  to  §l(i()0.1()  of  this 
|)art.  The  (Cor])oration  shall  en.snre  that 
the  pmson  so  designated  has  had  no 
jirior  involvement  in  the  proceedings 
under  this  j)art  .so  as  to  meet  the 
criterion  .set  out  in  §  1000.1  ()(d)  of  this 
part. 

§  1606.6  Preliminary  determination  and 
final  decision. 

(a)  When  the  (Corporation  has  made  a 
jireliminary  determination  of  one  or 


more  of  the  following,  the  Corporation 
shall  issue  a  written  notice  to  the 
recipient  and  the  (Chair  of  the  recipient’s 
governing  body:  that  a  reci])ient’s  grant 
or  i:ontract  should  he  terminated,  that  a 
limited  reduction  of  funding  shall  he 
im])o.sed,  or  that  a  reci])ient  should  he 
diiharred.  'I’he  notice  shall: 

(1 )  .State  the  substantial 
noncompliance  that  constitntiis  the 
grounds  for  the  ])ro])osed  action; 

(2)  Identify,  with  reasonable 
s])ecificity,  anv  facts  or  documents 
relied  upon  as  justification  for  the 
proposed  action; 

(3)  Inform  the  recijjient  of  the 
proposed  amount  and  jiroposed 
effective  date  for  the  ])ro])osed  action; 

(4)  Advi.se  the  reci])ient  of  its 
prociidnral  rights  for  reviinv  of  the 
proposed  action  under  this  ])art; 

(.S)  Inform  the  recipient  of  its  right  to 
receive  interim  funding  pnrsnant  to 
§  1000.13  of  this  part: 

(0)  .Spec:ify  what,  if  any,  corrective 
action  the  recij)ient  can  take  to  avoid 
the  proposed  action;  and 

(7)  .Snmmarizi!  prior  atteinjits,  if  any. 
for  resolution  of  the  snh.stantial 
noncompliance. 

(h)  If  the  recipient  does  not  nuinest 
review,  as  provided  for  in  this  jiart. 
before  the  relevant  lime  limits  have 
exjnnul,  then  tlu;  (Cor|)oration  may  issue 
a  final  decision  to  the  recijiient.  No 
further  a])])eal  or  review  will  he 
available  under  this  part. 

§1606.7  Corrective  action,  informal 
conference,  review  of  written  materials,  and 
final  decision. 

(a)  If  the  (kn  ponition  pro])o,se.s  a 
corrcictive  action  in  the  jireliminary 
determination  pnrsnant  to  §  10()0.0(a)(0) 
of  this  part,  then  the  reci])ient  may 
accejjt  and  implement  the  corrective 
action,  in  lien  of  an  informal  conferenf:e 
or  submission  of  written  materials 
under  this  section,  subject  to  the 
following  r(!(]nirements: 

(1)  Within  10  business  days  of  receipt 
of  the  ])reliminary  determination,  the 
recipient  may  submit  a  draft  com])liance 
agreement  to  accejit  the  terms  of  the 
jiroposed  corrective  action,  which  must 
include  an  inijilemenlalion  plan  and 
timeline; 

(2)  If  the  Corporation  approves  the 
draft  compliance  agreement,  including 
any  modifications  suggested  hy  the 
rec:ii)ient  or  the  (kii'ijoralion,  then  it 
shall  he  imimorialized  in  a  final 
compliance  agremnent  signed  hv  the 
Corporation  and  the  recipient,  which 
shall  .stay  lhe.se  jiroceedings; 

(3)  If  the  recipient  completes  the 
terms  of  the  written  com])liance 
agreement  in  a  time  and  manner  that  is 
satisfactory  to  the  (kirporation,  then  the 


(k)rporation  shall  withdraw  the 
])reliminary  detiMinination;  and 

(4)  If  the  (Corporation  determines  at 
any  time  that  the  nicipient  has  not 
presented  an  accejitahle  draft 
compliance  agreement,  or  has  not 
fulfilled  any  terms  of  the  final 
comiiliance  agreement,  then  the 
Corporation  shall  notify  the  reci])ient  in 
writing.  Within  l.'j  calendar  davs  of  that 
notice,  the  Corjioration  shall  modify  or 
affirm  the  jireliminary  determination  as 
a  draft  final  decision.  The  draft  final 
decision  shall  summarize  these  attem])t.s 
at  resolution.  The  ilraft  final  decision 
need  not  engage  in  a  detailed  analysis 
of  the  failure!  to  resolve  the  substantial 
noncomi)liam;e. 

(h)  A  reci])ient  may  submit  written 
materials  in  o])po.sition  to  the 
preliminary  determination,  recjiiest  an 
informal  conference,  or  both,  as  follows: 

(1)  For  terminations  or  debarments, 
within  30  calendar  days  of  recei])t  of  the 
jireliminary  determination:  or 

(2)  For  limited  reductions  in  funding, 
within  10  business  days  of  n!cei])t  of  the 
preliminary  determination. 

(c)  Within  .'5  hnsine.ss  days  of  reiceipt 
of  a  reeiuest  for  a  conference,  the 
(Corporation  shall  notify  the  recijiient  of 
the  time  and  ])lace  thc!  conference  will 
he  held.  .Some  or  all  of  the  partici])ants 
in  the  conference  mav  attend  via 
tel(!phone.  unless  the  recipient  recpiests 
an  in-person  meeting  between  the 
(Corporation  and  at  least  one 
representative  of  the  recijiient.  If  the 
r(!ci])ient  nitpiests  an  in-per,son  meeting, 
then  other  jjarlicijiants  may  attend  via 
lele])hone.  Alternative  means  of 
participation  other  than  the  telephone 
are  permissible  at  the  sole  discretion  of 
the  Corporation. 

(d)  The  informal  conference  shall  he 
conducted  hy  the  (Corporation  em])loyee 
who  issued  the  ])reliminary 
determination  or  any  other  Corporation 
employee  with  a  .seniority  level 
eijiiivalent  to  the  level  of  an  office 
director  or  higher. 

(e)  At  the  informal  conference,  the 
Corporation  and  the  recipient  shall  both 
have  an  o])])ortunitv  to  state  their  case, 
seek  to  narrow  the  issues,  exjilore  the 
])os.sil)ili1ie.s  of  .settlement  or 
comjiromise  including  im]!lementation 
of  corr(!ctive  actions,  and  submit  written 
materials. 

(f)  If  an  informal  conference  is 
conducted  or  written  materials  art! 
submitted  in  opposition  to  the  proposed 
determination  hy  the  recipient,  or  both, 
the  (Corporation  shall  consider  any 
written  materials  and  any  oral 
pre.sentation  or  written  materials 
suhmitliul  hy  the  recipient  at  an 
informal  conference.  Ba.sed  on  any  of 
the.se  materials  or  the  informal 
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conference,  or  l)oth,  the  (x)rj)oration 
.shall  modify,  withdraw,  or  affirm  the 
])r(!liminarv  determination  through  a 
draft  final  decision  in  writing,  which 
shall  he  provided  to  the  recipient  within 
the  lat(!r  of  l.'i  calendar  days  aft(!r  the 
conclusion  of  thi!  informal  conference  or 
aft(n'  the  recipient  of  written  materials  in 
opposition  to  the  proposed 
determination  (when  no  informal 
conference  is  requested).  Fxce])t  for 
decisions  to  withdraw  the  i)reliminarv 
determination,  the  draft  final  decision 
shall  include  a  summary  of  the  i.ssues 
raised  in  the  informal  conferenc;e  and 
pre.sented  in  any  written  materials.  The 
draft  final  decision  need  not  engage  in 
a  detailed  analysis  of  all  issues  raised. 

(g)  If  the  recipient  does  not  recjuest 
further  ])rocess,  as  provided  for  in  this 
])art,  then,  after  the  relevant  time  limits 
have  expired,  the  Corporation  shall 
notify  the  recipient  that  no  further 
a])peal  or  review  will  he  available  under 
this  part  and  may  proceed  to  issue  the 
final  decision. 

§  1606.8  Hearing  for  a  termination  or 
debarment. 

(a)  l'’or  terminations  or  deharments 
only,  the  recipient  may  make  a  written 
re(|uest  for  a  hearing  within  the  later  of: 
30  calendar  days  of  its  recei|)t  of  the 
preliminary  determination,  or  l.'i 
calendar  days  of  receipt  of  the  draft  final 
decision  issued  under  §  10()(i.7  of  this 
l)art.  as  the  case  may  h(;. 

(h)  Within  10  husine.ss  days  after 
rec:eipt  of  a  recpiest  for  a  Inun  ing,  the 
('.or])oration  shall  notify  the  recii)ient  in 
writing  of  the  date,  time,  and  place  of 
the  hearing  and  the  names  of  the 
hearing  officer  and  of  the  attorney  who 
will  repre.sent  the  Corporation.  'Fhe 
time,  date,  and  location  of  the  hearing 
may  he  changed  upon  agreement  of  the 
Corporation  and  the  recipient. 

(c)  A  hearing  officer  shall  he 
apjjointed  hy  the  I’resident  or  designee 
and  may  he  an  employee  of  the 
Cor|)oration.  'fhe  hearing  officer  shall 
not  have  been  involved  in  the  current 
termination  or  debarment  action,  and 
the  President  or  designee  shall 
determine  that  the  person  is  (inalified  to 
])reside  over  the  hearing  as  an  imj)artial 
decision  maker.  An  im])artial  decision 
maker  is  a  ])erson  who  has  not  formed 

a  ])rejndgment  on  the  case  and  does  not 
have  a  ])ecuniary  interest  or  ])ersonal 
bias  in  the  outcome  of  the  ])roceeding. 

(d)  'I’he  hearing  shall  lx?  scheduled  to 
commence  at  the  earliest  appropriate 
date,  ordinarily  not  later  than  30 
calendar  days  after  tlui  (Corporation 
receives  the  notice  reciuired  hy 
paragraph  (h)  of  this  section. 

(e)  The  hearing  officer  shall  preside 
over  and  conduct  a  full  and  fair  hearing. 


avoid  delay,  maintain  order,  and  insure 
that  a  rec;ord  .sufficient  for  full 
disclosure  of  the  facts  and  issues  is 
maintained. 

(0  3’he  hearing  shall  he  open  to  the 
public  nnle.ss,  for  good  cause  and  the 
interests  of  justice,  the  luniring  officer 
determines  otherwise. 

(g)  The  (Corporation  and  the  recipient 
shall  lx;  entitled  to  lx;  represented  hv 
counsel  or  hy  another  person. 

(h)  At  the  hearing,  the  (Cor])oration 
and  th(!  recipient  (;ach  may  present  its 
ca.se  hy  oral  or  d(x:nmentarv  evidence, 
conduct  examination  and  cro.ss- 
examination  of  witnes.s(!s,  examine  any 
documents  submitted,  and  submit 
rebuttal  evidence. 

(i)  The  hearing  officer  shall  not  he 
hound  hy  the  technical  rules  of  evidence 
and  may  make  any  ])rocedural  or 
evidentiary  ruling  that  may  help  to 
insure  full  disclosuni  of  the  facts,  to 
maintain  order,  or  to  avoid  delay. 
Irrelevant,  immaterial,  re])etitious  or 
unduly  ])r(;judicial  matter  may  he 
excluded. 

(j)  Official  notice  may  he  taken  of 
published  policies,  rules,  regulations, 
guideliiKJS,  and  instrnc;tions  of  the 
(Corporation,  of  any  matter  of  which 
judicial  notice  mav  he  taken  in  a  Fixleral 
court,  or  of  any  other  matter  who.se 
existence,  authenticity,  or  accuracy  is 
not  open  to  .scaious  (jnestion. 

(k)  A  stenographic  or  ehx:tronic 
record  .shall  he  made  in  a  manner 
determined  hy  the  hearing  officer,  and 
a  copy  shall  lx^  made  available  to  the 
recij)ient  at  no  cost. 

(l)  The  (Corporation  shall  have  the 
initial  burden  to  show  grounds  for  a 
termination  or  debarment.  The  burden 
of  persuasion  shall  then  shift  to  the 
recipient  to  show  hv  a  preponderance  of 
(!vidence  on  the  record  that  its  funds 
should  not  he  terminated  or  that  it 
shoidd  not  he  debarred. 

§  1 606.9  Recommended  decision  for  a 
termination  or  debarment. 

(a)  For  termination  or  deharment 
hearings  under  ^KiOti.H  of  this  part, 
within  20  calendar  days  after  the 
conclusion  of  the  hearing,  the  hearing 
officer  .shall  i.ssue  a  written 
recommended  decision  to  the  recipient 
and  the  (Corporation,  which  may: 

(1)  Terminate  financial  a.s.si.staiu:e  to 
the  nx:ij)ient  commencing  as  of  a 
specific  date: 

(2)  Impose  a  limitixl  reduction  of 
funding  commencing  as  of  a  specific 
date; 

(3)  (Continue  the  recipient’s  current 
level  of  financial  assistance  under  the 
grant  or  contract,  subject  to  any 
modification  or  c:ondition  that  mav  he 


deemed  necessary  on  the  basis  of 
information  adduced  at  the  hearing;  or 

(4)  Debar  the  recipient  from  receiving 
an  additional  awartl  of  financial 
a.ssistance  from  the  (Corporation. 

(h)  'I'he  recommended  decision  shall 
contain  findings  of  the  significant  and 
relevant  facts  and  shall  state  the  reasons 
for  the  decision,  l^’indings  of  iac:t  shall 
lx;  based  solely  on  the  record  of.  and  the 
evidence  adduced  at  the  hearing  or  on 
matters  of  which  official  notice  was 
taken. 

§  1606.10  Final  decision  for  a  termination, 
debarment,  or  limited  reduction  of  funding. 

(a)  If  neither  the  (Corporation  nor  the 
recipient  requests  review  hy  the 
Fr(;sident  of  a  draft  final  decision 
pursuant  to  §  180(5.7  of  this  part  or  a 
recommended  decision  pursuant  to 
§  1(50(5.9,  as  provided  for  in  this  part, 
within  10  husine.ss  days  after  recei])t  hy 
the  recipient,  then  the  (Corporation  shall 
issue  to  the  recipient  a  final  decision 
containing  either  the  draft  final  decision 
or  the  recommended  de{:i.sion.  as  the 
case  may  he.  No  further  a])})eal  or 
review  will  lx;  available  under  this  ])art. 

(h)  The  recipient  or  the  (Corporation 
may  .seek  revi(;w  hv  the  President  of  a 
draft  final  decision  or  a  recommended 
decision.  A  re(iiu;.sl  shall  he  made  in 
writing  within  10  business  days  after 
recei))t  of  the  draft  final  dec;ision  or 
reconunend(;d  decision  hv  the  jjarty 
seeking  review  and  shall  state  in  detail 
the  reasons  for  seeking  review. 

(c)  The  President’s  review  shall  he 
based  .soh;ly  on  the  administrative 
record  of  the  proceedings,  including  the 
ap])eal  to  the  President,  and  any 
additional  submissions,  either  oral  or  in 
writing,  that  the  President  may  recjuest. 

A  rc;c:ij)ient  shall  he  given  a  co])y  of,  and 
an  oj)j)ortunity  to  respond  to,  any 
additional  submissions  made  to  the 
President.  All  submissions  and 
re.s})on.s(;.s  made  to  the  Presid(;nt  shall 
become  jjart  of  the  administrative 
record.  Ujjon  recjuest,  the  (Corjjoration 
.shall  j)rovidc;  a  c:oj)V  of  the 
administrative  rc;cc)rcl  to  the  rc;c:ij)ic;nt. 

(d)  I-'or  an  aj)j)eal  of  a  draft  final 
clc;c:i.sion  involving  a  limitcxl  rc;dnc:tic)n 
of  funding  jmrsuant  to  ^  1(50(5.7  of  this 
jcart  (for  which  there  is  no  right  to  a 
hearing  midc;r  (j  1(50(5.8  of  this  j)art)  the 
Prc;siclc;nt  may  not  rc;vic;w  the  aj)j)c;al  if 
the  Prc;.sidc;nt  has  had  jcrior  involvement 
in  the  j)rcx:c;edings  under  this  jcart.  If  the 
Prc;sidc;nt  c:annc)t  r(;vic;w  the  <q)j)c;al,  or 
the  Prc;.siclc;nt  c:hoo.sc;s  not  to  do  so.  thc;n 
the  aj)jx;al  .shall  he  reviewed  hy  either 
the  individual  designated  to  do  .so 
j)ursuant  to  1(50(5. .'5(h)  of  this  j)art.  or 
hv  another  .sc;nior  (Corj)C)ratic)n  emjjloyec; 
designated  hy  the;  President  who  has  not 
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had  prior  involvement  in  the 
jM'oceedings  under  this  part. 

(e)  As  soon  as  practicable  after  recei])t 
of  the  recpiest  for  review  of  a  draft  final 
(hicision  or  a  reconiinemhul  decision, 
hut  not  later  than  30  calendar  days 
thereafter,  the  Pnisident  or  desigmu; 
shall  ado|)t.  modify,  or  reverse  the  draft 
final  decision  or  the  recoininended 
decision,  or  direct  further  consideration 
of  the  matter.  In  the  event  of 
modification  or  reversal  of  a 
recommended  decision  ])nrsnant  to 

§  1000. 0  of  this  part,  this  decision  shall 
conform  to  the  retpiirements  of 
§  1000.0(h)  of  this  |)art. 

(f)  The  decision  of  the  President  or 
designee  under  this  section  shall 
become  final  ujjon  receipt  by  the 
recipient. 

§1606.11  Qualifications  on  hearing 
procedures. 

(a)  Except  as  modified  by  paragraph 

(c)  of  this  section,  the  hearing  rights  set 
out  in  §§1000.0  through  1000.10  of  this 
part  shall  applv  to  any  action  to  debar 
a  recipient  or  to  terminate  a  recipient's 
funding. 

(h)  The  Corporation  may 
simultaneously  take  ac.tion  to  debar  and 
terminate  a  recipient  within  the  .same 
hearing  procedure  that  is  set  out  in 
§§1000.0  through  ItiOO.lO  of  this  ])arl. 
in  such  a  case,  the  .same  hearing  officer 
shall  oversee  both  the  termination  and 
debarment  actions  in  the  same  hearing. 

(c)  If  the  (Corporation  does  not 
simultaneously  take  action  to  debar  and 
terminate  a  recipient  under  paragrajih 
(h)  of  this  section  and  initiates  a 
debarment  action  based  on  a  jirior 
termination  under  §  1000.4(h)(1)  or  (2), 
the  hearing  |)rocedures  set  out  in 
§  1000.0  through  1000.10  of  this  part 
shall  not  apply.  Instead: 

(1)  The  President  shall  appoint  a 
hearing  officer,  as  described  in 

§  1000.8(c).  to  nn  iew  the  matter  and 
make  a  written  recommended  decision 
on  debarment. 

(2)  The  hearing  officer's 
recommended  decision  shall  be  ba.sed 
.solely  on  the  information  in  the 
ailministrative  record  of  the  t(;rmination 
j)roceedings  providing  grounds  for  the 
debarment  and  any  additional 
submissions,  either  oral  or  in  writing, 
that  the  hearing  officer  may  retpiest.  The 
recij)ient  shall  he  given  a  cojw  of  and 
an  opportunity  to  respond  to  any*^ 
additional  submissions  made  to  the 
hearing  officer.  All  suhmi.ssions  and 
r(!.sj)on.se.s  made  to  the  hearing  officer 
shall  become  jjarl  of  the  administrative 
record. 

(3)  If  neither  j)arty  appeals  the  hearing 
officer's  recommended  decision  within 
10  business  days  of  recei])t  of  the 


recommended  decision,  tlu;  decision 
shall  become  final  and  the  final  decision 
shall  be  issued  by  the  (;or])oration  to  the 
r(u;ii)ient  within  .'j  business  days. 

(4)  lulher  party  may  ap])eal  the 
recomnuauhul  decision  to  the  lh'(!sident 
who  shall  nu'iew  the  matter  and  issue 
a  final  written  d(!cision  pursuant  to 
§1000.0(1)). 

(d)  All  final  debarment  decisions  shall 
state  the  effective  date  of  the  debarment 
and  the  ])eriod  of  deharment.  which 
shall  he  commensurate  with  the 
seriousne.ss  of  the  cause  for  deharment 
hut  shall  not  be  for  longer  than  0  years. 

(e)  The  (Corporation  mav  reverse  a 
debarment  decision  upon  recpiest  for  the 
following  reasons: 

(1)  Newly  discovered  material 
evidence; 

(2)  Reversal  of  the  conviction  or  civil 
judgment  n])on  which  the  deharment 
was  ba.sed; 

(3)  Hona  fide  change  in  ownership  or 
management  of  a  recipient; 

(4)  Elimination  of  other  cau.ses  for 
which  the  debarment  was  im])osed;  or 

(,1)  Other  rea.sons  the  (]orp{)ration 
deems  appro])riate. 

§  1 606.1 2  Time  and  waiver. 

(a)  Excej)!  for  the  (i-year  time  limit  for 
debarments  in  §  KiOti.l  1(d)  of  this  ])art, 
any  period  of  time  provided  in  the.se 
rules  may,  u])on  good  cause  shown  and 
determined,  he  extended  in  writing; 

(1)  by  the  (;or])oration,  unless  a 
hearing  oflic:er  has  been  appointed: 

(2)  by  the  hearing  officer,  until  the 
recommended  decision  has  been  issued; 
or 

(.3)  by  the  President  at  anv  time. 

(h)  Failure  by  the  (Corporation  to  meet 
a  lime  recjuirement  of  this  part  does  not 
])reclude  the  (Cor])oration  from 
terminating  a  recipient's  grant  or 
contract  with  the  (Corporation  or 
im])o.sing  a  limited  reduction  of 
funding. 

§1606.13  Interim  and  other  funding, 
reprogramming,  implementation. 

(a)  Pending  the  com])letion  of 
termination  or  limited  reduction  of 
funding  j)roceeding.s  under  this  ])art,  the 
(Corporation  shall  provide  the  recii)ient 
with  the  level  of  financial  assistance 
])rovided  for  under  its  current  grant  or 
contract  for  financial  assi.stance  with  the 
(Corporation. 

(h)  After  a  final  decision  has  been 
made  to  terminate  a  recij)ient's  grant  or 
contract  or  to  impo.se  a  limited 
reduction  of  funding,  the  reci])ient  lo.ses 
all  rights  to  the  terminated  or  reduced 
funds. 

(c)  After  a  final  decision  has  been 
made  to  terminate  a  recipient's  grant  or 
contract,  the  (Corporation  may  authorize 


closeout  or  transition  funding,  or  both, 
if  necessary  to  enable  the  recipient  to 
clo.se  or  transfer  current  matters  in  a 
manner  consistent  with  the  reci])ient's 
j)rofessional  res])onsil)ilitie.s  to  its 
pre.sent  clients. 

(d)  The  (Corporation  has  sole 
discretion  to  determine  the  manner  in 
which  the  final  decision  is 
implemented.  The  (Cori)oration's 
discretion  includes,  hut  is  not  limited  to 
the  decision  to  ])ro-rate  the  amount  of 
funds  reduced  over  the  remaining 
dishursements  in  the  funding  term  or 
deduct  the  sum  in  a  single 
disbursement,  or  any  other  method  the 
(Cor])oration  deems  a])proi)riate. 

(e)  Funds  recovered  hv  the 
(Cor])oration  pursuant  to  a  termination 
or  limited  reduction  of  funding  shall  be 
reallocated  by  the  (Cor])oration  for  basic 
field  j)urj)ose.s  at  its  .sole  discretion. 

§1606.14  Recompetition. 

After  a  final  decision  has  been  i.ssued 
by  the  (Corporation  terminating  financial 
assi.stance  to  a  recipient  in  whole  for 
any  service  area,  the  (Corporation  shall 
implement  a  new  com])etitive  bidding 
ju'oce.s.s  for  the  affected  service  area. 
Until  a  new  recipient  has  been  awarded 
a  grant  ])ursuant  to  such  ])roce.ss.  the 
(Cori)oration  shall  take  all  ])ractical  steps 
to  ensure  the  continued  provision  of 
legal  a.ssi.stance  in  the  service  area 
pursuant  to  §  1(534.11  of  this  part. 

PART  1614— PRIVATE  ATTORNEY 
INVOLVEMENT 

■  2.  The  authority  citation  for  part  1(514 
continues  to  read  as  follows; 

Authority:  .Sec.  1  ()()7{a)(2)((3  and  sec. 
l()()7(a)(:5):'(42  D.S.C.  29()(5r(a)(2)({3  and  42 
II.S.C.  2‘)<)(5f(a)(.3)). 

■  3.  Amend  §  1(514.7  by  revising 
paragraph  (h)  to  read  as  follows; 

§  1 61 4.7  Failure  to  comply. 

***** 

(h)  The  withholding  of  funds  under 
this  section  shall  not  be  construed  as 
any  action  under  4.'5  (CFR  ])art  1(50(5. 
***** 

■  4.  Revi.se  part  1(518  to  read  as  follows; 

PART  1618— ENFORCEMENT 
PROCEDURES 

Sec. 

1(518.1  I’m  pose. 

1(518.2  Definition. 

1(518. :i  (ioinplainls. 

1(518.4  Duties  of  recii)ienl.s. 

1(518.5  Doties  oftlie  (Corporation. 

Authority:  42  U.S.U.  2()9(ie(l))(l ). 
299(ie(l))(2).  299{5e(h)(5).  299{5r(a)(3). 
299(if(d),  and  299(ig(e). 
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§1618.1  Purpose. 

In  order  to  ensure  uniform  and 
consistent  interpretation  and 
a])plication  of  the  ])rovisions  of  the  LS(i 
Act,  the  (Corporation’s  appro])riations 
act  or  other  law  ap])lical)le  to  LS(] 
hinds,  a  (Corporation  rule,  regulation, 
guideline  or  instruction,  or  the  terms 
and  conditions  of  the  recijiient’s  grant 
or  t:ontract  with  the  (Corporation,  and  to 
prevent  a  (jiiestion  of  whether  the.se 
reciiiirements  have  been  violated  from 
becoming  an  ancillary  issue  in  any  case 
undertaken  by  a  recijiient,  this  part 
establishes  a  systematic  procedure  for 
enforcing  comiiliance  with  them. 

§1618.2  Definitions. 

I.S(J  icqiiiwnwnls  means  the 
provisions  of  the  LS(C  Ai:t,  the 
(Corporation’s  appropriations  act  or 
other  law  applicahh;  to  LS(C  funds,  a 
Corporation  rule,  regulation,  guideline 
or  in.struction,  or  the  terms  or 
conditions  of  the  recipient’s  grant  or 
c;ontract  with  the  Corporation. 

Violdlion  means  a  violation  by  the 
recipient  of  the  LS(C  recpiirements. 

§1618.3  Complaints. 

A  complaint  of  a  violation  hv  a 
recipient  or  an  employee  of  a  reci])ienl 
may  he  made  to  the  recijiient,  the  State 
Advisory  Council,  or  the  (Corporation. 

§  1618.4  Duties  of  recipients. 

(a)  A  reci])ient  shall: 

(1)  Advise  its  employees  of  their 
resiionsihilities  under  the  LSC 
re(]uirements; 

(2)  Estal)li.sh  procedures,  consistent 
with  the  notice  and  hearing 
recjuirements  of  section  1011  of  the  LS(C 
Act,  for  determining  whether  an 
enijiloyee  has  committed  a  violation  and 
whether  the  violation  merits  a  .sanction 
based  on  consideration  of  the  totalitv  of 
the  circum.stances;  and 

(3)  Establi.sh  a  policy  for  determining 
the  a])])ropriate  sanction  to  be  imposed 
for  a  violation,  including: 

(i)  Administrative  rejjrimand  if  a 
violation  is  found  to  he  minor  and 
unintentional,  or  otherwise  affected  hv 
mitigating  circumstances; 

(ii)  Susjjension  and  termination  of 
emj)loyment;  and 

(iii)  Other  .sanctions  a])])ro])riate  for 
enforcement  of  the  LS(C  recpiirements. 

(h)  Before  suspending  or  terminating 
the  emplovment  of  anv  ])erson  for  a 
violation,  a  recipient  shall  consult  the 
(Corporation  to  ensure  that  its 
interpretation  of  these  recpiirements  is 
c:on.sistent  with  (Corjmralion  polic.y. 

(c:)  This  .sc?c;tion  jirovides  proc:edural 
recpiirements  Iwtween  the  Corporation 
and  recijiients.  It  does  not  create  rights 
for  rec.ijiient  emjdoyees. 


§  1 61 8.5  Duties  of  the  Corporation. 

(a)  Whenever  the  Corporation  learns 
that  there  is  reason  to  believe  that  a 
rec:ii)ient  or  a  rec;ipient’.s  emjiloyee  may 
have  c:onnnittecl  a  violation,  the 
Corporation  shall  investigate  the  matter 
inomiitly  and  attem|)l  to  resolve  it 
through  informal  c:c)n.sultatic)n  with  the 
rec:i])ient.  Such  ac:tic)n.s  mav  he  limited 
to  determiniiig  if  the  rec:i])ient  is 
.suffic:iently  investigating  and  resolving 
the  matter  itself. 

(h)  Whenever  there  is  substantial 
reason  to  believe  that  a  recijiient  has 
jiersistently  or  intentionally  violated  the 
ESC  recpiirements,  or,  aftcir  notic:e.  has 
failed  to  take  ajijiropriate  remedial  or 
cli,sc:iplinarv  ac:tion  to  ensure 
comjiliance  by  its  emjiloyees  with  the 
ES(C  recjuirements,  and  attempts  at 
informal  resolution  have  been 
unsuc;c:e.s.sful,  the  (Corporation  mav 
proc:eecl  to  susjiencl  or  terminate 
financ:ial  support  of  the  rec:ipient,  or 
imjio.se  a  limited  recluc:tion  in  funding, 
pursuant  to  the  prc)c:eclures  set  forth  in 
])art,s  1()23  and  1608,  or  may  take  other 
ac;tion  to  enfc)rc:e  c:c)mplianc:e  with  the 
LSC  recpiirements. 

(c;)  Whenever  the  (Corporation 
determines  that  a  rec.ipient  has 
c:onnnittecl  a  violation,  that  c:c)rrec;tive 
ac:tic)ns  by  the  rec:ipient  are  recpiired  to 
remedy  the  violation  and/or  prevent 
rec:urrenc:e  of  the  violation,  and  that 
imposition  of  .spec:ial  grant  c;ondition.s 
are  needed  jirior  to  the  next  grant 
renewal  or  c:ompetition  for  the  .servic;e 
area,  the  (Corporation  may  immediately 
imj)C).se  S])ecial  Crant  (Conditions  on  the 
rec:ipient  to  recpiire  c:ompletic)n  of  those 
c;orrec:tive  ac:tion.s. 

■  .5.  Revise  jiart  1623  to  rcracl  as  follows: 

PART  1623— SUSPENSION 
PROCEDURES 

Sc!c;. 

1623.1  Biirposo. 

1623.2  Definiliens. 

1623.3  (Crouiuis  for  suspension. 

1623.4  .Sns|)ensi()n  pr()c:echirc!S. 

1623.,t  Time  extensions  and  waiver. 

1623.6  Inleriin  fnncling. 

Aiithorily:  42  IL.S.CC.  2!)9(ie(h)(l), 
2!)')6l(a)(3)ian(l  2996l(cl);  I’nl).  L.  10.3-119. 
Title  V,  .Secs.  .301(1)).  ,302.  and  .303,  111  Stat. 
2440.  2.310-11:  Pnh.  L.  1 04-1 34, 1’ide  V. 

.Sec:s.  .303(1)  and  .309(c:).  110  Stat.  1321.  1321- 
.33.  1321-58.  and  1321-59. 

§1623.1  Purpose. 

The  ])ur])o.se  of  this  ritle  is  to: 

(a)  Ensure  that  the  (Cc)r])oratit)n  is  able 
to  take  jirompt  action  when  nec:e.ssarv  to 
safeguard  LSC  futuls  or  to  ensure  the 
c:c)mpliance  of  a  rec:i])ient  with 
ai)])lic;ahle  jirovisions  of  law,  or  a  ritle, 
regulation,  guideline  or  instruc:tion 
issued  by  the  (Corporation,  or  the  terms 


and  conditions  of  a  rec:ii)ient’s  grant  or 
c;ontrac:t  with  the  (Corjioration;  and 

(h)  Provide  proc:etlure.s  for  jirompt 
review  that  will  ensure  informed 
deliberation  by  the  (Cc)r])oration  when  it 
has  made  a  proposed  determination  that 
finaticial  as.sistanc:e  to  a  rec:i|)ient 
should  he  suspended. 

§1623.2  Definitions. 

For  the  ]nirpose.s  of  this  part  the 
definitions  in  4.3  (CFR  part  1606  shall 
ajiply  and  al.so: 

Sus})dnsion  means  an  ac.tion  taken 
during  the  term  of  the  rec:ipient’.s 
c;urrent  year’s  grant  orc:c)ntrac:t  with  the 
(Corporation  that  withholds  financ.ial 
assistance  to  a  rec:ipient,  in  whole  or  in 
jiart,  until  the  end  of  the  .suspension 
period  pending  prompt  cc)rrec;tive  ac:tion 
liy  the  rec;ijuent  or  a  ciec:i.sion  by  the 
(Corporation  to  initiate  termination 
proc;eedings. 

§1623.3  Grounds  for  suspension. 

(a)  Financ;ial  assistance  jirovided  to  a 
recijiient  may  he  susjiended  when  the 
(Corjioration  determines  that  there  has 
been  a  substantial  violation  hv  the 
rec:i))ient  of  the  L.SCC  recjuirements.  and 
the  Corjioration  has  reason  to  believe 
that  jircimjit  action  is  nec:e.ssarv  to: 

(1)  Safeguard  LSC  funds;  or 

(2)  Ensure  immediate  c:cirrec:tive 
ac:ticin  nec;essary  to  bring  a  rec:ijiient  into 
c;c)mjilianc:e  with  an  ajijilic:ahle 
jircivision  of  law,  or  a  rule,  regulation, 
guideline  or  instruc;ticin  issued  by  the 
(Corjiciration,  or  the  terms  and 
c:cinclilicins  of  the  rec:ijiient’.s  grant  or 
c:cintrac;t  with  the  (Corjiciration. 

(li)  Financ;ial  a.ssistanc:e  jirovided  to  a 
rec’.ijiient  may  also  he  suspended  liv  the 
(Corjioration  jiursuant  to  a 
recommendation  by  the  ()ffic;e  of 
lnsjiec:tcir  Ceneral  when  the  rec:ijiient 
has  failed  to  have  an  ac:c:ejitalile  audit  in 
acc:cirdanc:e  with  the  guiclanc;e 
jironuilgated  by  the  Ccirjioraticm’s  Offii;e 
of  lnsjiec:tcir  General. 

§1623.4  Suspension  procedures. 

(a)  Prior  to  a  jirelim inary 
determination  involving  a  susjiensicin  of 
funding,  the  Corjiciration  shall  designate 
either  the  President  or  another  senior 
(Corjiciration  emjilovee  to  c:cincluc:t  any 
final  review  that  is  recjuested  jiursuant 
this  jiart.  The  (Corjiciration  shall  ensure 
that  the  jierson  .so  designated  has  had  no 
Jirior  involvement  in  the  jircic;eecling.s 
under  this  jiart  so  as  to  meet  the 
c:ritericin  of  imjiartiality  desc:rihecl  in 
this  .sec:ticin. 

(h)  When  the  (Corjiciration  has  made  a 
jirojicised  determination,  based  on  the 
grounds  set  out  in  §  1623.3  of  this  jiart, 
that  financial  a.ssi.stanc;e  to  a  recijiient 
should  be  susjiended,  the  (Corporation 
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shall  serve  a  written  proposed 
determination  on  the  recipient.  The 
proposed  determination  shall: 

(1)  State  the  grounds  and  eilective 
date  for  the  proposed  siis|)ension: 

(2)  Identify,  with  rea.sonahle 
sj)e(;ificity.  any  facts  or  documents 
relied  upon  as  justification  for  the 
suspension; 

(3)  Specify  what,  if  any.  prom|)t 
corrective  action  the  recipient  can  take 
to  avoid  or  end  the  sus])ension; 

(4)  Advise  the  recipient  that  it  may 
re(]uest.  within  .'i  husine.ss  davs  of 
receipt  of  the  proposed  determination, 
an  informal  meeting  with  the 
(k)r|)oration  at  which  it  may  attemjjt  to 
show  that  the  projjosed  susj)ension 
shoidd  not  he  imposed:  and 

(.'))  Advise  the  recipient  that,  within 
10  business  days  of  its  receipt  of  the 
jnopo.sed  determination  and  without 
r(!gard  to  whether  it  recpiests  an 
informal  meeting,  it  may  submit  written 
materials  in  oj)j)osition  to  the  pro))osed 
sus|)ension. 

(c)  If  the  recijjient  requests  an 
informal  meeting  with  the  (]ori)oration, 
the  (iorporation  shall  designate  the  time 
and  i)lace  for  the  meeting.  The  meeting 
shall  occur  within  5  business  days  after 
the  rec:ipient's  iHupiest  is  received. 

(d)  The  informal  nuHJting  shall  la; 
conducted  by  the  (lorjjoration  emplovee 
who  issued  the  j)reliminarv 
determination  or  anv  other  (loiporation 
emj)loyee  with  a  senioritv  level  at.  or 
(ujuivalent  to.  the  level  of  an  office 
director  or  higher. 

((!)  At  the  informal  nuieting.  the 
(a)r|)oration  and  the  recipient  shall  both 
have  an  opportimitv  to  state  their  ca.se, 
seek  to  narrow  tin;  issiHJs,  (ixplore  the 
|)ossibilities  of  settlement  or 
compromi.se  including  implementation 
of  corrective  actions,  and  submit  written 
materials. 

(f)  'I’he  Corporation  shall  consider  anv 
written  materials  submitted  by  the 
recipient  in  opposition  to  the  j)roposed 
snspimsion  and  any  oral  ])resentation  or 
written  materials  submitted  by  the 
recij)ient  at  an  informal  nmeting.  If,  after 
considering  such  materials,  the 
Corporation  (hitermines  that  the 
recipimit  has  failed  to  show  that  tin; 
suspension  shonhl  not  become  eilective. 
the  Cor|)oration  may  issm;  a  written 
final  determination  to  su.s])end  financial 
assistance  to  the  reci|)i(!nt  in  whole  or 
in  jjart  and  under  such  terms  and 
conditions  the  Corporation  deems 
approjjriate  and  mice.ssary.  'I'he  final 
det(;rmination  shall  include  a  summarv 
of  the  issues  rai.sed  in  the  informal 
confereiu:e  and  pnisented  in  any  written 
materials.  The  final  determination  need 
not  engage  in  a  detailed  analvsis  of  all 
i.ssnes  raised. 


(g)  The  final  determination  shall  be 
|)romj)tlv  transmitted  to  the  recij)ient  in 
a  manmir  that  vin  ifies  niceipt  of  the 
determination  by  the  reci|)ient,  and  the 
sus])(;nsion  shall  become  efhictivc;  wlnm 
the  final  determination  is  reccnvetl  bv 
the  recipient  or  on  such  later  dal(!  as  is 
spiH:ified  therein. 

(h)  If  a  suspension  lasts  for  mon;  than 
30  days,  then  the  r(!ci])ient  may  s(;ek 
nn  iew  of  the  suspension  bv  the 
President.  A  nKpiest  may  he  made  in 
writing  on  the  thirty-first  day  or  any  day 
thereafter,  and  shall  state,  in  detail,  tin; 
reasons  for  .seeking  review. 

(1)  The  Pr(!sident  may  not  review  the 
suspension  a])j)eal  if  the  President  has 
had  prior  involvement  in  the 
suspension  proceedings.  If  the  President 
cannot  review,  or  the  President  chooses 
not  to  do  so,  then  the  a])peal  shall  he 
reviewed  by  either  the  imlividual 
designat(!d  to  do  so  pursuant  to 

§  1023. 4(a)  of  this  ])art.  or  by  another 
senior  Corporation  emplovee  designated 
by  the  President  who  has  not  had  prior 
involvement  in  the  susjjension 
])roceedings. 

(2)  'Phe  Pr(;sident’s  review  shall  be 
based  on  the  administrative!  ree;ord  of 
the  proceedings,  including  the  appeal  to 
the  Pr(!sid(!nt.  and  any  additional 
submissions,  either  oral  or  in  writing 
that  the  Pr(!sid(!nt  may  r(!(iuest.  A 
r(!cipi(!nt  shall  be  given  a  copy  of.  and 
an  opportunity  to  res])ond  to,  any 
additional  suhmi.ssions  made!  te)  the 
Pre!siele!nt.  All  snhmis.sieai.s  anel 
re!spe)nse!.s  maele  to  the  Pre!.sielent  shall 
he!e:e)nu!  ])art  e)f  the  aelministrative 
re!e;e)rel.  ll])e)n  reKjuest,  the  Ce)r})oration 
shall  pre)viele  a  e;opy  of  the 
administrative  ree:orel  te)  the  re!e:ipient. 

(3)  The  Pre!.sielent  shall  affirm.  me)difv. 
e)r  terminate  the  su.s])en.sion  through  a 
suspension  appeal  ele!e:isie)n  within  l.'i 
e:aleneiar  days  of  ree:eij)t  of  the  appeal  bv 
the  Cor|)oratie)n,  unle!s.s  the  Corporation 
and  the  ree:ipient  agre!e  te)  a  laten'  elate. 

(i)  'Fhe  Ce)rpe)ratie)n  may  at  any  time 
re!scinel  e)r  me)elify  the  terms  e)f  the  final 
ele!te!rminatie)n  to  su.s|)e!nel  anel,  e)n 
written  notice  te)  the  re!e;ipient.  may 
reinstate  the  su.sj)ension  withe)ut  further 
pre)e:e!eeling.s  unele!r  this  part. 

(j)  Except  as  ])re)vieleel  in  §  1()23.4(k)  e)f 
this  part,  the!  total  lime  of  a  suspensie)n 
shall  ne)t  e!xe;e!e!el  1)0  e.alenelar  elays, 
unless  the  C;e)r])e)ratie)n  anel  the  re!e;i})i(!nt 
agreu!  te)  a  ce)ntinuatie)n  of  the! 
snspensie)!)  witheeut  further  ])re)e:e!eelings 
uneler  this  part. 

(k)  When  the  suspen.sie)n  is  l)a.se!el  e)n 
the!  gre)unel.s  in  §1()23.3{1))  of  this  part, 
a  re!e:ipient’s  funels  may  be  su.spe!nele!el 
until  an  ae:ceptal)le  auelit  is  e:e)mpl(!te!el. 
Ne)  ap])e!al  te)  the  Presielent  will  be! 
availal)le  ie)r  auelit-baseel  suspensie)ns 
])ursuant  te)  §  1 823. 3(1)). 


§1623.5  Time  extensions  and  waiver. 

(a)  Kxe:ept  lor  the  lime  limits  in 
§  1823. 4(i)  anel  (j).  any  pe!rie)el  of  time! 
pre)viele!el  in  this  ])arl  may  be  extemeleel 
l)y  the!  Ce)rpe)r;itie)n  lor  ge)e)el  e:ause!. 
Re!eiue!st.s  lor  exlensieens  e)f  time  shall  he 
e:e)nsiele!re!el  in  light  e)f  the  eeverall 
e)l)je!e:tive!  that  the  pre)e:e!elure!S  pre!se:ril)e!el 
by  this  part  eerelinarilv  shall  be! 
ce)ne:lueie!el  within  30  calenelar  elays  e)f 
the  se!rvie:e!  e)f  the  pre)])e).se!el 
ele!termination. 

(h)  Any  eether  j)re)visie)n  e)f  this  part 
may  be  waive!el  e)r  me)elifieel  by 
agre!ement  e)f  the!  ree;i])ient  anel  the 
Ce)rpe)ratie)n  fe)r  ge)e)d  cause. 

(e;)  Failure  by  the!  ("e)r])oration  te)  mee!t 
a  time  requirement  e)f  this  part  shall  ne)t 
precluele  the  Ce)rpe)ralie)n  from 
snsi)eneling  a  re!cipient’.s  grant  e)r 
e:e)nlract  with  the  Corporation. 

§1623.6  Interim  funding. 

(a)  Peneling  the  e:e)mple!tie)n  of 
snspensie)!)  ])re)ceeding.s  unele!r  this  part, 
the  Corpe)ratie)n  shall  pre)viele!  the 
ree:i])ie!nt  with  the!  level  e)f  finane:ial 
assistance  ])roviele!el  fe)r  uneler  its  e:urre!nt 
grant  e)r  e;e)nlrae;t  with  the!  Ce)rpe)ratie)n. 

(b)  Funels  withhelel  pursuant  te)  <i 
.su,s])en.sie)n  shall  be!  rele!a.se!el  te)  the! 
re!e:i])ie!nl  at  the!  enel  of  the  .sus])e!nsie)n 
|)erie)el. 

Daleiel:  l’’e!i)rei<irv  8.  201  :i. 

Vie:le)r  M.  Feertiinei. 

We  e!  Prasidanl  fr  Caiiaral  (.'oiinsal. 
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BILLING  CODE  7050-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[CG  Docket  No.  12-129;  FCC  12-129] 

Implementation  of  the  Middle  Class 
Tax  Relief  and  Job  Creation  Act  of 
2012;  Establishment  of  a  Public  Safety 
Answering  Point  Do-Not-Call  Registry 

AGENCY:  Fexleral  Ce)nnnunie;alie)ns 
(iommi.ssion. 

ACTION:  Ceirreeiting  amenehnemts. 

SUMMARY:  This  ele)e:ument  e;ontains  a 
e:e)rre!e;tie)n  te)  the  final  regulations  e)f  the 
Ce)nunissie)n's  rules,  whie;h  were 
published  in  the  Federal  Register  e)n 
Ne)veml)er  29,  2812,  77  FR  71131.  The 
final  regulatie)ns  e.stablish  a  ele)-ne)l-e:;ill 
registrv  fe)r  publie:  .safetv  answering 
])e)ints  (PSAP)  and  ])re)hil)it  the  use  e)f 
aute)matic  elialing  e!{]uipme!nt  te)  ce)ntae:t 
those  re!gi.stere!el  numbers. 

DATES:  Fffe!e;tive!  February  13,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rie:harel  D.  Smith,  (k)nsumer  and 
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GovcMiiniontal  Affairs  Iliireau  at  (717) 
338-2797  or  email 
]ii(:Ii(ird.Sinith@fc(:.<’ov. 

SUPPLEMENTARY  INFORMATION:  The 
Imderal  Communications  Commission 
])ul)lished  a  document  amending  47 
CFR  1.80  in  the  Federal  Register  on 
November  20,  2012,  (77  FR  71131).  The 
amended  rules  are  neiiessary  to 
implement  the  (iidbrcement  provisions 
of  the  Middle  Class  Tax  Relief  and  )oh 
Creation  Act  of  2012  as  ajijilicahle  to  the 
RSAF  Do-Not-(]all  registrv. 

Need  for  Correction 

As  ])nhlished,  the  final  regulations 
inadvertently  created  two  §  1.80(h)(7)’s 
in  the  Commission’s  rules  and  neinls  to 
1)(!  corrected  accordingly. 

List  of  Subjects  in  47  (iFR  Part  1 

Admini.strative  jiractice  and 
procedure. 

Federal  (ionuiumiealions  Cc)inmissit)n. 
Marluni;  II.  Dortc;h, 

SacraldiT. 

Accordingly,  47  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  1— PRACTICE  AND 
PROCEDURE 

■  1 .  Tlu!  authority  citation  for  jiart  1  is 
revised  to  read  as  follows: 

Authority:  I.t  U.S.Ci.  79  e/  .sf^f/.;47  ll.S.C. 


ll.S.C:.  1473. 

Subpart  A — General  Rules  of  Practice 
and  Procedure 

■  2.  Amend  §  1.80  by  redesignating  the 
second  jiaragrajih  (b)(7)  as  jiaragraph 
(h)(9)  and  republishing  the  heading  of 
newly  redesignated  paragraph  (h)(9)  to 
read  as  follows: 

§  1 .80  Forfeiture  proceedings. 

(h)  *  *  * 

(9)  InfUition  (utjiistiudnts  to  tho 
wdxinmm  fniioitinv  (iniount.  *  *  * 
***** 

Il'K  Uoc.  2()i:i-():i7:i()  Filed  H:4.'5  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[WC  Docket  Nos.  10-90  and  05-337;  DA 
12-1777] 

Data  Specifications  for  Collecting 
Study  Area  Boundaries 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  announcement  of 
effective  date. 

SUMMARY:  In  this  document,  the  Federal 
(Communications  Commission 
(Commi.ssion)  announces  that  the  Office 
of  Management  and  Budget  (C)MB)  has 
a])proved.  until  jidy  31,  2013,  the 
information  collection  associated  with 
the  Commission’s  Connect  America 
Fund:  High-Co.st  Universal  Service 
Su])i)ort,  Report  and  Order,  (Order), 
released  on  November  0,  2012.  The 
Commission  submitted  a  request  for 
ajiproval  of  a  new  collection  under 
control  number  3000-1181  to  the  OMB 
for  review  and  aj)|)roval,  as  required  by 
the  Paperwork  Reduction  Act  (PRA)  of 
199.5  (44  U.S.C.  3.501-3.520).  3’hi.s  notice 
is  consistent  whth  the  Order,  which 
stated  that  the  Commission  would 
liuhlish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  those  rules  once  it  niceives  OMB 
approval. 

DATES:  Paragraph  10  and  Appendix  A  of 
document  DA  12-1777,  ])uhlished  at  78 
FR  5750,  lanuary  28,  2013,  are  effective 
February  27,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chelsea  Fallon,  Assistant  Division 
(diief.  Wireline  ("ompetition  Bureau,  at 
(202) 418-7991. 

SUPPLEMENTARY  INFORMATION:  This 
document  announces  that,  on  January 
23,  2013,  OMB  approved,  for  a  period  of 
six  months,  the  information  collection 
n!(|uirements  contained  in  the 
Commission’s  Order,  FCC"  12-1777. 
published  at  78  FR  5750,  January  28, 
2013.  The  OMB  Control  Number  is 
3000—1181.  The  Commi.ssion  publishes 
this  notice  as  an  announcement  of  the 
effective  date  of  paragraph  10  and 
A])pendix  A  of  document  DA  12—1777. 
If  you  have  any  comments  on  the 
burden  estimates  listed  below,  or  how 
the  Commission  i:an  improve  the 
collections  and  reduce  any  burdens 
caused  thenihy,  plea.se  contact  Judith 
Bolev-1  lerman.  Federal 
Communications  Commission,  Room  1- 
B441, 445  12th  Street  SW..  Washington, 
DC  20554.  Plea.se  im:lude  the  OMB 
Control  Number,  3000-1181,  in  your 
corresjiondence.  The  Commi.ssion  also 


will  accept  comments  via  email.  Plea.se 
send  them  to  PRA@fc(:.}’ov. 

To  reipiest  materials  in  accessible 
formats  for  people  with  di.sabilities 
(Braille,  large  print,  electronic  files, 
audio  format),  send  an  email  to 
lec,W4@fee.<’ov  or  call  the  Consumer 
and  Covernmental  Affairs  Bureau  at 
(202)  418-0530  (voice),  (202)  418-0432 
(’ITY). 

Synopsis 

As  required  hv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
the  FCC  is  notifying  the  public  that  it 
received  OMB  a|)proval  on  January  23. 
2013,  for  the  information  collection 
requirements  contained  in  paragrajih  10 
and  A|)pendix  A  of  document  DA  12- 
1777. 

Under  5  CFR  part  1320,  an  agenev 
may  not  conduct  or  sponsor  a  collection 
of  information  unle.ss  it  disjilavs  a 
current,  valid  OMB  Control  Number. 

No  person  shall  he  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  current,  valid  OMB  Control 
Number.  'I’he  OMB  Control  Number  is 
.3080-1181. 

The  fonigoing  notice  is  re(|uired  bv 
the  Pajierwork  Reduction  Act  of  1995, 
Public  Law  104-13.  October  1.  1995, 
and  44  U.S.C.  3507. 

The  total  annual  nqiorting  burdens 
and  costs  for  the  respondents  are  as 
follows: 

OMIi  Control  Number:  3000-1 1 81 . 

OMB  Ap})rovol  Dote:  Januarv  23, 

2013. 

OMB  Expiration  Date:  July  31, 2013. 

Title:  Study  Area  Boundary  Data 
Reporting  in  Esri  Shapefile  Format.  DA 
12-1777. 

Form  Number:  N/A. 

Bespondents:  Incumbent  local 
exc:hange  carriers,  and  state  regulatory 
entities. 

Number  of  Bespondents  and 
Besponses:  1.443  resjiondents;  1,443 
responses. 

Estimated  Time  per  Bes[)onse:  20 
hours. 

Ereciuencv  of  Besponse:  Annually  if 
changes  to  study  area  boundaries; 
hiannually  for  recertification  or 
|)reviou.sly  submitted  data. 

Obligation  to  Respond:  Reipiired. 
Statutorv  authority  for  this  information 
collection  is  contained  in  47  U.S.C. 
254(h). 

Tot(d  Annmd  Burden:  7.924  hours  for 
in-house  work  for  large  incumbent  local 
exchange  carriers 

Total  Annual  (Mst:  .$705,935.00 
contracting  costs  for  small  incumbent 
local  exchange  carriers. 

Nature  and  Extent  of  Con  fidentiality: 
The  Commi.ssion  is  not  recpiesting  that 


1.51.  1.54(i).  1.54(j).  1.5.5.  1.57.  225.  227.  .3(K1(r), 
and  309,  the  Middle  (da.ss  'fax  Relief  and  Jol) 
O(!ation  Act  of  2012.  Pul).  L.  112-90.  anil  47 
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re.s|)()ndents  submit  coniidential 
intbrmation  to  the  (Commission.  .AKso, 
res|)ondents  may  r(!(|uost  materials  or 
intbrmation  submittiul  to  tlie 
(Commission  hi;  withlield  Irom  public 
inspection  under  47  (Cb’K  0.430  ol  the 
(Commi.ssion's  rules. 

\'(Ufds  and  I  'Scs:  In  Novcmiber  2012, 
the  Windine  CComiietition  Hunum  of  tin; 
Federal  (Communications  (Commission 
a(lo])ted  a  Uajuui  and  Order  (Order),  in 
W(C  Docket  No.  10-tK);  W(C  Docket  No. 
0.3-337:  DA  12-1777,  78  FR  .37.30. 
(Connect  America  Fund;  High-(Cost 
llniv(!r.sal  .Stn  vice  .Snj)|)ort. 

The  Order  adoj)t.s  data  specifications 
for  collecting  study  area  boundaries  for 
purposes  of  iinjilementing  various 
reforms  ado|)ted  as  part  of  the;  (/.S/7/00 
Transfornidtion  Orddr.  70  l^’R  73830. 
Novemlier  29.  2011.  In  the  VSF/ICC 
Transfornuttion  FNPRM,  70  FR  78384, 
December  10.  2011.  the  (Commission 
.sought  comment  on  a  process  to  reduce; 
support  where  such  an  nnsnbsidized 
competitor  offers  voice  and  broadband 
.s(;rvice  to  a  substantial  majority,  but  not 
100  perc(;nt  of  the  study  area.  .Study 
area  boundaries  are  n(;(;ded  to  determine 
whether  nnsnbsidized  competitors  offer 
S(;rvice  within  all  or  a  portion  of  an 
incumbent's  sludv  area 

The  (Irder  reeiuires  incumhent  local 
exchange;  e:arrie;rs  (IJC(Cs)  tee  suinnit  esri 
.sha])e;file;.s  e)f  their  .stuelv  are;a 
i)oundin'ie;s.  with  e;ae;h  seibinitteel 
shapefile;  re;])re;se;nting  a  single;  stuelv 
are;a  in  e;ae:h  state;  that  the;  ine:nmbe;nt 
ITC(C  .se;rve;s.  The;  shape;file;  for  e;ae:h  stuelv 
are;a  must  elepiel  e;iie:h  e;.xe:hange;  within 
the  stnely  ;ire;a  as  a  e:le)se;el.  neni- 
e)ve;rlapping  |)e)lygon.  Kae;h  e;xchange;- 
are;a  peelygem  must  e;e)nstiteite  eene  re;e:orel 
in  the;  shapefile;  anel  must  e;e)ntain 
asse)e:iateel  elata  with  e;e;rtain  atfribute;.s 
u.se;ef  te;  ielentify  the  e;xe;hange,  sue:h  as 
the;  e;xe:hange  name;  anel  (CLld  ((Cemimon 
Ixenguage  Lejeiatiem  lelentifie;r)  e:e)ele.  The 
Bureean  will  e:olle;e;t  stuelv  are;a  beninelarv 
elata  at  the  e;xe;hange;  level  so  that  it  e:an 
elistingeiish  theese  e;xe;hange;s  that  are 
suhje;e;t  te)  ‘‘fre)ze;n”  siijiport  le;vel.s  freem 
thexse  that  are;  ne)t,  anel  se;  that  the;  elata 
e:an  be;  updated  te)  re;ne;e:t  any  e;xe:hange;s 
that  have;  l)ee;n  transferre;el  freem  enie; 
ine:umhent  LF(C  te)  ane)the;r. 

The  (l/de^r  finels  that  colle;e:ting  stuelv 
are;a  l)e)emelary  elata  in  an  e;.sri  shapefile; 
format  be;.st  balance;s  the;  ne;e;d  for 
ae:e;nrate  anef  time;ly  elata  with  the;  geeal 
e)f  minimizing  l)urefe;ns  een  |)re)viele;r.s. 
'I’he;  Order  KUiU'.a  that  the;  esri  .sha|)e;file; 
is  the  l)e;st  ameeng  peessible;  elata  formats. 
.Sine;e;  its  intre)ehie:tie)n  in  the;  1990s.  the; 
e;sri  sh<ipe;file;  has  l)e;e;ome  the;  inelustrv 
staneiard  for  steering.  ele;pie;ting.  anef 
analyzing  sjeatial  elata.  As  a  re;sidt,  there; 
are;  midtiple  ge;e)graj)hic  informatieen 
system  ((IIS)  platforms  e:a])able  eef 


cre;ating  anel  niiinaging  e;sri  shajeefilees. 
anel  multiple;  seeftware  lereegrams  e;an 
e:e)nve;rt  spafi.d  elatei  steereel  in  eether 
formats  (sue:h  as  Maplntb)  te)  an  esri 
shapefile;  format.  lne;umbe;nt  IdKCs  thiit 
ele)  ne)t  i)lre;;ieiy  hiive  e;sri  shai)e;f  ile;s  e)f 
lhe;ir  stuelv  are;a  heeunehiries  may  either 
else  .seeftwiire;  anel  inlbrinatieen 
te;e:hne)le)gy.  imel/eer  re;ly  een  the;  e;xpe;rtise; 
e)f  e:e)nsultants,  te)  eleveleep  a  sha])e;file; 
ha.seel  een  the;  pre;snmal)ly  kneewn 
le)e;atie)n.s  eef  their  physie:al  ])lant  anel 
the;ir  e:uste)me;rs.  Thus,  the  l)e;ne;fits 
gaineel  by  reeepiiring  ine:umbe;nt  lJiC(Cs  te) 
pre)viele;  <mel  verify  e.sri  sha|)e;file;s 
warrant  the;  pe)te;ntial  bureleais  im])e)se;el. 
lne:umbe;nt  IJiCCs  eer  eetlier  e;ntitie;s  are;  ne)t 
e;xpe;e:te;el  te)  e;e)nelue:t  physicjil  survevs  in 
e)rele;r  te)  pre)elue:e  the  ele;gre;e;  e)f  ae:curae:y 
re;e]nire;il  by  the;  elata  spe;e;ifie:atie)n. 
Ine:umhe;nt  LE(Cs  rea.sonably  e;an  be; 
e;xpe;e:te;el  te)  kne)W  where;  thev  e)ffe;r 
servie;es  anel  thus  sheeulel  be;  eible;  to 
e:re;ate;  anel  submit  an  esri  shapefile  te) 
the  ele;gre;e;  e)f  ae:e:unK;y  reeepiireel  l)a.se;el 
largely  on  e;xi.sting  infbrmatie)!!. 

.State;  e;ntitie;s  are;  well  sitnateel  te) 
a.ssist  ine:umhe;nt  l.,F(Cs  with  their 
re;sj)e)nsibilitie;s  uneler  this  RivO. 
Inve)lve;me;nt  e)f  .state  e;ntitie;s  that 
nnele;rtake;  e)r  a.ssi.st  with  this  elata 
e;e)lle;e;fie)n  e;ffe)rt  e:e)ulil  re;ehie;e;  the; 
burelen  een  ineaunbeait  ldi(Cs  ;mel  em 
(Ce)mmissie)n  staff,  ])arlie:nlarlv  be;e:ause; 
seeme;  states  alre;aely  have  eligitizeel 
serviea;  te;rrite)ry  beeunelaries.  .State; 
e;ntitie;.s  wishing  to  submit  such  elata 
sheeulel  neetify  the;  (Ce)mmis.sie)n  in 
writing  e)f  the;ir  intentieen  te)  ele)  .se)  anel 
submit  that  ne)tie;e;  te)  \V(C  De)e:ke;t  Ne). 
10-90  via  the;  (Ceemmissieen's  Fle;e:tre)nie: 
(Ce)nnne;nt  Filing  System  (E(CFS).  The; 
Hure;au  will  re;le;a.se;  a  Pnblie:  Ne)tie;e 
iele;ntifying  the;  de;aelline;.s  for  these; 
ne)tie;e;s  (as  well  as  the;  ele;aelline;s  for  the; 
shapefile  .submi.s.sions  anel  ine:umbent 
LE(^  ce;rfifie:ation.s).  In  e:ases  where  a 
.state;  e;ntity  u])le)aels  elata  to  the; 
CCommis.sie)n-spe)n.se)re;el  We;b  site;  een 
behalf  e)f  eene  e)r  meere;  ine:nml)e;ut  LECs. 
e;ae;h  ine;nmbe;nt  f.EC  wheese  elata  are; 
submitteel  by  the;  state;  must  le)g  inte)  the; 
\Ve;b  site  te)  re;vie;w  the;  shapefile.  If  the 
ineaunhent  EEC  has  a  re;a.se)nal)le;  basis  te) 
e;e)ne;luele;  the  sha|)e;file;  is  e:e)rre;e:t,  the; 
ine:umhe;nt  LECC  earn  e;e;rtify  anel  seibmit 
the;  ekita  using  the;  same;  we;t)  inte;rfae:e. 
The;  repeerting  eehligatieen  .se;t  forth  in  the; 
Oreler  idtimately  rests  with  ine:umhe;nt 
l.ECCs;  steite  e;ntitie;s  may  ne)t  e:e;rtifv  <is  te) 
the;  ae;e;uracy  e)f  the;  efatii  e)n  be;half  e)f 
ineannbent  LE(C.s.  If  the;  ine:nml)e;nt  l.E(C 
e:anne)t  e;e;rtify  that  the;  elata  submitteel  hv 
the;  state;  entitie;s  are;  e:e)rre;e:l,  the; 
ine:umhe;nt  ITCCC  must  .se)  ne)tify  the; 
Beire;au  anel  upleeael  ea)rre;e:teel  elata, 
either  een  its  own  e)r  in  ce)njune;tie)n  with 
the;  state;  e;ntity  that  file;el  it.  The 


iue:umbe;nt  l.E(C  earn  then  ea;rtify  that  the; 
stuelv  area  heeimelary  ehita  are;  aeaairate. 

After  re;vie;wing  anel.  if  ne;e:e;.ssarv, 
e;e)rre;e:ting  the;  stiiely  are;a  beeemelarv  elata 
submitteel  by  itse;lf  eer  a  state  entitv.  e;ae:h 
ineannbent  LE(C  must  ea;rtifv  the; 

<ieaair<ie;y  e)f  the;  elata.  An  e)ffie:ial  e)f  the; 
firm.  sne;h  eis  a  e:e)rj)e)rate;  e)fiie:e;r. 
miinagiug  ])artue;r,  eer  seek;  pre)j)rie;te)r. 
must  pre)viele;  au  e;le;e:tre)nie:  signateire; 
ea;rtifying  that  he;  e)r  she  has  examineel 
the;  stuelv  iuea  heeunelary  shapefile;  anel 
thiit,  te)  the;  l)e;.st  e)f  his  eer  her  kneewleelge, 
infbrmatie)!!.  anel  belief,  the;  elata 
e:e)ntaine;el  in  the;  shaj)e;file;  are;  acaaiiiite 
iinel  e;e)rre;e:t.  The  e;ertifying  e)ffie;icil  may 
he;  elifferent  freem  the  (Il.S  speeaalist  eer 
e)the;r  inelivielual  whe;  elevelo])eel  the 
.stuelv  are;a  beeuneiary  shapefile.  anel  the; 
wed)  inte;rfae:e  will  alle)w  filers  to  enter 
e:ontae:t  information  for  both  the 
e:e;rtifying  offie-.ial  anel  the  inelivielual 
most  kne)wle;elge;al)le;  abeeut  the  spatial 
data. 

One:e;  the;  shape;file;.s  have;  l)e;e;n 
submitteel  anel  e:e;rtifie;el,  the;  Bureau  will 
re;vie;w  the;  stuelv  areii  bounelaries  auel 
reseelve;  any  veeiels  anel  eeverlaps.  Overlaj) 
cire;as  weeulel  be;  the)se;  sheewn  te;  he; 
serve;el  by  meere;  than  one  ineaunhent 
EECC,  while;  veeiel  areas  weeulel  he;  theese; 
sheewn  te)  be;  se;rve;el  hv  ne)  ineaunhent 
Id'KC.  The;  Bure;iui  will  atte;mi)t  te; 
elistingeiish  unpojiulateel  veiiel  areiis 
frenn  ])o])uliite;el  voiel  iireas  that  are  likelv 
to  be  seirveel  by  .senne;  incumbent  IT'KC,  in 
which  e:ase  an  erreir  in  the;  submitteel 
elata  may  ne;e;el  te)  he;  re;se)lve;el.  The; 
Bureau  may  alse;  .se;e;k  help  freem  st.ite 
e:e)mmissie)n,s  to  resolve  gaps,  veeiels.  anel 
e)ve;rlap  i.ssues.  IDuring  re;vie;w,  if 
hounelarv  e)ve;rlap.s  eer  veeiel  ;ire;a.s  are; 
fbunel  in  the;  suhmiiteel  hounelarv  elata, 
the  Bure;au  will  e:outae:t  the  file;r(s)  to 
re;se)lve;  suedi  issueis.  Onea;  these  i.ssue).s 
;ire;  re;solve;el.  the  Bureau  will  ask 
iucumbeut  LECs  te;  re;ea;rtify  the;  new, 
e:orre;cteel  he)undarie;.s.  When  a  e:e)mplete 
.set  e)f  the  reea)ne;ile;el  l)e)unefarie;.s  has 
be;en  eaempileel  the;  stuelv  are;a  hounelarv 
elata  will  be  piiblisheel. 

lne:uml)e;nt  LECs  iiui.st  i)re)viele; 
uj)elate;el  elata  when  their  stnely  are;a 
heeuuelaries  e;hange;.  lne;umbe;nt  l.Eds 
anel/e)r  state;  entities  must  submit 
update;el  elata  by  Maredi  1.3  e)f  each  year, 
he;ginning  the;  year  fblleewing  the;  initial 
elata  suhmissieens,  sheewiug  any  e;hange;s 
maele;  by  lDe;e;einl)e;r  31  e)f  the;  i)re;vious 
ye;ar.  The;  ineaunhent  EEC  is  respeensihle; 
for  making  any  ne;e;e;ssary  edianges  anel 
fe)r  filing  the;  re;viseet  .sha])e;file;.  The; 
e;hange;.s  eamneet  he;  maele;  using  the;  web 
iute;rfae:e;  itself;  ine:uml)e;nt  l.EfCs  will 
ne;e;d  te;  meeelifv  the;  .sha|)e;file;.  He)we;ve;r, 
ine;umbe;nt  LE(Cs  earn  upleeael  a  reviseel 
.sha|)efile;  to  the;  same  VVeb  site  u.seel  for 
the  original  filing.  In  aeldilie)n,  all 
incumhe;nt  LE(C.s  must  reeairtify  their 
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study  area  boundary  data  every  two 
years.  Filers  will  need  to  examine, 
through  the  web  interlace  de.scrihed 
below,  the  boundary  data  ])reviously 
submitted,  and  then  either  certify  that 
they  are  corr(;ct  or  submit  rcivised  data. 

In  the  near  future,  tin;  Oureau  will 
issm;  a  Public  Notici;  |)roviding  detailed 
instructions  and  announcing  the 
deadline  for  the  suhmi.ssion  of  data  and 
providing  further  filing  information. 

The  Commission  plans  to  submit 
information  retpiired  to  obtain  ()M13 
review  and  approval  to  extend  approval 
of  this  colhiction. 
t'ocleral  C'oninumicalions  (^oinniissioii. 

I.isH  (ielli, 

Dapiity  liiircdii  Chidf.  Wiidlina  CoiupclHion 
IhinHiii. 

|FR  Ooc.  VOI 3-0:1321)  Filod  2-12-13:  iim| 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  120403249-2492-02] 

RIN  0648-XC437 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper- 
Grouper  Resources  of  the  South 
Atlantic;  Trip  Limit  Reduction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Temporary  rule;  trij)  limit 
reduction. 

summary:  NMFS  reduces  the 
commercial  trip  limit  for  golden  tilefish 
in  the  South  Atlantic  to  300  lb  (130  kg), 
gutted  weight,  per  trip  in  or  from  the 
exclusive  economic  zone  (FEZ).  This 
trij)  limit  reduction  is  necessary  to 
jirotect  the  South  Atlantic  golden 
tilefish  resource. 

DATES:  This  rule  is  effective  12:01  a.m., 
local  time,  February  18,  2013,  through 
December  31, 2013,  unless  changed  by 
suhse{|uent  notification  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Hayslip,  tele])hone:  727-824- 
.530.5,  or  email: 

(Atth  erine.Hd  vsli  p@no(i(i  .gov. 

SUPPLEMENTARY  INFORMATION:  The 
sna))j)er-grouj)er  fishery  includes  golden 
tilefish  in  the  South  Atlantic  and  is 
managed  under  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Resources  of  the  South  Atlantic 


(l-’MP).  The  FMP  was  prepared  by  the 
.South  Atlantic  Fishery  Management 
Council  and  is  implemented  und(!r  the 
authority  of  the  Magnuson-LStevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-.Stevens  Act)  hv 
regulations  at  .50  CFR  pari  022. 

Under  50  CFR  022.44(c)(2).  NMFS  is 
re(]nired  to  reduce  the  trip  limit  in  the 
commercial  sector  for  golden  tilefish 
from  4,000  lb  (1.814  kg)  to  300  11)  (130 
kg)  per  trip  when  75  ])ercent  of  the 
fishing  year  (piota  is  met  prior  to 
.September  1,  by  filing  a  notification  to 
that  effect  with  the  Office  of  the  Federal 
Register.  As  implemented  by  the  final 
rule  for  Regulatory  Amendment  12  (77 
FR  01295,  October  9,  2012),  the 
commercial  (juota  for  golden  tilefish  in 
the  .South  Atlantic  is  541.295  Ih 
(245,527  kg),  gutted  weight,  as  specified 
in  50  CFR  022.42(e)(2).  Based  on  current 
statistics,  NMF.S  has  determined  that  75 
percent  of  the  available  commercial 
quota  of  541.295  lb  (245.527  kg),  gutted 
weight,  for  golden  tilefish  will  he 
reached  on  or  before  February  18.  2013. 
Accordingly.  NMF.S  is  reducing  the 
commercial  golden  tilefish  trip  limit  to 
300  11)  (130  kg),  gutted  weight,  in  the 
.South  Atlantic  FEZ  from  12:01  a.m., 
local  time,  on  Fehruarv  18,  2013,  until 
the  (]uota  is  reached  and  the  commercial 
sector  closes,  or  through  December  31. 
2013,  whichever  occurs  first. 

ClassiFication 

'I’he  Regional  Administrator, 

.Southea.st  Region,  NMF.S,  has 
determined  this  tem])orarv  rule  is 
neces.sarv  for  the  conservation  and 
management  of  .South  Atlantic  golden 
tilefish  and  is  consistent  with  the 
Magnu.son-.Stevens  Act  and  other 
applicable  laws. 

This  action  is  taken  under  50  CFR 
()22.44(c)(2)  and  is  exempt  from  review 
under  Executive  Order  12800. 

These  measures  are  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  hecau.se  the  temporary  rule  is  issued 
without  opportunity  for  prior  notice  and 
comment. 

Pursuant  to  5  IJ..S.C.  .5.53(1))(B),  the 
Assistant  Admini.strator  for  Fisheries, 
NOAA,  (AA),  finds  good  cause  to  waive 
the  reciuirements  to  provide  i)rior  notice 
and  the  o])])ortnnitv  for  public  comment 
on  this  temporary  rule.  .Such  procedures 
are  unnecessary  l)ecause  the  ride  itself 
has  already  been  subject  to  notice  and 
comment,  and  all  that  remains  is  to 
notify  the  public  of  the  trip  limit 
reduction. 

Allowing  j)rior  notice  and 
op])ortunity  for  public  comment  is 
contrary  to  the  public  intere.st  because 
of  the  need  to  immediately  im])lement 
this  action  to  protect  golden  tilefish 


because  the  capacity  of  the  fi.shing  fleet 
allows  for  rapid  harvest  of  the  (juota. 
Prior  notice  and  o])])ortunity  for  j)ul)lic 
comment  for  this  tri|)  limit  reduction 
would  reipiire  time  and  would 
])otentiallv  result  in  a  harvest  well  in 
exce.ss  of  the  established  ipiota. 

For  the  aforementioned  reasons,  the 
AA  also  finds  good  cau.se  to  waive  the 
3()-day  delay  in  the  effectiveness  of  this 
action  under  5  II..S.C.  .5.53(d)(3). 

Authority:  10  IHOl  c/  scq. 

Diileil:  l-'ehnuirv  8.  201 
Kara  Mock  ley. 

Acting  Deputy  Diivctor.  Office  of  Siistdinnble 
Fisheries.  Mational  Marine  Fisheries  Service. 
|FK  Doc.  2(n;t-()3311  Filed  2-8-13:  4:1.t  pm) 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  111207737-2141-02] 

RIN  0648-XC495 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Using  Pot  Gear  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMF.S),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  'I’emporarv  rule:  closure. 

SUMMARY:  NMF.S  is  ])rohibiting  directed 
fishing  for  Pacific  cod  by  ve.ssels  using 
pot  gear  in  the  Central  Regulatory  Area 
of  the  Culf  of  Alaska  ((30A).  This  action 
is  necessary  to  ])revent  exceeding  the  A 
.season  allowance  of  the  2013  Pacific 
cod  total  allowable  catch  apportioned  to 
vessels  using  pot  gear  in  the  Central 
Regulatory  Area  of  the  COA. 

DATES:  Effective  1200  hours.  Alaska 
local  time  (A.l.t.),  Fehruarv  10,  2013, 
through  1200  hours.  A.l.t.,  September  1, 
2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Obren  Davis,  907-580-7228. 
SUPPLEMENTARY  INFORMATION:  NMF.S 
manages  the  groimdfish  fishery  in  the 
COA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Croundfish  of  the  Culf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authoritv  of  the  Magnuson- 
.Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fi.shing  by  U..S.  vessels  in  accordance 
with  the  FMP  appear  at  suhpart  H  of  50 


Federal  Register /Vol.  78,  No.  30 /Wednesday,  February  13,  2013 /Rules  and  Regulalious  10103 


CFR  |)art  (>()()  and  .'iO  CFR  part  070. 
R(!gulations  governing  Ki(l(;i)()ard 
protections  lor  COA  groniuHisli 
fisheries  aj)pear  at  snhpart  13  of  .50  (3’"R 
|)art  (iKO. 

The  A  .season  allowance  of  the  2013 
Pacific  cod  total  allowable  catch  (TA(d 
apportioned  to  vessels  using  pot  gear  in 
the  (Central  Regulatory  Area  of  the  (iOA 
is  0,4.50  metric  tons  (mt).  as  e.stahlished 
by  the  final  2012  and  2013  harvest 
spiicifications  for  groimdfish  of  the  (iOA 
(77  FR  15104.  March  14.  2012)  and 
in.season  adjustment  to  the  final  2013 
harvest  specifications  for  Pacific  cod  (78 
FR  207.  january  3.  2013). 

In  accordance  with  §070.20((l)(l)(i), 
the  Administrator.  Alaska  Region. 

NMFS  (Regional  Administrator)  has 
determined  that  the  A  season  allowance 
of  the  2013  Pacific  cod  TA(] 
apportioned  to  ves.sels  using  pot  gear  in 
the  (Central  Regulatory  Area  of  the  (iOA 
will  soon  he  reached.  Therefore,  the 
Riigional  Administrator  is  establishing  a 
directed  fishing  allowance  of  0.440  mt 
and  is  setting  asich;  the  remaining  10  mt 
as  hvcatch  to  support  other  anticipated 


groundfish  fisheries.  In  accordance  with 

070.20(d)(l)(iii).  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance;  has  hi;(;n  r(;ached. 
(A)nse(pi(;ntly.  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
V(;.ssel.s  using  pot  gear  in  the  (leaitral 
Regulatory  Ar(;a  of  the  (iOA.  After  the 
effective  date  of  this  closure;  the; 
maximum  rc;taiuahle;  ame)unts  at 

()70.20(e;)  iinel  (f)  a])|)ly  at  any  time 
eluring  a  trip. 

C3assitication 

3'hi.s  ae:tie)n  re;spe)nels  te;  the;  he;st 
available  inlbrmatie)!!  r(;e:e;ntly  eehtaineel 
fre)m  the  fishery,  rhe;  Assistant 
Aelministrateir  for  Fisheries.  NOAA 
(AA).  finels  ge)oel  e;au.se;  te;  waive;  the; 
re;e]uireme;nt  to  preeviele  prie)r  ne)tie:e;  anel 
e)|)portemitv  feer  peihlie;  e:e)mme;nt 
pursuant  te;  the;  authority  .se;t  feerth  at  5 
ll.S.C.  553(h)(13)  as  sue'.h  r(;eiuire;me;nt  is 
imprae;tie;ahle;  anel  e:e)ntrarv  te;  the;  puhlie: 
inte;r(;st.  This  re;eiuire;me;nt  is 
im])rae:tie;al)le;  anel  e:e)ntrary  to  the;  pid)lie: 
interest  as  it  we)idel  ])re;ve;nt  NMF.S  fre)m 
re;spe)neiing  te;  the  meest  re;e;e;nt  fishe;rie;.s 


elata  in  a  time;ly  fashion  anel  weeulel 
elelay  the  elire;e:te;el  fishing  e:le)sure;  e)f 
Paenfie:  e:oei  fe)r  ve;s.se;l.s  using  pot  ge;ar  in 
the;  (lentral  Re;gulate)ry  Are;a  e)f  the;  (X)A. 
NMF.S  was  unahle  te;  publish  a  ne)tie:e; 
])re)vieiing  time  leer  puhlie;  e;e)mme;nt 
l)(;e;ause;  the;  mexst  re;e:e;nt,  re;l(;vant  data 
e)nlv  he;e:ame;  available  as  e)f  f'{;l)ruarv  7. 
20r3. 

'Flu;  AA  al.se)  finds  goe;;!  e;au.se;  te) 
waive;  the;  30-elay  elelay  in  the;  e;ife;e:tive; 
elate  e)f  this  ae:tie)n  uneler  5  IJ..S.(;. 
553(ei)(3).  This  fineling  is  ha.se;el  upeui 
the  re;ase)ns  ])re)viele;el  ahe)ve  fe)r  waive;r  e)f 
prieer  notieie;  anel  e)i)|)e)rlunity  fe)r  ])ul)lie: 
e:e)mnu;nt. 

This  action  is  re;e]uire;el  by  079.20 
anel  is  exe;mpt  fre)m  review  uneler 
Exe;e;utive;  Oreler  12800. 

Aeillieirily:  10  IJ.S.CI.  1801  al  S(!(i. 

Dated:  February  8.  201 3. 

Kara  M(;e:kle;y, 

Acliiig  Dupiily  Diivdar,  Offica  of  Siisldindhln 
I'isharids.  X’dtiondl  Mdrina  I'ishorios  Sorvico. 
IFK  Dot:.  2()i:t-0:t;n0  Fihid  4:1,1  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ot  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  ot  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFR  Part  1210 

[Document  Number  AMS-FV-1 1-0031] 

Watermelon  Research  and  Promotion 
Plan;  Importer  Membership 
Requirements 

agency:  Agricultural  Marketing  Servic:o. 
IJSDA. 

ACTION:  Propo.sed  rule. 

SUMMARY:  This  rule  jrropo.ses  to  amend 
the  Watermelon  Research  and 
Promotion  Plan  (Plan)  im])orter 
memhershii)  requirements  to  serve  on 
the  National  Watermelon  Promotion 
Hoard  (Hoard).  The  Hoard  recommended 
to  eliminate  the  recjuirement  that  an 
importer  imjiort  more  than  .'>()  jiercent  of 
the  total  volume  handled  and  imjiorted 
in  order  to  qualify  as  an  inqiorter 
member.  This  change  would  allow  for 
additional  ])arties  to  (lualify  as  an 
importer  member. 

DATES:  Comments  must  he  received  hv 
March  13,  2013. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  Internet  at:  http:// 

W'W’W'. rfigiilations.gov  or  to  the 
Promotion  and  Economics  Division, 
Fruit  and  Vegetable  Program, 
Agricultural  Marketing  Service  (AMS), 
IJ.S.  D(q)artment  of  Agriculture,  (IISDA) 
Room  0(i.'12-S,  Sto])  0244,  1400 
Independence  Avenue  SW., 
Washington,  Dfi  20230-0244;  fac:simile: 
(202)  203-2800.  All  comments  should 
njference  the  docket  numhiM’  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  he  made 
available  for  ])uhlic  insj)ection  in  the 
above  office  during  regular  business 
hours  or  it  can  he  viewed  at  hi\p:// 
www.ivguhitions.gov.  All  comments 
receiv(!d  will  he  posted  without  change, 
including  any  personal  information 
provided.  Please  he  advi.sed  that  the 
identity  of  the  individuals  or  entities 
submitting  comments  will  be  made 


l)ul)lic  on  the  Intermit  at  tlui  address 
|)rovid(!d  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

locinette  Palmer.  Marketing  Specialist, 
Promotion  and  Economics  Division. 

Fruit  and  Vegetable  Program,  AMS,  U.S. 
Dejiartment  of  Agriculture,  Stop  0244. 
1400  Independence  Avenue  SVV.,  Room 
00:i2-S,  Washington.  DC  20250-0244; 
telephone:  (888)  720-0017;  facsimile; 
(202)  203-2800;  or  electronic  mail; 
l(Hint;tte.P(iInwi'@ants.iis(hi.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  the  Watermelon 
Re.search  and  Promotion  Plan  |7  (]FR 
part  1210|.  The  Plan  is  authorized  under 
the  Watermelon  Re.search  and 
Promotion  Act  (Act)  |7  II.S.C.  4001- 
401 0|. 

Executive  Order  12888  and  Executive 
Order  13583 

Executive  Orders  1288()  and  133()3 
direct  agencies  to  asse.ss  all  co.sts  and 
benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
neces.sary,  to  select  regulatory 
approaches  that  maximize  net  hiinefits 
(including  ])otential  economic, 
environmental,  public  health  and  safety 
efiects,  distributive  impacts,  and 
equity).  Executive  Order  13383 
enq)hasizes  the  importance  of 
{|uantifying  both  costs  and  benefits,  of 
reducing  co.sts.  of  harmonizing  rules, 
and  of  promoting  flexibility.  This  rule 
has  been  designated  as  “non-significant 
regulatory  action”  under  section  3(f)  of 
Executive  Order  12888.  Accordingly, 
the  Office  of  Management  and  Hudget 
(OMH)  has  waived  the  review  proc:ess. 

Executive  Order  12988 

In  addition,  this  rule  has  been 
reviewed  under  Executive  Order  12988, 
Civil  Iustit:e  Reform.  The  rule  is  not 
intended  to  have  retroactive  effect. 

The  Act  allows  i)roducers,  producer- 
packers,  handlers,  and  importers  to  file 
a  written  ])etition  with  the  Secretary  of 
Agriculture  (Secnjtary)  if  they  believe 
that  the  Plan,  any  provision  of  the  Plan, 
or  any  obligation  imposed  in  t:onnection 
with  the  Plan,  is  not  established  in 
accordance  with  the  law.  In  any 
])etition,  the  ])i!r.son  may  nujuest  a 
modification  of  the  Plan  or  an 
exemption  from  the  Plan.  The  petitioner 
will  have  the  opportunity  for  a  hearing 
on  the  ])etition.  Afterwards,  an 
Administrative  Law  Judge  (AL))  will 
i.ssue  a  decision.  If  the  petitioner 


di.sagrees  with  the  AL)'s  ruling,  the 
])etitioner  has  30  days  to  append  te)  the 
)uelie:ial  Clffie:er,  who  will  issue  a  riding 
em  beihalf  e)f  the  Seu:retary.  If  the 
petitiemer  elisagreies  with  the  Seie:retary’s 
ruling,  the  petitiemer  may  file,  within  20 
elays,  an  a])pe!al  in  the  U.S.  District 
Court  for  the  el i. strict  where  the 
jjetitiemer  re;siele;s  eir  ce)nelue:ts  biisineiss. 

Initial  Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act 

Ill  ae;i;orelane;e  with  the  Reigulateirv 
Flexibility  Act  |3  U.S.C.  801-8121,  AMS 
has  examineel  the  ee;onomie;  inipae:t  eif 
this  rule  on  the  .small  proelue;eirs, 
handlers,  anel  importers  that  would  be 
affee;teel  by  this  ride. 

The  Small  Husiness  Administration 
defines,  in  13  CFR  part  121,  small 
agricultural  jiroducers  as  tho.se  having 
annual  receijits  of  no  more  than 
.$730,000  and  small  agricultural  service 
firms  (handlers  and  ini])orters)  as  tho.se 
having  annual  receipts  of  no  more  than 
$7  million.  Under  these  definitions,  the 
majority  of  the  producers,  handlers,  and 
inqiorters  that  would  be  affected  by  this 
rule  would  be  considered  small  entities. 
Producers  of  le.ss  than  10  acres  of 
watermelons  are  exempt  from  this 
jirogram.  Importers  of  less  than  130.000 
pounds  of  watermelons  per  year  are  akso 
exenqit. 

USDA's  National  Agricultural 
Stati.stics  Service  (NASS)  data  for  the 
2011  crop  year  was  about  312 
hundredweight  (cwt.)  of  watermelons 
were  produced  per  acre.  The  2011 
grower  ])rice  published  by  NASS  was 
.$14.00  per  hundredweight.  Thus,  the 
value  of  watermelon  production  per 
acre  in  2011  averaged  about  .$4,388  (312 
cwt.  X  $14.00).  At  that  average  price,  a 
jiroducer  would  have  to  farm  over  172 
acres  to  recei\'e  an  annual  income  from 
watermelons  of  $730,000  ($730,000 
divided  by  .$4,388  per  acre  equals  172). 
Accordingly,  as  })reviouslv  noted,  a 
majoritv  of  the  watermelon  producers 
would  he  classified  as  small  businesses. 

Based  on  the  Hoard’s  data,  using  an 
average  of  freight  on  board  (f.o.b.)  ju  ice 
II  of  $.184  |)er  |)ound  and  the  number  of 
jjounds  hamiled  in  2011,  none  of  the 
watermelon  handlers  had  recei])t.s  over 
the  $7.3  million  threshold.  Therefore, 
the  watermelon  handlers  would  all  be 
r  considered  small  busines.ses.  A  handler 
would  have  to  shij)  over  43.7  million 
jKumds  of  watermelons  to  be  considered 
large  (437,317,873  times  $.184  f.o.b. 
equals  .$7,3()0,()()()). 
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According  to  the  Board,  there  an; 
aj)proximately  O.'iO  producers.  230 
liandlers.  and  137  importers  wlio  are 
n;quired  to  pav  a.ssessments  under  the 
program. 

Based  on  tlie  watermelon  import 
as.sessments  nK:eived  for  the  vear  2011. 
the  United  States  imported  watermelons 
worth  over  ,S211  million  dollars.  The 
largest  imports  of  watermelon  came 
from  Mexico  which  accounted  for  80 
|)(;rcent  of  the  total  in  2011.  Other 
sujjpliers  of  imported  watermelon  are 
(hiatemala  at  8  percent  and  (io.sta  Rica 
at  1  percent.  Tin;  remaining  2  ])ercent  of 
imported  watermelon  came  from 
Nicaragua.  Honduras.  Panama.  Vietnam, 
('.anada.  Dominican  Kepuhlic.  and 
Israel. 

The  Board’s  audit  records  show 
imports  for  the  fi.scal  vears  2000.  2010. 
and  2011  at  S7.54.700'.  S740.043.  and 
.S8,').'5.800  respectively.  Ba.sed  on  this 
data,  the  three-year  average  of  imports 
for  watermelon  totals  878.5. .'504 
(2.3.50.003  divided  by  3).  This 
represents  a])j)roximately  30  percent  of 
the  total  assessments  |)aid  to  the  Board. 
Uurr(;ntly,  the  Board  memhership 
distribution  consists  of  14  producers.  14 
handlers.  8  importt;r.s.  and  1  jjuhlic 
member.  A  final  rule  to  increase  the 
number  of  importers  on  the  Board  was 
])nl)lished  in  the  )uly  18.  2011.  Federal 
Register  1 70  FR  420001. 

The  Watermelon  Res(;arch  and 
Promotion  Improvement  Act  of  10t)3 
anu;nd(;d  tin;  \Yatermelon  Research  and 
Promotion  Act  by  adding  importer 
meml)(;r.s  to  the  Board  among  other 
things.  At  that  tinu;  the  industry 
recommended  that,  in  order  to  (jualifv 
as  an  importer  meml)(;r  on  the  Board,  an 
individual  that  both  handles  and 
imj)orts  wat(;rmelons  may  \'ote  for 
importer  members  and  serve  as  an 
importer  memher  if  that  person  imjjorts 
.50  p(;rcent  or  mon;  of  the  combined 
total  volume  of  watermelons  handled 
and  imported  hv  that  j)er.son.  A  final 
rule  was  ])uhlish(;d  in  the  Federal 
Rj;gister  on  February  28.  199.5  lOO  FR 
1079.51  containing  this  and  other 
amendments  to  the  program. 

At  the  time  of  this  amendment  there 
was  a  mon;  clear  division  of  roles 
among  i)roduc(;r.s.  handlers,  and 
importers.  In  other  words,  those 
individuals  that  import(;d  wat(;rmelons 
did  not  cross  ov(;r  into  handling  or 
producing  wat(;rmelons  as  much  as  thev 
do  now.  Since  tln;n.  the  industry  has 
h(;come  mon;  consolidated  and  of  the 
137  importers  required  to  j)ay 
assessments  42  also  handh;d 
watermelons  and  wonld  la;  eligible  to 
.serve  as  either  handler  or  imjiorter 
memh(;r. 


At  its  February  2(5.  2011,  meeting,  the 
Board  voted  unanimously,  to  modify  the 
importer  (;ligil)ility  r(;(iuirements  to 
serve  on  the  Board.  The  Board  is  having 
difficulty  finding  eligible  importers  to 
serve  on  the  Board  h(;cau.se  of  the 
recpiirement  in  the  Plan  that  a  person 
who  both  imports  and  handles 
watermelon  will  he  count(;d  as  an 
importer  if  that  p(;r.son  imports  .50 
percent  or  more  of  the  combined  total 
volume  of  watermelons  handled  and 
im])orted  hv  that  person.  The  Board 
voted  to  eliminate  the  .50  percent 
requirement  or  more  of  the  combined 
total  volume  of  watermelons  handled 
and  imported  by  a  per.son  to  allow  more 
individuals  to  become  eligible  to  serve 
on  the  Board  as  an  importer.  Individuals 
that  both  handle  and  impon  »vould  he 
allowed  to  decide  which  part  of  the 
industry  they  would  prefer  to  re])resent 
regardless  of  the  voliiim;  handled  or 
imported.  The  industry  h(;lieves  that 
this  change  would  incr(;a.se  the  im])orter 
r(;j)r(;sentation  on  the  Board  by  allowing 
mon;  individuals  to  he  eligible  to  serve. 
This  action  may  also  increase  diversity 
repre.sentation  on  the  Board. 

The  Board  consid(;r(;d  a  .second 
alt(;rnative  hv  changing  the  .50  p(;rcent 
or  more  of  the  combined  total  volume  of 
wat(;rmelons  handl(;d  and  imported  hv 
the  person  to  25  ])ercent  or  more  of  the 
combined  total  volume  of  wat(;rmelon.s 
handled  and  im])orted  by  tin;  person. 
However,  the  Board  did  not  choose  this 
option  h(;t:au.se  th(;y  wanted  to  allow 
mon;  importers  to  h(;  eligihh;  for 
nomination  on  the  Board  and  therefon;, 
they  eliminated  the  j)(;rcentage 
requirement.  By  eliminating  the 
percentage  recpiirement  for  the  im])orter 
memtM;r.  this  will  allow  for  smaller 
imjjorter  husine.sses  to  become  eligible 
to  serve  as  an  importer  memher  on  the 
Board. 

Section  1(i55(a)  of  the  Act  provides 
for  referenda  to  ht;  conducted  to 
a.scertain  approval  of  changes  to  the 
Plan  ])rior  to  going  into  effec:t.  In  order 
to  im])lem(;nt  the  amendments  to  the 
Plan,  the  Secretary  determines  that  the 
Plan  has  been  a|)])rov(;d  by  a  majority  of 
tin;  producers,  handlers,  and  importers 
of  watermelon  voting  in  the  referendum. 
Accordingly,  h(;fore  these  amendments 
an;  made  to  the  Plan,  a  referendum  will 
hi;  conducted  among  eligihh;  producers, 
handlers,  and  import(;rs  of  wat(;rmi;lon. 

In  accordance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulation  |.5  (T'R  part  132()|  which 
impli;ments  the  Paperwork  Reduction 
Act  of  1995  |44  U.S.(^.  Chapter  3.5|,  have 
been  assigned  OMB  number  ()581-()()93. 
which  rejjresents  the  information 
collection  and  recordkeeping 
reijuirements  that  an;  imj)o.sed  hv  the 


Plan  that  have  been  approved 
previously.  excej)t  that  the  hackground 
form,  has  been  approved  undi;r  OMB 
numher  ()5().5-0()()l . 

USD  A  has  not  identified  any  relevant 
Federal  rules  that  diqilicate.  overla]).  or 
coidlict  with  this  ruli;. 

We  have  performial  this  Initial 
Regulatory  hdexihility  Analysis 
regarding  the  impact  of  this  amendment 
to  the  Idan  on  small  entities,  and  we 
invite  comments  concerning  ])otential 
eflects  of  this  amendment. 

Background 

Under  the  Plan,  the  Board  administers 
a  nationally  coordinated  program  of 
research,  development,  advertising,  and 
promotion  designed  to  strengthen  the 
watermelon’s  jiosition  in  the  market 
l)lace  and  to  establish,  maintain,  and 
exj)and  markets  for  watermelons.  This 
program  is  financed  by  assessments  on 
producers  growing  10  acres  or  more  of 
watermelons,  handlers  of  watermelons, 
and  importers  of  150. ()()()  ])ounds  of 
watermelons  or  more  ])er  y(;ar.  'fhi;  Plan 
specifies  that  handlers  an;  responsible 
for  collecting  and  submitting  both  the 
producer  and  handler  assessments  to 
the  Board,  reporting  their  handling  of 
watermelons,  and  maintaining  r(;cords 
nece.ssarv  to  verify  their  r(;])orting(s). 
lm])orters  are  responsible  for  pavment  of 
assessments  to  the  Board  on 
wati;rnu;lons  im])ort(;d  into  the  United 
States  through  the  U.S.  (iustoms  Service 
and  Border  Protection.  This  action  will 
not  have  any  inqiact  on  the  assessment 
rates  paid  hv  producers,  handlers,  and 
im|)orter.s. 

Memhershij)  on  the  Board  consists  of 
two  ])roducers  and  two  handlers  for 
each  of  the  seven  districts  established 
hv  the  Plan,  at  least  one  inqjorter,  and 
one  ])ul)lic  memher.  The  Board 
curr(;ntly  consists  of  37  members:  14 
producers.  14  handlers.  8  importers,  and 
1  public  memher.  A  final  rule  to 
increase  the  numher  of  importers  on  the 
Board  was  published  in  the  )ulv  18. 
2011.  Federal  Register  |7(5  FR  42()09|. 

'fhe  Watermelon  Res(;arch  and 
Promotion  Improvement  Act  of  1993 
amended  the  \Vatermelon  Research  and 
Promotion  Act  by  adding  importer 
members  to  the  Board  among  other 
things.  At  that  time  the  industry 
recommended  that,  in  order  to  qualifv 
as  an  im])orter  memher  on  the  Board,  an 
individual  that  both  handles  and 
imi)orts  watermelons  may  vote  for 
importer  members  and  serve  as  an 
importer  memher  if  that  per.son  im|)orts 
50  percent  or  more  of  the  combined 
total  volume  of  watermelons  handled 
and  im])orti;d  by  that  |)erson.  A  final 
rule  was  published  in  the  Federal 
Register  on  February  28.  1995  |(i0  FR 
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107951  containing  this  and  other 
amendments  to  the  program.  At  the  time 
ol  tliis  amendment  there  was  a  more 
clear  division  of  roles  among  producers, 
handlm’s,  and  im])orters.  In  other  words, 
tluKse  individuals  that  imported 
watermelons  did  not  cro.ss  over  into 
handling  or  producing  watermelons  as 
much  as  they  do  now.  Since  then,  the 
industry  has  become  mon;  consolidated 
and  of  the  137  importers  recinired  to  pay 
assessments  42  also  handled 
watermelons  and  would  he  eligible  to 
.serve  as  either  handler  or  importer 
memhcir. 

At  its  Fehrnary  28,  2011,  meeting,  the 
Board  voted  unanimously,  to  modify  the 
importer  eligibility  recpiirements  to 
serve  on  the  Board.  The  Board  is  having 
difficulty  finding  eligible  importers  to 
serve  on  the  Board  because  of  the 
nuiuirement  in  the  Plan  that  a  person 
who  both  im])orts  and  handles 
watermelon  will  he  counted  as  an 
importer  if  that  person  imports  50 
percent  or  more  of  the  combined  total 
volume  of  watermelons  handled  and 
imjiorted  by  that  ])erson.  The  Board 
voted  to  eliminate  the  50  ))ercent 
r(!{pur(anent  or  more  of  the  combined 
total  volume  of  watermelons  handled 
and  im])orted  by  a  j)erson  to  allow  more 
individuals  to  h(!come  eligible  to  serve 
on  the  Board  as  an  importer.  Individuals 
that  both  handle  and  import  would  he 
allowed  to  decide  which  part  of  the 
indu.strv  they  would  ])refer  to  represent 
regardless  of  the  volume  handled  or 
imported.  The  industry  believes  that 
this  change  would  increase  the  im])orter 
representation  on  the  Board  by  allowing 
more  individuals  to  lx;  eligible  to  .serve, 
'rhis  action  may  ahso  increa.se  diversity 
re})re.sentation  on  the  Board. 

Accordingly,  the  ])ropo.se  rule  would 
amend  sections  1 210.321  (d). 

1210.303(1)),  1210.404(g),  and 
1210.002(a)  which  reference  importer 
eligibility  recjuirements  to  be  nominated 
to  the  Board  and  partici])ation  in  a 
referendum.  The.se  sections  would  he 
revised  to  read  as  follows:  a  person  who 
both  imj)ort.s  and  handles  watermelon 
may  vote  for  im])orter  members  and 
serve  as  an  im])orter  member  if  that 
|)er.son  identifies  that  their  vote  will  he 
considered  as  an  im])orter. 

For  changes  to  the  Plan  to  become 
effective,  the  ])roj)o.sed  amendments  to 
the  Plan  must  he  a])])roved  by  a  majoritv 
of  ])roducers.  hamllers,  and  importers  of 
watermelon  voting  in  a  referendum. 
Accordingly,  a  referendum  will  he 
conducted  among  eligible  i)roducers. 
handlers,  and  importers  of  watermelon. 
Specific  dates  for  the  referendum  will 
he  announced  at  a  later  date. 

A  30-dav  comment  period  is  provided 
to  allow  interested  ])erson.s  to  respond 


to  this  proposal.  Thirty  days  is  deemed 
appropriate  so  that  the  ])roposed 
amendments,  if  adopted,  may  he 
implemented  to  allow  for  the  calendar 
year  2013  nomination  meetings  to  take 
place  before  the  api)ointments  for  new 
lloard  members  are  due.  All  written 
comments  received  in  respon.se  to  this 
rule  by  the  date  specified  would  he 
considered  prior  to  finalizing  this 
action. 

List  of  Subjects  in  7  CFR  Part  1210 

Administrative  practice  and 
procedure.  Advertising,  (lonsnmer 
information.  Marketing  agreements. 
Reporting  and  recordkeeping 
reciuirements,  Whitermelon  promotion. 

For  the  reasons  set  forth  in  the 
preamble.  Part  1210,  Chapter  XI  of  Title 
7  is  ])ropo.sed  to  he  amended  as  follows: 

PART  1210— WATERMELON 
RESEARCH  AND  PROMOTION  PLAN 

■  1.  The  authority  citation  for  7  CFR 
])art  1210  continues  to  read  as  follows: 

Aulliorily:  7  D.S.C.  4901-4910  and  7 

ii.s.t;.  740i. 

■  2.  Revise  §  1210.321  paragraj)h  (d)  to 
read  as  follows: 

§  1 21 0.321  Nomination  and  selection. 

***** 

(d)  Nominations  for  importers 
])ositions  that  become  vacant  mav  he 
made  by  mail  ballot,  nomination 
conventions,  or  by  other  means 
])re.scril)ed  by  the  Secretarv.  I'he  Board 
shall  j)rovide  notice  of  such  vacancies 
and  the  nomination  process  to  all 
importers  through  press  relea.ses  and 
any  other  available  means  as  well  as 
direct  mailing  to  known  importers.  All 
im])orter.s  may  j)arlicipate  in  the 
nomination  process:  Provided,  That  a 
person  who  both  imj)ort.s  and  handles 
watermelon  may  vote  for  im])orter 
members  and  serve  as  an  importer 
member  if  that  person  identifies  that 
their  vote  be  considered  as  an  importer. 
***** 

■  3.  Revise  §  1210.303  paragraph  (h)  to 
read  as  follows: 

§  1 21 0.363  Suspension  or  termination. 

***** 

(b)  The  Secretary  may  conduct  a 
referendum  at  any  time  and  shall  hold 
a  referendum  on  recjuest  of  the  Board  or 
at  least  10  percent  of  the  combined  total 
of  the  watermelon  j)rodncers,  handlers, 
and  im|)orter.s  to  determine  if 
watermelon  producers,  handlers,  and 
importers  favor  termination  or 
susj)ension  of  this  Plan.  The  Secretary 
shall  .sus])end  or  terminate  this  Plan  at 
the  end  of  the  marketing  year  whenever 
the  Secretarv  determines  that  the 


suspension  or  termination  is  favored  by 
a  majority  of  the  watermelon  producers, 
handlers,  and  imj)orters  voting  in  such 
referendum  who.  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
jH’oduction,  handling,  or  imptnling  of 
watermelons  and  who  ))roduced. 
handled,  or  im|)orted  more  than  50 
percent  of  the  combined  total  of  the 
volume  of  watermelons  ])roduced, 
handled,  or  imported  by  tho.se 
])roducers.  handlers,  and  imj)orters 
voting  in  the  referendum.  For  ])urpose.s 
of  this  section,  the  vote  of  a  person  who 
both  produces  and  handles  watermelons 
will  he  counted  as  a  handler  vote  if  the 
j)roducer  purchased  watermelons  from 
other  producers,  in  a  combined  total 
volume  that  is  ecpial  to  25  percent  or 
more  of  the  producer’s  own  production: 
or  the  combined  total  volume  of 
watermelon  handled  bv  the  producer 
from  the  producer’s  own  ])roduction 
and  purchases  from  other  producer’s 
})roduction  is  more  than  50  percent  of 
the  ])roduc;er’.s  own  production. 
Provided.  That  a  |)erson  who  both 
im])orts  and  hamlles  watermelon  may 
vote  for  importer  members  and  serve  as 
an  im])orter  member  if  that  person 
iclentifies  that  their  vote  he  considered 
as  an  importer.  Any  such  referendum 
shall  he  conducted  hv  mail  ballot. 

■  4.  Revi.se  1210.404  paragraph  (g)  to 
read  as  follows: 

§  1210.404  Importer  member  nomination 
and  selection. 

***** 

(g)  Any  individual  who  both  imports 
and  handles  watermelons  will  he 
considered  an  importer  if  that  per.son 
identifies  themselves  as  an  importer. 

■  5.  Revise  §  1 210.002  paragraph  (a)  to 
read  as  follows: 

§1210.602  Voting. 

(a)  Each  per.son  who  is  an  eligible 
producer,  handler,  or  importer  as 
defined  in  this  subpart,  at  the  time  of 
the  referendum  and  who  also  was  a 
j)rodiu:er.  handler,  or  imj)orter  during 
the  rei)re.sentative  period,  shall  be 
entitled  to  one  vote  in  the  referendum: 
Provided.  That  each  producer  in  a 
landlord-tenant  relationship  or  a 
divided  ownershi])  arrangement 
involving  totally  independent  entities 
cooperating  onlv  to  i)roduce 
watermeh)n.s  in  which  more  than  one  of 
the  parties  is  a  ])roducer,  shall  he 
entitled  to  one  vote  in  the  referendum 
covering  only  that  i)roducer’s  share  of 
the  ownershi]):  Provided  further.  That 
the  vote  of  a  person  who  both  |)roduce.s 
and  handles  watermelons  will  be 
counted  as  a  handler  vote  if  the 
producer  purchased  watermelons  from 
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other  producers,  in  a  (;oml)ined  total 
volume  that  is  equal  to  25  percent  or 
more  of  the  producer's  own  production; 
or  the  combined  total  volume  ol 
watermelon  handled  by  the  producer 
Iroin  the  producer's  own  |)roductit)n 
and  i)urcha.sed  from  other  producer's 
|)roduction  is  more  than  .'jO  percent  of 
the  producer's  own  production: 
Prnvidad  furllKn'.  That  a  person  who 
both  imports  and  handles  watermelons 
may  vote  and  serve  as  an  importer  if 
that  |)erson  identifies  that  their  vote  he 
considenul  as  an  im])C)rter. 
***** 

Daliul:  l''(!l)ruiirv  201 3. 

David  R.  Shipman, 

Administralor. 

|FR  Doc.  2(n:<-()2!)7ri  I'ilad  2-12-13:  Hrlf)  am| 
BILLING  CODE  3410-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  1, 16,  106,  110,  112, 114, 
117,  120,  123,  129, 179,  and  211 

[Docket  Nos.  FDA-201 1-N-0920  and  FDA- 
201 1-N-0921] 

Food  and  Drug  Administration  Food 
Safety  Modernization  Act:  Proposed 
Rules  To  Establish  Standards  for  the 
Growing,  Harvesting,  Packing,  and 
Holding  of  Produce  for  Human 
Consumption  and  for  Current  Good 
Manufacturing  Practice  and  Hazard 
Analysis  and  Risk-Based  Preventive 
Controls  for  Human  Food;  Public 
Meeting 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notification  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (F13A)  is  jiroviding 
])ul)lic  meeting  registration  information 
for  two  F.SMA  related  public  meetings 
announced  in  the  )anuary  31. 2013, 
Federal  Register.  These  public  meetings 
will  be  held  along  with  the  Fehruarv  28 
to  March  1. 2013,  Washington,  IX:  ’ 
|)ul)lic  meeting  to  discuss  the  proposed 
rules  to  e.stahlish  standards  for  the 
growing,  harve.sting,  jiacking.  and 
holding  of  produce  for  human 
consumption  (the  produce  safetv 
proposed  rule)  and  for  current  good 
manufacturing  practice  and  hazard 
analysis  and  risk-ha.sed  jireventive 
controls  for  human  food  (the  preventive 
controls  proposed  rule).  These  projiosed 
rules  are  the  first  of  sevciral  pro])osed 
rules  that  would  establish  the 
foundation  of,  and  central  framework 


for.  the  modern  food  safety  system 
envisioned  by  Congress  in  the  FDA 
Food  .Safety  Modernization  Act  (F.SMA). 
The  purpose  of  the  public  meetings  is  to 
solicit  oral  stakeholder  and  ])ul)lic 
comments  on  the  pro])osed  rules  and  to 
inform  the  public  about  the  rulemaking 
process  (including  how  to  submit 
comments,  data,  and  other  information 
to  the  rulemaking  dockets),  and  to 
resjiond  to  (jnestions  about  the  jiroposed 
rules. 

DATES:  See  section  II  “How  to 
[Participate  in  the  Public  Meeting”  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document  for  dates  and  times  of  the 
(Chicago.  11.  and  fPortland,  OR  ])uhlic 
meetings,  closing  dates  for  advance 
regi.stration,  ami  information  on 
deadlines  for  submitting  either 
electronic  or  written  comments  to  FDA's 
Division  of  Dockets  Management. 
ADDRESSES:  .See  section  II  “How  to 
lPartici])ate  in  the  Public  Meeting”  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

(liiostions  (ihout  reg/.s/er;ng  for  ihoso 
inoolings,  to  rcgistor  by  phono,  or  to 
snhndt  a  notice  of  participation  hv  moil, 
fax,  or  enio//;  Ckmrtney  Treece,  Planning 
I’rofessionals,  Ltd.,  1210  West 
McDermott  Dr..  .Suite  111,  Allen,  TX 
7.'’)013,  7()4-2.'58-4083.  FAX:  4(i0-8.'14- 
0002.  email; 

ctrooco@pdannin{>profossion(ds,coin. 

For  yonoral  (jnostions  about  thi:so 
mootings,  to  nuinost  an  opportnnitv  to 
make  an  and  ])rosontation  at  ono  of  tho 
l)nblic  mootings,  to  snbmit  tho  fall  text, 
comprobonsivo  oat  lino,  or  snmmaiY  of 
(in  oral  prosontation,  or  for  spooled 
accommodations  dao  to  a  disability, 
contact:  juanita  Yates,  (kmter  for  Food 
.Safety  and  Apjilied  Nutrition  (HF.S- 
OOO),  Food  and  Drug  Administration. 

.'ll 00  fPaint  Branch  Pkwv.,  College  Park. 
MD  20740,  240-402-1731,  email: 
jaanita  .v(dos@fda  .hhs.gov . 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

F.SMA  (Pub.  L.  lll-3.'53)  was  signed 
into  law  by  President  (Ibama  on  lanuary 
4.  2011,  to  better  jirotect  ]mblic  health 
by  helping  to  ensure  the  safetv  and 
security  of  the  food  sup])lv.  F.SMA 
amends  the  Federal  Food,  Drug,  and 
(iosmetic  Act  (the  FD8:C,  Act)  to 
establish  the  foundation  of  a 
modernized,  jirevention-based  food 
safety  sy.stem.  Among  other  things. 
F.SMA  reipiires  l‘'DA  to  issue  regulations 
reejuiring  ])reventive  controls  for  hinn.'ui 
and  animal  food  and  set  standards  for 
produce  safety. 

F.SMA  was  the  first  major  legislative 
reform  of  FDA’s  food  safetv  authorities 


in  more  than  70  years,  even  though  FDA 
has  increased  the  fot;us  of  its  food  safety 
efforts  on  prevention  over  the  past 
.several  years.  Forexanqile.  applying  the 
conce])t  of  Hazard  Analysis  and  Critical 
Control  Point  (HACXd’)  that  was 
|)ioneered  bv  industrv  in  the  late  lOOOs, 
FDA  established  HAC,(3P-based 
regulations  for  seafood  (21  Ch’R  ])art 
123)  in  lOO.'l  (00  FK  (i.'lOOt).  December 
18,  lOO.'i)  and  for  juice  (21  CFR  jiart  120) 
in  2001  (00  FK  0138.  )anuary  10,  2001). 
.Similarly,  in  lOOti,  the  II. .S.  Deiiartment 
of  Agriculture's  Food  .Safety  and 
Inspection  .Service  instituted  HACCP- 
based  rules  for  meat  and  poultrv  (9  CFR 
part  417)  (01  FR  38800,  )uly  2.'5,'  1000). 

In  the  Federal  Register  of  januarv  10. 
2013  (78  FR  3.'j03  and  78  FR  3040),' FDA 
announced  the  establishment  of  two 
doi;kets  so  that  the  ]niblic  c;an  review 
the  produce  safety  proposed  rule  and 
the  preventive  controls  proposed  rule 
and  submit  comments  to  the  Agency. 
These  jiroposed  rulemakings  are  the 
first  of  several  key  ])rojK)sals  in 
furtherance  of  F.SMA's  food  safety 
mandate.  The  produce  safety  proposed 
rule  would  establish  science-ba.sed 
minimum  standards  for  the  safe 
growing,  harvesting,  packing,  and 
holding  of  produce,  meaning  fruits  and 
vegetables,  grown  for  human 
consumption.  The  produce  safety 
propo.sed  rule  would  .set  forth 
])rocedures,  jiroce.sses.  and  practices 
that  FDA  ex])ects  would  reduce 
foodborne  illness  associated  with  the 
consumption  of  produce.  The  jiroduce 
.safety  jiroposed  rule  and  related  fact 
sheets  are  available  on  FDA’s  F.SMA 
Web  jiage  located  at  http:/ /www.f da.gov/ 
Food/FoodSafotv/FSM  A/ dofanit.htm. 

The  preventive  controls  propo.sed  rule 
would  ajiidy  to  human  food  and  reiiuire 
domestic  and  foreign  facilities  that  are 
recpiired  to  register  under  the  FD&C  Act 
to  have  written  plans  that  identifv 
hazards,  siiecifv  the  stejis  that  will  be 
put  in  place  to  minimize  or  prevent 
tho.se  hazards,  monitor  results,  and  act 
to  correct  problems  that  arise.  The 
jireventive  controls  projiosed  rule  and 
related  fact  sheets  are  available  on 
FDA’s  F.SMA  Web  jiage  located  at 
http://\v\v\v.fda.gov/Food/FoodS(dotv/ 
FSM A/ dofaait.htm. 

In  the  Federal  Register  of  )anuary  31 , 
2013  (78  l'’R  0702),  FDA  announced  the 
first  ])ublic  meeting  in  a  series  of  three 
public  meetings  entitled  “The  I'ciod 
.Safety  Modernization  Act  I’ublic 
Meeting  on  Fro|)osed  Rules  for  I’roduce 
.Safety  and  for  Preventive  (Controls  for 
Human  Food”  so  that  the  food  industry, 
consumers,  foreign  governments,  and 
other  stakeholders  can  evaluate  and 
comment  on  the  propo.sals.  FDA  akso 
noted  that  the  Agency  intended  to  hold 
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additional  public  meetings  in  Chicago. 

11.  and  Portland,  OR  and  that  those; 
.s))ecific  locations,  dates,  and 
registration  information  for  these 
meetings  would  appear  in  a  se])arate 
P'ederal  Register  dotamient  to  pnhlish 
shortly.  It  was  also  noted  that  all  three 
])nl)lic  me(;tings  would  have  the  same 
agenda  and  are  intended  to  facilitate 
and  sn|)port  the;  pro|)osed  rules' 
evaluation  and  comm(;nting  i)rocess. 

In  this  document.  FDA  is  ])roviding 
tin;  locations,  dates,  and  r(;gistration 
information  lor  the  (Chicago,  II.  and 
Portland.  OR  public  meetings. 

II.  How  To  Participate  in  the  Public 
Meeting 

FDA  is  holding  the  jjiihlic  meetings 
on  the  produce  .safety  j)ro])o.sed  rule  and 
the  preventive  controls  propo.sed  rule  to 
inform  the  public  about  the  rulemaking 
process,  including  how  to  submit 
comments,  data,  and  other  information 
to  the  rulemaking  docket:  to  r(;.spond  to 
questions  about  the  proposed  rules;  and 
to  provide;  an  o])portunitv  for  interested 
persons  to  make  oral  pre.sentations.  Due 
to  limited  space  and  time.  FDA 
encourages  all  jjer.sons  who  wish  to 
attend  the  ])uhlic  meetings  to  register  in 
advance.  Then;  is  no  fee  to  register  for 


the  public  meetings,  and  registration 
will  he  on  a  first-come,  first-.served 
basis.  Early  registration  is  recommended 
because  .seating  is  limited.  Onsite 
registration  will  he  accepted,  as  sjjace 
permits,  after  all  ])n;n;gi,ster(;d  attendees 
are  seated. 

Those  re(iu(;sting  an  oi)port unity  to 
make  an  oral  pn;sentation  during  tin; 
time  allotted  for  public  comment  at  the 
meetings  are  asked  to  submit  a  rerjuest 
and  to  provide  the  specific  topic  or 
issue  to  he  addres.sed.  Due  to  the 
autici})ated  high  level  of  Interest  in 
l)re.senting  public  comment  and  limited 
time  available,  FDA  is  allocating  3 
minutes  to  each  s])eaker  to  make  an  oral 
]3resentation.  S])eakers  will  he  limited  to 
making  oral  remarks;  there  will  not  he 
an  opportunity  to  display  materials  such 
as  slide  shows,  videos,  or  other  media 
during  tin;  meeting,  if  time  permits, 
individuals  or  organizations  that  did  not 
register  in  advance  may  be;  granted  the 
opportunity  to  make  an  oral 
presentation.  FDA  would  like  to 
maximize  the  numh(;r  of  individuals 
who  make  a  presentation  at  the 
meetings  ami  will  do  our  best  to 
accommodate  all  j)er.son.s  who  wish  to 
make  a  presentation  or  (;xpr(;.ss  their 
opinions  at  the  meeting. 


FDA  encourages  jiersons  and  groiqjs 
who  have  similar  interests  to 
consolidate  their  information  for 
pres(;ntation  by  a  single  representative 
at  a  single  location.  Aft(;r  r(;viewing  the 
presentation  n;(|U(;.sts.  FDA  will  notifv 
each  ])articipant  bi;fore  the  meeting  of 
the  ai)j)roximat(;  time  their  presentation 
is  .schedul(;d  to  begin,  and  remiml  them 
of  the  pres(;ntation  format  (i.e.,  3-minute 
oral  jjresentation  without  visual  media). 

Wliile  oral  presentations  from  specific 
individuals  and  organizations  will  he 
necessarily  limited  due  to  time 
constraints  during  the  public  meeting, 
.stakeholders  may  submit  electronic  or 
written  comments  discu.ssing  any  i.ssues 
of  concern  to  the  admini.strative  record 
(the  docket)  for  the  rulemaking.  All 
relevant  data  and  documentation  shoidd 
b(;  submitted  with  the  comments  to  the 
relevant  docket  (i.e.,  for  the  ]jroduce 
.safety  proj)osed  rule,  http:// 
ww’w.rogii  hit  ions. gov/ 
it!(]o(:kotl)otoil:D=FDA-2()1 1  -N-()f)2 1 : 
and  for  the  preventive  controls 
proj)osed  ride,  http:// 
m  n  r.  rogu  loti  ons.go  \ '/ 
tt!(lo(:kotDotail:I)=FDA-2()i  1  -N-()t)20). 

Table  1  of  this  document  provides 
information  on  partici))ation  in  the 
public  meetings: 


Table  1— Information  on  Participation  in  the  Meetings  and  on  Submitting  Comments  to  the  Rulemaking 

Dockets 


Date 

Electronic  address 

Address 

Other  information 

Washington,  DC 

February  28, 

Jefferson  Auditorium,  U.S.  De¬ 

Onsite  registration  both  days 

Public  meeting. 

2013,  from 

8;  30  a.m.  to  5 
p.m.  and 

March  1, 

2013,  from 

8:30  a.m.  to 

12  noon. 

partment  of  Agriculture 

(USDA),  Wing  5  Entrance, 
14th  and  Independence  Ave. 
SW.,  Washington,  DC  20024. 
Photo  tD  Required. 

from  8  a.m.  to  8:30  a.m. 

Washington,  DC 

By  February  20, 

Individuals  who  wish  to  partici¬ 

We  encourage  you  to  use  elec¬ 

There  is  no  registration  fee  for 

Advance  reg¬ 
istration. 

2013. 

pate  in  person  are  asked  to 
p  re  register  at  http:// 

WWW. fda.gov/Food/ 
NewsEvents/ 

WorkshopsMeetingsConferenc- 

es/default.htm. 

tronic  registration  if  possible.’ 

the  public  meetings.  Early  reg¬ 
istration  is  recommended  be¬ 
cause  seating  is  limited. 

Washington,  DC 

By  February  8, 

http://www.  fda.  go  v/Food/ 

Requests  made  on  the  day  of  the 

Request  to 
make  an  oral 
presentation. 

2013. 

NewsEvents/ 

WorkshopsMeetingsConferenc- 

es/defautt.htm.^ 

meeting  to  make  an  oral  pres¬ 
entation  will  be  granted  as  time 
permits.  Information  on  re¬ 
quests  to  make  an  oral  presen¬ 
tation  may  be  posted  without 
change  to  http:// 

www.regutations.gov,  including 
any  personal  information  pro¬ 
vided. 

Washington,  DC 

By  February  15, 

Juanita  Yates,  email:  Jua- 

See  FOR  FURTHER  INFORMA¬ 

Request  special 
accommoda¬ 
tions  due  to  a 
disability. 

2013. 

nita.yates  @  fda.  hhs.gov. 

TION  CONTACT 
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Table  1— Information  on  Participation  in  the  Meetings  and  on  Submitting  Comments  to  the  Rulemaking 

Dockets — Continued 


Date 


Electronic  address 


Address 


Other  information 


Chicago,  IL  Public 
meeting. 


March  11,  2013, 
from  8:30  a  m. 
to  5  p.m.  and 
March  12, 
2013,  from 
8:30  a  m.  to 
12  noon. 


The  Westin-Michigan  Avenue,  Onsite  registration  both  days 
909  North  Michigan  Ave.,  Chi-  from  8  a.m.  to  8:30  a  m. 
cago,  IL  60611. 


Chicago,  IL  Ad¬ 
vance  registra¬ 
tion. 


Chicago,  IL  Re¬ 
quest  to  make 
an  oral  presen 
tation. 


By  March  1 , 
2013. 


By  February  21 , 
2013. 


Individuals  who  wish  to  parlici-  We  encourage  you  to  use  elec- 
pate  in  person  are  asked  to  tronic  registration  if  possible.’ 
preregisfer  at  http:// 

WWW. fda.gov/Food/ 

NewsEvents/ 

WorkshopsMeetingsConferenc- 
es/default.htm. 
http:/ /WWW.  fda.  gov/ Food/ 

NewsEvents/ 

WorkshopsMeetingsConferenc- 

es/default.htm.^ 


There  is  no  registration  fee  for 
the  public  meetings.  Early  reg¬ 
istration  is  recommended  be¬ 
cause  seating  is  limited. 


Requests  made  on  the  day  of  the 
meeting  to  make  an  oral  pres¬ 
entation  will  be  granted  as  time 
permits.  Information  on  re¬ 
quests  to  make  an  oral  presen¬ 
tation  may  be  posted  without 
change  to  http:// 

www.regulations.gov,  including 
any  personal  information  pro¬ 
vided. 


Chicago,  IL  Re¬ 
quest  special 
accommoda¬ 
tions  due  to  a 
disability. 

Portland,  OR  Pub¬ 
lic  meeting. 


Portland,  OR  Ad¬ 
vance  registra¬ 
tion. 


Portland,  OR  Re¬ 
quest  to  make 
an  oral  presen¬ 
tation. 


Portland,  OR  Re¬ 
quest  special 
accommoda¬ 
tions  due  to  a 
disability. 

Submit  electronic 
or  written  com¬ 
ments. 


By  February  21, 
2013. 


March  27,  2013, 
from  8:30  a.m. 
to  5  p.m.  and 
March  28, 
2013,  from 
8:30  a.m.  to 
12  noon. 

By  March  18, 
2013. 


By  March  8, 
2013. 


By  March  8, 
2013. 


By  May  16, 
2013. 


Juanita  Yates,  email:  Jua- 
nita.yates  @fda. hhs.gov. 


Juanita  Yates,  email:  Jua- 
nita.yates@fda.hhs.gov. 


Docket  Nos.  FDA-20 11-N-0920 
and  FDA-201 1-N-0921. 


See  FOR  FURTHER  INFORMA¬ 
TION  CONTACT 


Crown  Plaza  Portland  Downtown 
Convention  Center,  1441  NE 
2nd  Ave.,  Portland,  OR  97232. 


See  FOR  FURTHER  INFORMA¬ 
TION  CONTACT 


Onsite  registration  both  days 
from  8  a.m.  to  8:30  a.m. 


There  is  no  registration  fee  for 
the  public  meetings.  Early  reg¬ 
istration  is  recommended  be¬ 
cause  seating  is  limited. 


Requests  made  on  the  day  of  the 
meeting  to  make  an  oral  pres¬ 
entation  will  be  granted  as  time 
permits.  Information  on  re¬ 
quests  to  make  an  oral  presen¬ 
tation  may  be  posted  without 
change  to  http:// 

www.regulations.gov,  including 
any  personal  information  pro¬ 
vided. 


Individuals  who  wish  to  parlici-  We  encourage  you  to  use  elec- 
pate  in  person  are  asked  to  tronic  registration  if  possible.’ 
preregister  at  http:// 

WWW. fda.gov/Food/ 

NewsEvents/ 

WorkshopsMeetingsConferenc- 
es/default.htm. 
http:/ /WWW.  fda.  gov/Food/ 

NewsEvents/ 

WorkshopsMeetingsConferenc- 

es/default.htm.^ 


Preventive  Controls  for  Human 
Food  Proposed  Rule:  http:// 
WWW. regulations.gov/ 
#'.docketDetail;D~FDA-201 1-N- 
0920. 
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Table  1 — Information  on  Participation  in  the  Meetings  and  on  Submitting  Comments  to  the  Rulemaking 

Dockets— Continued 


Date 

Electronic  address 

Address 

Other  information 

Produce  Safety  Proposed  Rule. 
http://www.  regutations.  gov/ 
#!docketDetail;D=FDA-201 1-N- 
0921. 

. „...J 

’  You  may  also  register  via  email,  mail,  or  fax.  Please  include  your  name,  title,  firm  name,  address,  and  phone  and  FAX  numbers  in  your  reg- 
isfration  information  and  send  to  Courtney  Treece  (see  FOR  FURTHER  INFORMATION  CONTACT).  Onsite  registration  will  also  be  available. 

2  You  may  also  request  to  make  an  oral  presentation  at  the  public  meeting  via  email.  Please  include  your  name,  title,  firm  name,  address,  and 
phone  and  fax  numbers  as  well  as  fhe  full  fext,  comprehensive  outline,  or  summary  of  your  oral  presentation,  and  send  to  Juanita  Yates  (see 

FOR  FURTHER  INFORMATION  CONTACT) 


HI.  (Comments,  Transcripts,  and 
Recorded  Video 

Information  and  data  submitted 
voluntarily  to  FDA  during  the  i)ublic 
meetings  will  become  jiart  of  the 
administrative  record  for  the  relevant 
rulemaking  and  will  he  accessible  to  the 
public  at  http://\v\\  \\\rHgul(itions.gov. 
'The  transcript  of  the  j)roceeding.s  from 
fhe  public  meetings  will  become  jjart  of 
the  admini.strative  rijcord  for  each  of  the 
rulemakings.  Plea.se  he  advised  that  as 
soon  as  a  transcript  is  available,  it  will 
he  accessible  at  http:// 

WWW. r(!<>iiI(iti()ns.gov  i\nd  at  FDA’s 
FSMA  \\h;h  site  at  http://www.f(Ui.<^ov/ 
I'ood/FoodHaidty/FSMA/.  It  may  also  hr; 
viewed  at  the  Division  of  Dockets 
Management  (1  lFA-3().'i),  Food  and  Drug 
Admini.stration,  fitiJO  Fishers  Lam;.  Rm. 
KKil.  Rockville.  MD  20H52.  A  tran.scri])t 
for  each  public  meeting  will  also  hr; 
available  in  either  harrlcojiy  r)r  rrn  (iD- 
ROM.  after  suhmissir)n  r)f  a  PTeerlran  r)f 
Infrrrmatir)!!  rt;(]uest.  Written  rr;{jut;.sts 
are  tr)  he  sent  tr)  the  Divisitrii  of  Frr;erlom 
r)f  Information  (ELEM-1()2‘)).  12420 
Parklawn  Dr.,  Element  Bldg..  Ror:kville, 
MD  20857.  Arlriitionally.  FDA  will  he 
vitleo  rr;c.ording  the  first  puhlir:  meeting 
in  Washingtrm,  DC.  Dnr:r;  the  recorrlerl 
virlr;o  is  available,  it  will  hr;  ar:ct;.ssihle 
at  FDA’s  FSMA  \Vr;h  site  at  Idtp:// 
www.fdd.gov/Food/FoodScilhtv/FSMA/. 

Dalt;(l:  Ftrbruiirv  «.  201  .'t. 

I.t;slii;  Kiix, 

Assistant  (Join niissionar  for  Policy. 

|I  K  Dor;.  2()i:i-r):i:nti  I'ihul  2-12-1  :i;  8;4.S  iim| 
BILLING  CODE  4160-01-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1190 

[Docket  No.  ATBCB-201 3-0002] 

RIN  3014-AA26 

Accessibility  Guidelines  for  Pedestrian 
Facilities  in  the  Public  Right-of-Way; 
Shared  Use  Paths 

AGENCY:  Architt;ctural  anrl 
Transportation  Barriers  Complianr:e 
Boarrl. 

ACTION:  Supplr;mental  notira;  of 
proposerl  rulemaking. 

SUMMARY:  We,  thr;  Architectural  anrl 
Transjiortation  Barrir;rs  Complianru; 
Board  (Ar:r;t;ss  Boarrl),  issuritl  an 
atlvance  nolit.e  of  iiroposerl  rulranaking 
(ANPRM)  announrang  rinr  intent  tr) 
rlevelo])  accessibility  guirlelines  for 
sharetl  u.serl  ])ath.s.  Sharerl  use  paths  are 
multi-use  paths  rlr;signerl  ])rimarily  fr)r 
u.se  by  hicyrdists  anrl  ])r;rlr;strians, 
inclurling  perlestrians  with  rli.sahilities, 
for  trans])r)rtatir)n  and  recrr;ation 
purprises.  Sharetl  use  paths  are 
jihysically  separaterl  from  mr)tr)r  vehicle 
traffic  by  an  open  space  or  harrier,  anrl 
are  either  within  the  highway  right-t)f- 
way  or  within  an  inrlejjenrlent  right-of- 
way.  We  noterl  in  the  ANPRM  that  we 
are  consitlering  inclurling  accr;.s.sihility 
guirlelint;.s  for  .sharetl  use  paths  in  the 
ar;t;essihilitv  guitlelini;s  that  we  are 
tlr;vt;lo])ing  for  sirlewalks  anrl  rither 
perlestrian  facilitir;.s  in  the  puhlir:  right- 
t)f-way.  We  suhserpientlv  i.ssuerl  a  nr)tit:t; 
r)f  prripo.sed  rulemaking  (NPRM) 
rr;tpit;sting  t:t)mmr;nts  r)n  propr)St;tl 
at:r:r;.s.sihility  guirlelines  fr)r  j)r;tlt;.strian 
facilities  in  the  public  right-rif-wav.  fhe 
NPRM  rlitl  not  inclurle  spt;r:ific 
provisitins  frir  shart;rl  use  paths.  We  art; 
issuing  this  supplemental  notice  of 
])ropr),st;rl  rulemaking  (SNPRM)  tr) 
inclurle  specific  prrrvisions  lor  shart;d 
use  ])aths  in  the  proprrserl  accessibility 
guirlelines  for  ])erle.strian  facilities  in  the 
public  right-of-way.  The  propo.sed 


accessibility  guirlelines  wt)ulti  ap])lv  tr) 
the  rlesign.  t:t)nstrnctit)n,  anrl  alteratit)n 
r)f  ])t;dt;.strian  facilities  in  thr;  public 
right-of-way.  inclurling  sharetl  use 
paths.  covert;d  by  the  Am(;rir:ans  with 
Disabilities  Ar;t  anrl  the  Architectural 
Barriers  Act,  and  would  ensure  that  the 
facilitir;s  are  rr;atlily  act:t;ssible  tr)  and 
usable  bv  inrlivirluals  with  rli.sahilities. 
DATES:  Submit  comments  bv  Mav  14, 
2013. 

ADDRESSES:  Submit  t;r)nnnents  by  any  of 
the  follr)wing  mt;thr)tis: 

•  Fndni'ul  nlhdnnuiking  PorUd:  http:// 
www.rngiihitions.gov.  Ft)llow  thr; 
inslrut:tir)ns  frrr  suhmitting  crrinments. 
Rr;gulatit)n.s.gt)v  ID  ft)r  this  tlor;kr;t  is 
ATB(:B-2013-()()()2. 

•  Kuutil:  docknt@(i(:cnss-bo(ird .gov . 
lnt:hitie  tlt)t:kr;t  numher  ATBt’.B  2013- 
0002  in  the  subjer;t  line  t)f  the  mt;ssage. 

•  202-272-0081. 

•  Mail  or  Hand  Didivan'/CJoariar: 
Sr;ott  Wintllt;y.  Act:r;ss  Btrarrl.  1331  F 
Strr;et  NW..  Suite  1000,  Washington.  DO 
20004-1111. 

All  t;omments  will  hr;  prrsterl  without 
change  to  http://www.rHgiilations.gov. 
including  anv  |)ersonal  informatir)n 
providetl. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scr)tt  Winrllr;y.  Acct;s.s  Boarrl,  1331  F 
Strer;t  NW..  Suite  1000.  Washington.  DC 
20004-1111.  Tr;lepht)ne  (202)  272-0025 
(vr)ice)  or  (202)  272-0028  ('I’TY).  Email 
address  row@a(:(:Hss-hoard.gov. 
SUPPLEMENTARY  INFORMATION: 
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1.  Exiu:utive  Summary 

riiis  suj)j)lemental  notice  oi  proposed 
rulemaking  (SNPRM)  proposes  to 
include  specific  provisions  for  sliared 
use  |)aths  in  the  jiropo.sed  accessiliility 
guidelines  for  pedestrian  facilities  in  the 
piihlic  right-of-way  published  in  the 
Federal  Register  on  jiily  2(i.  2011.  .See 
70  FK  44()()4  Only  20.  201 1).  A  copy  of 
the  proposed  acce.ssihilitv  guidelines  for 
pedestrian  facilities  in  the  public  right- 
of-way  with  the  specific  provisions  for 
shared  use  paths  proposed  in  the 
.SNPRM  is  available  on  our  Web  site  at: 
htlf)://w\yw.(t(:c(^ss-hoar({.<’ov/suf).IUm. 

We  are  required  hv  section  .‘102  of  the 
Rehabilitation  Act  to  establish  and 
maintain  accessibility  guidelines  for  the 
design,  construction,  and  alteration  of 
facilities  covered  by  the  Amerit:ans  with 
Disabilities  Act  (ADA)  and  the 
Architectural  Barriers  Act  (ABA)  to 
ensure  that  the  facilities  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.  .See  20  lj..S.C. 

702(l))(3).  The  ADA  covers  state  and 
local  government  facilities,  places  of 
public  accommodation,  and  commercial 
facilities.  .See  42  l)..S.(^  12101  et  set). 

The  ABA  covers  facilities  financed  with 
federal  funds.  .Sec;  42  IJ..S.(].  41, 'll  et  se(|. 

We  are  issuing  the  .SNPRM  in 
res|)onse  to  ))uhlic  comments  on 
.separate  ruhmiakings  to  develop 
accessibility  guidelines  for  trails  and 
other  outdoor  developcul  areas,  and  for 
sid(!walks  and  other  i)ede.strian  facilities 
in  the  ])uhlic  right-of-wav.  Tin; 
comments  noted  that  shared  use  paths 
an;  distinct  from  trails  and  sidewalks, 
and  recommended  that  we  develop 
accessibility  guidelines  for  shariHl  use 
paths.  As  defined  in  the  .SNPRM.  .shared 
use  paths  are  multi-use  paths  designed 
primarilv  for  use  by  hicycli.sts  and 
pedestrians,  inclucling  pedestrians  with 
tlisahilities.  for  tran.sj)ortation  and 
recniation  jmrpo.ses.  .Shared  us(!  paths 
an;  i)hysically  sejjarated  from  motor 
vidiicle  traffic  by  an  open  space  or 
harrier,  and  are  either  within  the 
highway  right-of-wav  or  within  an 
inde|)endent  right-of-wav. 

As  noted  above,  the  .SNPRM  would 
include  specific  provisions  for  shared 
use  paths  in  the  ])roj)o.sed  accessihilitv 
guidelines  for  pculestrian  faciliti(;s  in  the 
])uhlic  right-of-way.  The  proposed 
acce.ssihilitv  guidelines  for  pedestrian 
facilities  in  the  |)uhlic  right-of-wav 
would  riKiuire  jjede.strian  acce.ss  routes 
to  he  provided  within  pede.strian 
circulation  ])aths  located  in  the  public 
right-of-way.  and  woidd  e.stahlish 
j)roposed  technical  provisions  for  the 
width,  grade,  cro.ss  slope,  and  surface  of 
pede.strian  acce.ss  routes.  .See  R2()4.2 
and  R302.  Where  existing  pedestrian 


circulation  ])ath.s  are  altered  and 
existing  physical  constraints  make  it 
im|)ractical)le  for  tin;  altenid  paths  to 
fully  comply  with  the  pro])osed 
technical  provisions,  compliance  would 
In;  recpiinMl  to  the  extent  practicahh;. 

.See  R2()2.3.1. 

The  SNPRM  would: 

•  Recpiire  the  full  width  of  a  shared 
use  path  to  compiv  with  the  pro])o.sed 
technical  prt)visit)n.s  for  the  grade,  cross 
slo])e,  and  surface  of  peilestrian  access 
routes  (see  R3()2.3.2); 

•  Permit  compliance  with  the 
proposed  technical  provisions  for  the 
grade  of  pedestrian  access  routes  to  the 
extent  jiracticahle  where  physical 
constraints  or  regulatory  constraints 
j)revent  full  compliance  (.see  R3()2..'i.4 
and  R3()2. 

•  Prohibit  objects  from  overhanging 
or  ])rotruding  into  any  portion  of  a 
shared  use  path  at  or  hcdow  8  feet 
measured  from  the  finished  surface;  (.see 
R21().3):  and 

•  Reepiire  the;  width  of  curb  ram]).s 
and  blended  transitions  in  shared  use 
paths  to  hi;  eepial  to  the  width  of  the 
.shar(;d  u.se  path  (.see  R3()4..'j.l.2). 

'file  .SNPRM  is  con.sist(;nt  with  the 
(h;sign  crit(;ria  for  shared  used  ])aths  in 
the  American  A.ssociation  of  .State; 
Highway  iinel  Trims])e)rtatie)n  Offie.iiils 
(.AA.Siri’O)  “(hiiele;  fea'  the;  De;ve;le)pme;nt 
e)f  Bie:ye:le;  Fae:ilitie;.s”  (2012)  (he;re;inidte;r 
re;fe;rre;el  te;  as  the;  “AASHTO  ('.uiele”). 
The;  .SNPRM  is  ne)t  e;xpe;e;teel  te;  ine:re;ase; 
the;  e:e)st  e)f  e:e)nstrue;ting  .sh;ire;el  use;  paths 
fe)r  state  anel  le)e;al  gewernment 
juri.selie:tie)ns  that  u.se;  the  AASiri’C) 
(iiuele. 

As  elise:u.s,se;el  in  the;  ])re;amhle;  te;  the; 
pre)|)e)se;el  ae;e:e;.s.sil)ility  guiele;line;.s  fe)r 
pe;ele;.strian  fae:ilitie;.s  in  the;  ])ublie:  right- 
of-way,  other  fe;ele;ral  age;ncie;.s  are; 
re;eiuir(;el  te)  aele)pt  ae:e:e;.ssihility  .stanelarels 
fe)r  the;  ele;,sign.  e:e)nstructie)n.  anel 
alte;ration  e)f  facilities  e:e)vere;el  hv  the 
ADA  anel  ABA  that  are;  e;e)nsi.ste;nt  with 
e)ur  ae:e:e;.ssil)ility  guieleline;,s.  When  the; 
e)the;r  feeleral  agencies  aele)pt 
ae:e:e;.ssil)ility  .stanelarels  leer  the;  ele;.sign. 
e:e)nstrue;tie)n,  <mel  alte;ratie)n  e)f 
pe;ele;,strian  fae:ilitie;s  in  the;  puhlie:  right- 
e)f-way,  ine:lueling  .share;el  u.se;  paths. 
e;e)vere;el  by  the;  ADA  anel  ABA. 
e:e)mpliane:e;  with  the;  stanelarels  is 
manelate)rv. 

2.  Background 

We;  are;  e:e)nelue:ting  .se;])arate; 
ruleniiikings  te)  ele;ve;le)j)  ae:e:e;.s.sihiliiv 
guiele;line;.s  ibr  trails  anel  e)the;r  e)utele)e)r 
ele;ve;le)pe;el  areas,  anel  lor  siele;walk.s  anel 
e)the;r  pe;ele;.strian  fae:ilitie;.s  in  the;  puhlie; 
right-e)f-wi)y. 

We;  is.sue;el  a  ne)tie:e;  e)f  pre)pe).se;el 
ridemaking  (NPRM)  re;ejue;.sting 
e:e)mme;nts  e)n  ])re)j)e).se;el  ae;e:e;,s.sihilitv 


guiele;lini;.s  fe)r  trails  anel  e)the;r  outeleeeir 
eleveleipeel  areas  in  2007.  .Se;e  72  FR 
34074  ()ime;  20,  2007).  A  trail  we)ulel  he; 
ele;fine;el  fe)r  puri)e),se;.s  e)f  the;.se; 
iie:e:e;s.sihility  guielelines  as  :i  pe;ele;strian 
remte;  ele;ve;le)])e;el  priniiirily  feir  e)ulele)or 
re;e:re;atie)nal  purpe).se;.s.  A  peelestrian 
reiute;  ele;ve;le)])e;el  primarily  te)  e;e)nne;e:t 
ele;me;nt.s,  spae;e;.s,  eir  fae:ilitie;s  within  <i 
site  is  ne)t  a  tniil. 

We;  re;eiue;ste;el  e:e)mme;nt.s  on  elraft 
ae;e:e;.ssil)ility  guielelines  fe)r  sielewalks 
iinel  e)the;r  pe;ele;.strian  fae:ilitie;s  in  the; 
|)ul)lie:  right-e)f-wav  in  2002  anel  200.'). 

.Se;e;  07  FR  41200  (june;  17.  2002);  anel  70 
FR  70734  (Ne)veml)e;r  23,  200.')).  The.se 
ae:e:es.sihility  guielelines  woulel  aele)])t  the 
elefiidtiein  of  .siele;walk  in  the;  Miiniml  em 
Uniform  Traffie;  Contreil  De;vie;e;s 
(MUTCD).  The  MUTCD  (2000)  elefines  a 
,siele;walk  as  the;  peirtie)!)  e)f  a  .stre;(;t 
between  the  e:url)  line,  e)r  the  lateral  line 
e)f  a  reiaelwav,  anel  the;  aeljae;e;nt  pre)])e;rty 
line;  or  on  ea.sements  e)f  private;  pre)j)e;rty 
that  is  paveel  or  impreiveel  anel  inteneleel 
feir  u.se;  by  peeie.strians. 

Puhlie;  e;e)mments  em  the.se; 
rule;makings  neiteel  that  shareel  use;  j)ath.s 
tire;  elistine:t  fre)m  trails  anel  sielewalks  in 
thiit  they  iire;  use;el  by  hie;ye:li,st.s  anel 
pe;elestriim.s.  ine;lueling  ])e;ele;.strian,s  with 
elisahilitii;s.  fe)r  tran.spe)rtatie)n  anel 
re;e:re;atie)n  ])ur])e)se;.s.  The;  e:e)mme;nts 
re;e;e)mme;nele;el  thiit  we  ili;velop 
ae:e:e;,s.sihility  guielelines  feir  shareiel  u.se; 
paths.  On  Miire:h  28,  2011.  we;  issueel  an 
iielviine'.e  neitice;  eif  jireiiieiseel  rulemaking 
(ANPRM)  imne)une:ing  eiur  intent  to 
eleveleip  iie:e;e;.ssil)ilitv  guiele;line;s  feir 
shiire;ei  use;  paths,  anel  re;eiue;.ste;el 
e:e)mme;nts  em  a  elefinition  anel  elraft 
te;e;hnie:iil  preivisiems  feir  shareiel  use 
paths.  .See;  70  FR  17004  (Miire:h  28. 

2011).  We;  neiteel  in  the  ANPRM  that  we; 
are;  eiemsielering  ine:lueling  ae:e:e;.s.sihility 
guielelines  for  shareel  use  paths  in  the; 
ae:e:e;s,sihility  guielelines  for  ])e;ele;striiin 
fiicilitie;.s  in  the;  public  right-eif-way  since; 
state  anel  le)e;iil  transjiortation 
elejiartments  are  the  iirineiipal  entities 
that  ele;.sign  anel  e:e)n.strue:t  shareel  use 
jiaths,  anel  many  eif  the;  elraft  te;e:hnie:iil 
jirovisiems  feir  shareel  u.se;  jiaths  in  the; 
ANPRM  are  the;  same  as  thei.se;  in  the; 
elnift  iie:e:e;.ssihility  guiele;line;s  feir 
])i;ele;striiin  fae;ilitie;.s  in  the;  puhlie;  right- 
e)f-way  (e.g.,  e:uii)  ramjis  anel  hle;neli;el 
tiiinsitions.  anel  ele;te;e;tiil)le;  warning 
.surfiie:e;.s). 

On  )inv  20.  2011,  we;  i.ssue;el  a  NPRM 
re;epie;sting  e:e)mme;nts  em  jireipeiseel 
iie;e:es.sihilitv  guiele;line;s  lor  ])e;ele;.striim 
fiie;ilitie;.s  in  the  puhlie:  right-eif-wav.  .See; 
70  FR  44004  (July  20.  2011).  The  NPRM 
eliel  neit  ine:hiele;  s])e;e:ifie:  provisiems  feir 
.shiireel  u.se;  paths.  The;  e:e)mme;nt  ])e;rie)el 
em  the;  NPRM  eneleel  em  Nove;mlie;r  23. 
2011.  The  e:e)mment  perioel  was 
re;e)pe;neel  em  De;e;e;mhe;r  .'i,  2011  to  alleiw 
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iulilitidniii  liiiii.  (,„■  iho  |)ulili,:  |„  .sill, mil 

rwl','‘,T'rV‘^""7r 

•),  zOll).  1  lu:  additional  coinmont 
p(!iiod  ond(!d  on  Fiibrnarv  2.  2012. 

:i.  Proposed  Supjilenients  to  Pn.posed 
Aecessdiility  (iiiiclelines  for  Pedestrian 
raedilies  in  the  Public;  Rif>ht-of-VVay 

We  are  issninf-  this  SNPKM  to  incindr 
.sp(u;di(;  jii-ovisions  for  sliared  use  patlis 
in  the  proposed  accessihilitv  guidelines 
foi  pedestrian  facilities  in  the  pnhiic 
nght-of-way  inihlished  in  the  Federal 
Register  on  lulv  2(i.  2011.  See  70  FR 
44004  (July  20.  2011).  The  propo.sed 
cK.cessihihty  guidelines  for  liedestrian 
acd.tjos  in  the  pnhiic  riglit-of-wav  will 
lie  c.odified  as  an  ajipendix  to  30  CFR 
part  1190.  The  SNPRM  would 
supjilenient  the  following  sections  of 
flio  proposed  accessihilitv  guidelines  for 
pad.istrian  facilities  in  the  jn.hlic  riolit- 
of-way:  R105.5  DefiiKul  Terms:  R204 
and  R302  Pedestrian  Ac;cess  Routes; 

R210  Protruding  Objects;  R218  Doors, 
Doorways,  and  (iates;  and  R304  Curb 
Ramps  and  Plended  Transitions  The 
projio.sed  supplements  to  th(;se  .sections 
are  .set  forth  below. 

liJ()5.5  DafiiKul  Tttnns 
.Sli.inul  U.se  Path 

The  SNl’RM  would  add  a  propo.sed 
definition  of  shared  u.se  path  in  Rl0.5..'5 
to  read  as  follows; 

Slunvd  UsaPath.  A  multi-use  path 
de.signed  primarily  for  u.se  hv  hicvf:li.sts 
and  pede.strians.  including  pede.slrians 
with  di.sahihties.  for  transportation  and 
recreation  purpo.ses.  Shared  u.se  paths 
are  physically  separated  from  motor 
vefiicle  traffic  by  an  ojien  sjjace  or 
harrier,  and  are  either  within  the 
highway  right-of-wav  or  within  an 
independent  right-of-way. 

n  definition  is  ha.sed  on 

the  AASH  lO  (hiide,  which  defines  a 
•shared  u.se  jiath  as  a  hikewav  phvsicallv 
sejiarated  from  motor  vehicle  traffic  hv' 
an  open  space  or  harrier,  and  either 
within  the  liighway  right-of-way  or  1 

A  right  of  wav.  The  • 

AASHl  ()  Cmide  notes  that  pedestrians 
nieliiding  pede.strians  with  di.sahihties  ' 

al.so  u.se  shared  u.se  paths  and  that  tluw 
can  serve  transportation  and  recreatioii 
pnrpo.ses.  See  AASf  fTO  (hiide  .'I  1 
Introduction.  The  IJ.S.  Department  of 
Iransportation,  Federal  Highwav  ]' 

Adnnni.stration  (FlfWA)  defines  a  fr 

shared  u.se  jiatli  similar  to  the  AASDTO 
Duide.i  State  transiKirtation 

_ _  {|( 

'  lti(!  MIWA  (lolino.s  .shiinid  iisii  pnlli  as  a  niiilli  Ui 

'>«aon/.a,l  val,u:„lar  tralli,:  l,v  an  sna,:o  „r  t 

Mmnr. , all, or  will, in  tl,,,  highwav  riohi-ot.^-av  ■  ■ 

"111,,,,  an  ,„do|,o„clo„l  rishl  „l  wav.  and  nsahlo  I,,,- 
ln«nsp<„ial,„„  ,,nrp„so,s.  Tin,  FHWA  doli„i|i„„  o|  \/ 


(lopartiiients  also  define  shared  u.se 
paths  similar  to  the  AASDTO  Guide  ^ 

As  noted  in  the  AASHTO  Guide  the 
primary  factor  that  distinguishes  shared 
•sc  paths  and  sidewalks  is  the  intended 
user  Shared  u.se  paths  are  de.signed  for 

n-se  lnOiicyclistsand  pedestrians. 
nKlnding  iiedestrians  with  di.sahihties 
;  Sidewalks  are  de.signed  for  use  hv 
pedcKsirians.  including  iiede.strians  with 
|h.sahihtie.s,  and  are  not  intended  for  u.se 
li.v  hicyc  i.sts.  See  AASDTO  Guide.  .T2.2 

(s!;iopl„M . . 

Public  Right-of-VVay 

The  SNPRM  would  revise  the 
Jiroposed  definition  of  public  rioht-of- 
wav  in  R1().5  I  to  read  as  follows: 

I  uhlicIUaht-of-Wav.  Public  land 
accjuired  for  or  dedicated  to 
transportation  pnr|)ose.s,  or  other  land 
where  there  is  a  legally  established  right 

purjioses. 

The  NPRM  proposed  to  define  public 
nght-of-way  as  public  land  or  proiiertv 
nsually  in  mterconnet.ted  corridors  that 
IS  actiuired  for  or  dedicated  to 
transportation  inirposes.  Some  shared 
n.se  jiaths  may  cro.ss  jirivate  land.  In 
lic'.se  situations,  an  ea.senient  or  other 
Inga  means  is  u.sed  to  establish  a  right 
or  the  pulihc  to  u.se  the  portion  of  the 
hmd  that  the  shared  u.se  path  crosses  for 
tian.siiortation  purpo.ses.  'f'he  SNPRM 
would  revise  the  jiroposed  definition  of 
Jiuhlic  right-of-way  to  include  these 
situations. 

n2(N  and  11302  Ptuhstrian  Acces<; 
noiilas 

The  SNPRM  would  revise  these 
•sections  relating  to  liedestrian  access 
routes.  1 


•sei.tion  2(}(,.2.1  of  ajijiendix  B  to  3(i  CiFR 
jiart  1191  or  section  F2()(}.2  1  of 

null  Mig  and  laialilv  unininacs  In  piilili,- 
Streets  and  sidewalks. 

As  jirojiosed  in  the  Nl’RM  R2n4  2 
W(iuld  reijuire  a  jiedestrian  acce.ss  route 
to  he  jiroyided  within  sidewalks  and 
other  jH'de.strian  circulation  jiaths 
bleated  m  the  jmlilic  right-of-wav.  The 
N1  RM  jirojiosed  to  define  a  jiede.strian 
(  iiculation  jiath  as  a  jirejiared  exterior 
or  interior  surface  provided  for 
jiedestrian  travel  in  the  jiuhlic  right-of- 
way.  .Sao  KlIW..-,.  .Sid,, walks  ami  sl.arnd 
use  jiaths  are  types  of  pedestrian 

rdvi.sed  hv  the 

SNI  RM.  the  term  "jiede.strian 
circulation  jiaths"  in  R204.2  includes 
sidewalks  and  shared  u.se  jiaths. 

P302.3  C'ontimioiis  Width 

I  he  SNPRM  would  revise  R302.3  to 
read  as  follows; 

I{:W2.3  Continuous  Width.  Except  as 
jinn  ided  in  R3()2.3.1  and  R302  3  2  the 
contmnous  clear  width  of  jiedestrian 
access  routes  shall  he  1.2  m  (4.0  ft) 
iiiiiiimum.  exclu.sive  of  the  width  of  the 


P204.2  Podostrian  Circulation  Paths 

rile  SNPRM  would  revise  R204.2  to 
read  as  follows: 

n204.2  Pedestrian  Circulation  Paths 
A  pedestrian  access  route  shall  he 
jirovided  within  jiede.strian  circulation 
paths  located  in  the  jiuhlic:  right-of-wav 
I  ho  jiedestrian  access  route  shall 
connect  to  accessible  elements,  sjiace.s, 
am  facilities  reejuired  by  this  document 
and  to  ac.-cessililc!  routes  recjuired  by 

sIiiii'.kI  llSd  puli,  is  l,Vi,il„|,|„  ;,|:  1,11.,.// 

Im-ydr  .■.slnV, 
s.cp,,. 

:  .i.M„„pl„.  ||,„  Wi,si,i„,m„„  •sinlo  l),ipi„t„„.,„ 

I  li.iiisp(i,lii|,(,„  Ii„s,f.„  M;,„ua|  (lulv  voru 
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I  ra„sp,„  tat,o„  D,,sio„  .Vla„„al  is  availal.lo  a|- 


curb.  .  O,  me 

Ij302.3.1  Xledians  and  Pedestrian 
/fc/uge  Islands.  The  clear  width  of 
pcdoslnan  acce.ss  routes  within  medians 
and  jicule.strian  refuge  islands  shall  he 
l  >i  m  (.1.0  ft)  minimum. 

11202 .3.2  Shared  I  ise  Paths.  A 
jiedestrian  acce.ss  route  sfiall  he 
jM-ovided  for  the  full  width  of  a. shared 
use  jiatli. 

As  jirojiosed  in  the  Nl’RM  R302  3 
wciiild  recjuire  jiedestrian  acce.ss  routes 
o  tie  4  feet  wide  minimum,  exc.ept 
R3()2.3.1  would  recjuire  jiedestrian 
acce.ss  routes  within  medians  and 
jicHtestrian  refuge  islands  to  he  .1  feed 
wide  minimum  to  allow  for  pa.ssiiip 
.sjiace.  ‘  ^ 

The  SNPRM  would  add  a  new 
provision  at  R302.3.2  that  would  recjuire 
a  jicide.strian  ac;c:e.ss  route  to  he  jirovided 
for  the  full  width  of  a. shared  u.se  jiath 
•sinc:e  shared  u.se  jiaths  are  tvjiic:allv  twci- 
direc.ticinal  and  jiath  users  travel  in  each 
direi;ticin  on  the  right  hand  side  of  the 
patli  exc:ejit  to  jiass.  The  AASffTO 

(aucle  rec.cmmends  that  twci-clirec;ticinal 

sli.ired  use  jiaths  should  he  10  feet  wide* 
uunimum.  Where  shared  u.se  jiaths  are  ’ 
antmijiated  to  serve  a  high  jierc.cmtage  of 
volumes,  the 

AAMt  ()  (mule  rec;cimniencl.s  that  the 
jjath.s  .should  hell  to  14  feet  wide  to 
unable  a  hic:yc:li.sl  to  jia.ss  another  jiath 
irser  travelling  in  the  .same  direc:ticin,  at 
llie  same  tune  a  jiath  user  is 
:ij}jirciac:hing  from  the  cijijiosite 
direc.tion.  In  c;ertain  \'erv  rare 
(;irc;um.stanc:e.s.  the  AASDTO  Guide 
purmits  the  width  of  .shared  u.se  jiaths  to 
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Im!  nuiiicoci  to  8  fool.  Soc  AASHTO 
(Juido.  5.2.1  Width  and  Cloaranco. 
n:w2.rj  (muh 

I  ho  SNFRM  woidd  roviso  R3()2.5  to 
road  as  lollows: 

n:i()2.5  Gimh.  ’riu?  orado  of 
|)o( C.strian  acctsss  rout(;s  shall  (:onii)lv 
with  R:i02.5.  '  ■ 

/hW2  5  7  I Vithin  Stw(,t  or  Hiohway 
providod  in 

R.l()2..>.;i.  whoro  podostrian  aoooss 
routos  aro  containod  within  a  stroot  or 
highway  right-of-wav.  tho  grado  of 
Iiodostrian  accoss  roiitos  shall  not 
excood  thogonoral  grado  ostahlishod  for 
tlio  adiacont  stroot  or  highwav. 

Ii2()2.5.2  \k)l  Within  Stroot  or 
Highway  nii’ht-of-Way.  Whoro 
podo.strian  accoss  rontos  aro  not 
containod  within  a  stroot  or  highwav 
right-of-way.  tho  grado  of  jiodestrian 
a(,(,oss  loutos  shall  ho  ,5  porcont 
niaxiiniiin. 

I{3()2.5.2  Within  Podostrian  Stroot 
(nossings.  Whoro  iiodostrian  accoss 
rontos  aro  containod  within  a  podostrian 
stroot  crossing,  tho  grado  of  jKulostrian 
accoss  rontos  shall  ho  5  ponxnit 
inaxiniiim. 

('Oi^^tidints. 

Whoro  coinplianco  with  R:i()2.5.1  or 
R:U)2.5.2  is  not  practicahlo  diio  to 
oxisting  torrain  or  infrastriictiiro,  rioht- 
ol-way  availability,  a  notahlo  natural 
foatiiro.  or  .similar  oxi.sting  jilivsical 
constraints,  coinplianco  is  roqiiirod  to 
tho  oxtont  liraclicahlo. 

Ili()2.5.5  Hognlatory  Constraints. 
Whoro  fxiinplianco  with  R;i()2.5.1  or 
1<:102.5.2  is  jirocludod  by  fodoral,  slato. 
or  local  laws  tho  inirposo  of  which  is  to 
pro.sorvo  throatonod  or  ondangorod 
.sjiocios;  tho  onvironinont;  or 
archaoological,  cultural,  hi.storical.  or 
significant  natural  foaturos.  coinjilianco 
IS  rotpiirod  to  tho  oxtont  practicahlo 
As  proposed  in  tho  NPRM.  R302  r, 
would  roipiiro  tho  grado  of  jiodo.strian 
acco.s.s  routes  containod  within  a  stroot 
or  highway  right-of-\vay.  oxcojit  at 
podostrian  street  crossings,  to  not 
oxcood  tho  general  grado  ostahlishod  for 
'•x-  iHllHcont  stroot  or  highwav:  and  tho 
grade  of  jiodostrian  acco.ss  routes  not 
containod  within  a  stroot  or  highwav 

pSo'V 'iiaxinuini. 
R.f02..i.1  would  ro(|uiro  tho  grado  of 
jimlostnan  acco.s.s  routos  containod 
within  a  Jiodostrian  .street  cros.sing  to  ho 
porccMit  nia\in)iini. 

I  ho  SNPRM  would  roniiinhor  R3()2.5 
to  include  a  gonoral  jirovision  in  R.3()2.5; 
the  sjiocific  jirovision  for  tho  grado  of  , 
Jiodostrian  acco.s.s  routes  containod  \ 

within  a  street  or  highway  right-of-wav  - 
in  R.R)2  a.l ;  the  sjiocific  jirovi.sion  for’  ! 
iio  grade  of  jiodostrian  acco.s.s  routes  not 
containod  within  a  street  or  highway  \ 
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right-of-way  in  R;f02.5.2:  and  tho 
sjiocific  Jirovision  for  tho  grado  of 
JKidostrian  acco.s.s  routes  containod 

P'l()2''-  <:i'n.s.sing  in 

Tho  .SNl’RM  would  add  now 
provi.sionsat  R.3()2.5.4  and  R3()2.5.5  that 
would  roijuiro  conijilianco  with  tho 
grado  jirovi.sions  in  R;f()2.5.1  or  R.302  5  2 
to  tho  oxtont  jiracticahlo  whoro 
i:omjilianco  is  not  jiracticahlo  duo  to 
Jihvsical  con.straints  and  whoro 
c:onijilianco  is  jirochidod  liv  rogulatorv 
con.straints.  Wo  jirojioso  to  add  tho.so  ’ 
now  Jirovi.sions  in  rosjion.so  to  jiulilii 
coininonts  on  the  ANPRM,  which 
includiKl  draft  technical  jirovi.sions  for 
grade  similar  to  tho.so  jirojio.sod  in  tho 
R:R)2.5.  Tho  coininonts  noted  that 
Jihvsical  or  rogulatorv  constraints  inav 
Jirovent  full  comjilianco  with  tho  graiio 
provi.sions.  Physical  constraints  would 
include  oxi.sting  torrain  or 
infrastructuro.  right-of-wav  availaliilitv 
a  notahlo  natural  foatiiro,  or  similar  ’  ’ 
existing  jihy.sical  constraints.  Rogulatorv 
constraints  would  inchido  fodoral  state 
nr  local  laws  tho  jiiirjio.so  of  which  is  to’ 
jirosorvo  throatonod  or  ondangorod 
sjiocios;  tho  onvironinont:  or 
archaeological,  cultural,  hi.storical.  or 
significant  natural  foaturos. 

I  ho  jirojio.sod  Jirovi.sions  aro 
consi.stont  with  the  AASHTO  (hiido. 

ho  AASllK)  (hiido  rocommonds  that 
llio  grado  of  a  shared  n.so  jiath  should 
not  oxcood  5  jiorcont:  hut,  whoro  tho 
Jiath  is  adjacent  to  a  roadvvav  with  a 
giado  that  exceeds  5  jiorcont,  tho  grade 
of  the  Jiath  should  ho  loss  than  or  ooual 
to  the  roadway  grado.  'I’ho  A.ASl  ITO 
OuhIo  notes  that  grades  .stoojior  than  5 
Jiorcont  are  undosirahlo  liocauso  ascents 
aio  (  ifficult  for  manv  jiath  u.sors.  and 
ho  dosconts  can  cau.so  sonio  jiath  users 
tci  oxcood  tho  sjioods  at  which  they  aro 
i.omjiotont  or  comfortalilo.  See  AASHTfl 
Cniido,  5.2.7  Grado. 


•ivorhanging  any  jiorlion  of  a  jiodostrian 
circufation  jiath  to  conijilv  with  the 
Jircijio.sod  technical  jirovi.sions  for 
Jinitruding  ohjocts  in  R402  and  to  not 
rodiico  the  clear  width  roejuirod  for 
Jiodostrian  acco.s.s  routes. 

I  ho  SNPRM  would  ronumlior  R21()  to 
include  a  gonoral  jirovision  in  R210. 1 
and  a  sjiocific  jirovision  for  jiodostrian 
circulation  jiaths  other  than  shared  use 
Jialhsin  R21().2  that  would  roejuiro 
(ilijocts  along  or  (ivorhanging  any 
Jioition  of  the  jiath  to  comjilv  with  tho 
Jirojio.sod  technical  jirovi.sions  for 
Jinitruding  ohjocts  in  R4()2  and  to  not 
rodiico  tho  clear  width  roejuirod  for 

fho  NWR  i„ 

riio  SNPRM  would  add  a  now 
Jiiovision  for  shared  use  jiaths  at  R21().3 
lliat  would  jirohihit  objects  from 
(ivorhanging  or  jinitruding  into  anv 
IKirtion  of  a  shared  use  jiath  at  or  liokiw 
H  loot  moasurod  from  tho  finish  surface. 

1  no  jinijiosod  jirovision  for  shared 
used  Jiaths  is  consistent  with  tho 
AASH'PO  Guido.  Tho  AASHl’O  Guide 
reicommonds  10  foot  vortical  cloaranco 
along  shared  use  jiaths,  and  «  foot 
ininimum  vortical  cloaranco  in 
cunstrainod  areas.  Tho  AASHTO  Guido 
rocommonds  that  fixed  objects  should 
i»>l  hepormittod  to  jirotriido  within  the 
vortical  or  horizontal  cloaranco  of  a 
shared  use  jiath.  See  AASHTO  Gui(l(> 
ri.2.1  Width  and  Gloaranco. 


H2U)  Protruding  Ohjocts 

I  ho  SNPRM  would  revise  R21()  to 
road  as  follows: 

11210.1  Gonoral.  Protruding  ohjocts 
shall  (.(imply  with  tho  apjilicahlo 
reejuiromonts  in  R21(). 

^"^-(Jf-^liian  Circnlation  Paths 
Othor  1  han  Sharod  Vso  Paths.  Objects 
along  or  overhanging  anv  jiorlion  of  a 
IKKiostrian  circulation  jiath  othor  than  a 
sJiarod  use  jialli  shall  conijilv  with  R402 
and  shall  not  reduce  tho  clear  width 

' *' ncco.ss  routos. 

H210.J  Sharod  Uso  Paths.  Objects 
stia  1  not  overhang  or  jirolriido  into  anv 
JKMtion  of  a  sharod  uso  jiath  at  or  below 
2.4  111  («.()  ft)  moasurod  from  tho  finish 
surface. 

As  jirojio.sod  in  the  Nl^RM,  R21() 
would  roejuiro  objects  along  or 


P218  Doors,  Doorways,  and  Gatos 

The  SNPRM  would  roviso  R218  to 
road  as  follows: 

P2I8  Doors.  Doorways,  and  Gatos. 
hxe.ojit  for  shared  use  jiaths.  doors, 
doorways,  and  gates  jirovidod  at 
Jiceloslrian  fae.-ilitios  shall  coinplv  with 

Ajijiondix  D  to  3(i'GFR  to 
•tti  (J*R  jiart  1191. 

riio  SNPRM  would  not  ajijilv  the 
technical  jirovi.sions  for  doors,’ 
doorways,  and  gates  roforoncod  in  R218 
to  .shared  use  jiaths  to  avoid  conflicts 
with  tho  AASHTO  Guido.  Tho  AASITI’O 
ChikIo  (loos  not  rocommond  tho  u.so  of 
gales  or  othor  harriers  to  jirov'ont 
iiiiaiithorizod  motor  vehicle  ontrv  to 
shared  u.so  jiaths  liocauso  gates  aiid 
harriers  croalo  jiormanont  ohstaclos  to 
path  u.sors.  The  AASHTO  (hiido 
rocommonds  allornativo  methods  to 
ceinireil  unaiilhorizod  motor  vehicle 
(intry  to  shaivd  u.so  jiaths.  including 
jiosting  rogulatorv  signs  jirohiliiting 
motor  vehicle  entry  and  targeted 
siirvoillanco  and  on  fore  ;om  out.  Whoro 
Ihoro  is  a  eiocumontod  history  of 
iinauthorizod  entry  by  motor  vehicles 
dosjiito  tho  u.so  of  altornalivo  mothods  to 
cmitrol  such  entry,  the  nood  for  hoi  lards 
(ir  othor  vortical  harriers  mav  li(> 
tiistifiod.  The  AASHTO  Guide  includes 
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recoinmonded  designs  for  bollards 
wluire  justified.  The  AA.SHTO  Cluide 
recommends  the  use  of  one  hollard  in 
the  center  of  the  shared  use  ])ath.  When; 
mon;  than  one  hollard  is  used,  the 
AASlTfO  (Jnide  rec;ommends  an  odd 
mnnh(;r  of  posts  spaced  at  (i  feet.  Tin; 
AASHTO  (Inide  does  not  recommend 
two  posts  since  they  din;ct  op])osing 
path  users  toward  the  middle,  creating 
conflict  and  the  possibility  of  a  head-on 
collision.  See  AA.SHTO  (Inide,  .').3..^) 
Other  Intersection  Treatments. 

H3()4  (Airb  Hdinps  and  Blended 
TransUions 

I’lie  SNPRM  would  revise  R3()4..'i.l  to 
read  as  follows; 

11304.5.1  Width.  The  width  of  curb 
ramps  and  blended  transitions  shall 
comply  with  304.5.1.1  or  304.5.1.2,  as 
a]jj)lical)le.  If  provided,  flared  sides  of 
curl)  ram])  runs  and  blended  transitions 
.shall  he  located  outside  the  width  of  the 
curl)  ramp  run  or  blended  transition. 

11304.5.1 . 1  Pedestrian  CAreniation 
Paths  Other  Than  Shared  Use  Paths.  In 
pedestrian  circulation  paths  other  than 


shared  n.se  ])aths,  the  clear  width  of  curb 
ramj)  runs,  blended  transitions,  and 
turning  s])aces  shall  he  1.2  in  (4.0  ft) 
miniinnm. 

H304.5.1 .2  Shared  Use  Paths.  In 
shared  use  jiaths,  the  width  of  enrh 
rainjis  runs  and  blended  transitions 
shall  hi;  (;(]nal  to  tin;  width  of  the  shared 
use  path. 

As  proposed  in  the  NPRM,  R304.5.1 
would  reiiuire  the  clear  width  of  curb 
ramp  runs  (excluding  flared  sides), 
blended  transitions,  and  turning  sjiaces 
to  he  4  feet  minimum. 

The  .SNl^RM  would  renumher 
R304.5.1  to  include  a  general  provision 
in  R304.5.1  that  would  clarify  that  if 
flared  sides  are  provided  at  curb  rainjis 
and  blended  transitions,  the  flared  sides 
are  to  he  located  outside  the  width  of 
the  curl)  ramj)  run  or  blended  transition; 
and  a  specific  provision  for  pede.strian 
circulation  paths  other  than  shared  n.se 
paths  in  R3()4.5.1.1  that  would  reijuire 
the  clear  width  of  curb  ramj)  runs, 
blended  transitions,  and  turning  spaces 
to  1)0  4  feet  mininnnn,  as  j)ro])o.se(l  in 
the  NPRM. 


The  .SNPRM  would  add  a  new 
provision  for  .shared  use  ])ath.s  at 
R3()4.5.1.2  that  would  require  the  width 
of  curl)  ramps  runs  and  blended 
transitions  to  he  eipial  to  the  width  of 
the  shared  n.se  j)ath. 

'flu;  ])roj)osed  j)rovision  for  shared 
used  paths  is  consistent  with  the 
AASH  rO  (Inide.  The  AASIPPO  (luide 
recommends  that  where  curb  ramj)s  are 
provided  on  shared  n.se  paths,  the  curb 
ramj)s  should  extend  the  full  width  of 
the  path,  not  including  anv  flared  sides. 
.See  AA.SHTO  Guide.  5.3..5  Other 
Intersection  Treatments. 

4.  Comparison  of  Proposed  Technical 
Provisions  Applicable  to  Shared  Use 
Paths  and  AASHTO  Guide 

The  ))roposed  technical  provisions 
ap|)lical)le  to  shared  used  j)aths  in  the 
])ropo.sed  accessibility  guidelines  for 
pede.strian  facilities  in  the  public  right- 
of-way,  as  su])])lemented  by  the 
SNPRM,  and  the  design  criteria  for 
shared  use  paths  in  the  AA.SHTO  Guide 
are  comj)ared  in  the  table  below. 


Proposed  accessibility  guidelines  for  pedestrian  facilities  in  the  public 
right-of-way 

Proposed  technical  provisions  applicable  to  shared  use  paths 


AASHTO  Guide  for  the  development  of  bicycle  facilities  (2012) 
Chapter  5;  design  of  shared  use  paths 


R302.3.2  Shared  Use  Paths.  A  pedestrian  access  route  shall  be  pro¬ 
vided  for  the  full  width  of  a  shared  use  path. 


5.2. 1  Width  and  Clearance 

The  minimum  paved  width  for  a  two-directional  shared  use  path  is  10  ft 
(3.0  m).  *  *  *  In  very  rare  circumstances,  a  reduced  width  of  8  ft 
(2.4  m)  may  be  used.  *  *  *  Wider  pathways,  11  to  14  ft  (3.4  to  4.2 
m)  are  recommended  in  locations  that  are  anticipated  to  serve  a  high 
percentage  of  pedestrians  (30  percent  or  more  of  the  total  pathway 
volume)  and  higher  user  volumes  (more  than  300  total  users  in  the 
peak  hour). 


R302.5  Grade.  The  grade  of  pedestrian  access  routes  shall  comply 
with  R302.5. 

R302.5.1  Within  Street  or  Highway  Right-of-Way.  Except  as  provided 
in  R302.5.3,  where  pedestrian  access  routes  are  contained  within  a 
street  or  highway  right-of-way,  the  grade  of  pedestrian  access  routes 
shall  not  exceed  the  general  grade  established  for  the  adjacent 
street  or  highway. 

R302.5.2  Not  Within  Street  or  Highway  Right-of-Way.  Where  pedes¬ 
trian  access  routes  are  not  contained  within  a  street  or  highway  right- 
of-way,  the  grade  of  pedestrian  access  routes  shall  be  5  percent 
maximum. 

R302.5.3  Within  Pedestrian  Street  Crossings.  Where  pedestrian  ac¬ 
cess  routes  are  contained  within  a  pedestrian  street  crossing,  the 
grade  of  pedestrian  access  routes  shall  be  5  percent  maximum. 

R302.5.4  Physical  Constraints.  Where  compliance  with  R302.5.1  or 
R302.5.2  is  not  practicable  due  to  existing  terrain  or  infrastructure, 
right-of-way  availability,  a  notable  natural  feature,  or  similar  existing 
physical  constraints,  compliance  is  required  to  the  extent  practicable. 

R302.5.5  Regulatory  Constraints.  Where  compliance  with  302.5.1  or 
302.5.2  is  precluded  by  federal,  state,  or  local  laws  the  purpose  of 
which  is  to  preserve  threatened  or  endangered  species;  the  environ¬ 
ment;  or  archaeological,  cultural,  historical,  or  significant  natural  fea¬ 
tures,  compliance  is  required  to  the  extent  practicable. 

R302.6  Cross  Slope.  Except  as  provided  in  R302.6.1  and  R302.6.2, 
the  cross  slope  of  pedestrian  access  routes  shall  be  2  percent  max¬ 
imum. 

R302.6.1  Pedestrian  Street  Crossings  Without  Yield  or  Slop  Control. 
Where  pedestrian  access  routes  are  contained  within  pedestrian 
street  crossings  without  yield  or  stop  control,  the  cross  slope  of  the 
pedestrian  access  route  shall  be  5  percent  maximum. 


5.2.7  Grade 

The  maximum  grade  of  a  shared  use  path  adjacent  to  a  roadway 
should  be  5  percent,  but  the  grade  should  generally  match  the  grade 
of  the  adjacent  roadway.  Where  a  shared  use  path  runs  along  a 
roadway  with  a  grade  that  exceeds  5  percent,  the  sidepath  grade 
may  exceed  5  percent  but  must  be  less  than  or  equal  to  the  roadway 
grade.  Grades  on  shared  use  paths  in  independent  rights-of-way 
should  be  kept  to  a  minimum.  Grades  steeper  than  5  percent  are  un¬ 
desirable  because  the  ascents  are  difficult  for  many  path  users,  and 
the  descents  can  cause  some  users  to  exceed  the  speeds  at  which 
they  are  competent  or  comfortable.  *  *  *  Grades  on  paths  in  inde¬ 
pendent  rights-of-way  should  also  be  limited  to  5  percent  maximum. 


5.2.5  Cross  Slope 

As  described  in  the  previous  section,  1  percent  cross  slopes  are  rec¬ 
ommended  on  shared  use  paths,  to  better  accommodate  people  with 
disabilities  and  to  provide  enough  slope  to  convey  surface  drainage 
in  most  situations. 
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Proposed  accessibility  guidelines  for  pedestrian  facilities  in  the  public 
right-of-way 

Proposed  technical  provisions  applicable  to  shared  use  paths 

R302.6.2  Midblock  Pedestrian  Street  Crossings.  Where  pedestrian 
access  routes  are  contained  within  midblock  pedestrian  street  cross¬ 
ings,  the  cross  slope  of  the  pedestrian  access  route  shall  be  per¬ 
mitted  to  equal  the  street  or  highway  grade. 

R302.7  Surfaces.  The  surfaces  of  pedestrian  access  routes  and  ele¬ 
ments  and  spaces  required  to  comply  with  R302.7  that  connect  to 
pedestrian  access  routes  shall  be  firm,  stable,  and  slip  resistant  and 
shall  comply  with  R302.7. 

R302.7.1  Vertical  Alignment.  Vertical  alignment  shall  be  generally 
planar  within  pedestrian  access  routes  (including  curb  ramp  runs, 
blended  transitions,  turning  spaces,  and  gutter  areas  within  pedes¬ 
trian  access  routes)  and  surfaces  at  other  elements  and  spaces  re¬ 
quired  to  comply  with  R302.7  that  connect  to  pedestrian  access 
routes.  Grade  breaks  shall  be  flush.  Where  pedestrian  access  routes 
cross  rails  at  grade,  the  pedestrian  access  route  surface  shall  be 
level  and  flush  with  the  top  of  rail  at  the  outer  edges  of  the  rails,  and 
the  surface  between  the  rails  shall  be  aligned  with  the  top  of  rail. 

R302.7.2  Vertical  Surface  Discontinuities.  Vertical  surface  discontinu¬ 
ities  shall  be  13  mm  (0.5  in)  maximum.  Vertical  surface  discontinu¬ 
ities  between  6.4  mm  (0.25  in)  and  13  mm  (0.5  in)  shall  be  beveled 
with  a  slope  not  steeper  than  50  percent.  The  bevel  shall  be  applied 
across  the  entire  vertical  surface  discontinuity. 

R302.7.3  Horizontal  Openings.  Horizontal  openings  in  gratings  and 
joints  shall  not  permit  passage  of  a  sphere  more  than  13  mm  (0.5  in) 
in  diameter.  Elongated  openings  in  gratings  shall  be  placed  so  that 
the  long  dimension  is  perpendicular  to  the  dominant  direction  of  trav¬ 
el. 

R302.7.4  Flangeway  Gaps.  Flangeway  gaps  at  pedestrian  at-grade 
rail  crossings  shall  be  64  mm  (2.5  in)  maximum  on  non-freight  rail 
track  and  75  mm  (3  in)  maximum  on  freight  rail  track. 

R210.3  Shared  Use  Paths.  Objects  shall  not  overhang  or  protrude 
into  any  portion  of  a  shared  use  path  at  or  below  2.4  m  (8.0  ft) 
measured  from  the  finish  surface. 


R304.5.1.2  Shared  Use  Paths.  In  shared  use  paths,  the  width  of  curb 
ramps  runs  and  blended  transitions  shall  be  equal  to  the  width  of  the 
shared  use  path. 

R305. 1.4  Size.  Detectable  warning  surfaces  shall  extend  610  mm  (2.0 
ft)  minimum  in  the  direction  of  pedestrian  travel.  At  curb  ramps  and 
blended  transitions,  detectable  warning  surfaces  shall  extend  the  full 
width  of  the  ramp  run  (excluding  any  flared  sides). 


AASHTO  Guide  for  the  development  of  bicycle  facilities  (2012) 
Chapter  5:  design  of  shared  use  paths 


5.2.9  Surface  Structure 

Hard,  all-weather  pavement  surfaces  are  generally  preferred  over 
those  of  crushed  aggregate,  sand,  clay,  or  stabilized  earth.*  *  *  Un¬ 
paved  surfaces  may  be  appropriate  on  rural  paths,  where  the  in¬ 
tended  use  of  the  path  is  primarily  recreational,  or  as  a  temporary 
measure  to  open  a  path  before  funding  is  available  for  paving.  Un¬ 
paved  pathways  should  be  constructed  of  materials  that  are  firm  and 
stable.  *  *  *  It  is  important  to  construct  and  maintain  a  smooth  riding 
surface  on  shared  use  paths.*  *  *  Utility  covers  (i.e.,  manholes)  and 
bicycle-compatible  drainage  grates  should  be  flush  with  the  surface 
of  the  pavement  on  all  sides.*  *  *  Railroad  crossings  should  be 
smooth  and  should  be  designed  at  an  angle  between  60  and  90  de¬ 
grees  to  the  direction  of  travel  to  minimize  the  possibility  of  falls. 


5.2. 1  Width  and  Clearance 

The  desirable  vertical  clearance  to  obstructions  is  10  ft  (3.0  m).  Fixed 
objects  should  not  be  permitted  to  protrude  within  the  vertical  or  hori¬ 
zontal  clearance  of  a  shared  use  path.  The  recommended  minimum 
vertical  clearance  that  can  be  used  in  constrained  areas  is  8  ft  (2.4 
m). 

5.3.5  Other  Intersection  Treatments 

The  opening  of  a  shared  use  path  at  the  roadway  should  be  at  least 
the  same  width  as  the  shared  use  path  itself.  If  a  curb  ramp  is  pro¬ 
vided,  the  ramp  should  be  the  full  width  of  the  path,  not  including 
any  flared  sides  if  utilized.*  *  *  Detectable  warnings  should  be 
placed  across  the  full  width  of  the  ramp. 


5.  (]oni1i(:ts  Between  Shared  Path  Users 

Public  comments  submitted  in 
response  to  the  ANPRM  expressed 
concern  about  the  risk  of  collisions 
between  pedestrians  who  are  blind  or 
have  low  vision  and  bicyclists  who  pass 
them  too  closelv  at  fast  speeds,  and  at 
intersections  where  a  shared  nsr;  path 
crosses  another  shared  use  path  or  a 
sidewalk.  According  to  the  AASHTO 
(luide.  the  85th  prjrcentile  speed  for 
recreational  bicyclists  is  18  miles  p(;r 
hour.  See  AASHTO  Guide,  5.2.4  Design 
Sj)eed.  The  comments  noted  that 
bicychis  are  relatively  (piiet  and 
IMide.strians  who  are  blind  or  have  low 
vision  may  not  be  aware  when  bit:ycli.sfs 
are  a])proaching  and  j)assing  them  or 
crossing  their  jiath  at  intersections. 
Pede.strians  with  other  (lisabiliti(!s  may 
also  have  limited  awareness  of 
aj)proaching  bicyclists.  For  examj)le. 
individuals  who  are  deaf  or  hard  of 


hearing  may  not  be  aware  of  a  bicycle 
approaching  from  behind  even  when 
riders  indicate  their  pre.sence  audibly. 
Individuals  with  limited  mobility  who 
may  be  ahn  t  to  bicycli.sts  may  find  it 
difficult  to  move  aside;  in  time  to  avoid 
collision.  The  comments  recommended 
that  traffic  on  shared  use  j)aths  be 
r(;gulated  and  strictly  enforced  in  order 
to  protect  jjedestrians.  For  examj)le,  a 
comment  stated  that  bicycli.sts  should 
be  reepiired  to  always  yi(;ld  to 
pedestrians.  The  comments  also 
recommended  design  solutions  to  avoid 
conflicts  between  users,  including 
sejiarate  ])athways  for  j)ede.strians  and 
bicycli.sts;  and  detectable  warning 
surfaces  at  intersections  where  a  shared 
use  i)ath  cros.ses  another  shared  u.se 
path  or  a  sidewalk.  These  design 
solutions  are  discu.ssed  below. 


SejHirute  Pathways  for  Pedestrians  and 
Bicyclists 

An  organization  re])resenting 
individuals  who  are  blind  and  have 
low-vision  stated  that  “all  shared  use 
paths  ])resent  an  unaccejjtable  safety 
risk  to  blind  or  visually  im])aired 
j)edestrians  unless  there  is  a  clear 
.sej)aration  between  pedestrians  and 
other  motoriz(;d  and  non-motorized 
vehicles  including  bicycli.sts.”  The 
comments  noted  that  ])ath  users  cannot 
Im;  ex|K;cted  to  always  follow  the  “rules 
of  the  road”  and  suggested  that  if  i)aths 
cannot  b(;  ])hvsically  .separat(;d  that 
lanes  for  pedestrians  and  other  users 
should  be  marked  tactilely.  An 
organization  of  educators  and 
rehabilitatic)!!  professionals  who  work 
with  individuals  who  are  blind 
suggested  that  blind  j)ede.strian.s  may 
have  considerable  difficulty  maintaining 
tin;  course,  ])articularly  on  two- 
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directional  shared  use  ])atlis  where  all 
users  are  expected  to  travel  on  the  right 
hand  side  of  the  path  in  each  direction 
and  hicyclists  i)ass  p(;destrians  and 
slower  moving  ])ath  users  on  their  left 
hand  side.  In  addition  to  the 
recommendatit)!!  to  physically  se])arate 
pedestrians  and  hicyclists.  the 
comments  suggested  that  it  may  he 
nece.ssarv  to  separate  tin;  two  directions 
of  travel  within  each  j)athway, 
particularly  on  busy  ])aths.  The 
comments,  howtiver,  acknowledged  that 
determining  what  voIuiik!  of  users 
should  recpure  two-directional 
separation  would  h(!  a  challenge. 

'file  AASllTd  Guide  makes  a  number 
of  rec.ommendations  to  minimize 
conllicts  between  pedestrians  and 
hicyclists.  These  recommendations 
include  recjuired  sight  triangles  to 
ensure  that  hicyclists  have  the  needed 
yielding  distance  to  avoid  conflicts,  and 
additional  width  around  horizontal 
curves  to  allow  safe  distance  between 
users.  See  AASHTO  ,'5.2.8,  .Sto])ping 
Sight  Distance.  'I’he  AAllS'l’O  Guide 
also  recommends  use  of  a  centerline 
.stripe  within  a  path  to  ])rovide 
directional  se])aration  and  to  indicate 
when  i)assing  is  jjermitted.  For  ])aths 
with  “extremelv  heavv  volume”,  the 
AA.Sl  rrO  (hiide  recommends  two 
alternatives  for  segregation  of 
pedestrians  and  bicyclists.  'I'he  first 
option  is  to  provide  .separate  lanes 
within  a  single  ])ath;  pedestrians  have  a 
bidirectional  lane  and  bicyclists  have 
two  one-directional  lanes.  Such 
.separation  is  not  recommended  unless  a 
minimum  path  width  of  15  feet  can  be 
jn'ovided  (10  feet  for  bicycles  and  5  feet 
for  pedestrians).  A  second  alternative  is 
to  physically  separate  us(m'  groups, 
j)articularly  where  the  pathway  volume 
is  “extremely  heavy”  and  where  sites 
and  settings,  such  as  one  that  constricts 
tlie  path  width,  necessitate  divergent 
pathways.  Physically  separated 
pathways  also  are  recommended  where 
the  origins  and  destinations  of 
])ede.strians  and  hicyclists  differ.  The 
AAIhSTO  Guide  notes  that  both 
alternatives  (lane  sej)aration  and 
j)hysical  .separation)  may  not  be 
effective  imle.ss  the  volume  of  bicycle 
traffic  is  sufficient  to  discourage 
])ede.strian.s  from  encroacdiing  into  the 
l)icycle  lanes  and  that  these  solutions 
will  not  necessarily  be  needed  for  the 
full  length  of  a  shared  u.se  path.  .See 
AASHTO  (hude,  5.2.1  Width  and 
Glearance. 

We  agree  with  the  comments  that 
physical  .separation  h(!tween  pedestrians 
and  other  users  would  likely  render 
shared  use  paths  safer  for.  and  more 
acce.ssihle  to,  individuals  with 
disabilities  and  others.  However,  the 


AA.SHTO  (hude  does  not  recommend 
jjhysical  separation  of  u.ser  grou|)s 
unless  the  traffic  volume  or  other 
considerations  maki;  .se])arate  pathwavs 
nece.ssarv.  'I’he  AA.SITFO  Guide; 
provides  little  guidance  regarding 
methods  for  determining  the  jjoint  at 
which  traffic  volume  or  other 
considerations  would  justifv  separation 
of  the  |)athways.  In  the  absence  of  any 
data  on  which  to  base  such  a 
re{|uir(;ment,  we  are  not  proposing  to 
reeiuin;  physically  .se])arat(;d  pathways 
for  pedestrians  and  bicycli.sts.  'Fhe 
impact  of  such  a  reejuirement  if  applied 
to  the  full  length  of  all  shared  use  paths 
would  likely  r(;.sult  in  many  not  being 
con.structed  due  to  the  increased  costs 
associated  with  more  land  and  the  need 
to  engineer  and  construct  two  ])athway.s 
instead  of  one. 

'fhe  comments  sugge.sted  that 
enhanced  signage  and  warnings, 
including  audible  signs  and  tactile 
])avement  markings  would  improve  the 
ability  of  blind  pedestrians  to  remain 
within  their  lanes.  In  Great  Britain, 
tactile  pavement  markings  are  used  to 
indicate  bicycle  and  pedestrian  lanes.  A 
ladder  ))attern  is  us(;d  to  indicate  the 
start  and  end  of  the  ])(;de.strian  lane;  a 
tramlim;  ])attern  is  used  to  indicate  tin; 
start  and  (;nd  of  the  hicvcle  lane;  and  a 
tactile  dividing  line  is  used  to  indicate 
the  separation  h(;tween  the  lanes.  ’  At 
least  om;  l).,S.  manufacturer  makes 
tactile  ])av(;ment  markings  for  shared 
use  j)ath.s.  We  rerjuest  comments  on 
wh(;ther  tactile  pavement  markings  have 
been  used  on  any  shared  u.se  paths  in 
the  U..S.  and  the  experience  with  such 
markings.  We  akso  reejuest  comments  on 
other  design  .solutions  to  reduce 
potential  conllicts  between  pede.strians 
who  are  blind  or  have  low  vision  and 
bicyclists.  Gomments  should  include 
factors  that  would  make  such  .solutions 
necessary. 

We  are  considering  including  an 
advisory  section  in  the  final 
accessibility  guidelines  on  .sej)arate 
pathways  for  })ede.strians  and  hicyclists. 
Advisory  sections  are  not  mandatory 
re(juir(;ment.s  but  jnovide  guidance  for 
entities  who  want  to  exceed  the 
minimum  re(|uirement.s  for  acce.ssihle 


'  n(!piirtiiu!iil  ()1  I’ninsport.  "I'iiclilii  Miiikiii<>.s  lor 
.Sii{;r(!{;iil(!(i  .Sliiiriid  I  Iso  l)V  Cvclists  ;in(l  l’(;(li!striiins" 
|iivailiil)li!  at;  ItllpJ/ivn  w.ukroiids.or'i/wchlili-s/TAI. 
‘’o20-4-!lt)"o2()'r(iitilt!"ii2()M(iikings%2()l(>i"<i2() 
Soiin!gaU'(l"o20Sluirv<l"o2()l  'sr./xlfl:  Di^partnuMil  lor 
I'raiisporl,  "(Jiiidanco  on  llii;  llso  ol  I'aclili!  I’aviiif; 
.Surla(:(!s.  "(liaplor  .S — .Sof^rcif^alod  .Sliarod  (acIo 
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and  Dopartinonl  ol  Transport."  .Sliarod  Ikso  Koulijs 
for  I’odosirians  and  (iyclists,"  Cliaptor  (i — Conoral 
Dosign  ('.onsidorations.  (i.  IK  and  lavailalilo  at: 
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design.  We  request  comments  on 
information  to  include  in  the  advisorv 
.section. 

De/ec/uh/e  Warning  Siirfacas  at  Shaivd 
IJsa  Path  Intarsactions 

D(;tectable  warning  surfaces  consist  of 
simill  truncated  domes  that  are  integral 
to  a  walking  surtace  and  that  are 
d(;tectal)le  underfoot.  The  proposed 
iicce.ssibility  guidelines  for  pedestrian 
facilities  in  the  ])ut)lic  right-of-wiiv 
would  n;(|uire  the  u.se  of  detectable 
warning  surfaces  to  indicate  the 
boundary  between  a  pedestrian  route 
and  a  vehicular  route  where  there  is  a 
curl)  ramp  or  blended  transition:  and  the 
boundary  of  passenger  hoarding 
platforms  at  transit  stops  for  buses  and 
rail  vehicles  and  at  pas.senger  hoarding 
and  alighting  areas  at  sidewalk  or  street 
level  transit  .stops  for  rail  vehicles.  See 
R2()8  and  R305. 

Because  pedestrians  who  are  blind 
would  not  be  aware  of  bicyclists 
ap])roaching  from  the  left  or  right  hand 
side  at  intersections,  we  are  considering 
including  a  requirement  in  the  final 
act:e.ssihility  guidelines  to  provide 
detectable  warning  surfaces  when;  a 
.shared  use  path  intersects  another 
shar(;d  u.se  ])ath  or  a  sidewalk  to 
indicate  the  boundaries  where  hicvclists 
may  be  cro.ssing  the  intersection.  'Fhe 
(;dge  of  tlu;  detectable  warning  surfaci; 
would  be  installed  h(;tween  (5  inches 
minimum  and  12  inches  maximum  frt)m 
the  edge  of  the  inter.secting  .segments  of 
the  shared  n.se  paths  and  sidewalks.  'Flu; 
detectable  warning  surface  would 
extend  2  f(;et  minimum  in  the  direction 
of  pedestrian  travel  and  the  full  width 
of  the  inter.secting  segments.  We  request 
comments  on  this  issue. 

(i.  Regulatory  Analyses 

We  prepared  a  preliminary  regulatory 
assessment  di.scussing  the  co.st  and 
benefits  of  the  proposed  accessibility 
guidelines  for  pede.strian  facilities  in  the 
public  right-of-wav  and  an  initial 
regulatorv  ilexihilitv  analvsis  of  the 
impacts  on  small  governmental 
jurisdictions  with  a  })opulation  of  less 
than  5().()()()  when  the  NBKM  was 
i.ssu(;d.  'Fhese  n;gulatory  analyses  are 
available  on  our  Web  site  at:  hW]):// 
wivw’.accass-board.gov/jn'oivac/. 

'Fhere  is  no  database  available  on  the 
number  of  shar(;d  list;  ])aths  in  the 
llnit(;d  .States.  AA.SITFO  .survev(;d  five 
state  transportation  departments  when 
preparing  comments  on  the  ANBRM. 
'Fhe  re.sj)onding  dej)artment.s  rejjorted 
approximately  1.500  to  3.000  miles  of 
existing  shared  use  paths  in  their  .states. 
The  Alliance  for  Biking  and  Walking 
surveyed  more  than  50  large  cities  about 
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their  bicycle  and  pedestrian  facilities.'* 
Tlu!  average  number  of  miles  of  existing 
shared  use  |)atlis  per  city  was  70  miles, 
and  ranged  from  3.1  miles  in  Milwaukee 
to  328  miles  in  New  York  (lity.  The 
cities  us(!d  federal  funds  to  construct 
many  of  the  shared  use  paths. 

As  discussed  above,  the  proposed 
t(!chnical  provisions  ap|)lical)le  to 
shared  u.se  paths  are  consi.stent  with  the 
AA.SHTO  (hiide.  State  and  local 
government  entities  that  chisign  and 
construct  shared  use  ])aths  generally  use 
the  AASHTO  (luide.  The  .SNPRM  is  not 
expected  to  increase  the  costs  of 
constructing  shared  use  paths  for  .state 
and  local  government  entities  that  use 
the  AASMTO  (kiide. 

We  recpiest  comments  on  the 
following  to  a.s.sess  the  impacts  of  the 
SNPRM: 

•  The  extent  to  which  the  AA.SHTCl 
(luide.  or  other  design  guides  and 
standards  are  u.sed  for  shared  use  paths. 

•  Whether  any  of  tin;  jiroposed 
provisions  a])plicahle  to  shared  use 
l)aths  would  result  in  additional  costs 
for  design  work,  materials,  earthmoving, 
retaining  structures,  or  other  items 
compared  to  construction  practices  or 
design  guides  and  standards  current Iv 
used?  (lommentcH’s  are  encouraged  to 
identify  the  specific  j)rovisions  that 
would  result  in  additional  c:osts  and 
estimate  the  additional  co.sts  on  a  per 
mile  basis  to  the  extent  jjossihle. 

•  Whether  any  of  the  proposed 
provisions  applicable  to  shared  u.se 
paths  would  residt  in  any  additional 
co.sts,  such  as  maintenanc(!  and 
operational  co.sts,  compared  to  current 
j)ractices?  Commenters  are  encouraged 
to  identify  the  specific  jirovisions  that 
would  result  in  additional  co.sts  and 
estimate  the  additional  costs  on  a  per 
mile  basis  to  the  extent  po.ssible. 

•  What  are  the  benefits  of  the 
proposed  provisions  applicable  to 
shared  u.se  paths? 

I.isI  of  Subjects  in  38  (]FR  Part  1190 

Buildings  and  facilities.  Cavil  rights. 
Individuals  with  disabilities, 
'fransportation. 

Susan  Hrila, 

CAuiir. 

IKK  Doc.  I'ilcd  2-12-1:1: 11:4.')  am) 

BILLING  CODE  81 50-01 -P 


^  Alliance  lor  Hiking  and  Walking.  “Hicycling  and 
Walking  in  IIh;  Uniliul  .Slates  2012  Hencinnarking 
Ke|X)rt." 

The  n!|)(irl  is  available  at;  hllpA/www.paopIo 
l)i>i\<‘rfdiuo\vminU.or<>/silo/. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
PIN  2900-A015 

Use  of  Medicare  Procedures  To  Enter 
Into  Provider  Agreements  for  Extended 
Care  Services 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Pro])o.sed  rule. 

SUMMARY:  This  rulemaking  projioses  to 
amend  the  medical  regulations  of  the 
Department  of  Veterans  Affairs  (VA)  to 
allow  VA  to  u.se  Medicare  or  State 
procedures  to  enter  into  provider 
agreements  to  obtain  extended  care 
services  from  non-VA  providers.  In 
addition,  this  rulemaking  proposes  to 
include  home  health  i:are,  jialliative 
care,  and  noninstitutional  hos])ice  care 
services  as  extended  care  services,  when 
jirovided  as  an  alternative  to  nursing 
liome  care.  Under  this  projiosed  rule. 

VA  would  be  able  to  obtain  extended 
care  services  for  veterans  from  ])roviders 
who  are  closer  to  veterans’  homes  and 
communities. 

DATES:  Uomments  must  he  received  by 
VA  oil  or  before  March  l.'i,  2013. 
ADDRESSES:  Written  comments  may  he 
submitted  by  email  through  hitp:// 
innr./egii/u//on,s'.goi';  by  mail  or  hand- 
delivery  to  Director,  Regulations 
Management  (02RH(I),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Room  1008.  Washington.  DC 
20420;  or  by  fax  to  (202)  273-9020. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  “RIN  2900- 
AOl.'i,  U.se  of  Medicare  Procedures  to 
Enter  Into  Provider  Agreements  for 
Extended  Care  Services.”  Cojiies  of 
comments  received  will  be  available  for 
jnihlic  inspection  in  the  Office  of 
Regulation  Policy  and  Management. 
Room  1003B,  between  the  hours  of  8:00 
a. 111.  and  4:30  ji.ni.  Monday  through 
Friday  (excejit  holiday.s).  Please  call 
(202)  401-45)02  for  an  appointment.  In 
addition,  during  the  comment  jieriod, 
comments  may  he  viewed  online 
through  the  Federal  Docket  Management 
.Sy.stem  (I-DMS)  at  http:// 
\v\v\v.iv^uI(itions.<’ov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  .Schoejis,  Office  of  Ceriatrics  and 
Extended  Care  (10P4C),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW..  Washington,  DC  20420;  (202)  401- 
070.3.  (This  is  not  a  toll-free  numher.) 
SUPPLEMENTARY  INFORMATION: 

Suh.section  (a)  of  38  U.S.C.  171  OB 
authorizes  VA  to  provide  extendixl  care 
.services  to  eligible  veterans,  including 
geriatric  evaluation,  nursing  home  care. 


domiciliary  .services,  and  adult  day 
health  care.  Suh.section  (a)  of  38  ll.S.Ck 
1720  authorizes  VA  to  pay  for  the 
nursing  home  care  in  non-VA  facilities 
of  eligible  veterans  and  eligible 
members  of  the  Armed  Forces.  .Section 
1720(f)  authorizes  VA  to  furnish  (in  VA 
and  non-VA  facilities)  adult  day  health 
care  to  enrol  hid  veterans  who  would 
otherwise  need  nursing  home  can;. 
Contracts  between  VA  and  the.se  non- 
VA  facilities  are  currently  negotiated 
under  Federal  contract  .statutes  and 
regulations  (including  the  Federal 
Accpiisition  Regulation,  which  is  .set 
forth  at  48  CFR  chapter  1 ;  and  VA 
Accpiisition  Regulations,  which  are  set 
forth  at  48  CFR  chapter  8). 

We  jiropo.se  to  establish  a  new  38  CFR 
17.7.'),  whit:h  would  implement  VA’s 
authority  to  use  Medicare  ])rocedure.s  to 
enter  into  jirovider  agreements.  Set:tion 
10.')  of  the  Veterans  Health  Care.  Cajiital 
Asset,  and  Business  Improvement  Act  of 
2003  (Pul).  L.  108-170)  amended  section 
1720  to  authorize  VA  to  u.se  these 
])rocedures.  This  amendment,  which  is 
codified  at  38  II..S.C.  1720(c)(1), 
authorizes  VA  to  enter  into  agreements 
with  ])rovider.s  of  nursing  home  care, 
adult  dav  health  care,  and  other 
community-hased  extended  care 
services  under  “the  ])rocedure.s 
available  for  entering  into  provider 
agreements  under  .section  18()()(a)  of  the 
.Social  .Securitv  Act.”  .Section  18()()(a) 
(codified  at  42  II..S.C.  1 35).')cc(a)) 
authorizes  the  Dejiartment  of  Health  and 
Human  .Services  to  enter  into 
agreements  with  jiarticipating  Medicare 
jiroviders,  and  sjiecifies  the  terms  of 
those  agreements. 

The  ])lain  language  of  38  U..S.C. 
1720(c)(1)(B)  authorizes  VA,  in  its 
discretion,  to  furnish  extended  care 
services  through  non-VA  jiroviders 
using  the  above-described 
noncontractual  mechanism.  Moreover, 
the  legislative  history  of  Public  Law 
108-170  further  .shows  that  its  purpose 
was  to  imjirove  VA's  ability  to  furnish 
eligible  veterans  with  extended  care 
.services  of  non-VA  providers  by  using  a 
noncontractual  mechanism.  A  Senate 
committee  rejiort  ex])lain.s  that  Medicare 
procedures  are  sinpiler  and  less 
burdensome  than  VA  contracting 
jirocedures.  The  reiiort  includes  the 
following  di.scussion  of  this  provision: 

Under  c:iirr(!nt  law.  VA  is  aniliorized  to 
enter  into  contractual  arrangements  with 
j)rivate  providers  of  (jxtended  can;  sm'vices  to 
serve  the  needs  of  vederans.  federal  re|)orting 
re(|inreinents  relating  to  the  dcanographics  of 
contractor  emplovees  and  ap|)licant.s  are 
nicpiired  to  he  snhinitted  to  the  Dejiartment 
of  Labor  under  these  contractual 
arrangements.  The  ('.oimnittee  has  learned 
that,  due  to  these  rejiorting  nujuirenumts. 


10118 


Federal  Register/ Vol.  78.  No.  30/ Wednesday,  February  13,  2013 / Proposed  Rules 


niiiny  small  providers  of  cxliaulcd  caro 
s(!rvi(:(!s  an;  imaljlo.  or  they  an;  unwilling,  to 
admit  VA  ])ati(!nts.  Many  such  providnrs 
hav(!  a|)pai'(mtly  concIndcMl  that 
r(!iml)nrs(!m(!nt  from  VA  for  caring  for  om;  or 
two  v(;torans  is  not  worth  tin;  cost  of 
com])iling  and  r(;|)orting  tin;  data  r(;(|nir(;d  hy 
gmioral  l''(;d(;ral  contract  law. 

Tin;  .Social  .Socurity  Act  allows  tin;  (',(;nl(;rs 
for  M(;dicar(;  and  M(;dic:aid  ,S(;rvic(;s 
(h(;rt;inafl(;r.  "(iM.S")  to  (;nt(;r  into  provider 
agr(;(;nn;nls  for  tin;  provision  of  can;  to  both 
M(;dicar(;  and  M(;dicaid  h(;in;ficiari(;s.  .Such 
agr(;(;nn;nts  r(;cpur(;  that  contractors  com])ly 
with  l'’(;d(;ral  laws  conc(;rning  hiring 
practic(;s.  Out  tln;y  do  not  r{;(juin;  that 
])rovid(;rs  ])r(;])ar(;  reports  of  siu;h 
compliance;.  Nor  do  lln;v  suhji;c:t  i)rovid(;rs  to 
annual  audits  like  most  l''(;d(;ral  contracts  do. 
Not  sur])iisingly.  CATS  is  more;  succ(;ssful 
than  VA  in  inducing  smaller  j)rovid(;rs  to 
jjrovide  can;  to  its  beneficaaries. 

.S(;clion  102  of  the  ('.ommittee  hill  plac(;.s 
VA  contractors  in  a  similar  ]Josilion  as  ('M.S 
conlrac:tors  with  respecl  to  l''(;deral  ri;]n)rting 
r(;()uir(;m(;nts.  By  this  action,  the  C'ommittc;;; 
s(;ek,s  to  encourage;  VA  to  bring  care  clo.s(;r  to 
v(;terans’  hom(;s  and  community  su])])ort 
structures  by  contracting  with  small 
comnumity-hased  |)rovid(;rs.  Even  so. 
however,  tin;  (emnnill{;e  fully  antici|)ate.s  and 
(;xj)(;cts  that  VA  will  n;(|uir(;  compliance  with 
all  a|)|)licahle  l''ed(;ral  laws  concerning 
(;mploynu;nl  and  hiring  practices. 

.S,  Rep.  No.  108-193,  ;il  0  (2003),  as 
i(;print(;(l  in  2003  l)..S.r,.(;.A.N.  1783, 
1788.  To  t.larify  llic  above  cjiiotafion,  the 
.Social  .Security  Act  allows  for  the 
C(;nters  for  Medicare  and  Medicaid 
.S(;rvices  ((IM.S)  to  enter  into  provider 
agrcteiuents  with  Medicare;  providers 
only.  .States,  not  ('.M.S.  enter  into 
])rovider  agreements  with  Medicaid 
providers.  Medicare  agreements  enable 
a  provider  to  bill  and  receive 
r(;imhnrsement  for  M(;dicare-cov(;r(;d 
services  furnished  by  the  provider.  The 
terms  of  those  agn;ements  often  conc:ern 
the  kind  and  (jiiality  of  care  to  be 
provided.  Although  those  CM.S  and 
.State  agreements  do  not  involve  the 
provision  of  care.  Congress  speiafically 
authorized  VA  to  use  provider 
agreements  under  38  ll.S.C. 

172()(cKl)(B)  “for  furnishing”  care. 
Accordingly,  we  projiose  to  estahlish  a 
VA  regulation  regarding  use  of  provider 
agreements.  VVe  believe  that  by  using 
these  agreements,  VA  would  be  able  to 
obtain  services  from  providers  who  are 
closer  to  veterans’  homes  and 
community  support  structures. 

Proposed  ^17.7.'5(a)  would  define 
“|e]xtended  care  services”  as  “geriatric 
evaluation;  nursing  home  care: 
domiciliary  .servic:es;  adult  day  health 
care;  noninstitutional  palliative  care, 
nonin.stitutional  hosjjice  care,  and  home 
health  care  when  they  are 
nonin.stitutional  alternatives  to  nursing 
home  care;  and  respite  care.”  The 
pro])o.sed  definition  is  derived  from  38 


IJ..S.C.  171()13(a).  which  requires  VA  to 
“operate  and  maintain  a  program  to 
])rovide  (;xtended  care  services,”  and 
recpiires  that  such  extended  care 
services  include  geriatric  evaluation, 
nursing  home  care,  domiciliarv  services, 
adult  (lay  health  care,  respite  care,  and 
“|s|uc;h  other  noninstitutional 
alternatives  to  nursing  home  can;  as  the 
.Secretary  may  furnish  as  medical 
.services'nnder  l38  ll.S.C.  1701(1())|.”  38 
ll.S.C.  1710B(a)(l )-(()). 

We  pro])ose  to  include  home  health 
care  in  the  definition  of  “|e|xt(;nded 
care  services”  as  a  nonin.stitutional 
alternative  to  nursing  home  care 
because  in  many  circumstances  it  would 
be  a  noninstitutional  alternative  to 
nursing  home  care.  For  example,  a 
veteran  ajjplying  for  nursing  home  care 
would  rec:eive  a  p(;rs(jn-centen;d 
assessment  by  a  VA  health  can;  team. 
The  team,  working  with  the  veteran  and 
caregiver,  would  explore  care  needs  and 
how  the.se  needs  could  be  met.  In  this 
process,  they  may  ilecide  that  a 
combination  of  skilled  nursing,  home 
health  aide,  and  ri;spite  servic:es  would 
meet  the  vet(;ran’.s  needs  and  allow  the 
veteran  to  remain  at  home.  In  this  case, 
home  health  ,s(;rvices  would  avert  a 
nursing  honn;  placement.  VVe  also 
propose  to  include  noninstitutional 
palliative  and  nonin.stitutional  hospici; 
care  in  the  definition  because  thev 
would  always  !«;  alt(;rnatives  to  nursing 
home  care. 

We  understand  that  Medicare  and 
.States  do  not  neces.sarily  enter  into 
provid(;r  agreements  for  all  the  .services 
listed  under  the  jjrojjosed  definitit)n  for 
“extended  care  .services.”  W(;  are 
]jropo.sing  only  to  (;nter  into  provider 
agreements  with  jjroviders  that  do  have 
a  Medicare  or  .State  provider  agr(;emeut 
for  tin;  services  listed  in  this  proposed 
rule  as  “extended  care  services.”  VA 
would  continue  to  use  contracts  and 
other  mechanisms  to  ensure  that 
veterans  receive  needed  health  care 
services  for  which  they  are  eligible,  but 
for  which  there  is  no  available  j)rovider 
agreement.  Additionally,  many  States 
enter  into  jirovider  agreements  for  a 
hroad(;r  array  of  s(;rvices  than  those 
listed  in  this  ])roi)o.s(;d  rule.  We  do  not 
intend  to  ent(;r  into  agreements  that 
would  expand  beyond  the  .scoj)e  of 
those  services  specifically  listed  in  the 
])ropos(;d  d(;finition  of  (;xtend(;d  care 
services. 

Including  home  health  care, 
noninstitutional  ])alliative  caix;,  and 
noninstitutional  liospice  care  in  the 
definition  of  extended  care  services 
would  not  recpiire  VA  to  considerthe.se 
services  as  extended  care  .servic:e.s  for 
])ur])oses  of  determining  whether  a 
copayment  is  re(iuir(;d.  Noninstitutional 


ho.s])ice  care  is  exemjjt  from  both 
outi)atient  and  extended  care 
co|)ayment.s.  38  II..S.C.  171()(g)(l), 

1 71  ()B(c)(2)(B).  Noninstitutional 
j)alliative  care  is  a  form  of  home  health 
care,  and  the  law  cnrr(;ntlv  reepures  VA 
to  charge  the  outpatient  co])ayment  for 
home  health  care.  38  II..S.(I.  171()(g)(l). 

As  noted  above,  under  38  II..S.(;. 
171l)B(a)(.'j),  VA  is  reepured  to  “oj)erate 
and  maintain  a  program  to  provide 
extended  care  .services”  that  includes 
“isluch  *  *  *  noninstitutional 
alternatives  to  nursing  home  care  as  the 
.S(;cretary  may  furnish  as  medical 
services  under  (38  IJ..S.C.  1701(10)1”.  38 
II..S.(;.  1 71 0B(a)(.'i).  However,  .section 
1701  no  longer  contains  a  subsection 
(10). 

Prior  to  enactment  of  section  801  of 
Public  Law  110-387,  38  ll.S.C.  1701(10) 
defined  medical  .services  to  include 
nonin.stitutional  e.xtended  care  services 
provided  through  December  31.  2008. 
and  defined  such  servic.es  as  follows: 
“|T|he  term  ‘noninstitutional  extended 
care  services’  means  such  alternatives  to 
institutional  (ixtended  care  which  |VA| 
may  furnish  (i)  directlv.  (ii)  bv  contract, 
or  (iii)  (through  provision  of  case 
management)  bv  another  ])rovider  or 
])ayer.”  See  38  ll.S.C.  1710(10)  (2008). 
\Vith  tin;  enactment  of  Ihiblic  Law  110- 
387  in  2008.  section  1701  was  anu;nd(;d 
to  es.sentially  move  subsection  (It))  to 
subsection  ((>)(E)  of  .section  1701  which 
pn)vide.s  that  medical  services  include 
“jnluninstitutional  extended  care 
.services,  including  alternatives  to 
institutional  extended  care  that  |VA| 
may  furnish  directly,  by  contract,  or 
through  provision  of  case  management 
bv  another  provider  or  paver.”  Public 
Law  1 10-387.  title  V11L§  801  (Oct.  10, 
2008).  I’lnis,  the  language  of  former 
suh.section  (10)  and  current  subsection 
(0)(E)  is  virtually  identical,  except  that 
subsection  (0)(E)  does  not  contain  the 
2008  sunset  ])rovision.  We  th(;refore 
believe  that  the  reference  to  section 
1701(10)  in  38  ll.S.C.  1710B(a)(.'l)  mu.st 
now  he  read  as  a  reference  to  s(;ction 
1701(0)(E). 

Consistent  with  .section  1720(c)(1),  we 
would  define  “|p|rovider”  in  ^  17.7.1(a) 
to  mean  any  non-VA  entity  that 
provides  extended  care  services  and  is 
participating  in  Medicare  un(h;r  title 
XVIIl  of  the  Social  .Security  Act  or  a 
.State  Medicaid  plan  under  title  XIX  of 
the  .Social  .Seemrity  Act  (42  11..S.C.  13‘)(i 
et  se(].)  pursuant  to  a  valid  provider 
agreement.  This  could  include 
physicians  and  other  jiroviders  who 
provide  extended  care  .services  to 
veterans  in  non-VA  nursing  homes. 

In  proposed  paragraph  (h).  we  would 
implement  VA’s  authority  under  section 
1720(c)(1)  to  obtain  extended  care 
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services  from  non-VA  prox  iders,  and 
would  set  forth  the  conditions  under 
which  such  .s(;rvices  may  he  obtaimnl. 
Paragraph  (1))(1)  would  prescrilu!  that 
VA  may  enter  into  provider  agreements 
lor  extended  care  services  with  non-VA 
j)roviders  who  have  a  Miulican;  provider 
agnumient  with  ('.MS.  Paragraph  (h)(2) 
would  pniscrihe  that  YA  may  al.so  ent(!r 
into  j)rovider  agreements  for  extendcul 
care  .services  with  non-YA  providers 
wlu)  do  not  have  a  M(;dicare  ])rovider 
agriHunent  with  (^MS  if  the  provider  is 
|)articipating  in  a  State  Medicaid  plan. 
Section  172()(c)(l)  clearly  authorizes  VA 
to  (mter  into  provider  agreements  with 
non-V.A  providers  of  exteiuhul  care 
.services  that  participate  in  the  Medicare 
jjrogram  or  a  State  Medicaid  plan.  A 
number  of  States  enter  into  provider 
agreements  ndated  to  services  not 
otherwise  covt;red  by  Medicare.  For 
example.  States  often  enter  into 
jnovider  agreements  with  Medicaid 
adult  day  health  care  providers,  which 
are  not  eligible  for  similar  agreements 
und(!r  Meilicare. 

Proposcid  paragraph  (c)(1)  would 
establish  the  procedure  that  VA  would 
n.se  to  notify  a  proviiler  of  the  agreement 
that  YA  proj)o.se.s  to  use  to  obtain 
extended  care  services  from  the 
provider.  The  Director  of  the  VA 
medical  center  of  jurisdiction  would 
provide  writtcm  notification  identifying 
the  applicable  Medicare;  or  State 
Meulicaid  provider  agreement  to  he  used 
and  the  changes  and  additional  terms 
that  would  apply  to  the;  agreiement  with 
VA.  and  would  reepiest  written 
accej)tance  of  tin;  agreement  from  the 
|)rovider.  This  documentation  would 
serve;  as  a  re;corel  feer  l)e)th  VA  ;enel  the; 
pre)vieler  that  an  agre;e;ment  is  in  j)lace 
anel  e)f  the  i)artie;.s'  ace;e])tance  e)f  all  the 
terms  e)f  the  aele)pteel  iigre;e;ment. 
There;fore.  VA  woidel  ne)t  attempt  tt) 
e)l)tain  se;rvie:es  iinele;r  a  proviele;r 
:egre;ement  fre)m  the  pre)vieler  until  afte;r 
the  preevider's  ae:ceptance  is  r(;ceivt;el. 
Fe)r  pre)viele;r.s  with  both  Meelie.are  anel 
State  Me;dicaid  agr(;e;ments.  the  le;tte;r 
we)uld  clarify  whie;h  e)f  the  twe)  pre)vide;r 
<igre;ement.s  we)ulel  he:  use;el  as  the  heisis 
fe)r  VA's  prejvieler  agre;e;ment. 

Paragraph  (c)(2)  weenie!  e;stahlish  theit 
the;  te;rms  and  nites  eef  ;i  provieler's 
agre;e;ment  with  VA  weeuld  he;  the  same 
iis  the  te;rms  anel  rate;s  eef  the;  pre)viele:r's 
se;parate;  Me;elie:are;  pre)\'iele;r  agre;ement 
with  C]MS  or  agre;e;me:nt  uneler  a  .State; 
Me;die:aiel  plan.  or.  if  a  preevieler  has 
:igre;ement.s  with  beeth  Me;elicare  anel 
under  a  .State;  Me;elie;aid  jelan.  the;  terms 
anel  rates  would  he  the  same  as  the; 
agre;eme;nt  with  the  highest  rate;.s.  VA's 
piiyment  uneler  the  agre;ement  with  the 
liighest  rates  weeidei  .serve  as  an 
incentive  to  encejurage  pro\’iele;r.s  te) 


enter  inte)  agre;e;ments  with  VA  fe)r  the; 
e:are;  e)f  ve;te;rans.  We  inte;ri)re;t  VA’s 
authe)rity  uneler  .se;e:tie)n  1 72()(e;)(l)(H)  te) 
use  Me;elie:are;  pre)e:e;elure;.s  iis  idse) 
iiutheerizing  the;  use  e)f  riite;s  e;.stiihlishe;el 
unde;r  the;  ai)pre)priate;  Me;elie;are;  fee; 
.se:heelule  eer  p.iyment  system  he;e:im.se; 
there;  <ire;  ne)  pre)e:e;elure;.s  fe)r  rate; 
ne;ge)tiatie)n  in  eehtaining  Me;elie:;ire; 
])re)vieie;r  agre;e;me;nts. 

Altlueugh  a  jneevieler's  agre;e;me;nt  with 
VA  weeidel  ge;ne;riilly  e:e)ntain  the:  .same; 
terms  .is  the  j)re)viele;r’.s  .sepeirate 
Me;elie:are;  preevieler  iigre;ement  e)r 
agre;ement  unele;r  ii  .St.ite;  Me;dicaiel  plan. 
YA  weeulel  ne;eel  imiepie  terms  fe)r 
pur])e).se;.s  of  identifying  VA  as  the; 
(leevernment  agency  entering  inte)  the; 
agreement  with  the  pre)viele;r  iinel  paying 
for  the  ])rovieler'.s  .servie.es  for  veterans. 
.Sine:e;  the  i)urpe).se  e)f  this  pre)])e)seel  rede 
is  te)  aelelress  the  ne;e;el.s  e)f  s])e;e:ifie: 
\’ete;ran.s  or  grouj)s  e)f  veteiiins  hii.se;d 
upon  le)e:atie)n  anel  the;  aveiilahility  e)f  VA 
re;se)ure;e;.s,  VA  might  alse)  ne;e;el  unieiue 
;igre;e;me;nt  terms  te)  limit  the;  .se:e)pe;  e)f 
the;  agre;e;ment  e:e)nsi.ste;nt  with  VA’s 
aulheerity  uneler  .se;e:tie)n  172()(e:)(l)(B). 
Ae:e:e)relingly.  pre)])e).se;el  p;inigra])h  (e:)(3) 
we)ulel  e:liirily  that  a  pre)vieler's 
agre;e;ment  with  Vy\  will  met  he;  the  s;)me; 
as  the;  pre)viele;r’.s  ;igre;e;me;nt  with  (ATS 
imele;r  Me;efie:are;  e)r  unele;r  :i  .Steite; 
Me;elie:aiel  plan  to  the;  extent  ihiit  the; 
pre)viele;r’s  agre;e;me;nt  with  VA  will 
ieientifv  VA  iis  the;  (;e)vernme;nt  age;ne:y 
entering  inte)  the;  agre;e;ment  <mel  s|)e;e;ifv 
thiit  the;  preevieler’s  .se;rvie:e;.s  are;  leer 
.sj)e;e;ifie:  veterans  e)r  gre)n])s  e)f  ve;te;ran.s. 

It  we)ulel  idse)  make;  e:lear  ihiit  the; 
|)re)viele;r’.s  agreement  with  VA  weenie!  he; 
aelministered  hy  VA  ae:coreling  to  the; 
pre)e:e;elure;.s  in  this  preeposeel  rule;  and 
met  uneler  the  rules  apj)lie;ahle  te)  the 
aelministration  of  Medie;are  pre)viele;r 
agreements  with  (ATS  or  agre;ements 
unele;r  a  .State  Me;eiie:aiel  plan.  In  all  other 
respe;e:ts.  VA  inteaids  that  a  preevider’s 
agreement  with  YA  will  he;  the;  same  as 
the  provieler’s  Meelie;are  provieler 
agre:e;me;nt  with  (]M.S  eer  imele;r  a  .Stiite 
Meelicaid  plan. 

Pre)j)e)seel  jjaragraph  (d)  weeulel 
dele;gate;  to  tlie  Diree.tor  e)f  the  VA 
me;efie;al  e:enter  of  jurisdiction  (eer  a 
ele;.signe;e;)  the  authoritv  te)  enter  into  an 
agre;ement  uneler  the  preepeiseel  rule. 
Uneler  piiragra])h  (d)(1).  we  we)ulel  idse) 
e;.stiihlish  that  the;  criteriii  fe)r  whe;the;r  te) 
e;nte:r  into  an  agre;e;me;nt  unele;r  this 
.se;e:tion  will  he;  hii.seel  e)n  the;  ne;e;el.s  e)f 
le)e:al  ve;te;riin.s  anel  the;  ahilitv  e)f  VA  te) 
pre)vide  fe)r  those;  neieels.  Peer  exiunple. 
where;  YA  eloe;s  ne)t  |)rovide;  e;eiiiivale;nt 
care;  in  a  partieadar  le)e:ality.  eer  where 
pre)vieling  VA  e:are;  we)uld  he;  more; 
e;xpe;nsive  than  preeviding  care  through  a 
ne)n-VA  j)re)vieler,  VA  weeulel  ente;r  into 
agreements  under  this  seiction. 


.Similiirly.  if  rese)ure:e;.s  j)e;rmit.  wherever 
])e)s.sihle;  VA  weeulel  e;nte;r  inte)  an 
iigre;e;me;nt  with  a  ])re)viele;r  .se;le;e:te:el  hv 
the;  ve;fe;rim.  This  is  i:e)nsiste;nt  with  the; 
|)uri)e)se;  e)f  se;e:tie)n  1 72()(e:)(  1  )(h),  whie:h 
is  te)  help  ve;te;ran.s  ree:eive:  the;  e:are;  that 
they  re;e]uire;  freem  |)re)vieler.s  in  their  e)wn 
e:e)mmunitie;s,  iis  well  as  to  iinjirove;  the 
e;ffie:ie;ne;y  of  eaire  ele;live;ry  from  iin 
eeamemiie:  pe;rspe;e:tive;.  lleiwever,  we;  eh) 
ne)t  inte;rpre;t  sectiem  172()(e:)(1)  as 
e:re;ating  iinv  right  tei  eaire  pursuant  te)  a 
|)re)viele;r  agreeaneait  e)r  any  right  te)  ente;r 
inte)  a  pre)vide;r  iigre;e;me;nt  with  YA.  We 
interpret  the  statute  as  iiiithe)rizing  euire; 
pursiiiint  te)  an  iigre;ement  when  a 
Diree;te)r,  haseel  upe)n  medical  juelgment 
anel  evaluation  e)f  availahle  re;soure:es. 
ele;te;rmines  that  an  agreement  is  in  the 
he;st  intere;sl  e)f  the;  ve;teriin  uneler  the; 
Dire;e:tor’s  care;. 

Uneler  preeposed  ])iiragraph  (il)(2).  VA 
weenie!  em])ower  the;  veteran  te)  .se;le;e;t  his 
or  her  preferreel  preevieler.  shoulel  meere; 
than  eene  preivieler  exist  within  a  given 
re;gie)n.  .suhjee:t  to  the  preevieler’s 
eleterminatie)!)  te)  iie;ce])t  the;  vetenin. 
e:linie;al  ii])pre)priiite;ne;ss  anel  availahle; 
re;.se)iire;e;s  at  the;  VA  meelieail  e:e;nte;r  eef 
juriseliction.  VA  imelerstanels  the 
significiinea;  eef  ])liie;ing  siiedi  an 
impeertiint  life;  eleeasieen  in  the  hanels  of 
the;  ve;te;ran  iinel  wenild  emly  intervene;  if 
a  preivieler  was  ne)t  ahle  te)  jereeviele  the; 
e:iire;  e;linie:ally  re;e|iiire;el  hy  the;  ve;te;riin, 
eer  the;  VA  meelieail  e;e;nle;r  of  juriselie:tie)n 
is  simply  iinahle;  to  acceemmeeelate  the; 
ve;le;rinrs  sele;e:tie)n  elue;  te)  limite;el 
resoiire:e;.s.  Fe)re;.se;e;iihle;  strains  on 
re;se)ure:e;s  that  might  prevent  VA  fre)m 
iie:ce)mme)ilating  a  veeteran's  re;e]ue;st 
e:e)ulel  incduele  whe;the;r  the;  ve;te;riin  has 
si)e;e:ial  needs  that  earn  he;  aelelresseel  hy 
re;se)ure;t;.s  in  that  re;gion  or  whether  VA 
has  sufficient  .staff  to  monite)r  the 
vete;rim  in  a  partieailar  faeality  due  to  the 
facility  being  remote  or  because  VA  is 
me)nite)ring  several  veterans  at  aneither 
facility  that  is  elistant  from  the  ve;teran's 
|)referreel  ])re)viele:r.  The;  ele;e;i.sion  te) 
iippre)ve  e)r  eleny  a  ])artieailiir  pre)viele;r 
for  iin  agree;me;nt  with  YA  weiulel  he 
inaele  hy  the  Diree:tor  (e)r  ile.signe;e) 
iieaa)reling  te)  the  (aaterla  ])rese:rihed  in 
paragraphs  (el)(2)(A),  (B),  iind  (("). 

Pre)pe)se;el  piiragrii])h  (el)(3)  we)ulel 
eistahlish  that  the  factual  ele;terminiitie)n 
of  whether  ii  |)re)vieie;r  is  eligible  te)  e;nte;r 
inte)  an  iigre;e;me;nt  with  VA  te)  j)re)viele; 
e;xte;nde;el  eaire  servieais  fe)r  vetenins  will 
he;  made;  hiise;d  em  evielenea;  e)f  an 
e;xisting  Me;elie:are;  pre)viele;r  iigre;e;me;nt  eer 
iigre:e;ment  unele;r  a  .State;  Meelieaiid  plan 
as  ve;rifie;el  lhre)iigh  Web  site;s 
maintained  hy  (’.M.S  or  the;  ajijiropriate 
State;  offiea;. 

Propeeseel  paragra])h  (e;)  woulel  govern 
termination  of  a  VA  provieler  agre;emenl. 
Unde;r  jiaragraph  (e)(1),  we  woulel  alle)w 
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a  ])rovider  to  voluiitarilv  torniinato  an 
agreement  but  we  would  r(H]uir(!  tlie 
|)rovi(ler  to  notify  VA  at  least  15  days 
in  advance  of  the  planned  termination 
and  |)rovi{le  the  intended  date  of 
termination.  The  15-day  r(!(|uirem(!nt 
would  provide  VA  with  a  reasonahle 
amount  of  timi!  to  secure  altcnnative 
arrangements  for  aflected  veterans.  VA 
would  r(H|idre  15  days  to  find  an 
arrangement  that  is  suitable  for  the 
veteran  and  provides  a  ])otential  for 
long-term  care.  We  determined  that  a 
notice  of  termination  ])eriod  of  less  than 
15  days  woidd  likely  reejuire  an 
unsatisfactorv  short-term  solution.  Such 
a  solution  might  reepdre  multiple 
relocations  of,  or  multiple  caregiver 
changes  for,  an  affected  veteran  in  order 
to  meet  their  immediate  health  care 
needs.  We  have  determined  that  the  15- 
day  notice  requirement  would  allow  VA 
to  iirotec;t  veterans  from  the  physical, 
mental,  and  emotional  health  risks 
caused  hy  multiple  changes  in  their  care 
plan  and/or  living  arrangement. 

Pro])osed  paragraph  (e)(2)  would  set 
forth  wlum  VA  may  terminate  an 
agreement.  VA  would  also  he;  re(|uired 
to  give  providers  at  least  15  days  notic(! 
ludbre  terminating  an  agreement.  If. 
however,  VA  finds  that  the  health  of  tlu; 
veteran  is  in  immediate  jeo])ardy.  VA 
would  he  authorized  to  terminate!  the 
agreement  with  oidy  2  days  notice.  The 
termination  of  the  agreement  should  not 
he  confused  with  VA’s  ability  to 
])hysically  remove  the  veteran  from  a 
dangerous  situation,  which  can  hi!  done 
as  soon  as  necessarv  in  order  to  protect 
the  health  of  the  veteran.  Proposed 
paragraph  (e)(2)  thus  would  assert  VA’s 
right  to  remove  a  veteran  from  a 
dangerous  situation  jjrior  to  terminating 
the  ai)i)lical)le  jirovider  agreement. 

Proj)osed  paragraph  (f)  would 
estahlish  ])rocedures  for  appeal  of  a 
Director’s  decision  not  to  enter  into  a 
VA  providi!!'  agreement  or  to  terminate 
an  agreement.  A  provider  mav  ajjpeal  a 
decision  is.sued  hy  the  Director  hv  filing 
a  written  request  for  review  with  the 
Chief  Consultant.  Office  of  Ceriatrics 
and  Extended  Care.  An  appeal  must  he 
filed  in  writing  within  90  days  after  the 
date  of  the  Director’s  decision.  'I’he 
Chief  Consultant  would  provide  written 
notice  of  the  determination,  which 
would  con.stitute  the  final  agenev 
decision  ri!garding  eligihility  for  or 
termination  of  a  VA  ])rovider  agreement. 
The  notice  would  explain  why  the 
decision  is  apjjropriate. 

Pro]K)sed  jiaragraph  (g)  would  state 
that  |)roviders  need  not  com])lv  with  the 
Service  (k)ntract  Act  of  1905  (set  forth 
at  41  IJ.S.Ck  351,  et  seip).  'I’his  is  the  law 
referred  to  in  the  legislative  history  that 
r(!quires  contractors  to  report  to  the 


D(!partment  of  Labor.  While  this  Act 
applies  to  contracts  enteriul  into  hy  the 
l)nit(!d  States  for  .s(!rvices  through  the 
use  of  service  (!mployees,  it  does  not 
apply  to  Medicari!  providers  because 
they  do  not  (!nt(!r  into  contracts  with  the 
United  Statics — Medicare  j)rovid(!r 
agr(!ements  with  CM.S  are  used  instead 
of  contracts.  However.  j)ropos(!d 
paragraph  (g)  would  riuiuire  that 
providers  conqily  with  all  other 
applicable  Federal  laws  concerning 
employment  and  hiring  practices 
including  the  Fair  Labor  Stamlards  Act. 
National  l.abor  Relations  Act,  the  (avil 
Rights  Acts,  the  Age  Discrimination  in 
Fm])lovment  Act  of  1997,  the  Vocational 
Rehabilitation  Act  of  1973,  Worker 
Adjustment  and  Retraining  Notification 
Act.  Sarbanes-Oxley  Act  of  2002, 
()ccu])ational  Health  and  Safety  Act  of 
1970,  Immigration  Reform  and  Control 
Act  of  1980,  Consolidatiul  Onmihus 
Reconciliation  Act,  the  Family  and 
Medical  Leave  Act,  the  Americans  with 
Di.sahilities  Act,  the  Uniformed  Services 
Fm])loyment  and  Reenqiloyment  Rights 
Act,  the  Immigration  and  Nationality 
Act.  till!  Consum(!r  Credit  Protection 
Act.  the  Fm])loye(!  Polvgraph  Protection 
Act,  and  the  Employee  R(!tir(!ment 
Income  Security  Act.  This  is  consistent 
with  the  legislative  historv  set  forth 
above. 

We  would  rescind  all  conflicting 
internal  VA  guidance  that  could  he 
inter])reted  as  providing  an  alternati! 
benefit  pertaining  to  extended  care 
services.  Sjiecifically,  we  would  r(!scind 
Veterans  Health  Administration  (VHA) 
Handhooks  1143.2,  ‘‘VHA  Community 
Nursing  Home  Oversight  Procedures”: 
1140.0,  “Purchased  Home  Health  (kire 
Services  Procedures”;  and  1140.5, 
“Community  Hospice  Care:  Referral  and 
Purcha.se  Procedures”;  and  VHA 
Manual  M-5  Part  111,  Cha])ter  0, 
pertaining  to  Community  Residential 
Care.  This  policy  guidance  would  he 
rei.ssued  in  connection  with  the  final 
rule. 

Executive  Orilers  12800  and  13503 

Executive  Orders  12800  and  13503 
direct  agencies  to  a.sse.ss  the  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
neces.sary,  to  s(!lect  regulatory 
a])proaches  that  maximizi!  net  benefits 
(including  ])otential  economic, 
environmental,  public  health  and  safety 
effects,  and  other  advantages; 
distributive  imi)acts:  and  luiuity). 
Executive  Order  13503  (Improving 
Regulation  and  Regulatory  Review) 
emphasizes  the  im])ortance  of 
ipumtifying  both  costs  and  benefits, 
reducing  costs,  harmonizing  rules,  and 
j)romoting  flexibility.  Executive  Order 


12800  (Regulatory  Planning  and 
Review)  d(!fines  a  “significant 
regulatory  action.”  which  riKjuires 
review  by  the  Office  of  Management  and 
Hudg(!t  (()MH),  as  “any  regulatory  action 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
ec;onomv.  a  .sector  of  the  economy, 
productivity.  comj)etition.  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  Create  a  .serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  jilanned  bv 
another  agency:  (3)  Materiallv  alter  the 
budgetary  inqjact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  (4)  Rai.se  novel  legal  or  })olicy 
issues  arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  jjrinciples 
set  forth  in  this  Executive  Order.” 

’fhe  economic,  interagenev. 
hudgetary,  legal,  and  policy 
imjjlications  of  this  ri!gulatorv  action 
have  beim  examined  and  it  has  h(!en 
determined  to  he  a  significant  ri!gulatory 
action  und(!r  the  Executive  ()rdi!r. 

(Comment  Period 

Although  under  the  rulemaking 
guidelines  in  Executive  Order  12800. 

VA  ordinarily  |)rovides  a  OO-dav 
comment  period,  the  Secretarv  has 
detia  inined  that  there  is  good  cause  to 
limit  the  public  comment  period  on  this 
])ro])osed  rule  to  30  days.  VA  doi!.s  not 
ex])(!ct  to  receive  a  large  numher  of 
comments  on  this  jiroposed  ruli!, 
particularly  comments  that  are  negative 
or  that  oppo.se  this  rule,  h(!cause  it 
would  increase  the  oi)portunity  for 
veterans  to  obtain  non-VA  extended 
care  .services  from  local  providers  that 
furnish  vital  and  often  life-sustaining 
medical  services.  Accordingly.  VA  has 
provided  that  comments  must  he 
received  within  30  days  of  publication 
in  the  Federal  Register. 

Paperwork  Reduction  Ai;t 

rhe  j)roposed  rule  does  not  contain 
any  colhuitions  of  information  under  the 
Pajierwork  Reduction  Act  of  1995  (44 
IJ.S.C.  3501-3521). 

Regulatory  Flexibility  Act 

The  Secretarv  hereby  c(!rtifie.s  that  thi! 
])rovi.sion.s  of  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  numh(!r  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.H.  001-012.  The 
|)ro])o.sed  rule  would  not  have  a 
significant  economic  impact  on  any 
small  entities  hecau.se  such  entities 
would  obtain  only  an  insignificant 
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portion  of  their  business  from  YA. 
Th(!refore,  pursuant  to  .'i  (>().'j(l)), 

this  rulemaking  is  exempt  from  tlu; 
initial  and  final  regulatory  flexil)ility 
analysis  re(inirements  of  sections  003 
ami  (i04. 

Unfunded  Mandates 

Tlie  linfmuled  Mandates  Reform  Act 
nupiires,  at  2  l).S.(^  1532.  that  agencies 
prepare;  an  asse.ssment  of  anticijiated 
costs  and  l)(;nefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  Slot)  million  or  more  (adjust(;d 
annually  for  inflation)  in  any  one  year. 
This  |)roposeei  rub;  would  have  no  such 
effect  on  State,  local,  and  tribal 
governments,  or  on  the  private  sector. 

C^alalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  numh(;rs  and  titles 
affected  by  this  rulemaking  an;  04. 007. 
Blind  Rehabilitation  (baiters:  04.000, 
Vet(;rans  Medical  Care  Bem;fits:  (>4.01 0. 
Veterans  Nursing  Hoim;  Care;  04.011, 
V(;t(;rans  D(;ntal  (bire:  (>4. 01 3.  Veterans 
Prosthetic  A])])liance.s:  (>4. 01 8.  .Sharing 
.S|)(;cialized  Medical  Resourc(;s;  04.010. 
V(;t(;rans  R(;hahilitation  Alcohol  and 
Drug  D(;p(;n(lenc(;:  and  (>4. 022.  Yet(;rans 
llonu;  Based  Primary  (bire. 

Signing  Authority 

The  Secn;tary  of  V(;t(;rans  Affairs,  or 
design(;e,  approved  this  document  and 
authorized  the  undersigned  to  sign  and 
submit  the  docunu;nt  to  the  Office  of  the 
Federal  Regist(;r  for  publication 
electronicallv  as  an  official  document  of 
the  Department  of  Veterans  Affairs.  )ohn 
R.  Cingrich,  Chief  of  Staff.  Department 
of  Veterans  Affairs,  approved  this 
document  on  February  5.  2013,  for 
publication. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  jiractice  and 
procedure.  Alcohol  abu.se.  Alcoholism, 
Claims,  Day  care.  Dental  h(;alth.  Drug 
abu.se.  Foreign  n;lation.s.  (iovernment 
contracts,  (bant  jirograms-health,  Crant 
programs-veterans.  Health  care.  Ihtalth 
facilities.  Health  jirofessions.  Health 
records.  Homele.ss,  Medical  and  dental 
schools.  M(;dical  devices.  Medical 
re.sean:h.  Mental  health  programs. 
Nursing  homes,  Philipjtines,  Reporting 
and  n;cord-kee])ing  retpiirements, 
,Scholar.shi])s  and  fellowships.  Travel 
and  transjjortation  exjjenses.  Veterans. 


tinted:  l''el)riiarv  (i.  2013. 

Kolieii  ('..  Mi:l'’i;triilg«;. 

Dircclor  nj  Ucgulntion  Policy  (iiul 
M(in(it>cmcnl.  Office  of  the  Oenem!  Ooiinscl. 
Dcfiorlnicnl  of  X'cleraos  Affairs. 

f’or  tht;  rea.sons  .s(;t  forth  in  the; 
preamhh;.  VA  propo.s(;s  to  am(;nd  38 
CFR  Part  17  as  follows: 

PART  17— MEDICAL 

■  1 .  The  authority  citation  foriiiirt  17 
continu(;s  to  r(;ad  as  follows: 

Authority:  38  l)..S.(7  .501.  and  as  n{)l(;d  in 
sp(;(:ii'i(:  sections. 

■  2.  Add  an  undesignated  cent(;r 
heading  and  17.75  immediately  after 
S  1 7.74  to  read  as  follows: 

Agreements  for  Extended  (^are  Services 

§  17.75  Agreements  for  extended  care 
services. 

(a)  Definitions.  For  purpo.ses  of  this 
s(;ction: 

Extended  care  seivices  means 
g(;riatric  (;valuation;  nursing  hoim;  care; 
domiciliary  services:  adult  d<ty  health 
can;:  noninstitutional  ])alliative  ciire. 
noninstitutional  hospice  care,  and  home 
health  can;  wh(;n  th(;y  an; 
noninstitutional  alt(;rnatives  to  nursing 
home  can;:  and  resjiiti;  care. 

Provider  uwans  any  non-VA  entity 
that  ))rovid(;s  (;xt(;nd(;d  can;  servic(;s  and 
is  |)iirtici|)ating  in  Medican;  or  ti  State 
plan  und(;r  title  XIX  of  the  Social 
S(;curity  Act  imrsuant  to  a  valid 
provid(;r  agre(;m(;nt. 

(b)  Eligihle  providers  from  whom  VA 
may  oldrnn  extended  care  services. 
Subject  to  jiaragraph  (d)  of  this  section. 
VA  may  obtain  extended  care  services 
from  jiroviders  under  this  section  only 
if: 

(1)  'fhe  provider  has  enten;d  into  a 
Medicare  provider  agreement  under  42 
U..S.C.  13‘)5cc(a)  with  the  (".enters  for 
Medicare  &  Medicaid  .Services  ("CM.S 
agreement”);  or 

(2)  If  the;  provider  has  not  entered  into 
a  Medican;  provider  agreement,  but  the 
jirovider  is  participating  in  an 
agreement  under  a  .State  plan  under  title 
XIX  of  the  .Social  .Securitv  Act  (42  U..S.(;. 
1398  et  .sec].). 

(c)  Terms  of  agreements.  (1)  The 
Din;ctor  of  tin;  VA  medical  center  of 
jurisdiction,  or  designee;,  will  send  to  a 
ju'ovider  written  notification  that 
identifi(;s  the  M(;dicare  provider 
agreement  or  agreement  under  a  .State 
M(;dicaid  plan  that  VA  ])ro])oses  to  use 
as  the  basis  for  its  agr(;em(;nt  to  obtain 
extended  care  services,  identifies  the 
changes  and  any  additional  terms  that 
would  ajiply  to  the  jirovider  agr(;ement, 
and  recjuests  written  acceptance  from 
the  |)rovider  of  that  agreement.  VA  will 


not  obtain  i;xtended  care  services  from 
tlu;  provider  through  a  providi;r 
agreem(;nt  until  such  accejitance  is 
r(;ceived. 

(2)  Provid(;r  agreements  with  VA 
under  this  .sei:tion  must  refl(;ct  the 
following: 

(i)  For  a  ])rovider  with  a  valid 
M(;dicar(;  ])rovider  agr(;ement.  the  terms 
of  the  ])rovid(;r's  agreement  with  VA. 
including  the  jiayment  rates,  will  be  the 
same  as  the  terms  of  the  provider's 
agr(;ement  with  UM.S  pursuant  to  the 
Medican;  Enrollment  Application  for 
Institutional  Providers  (OMB  No.  0938- 
0885). 

(ii)  For  })roviders  with  no  Medicare 
])rovid(;r  agreement  but  one  or  more 
agr(;ements  under  a  .State  jilan.  the  terms 
of  the  ])rovider’s  agreement  with  VA, 
including  the  ])ayment  rates,  will  lu;  the 
.same  as  the  terms  of  the  provider’s 
agreement  with  the  .State  that  ])avs  the 
highest  rates. 

(iii)  For  providers  with  both  a 
Medicare  ])rovider  agreement  and  an 
agreement  under  a  .State  Medicaid  ])lan, 
the  terms  of  the  provider’s  agreement 
with  VA,  including  tin;  jiayment  rates, 
will  be  the  .same  as  the  UM.S  or  .State; 
agreement  that  provides  for  the  high(;r 
rat(;.s. 

(iv)  Tlu;  ])rovider  shall  not  charge  any 
individual.  insur(;r.  or  entity  (other  than 
VA)  for  the  it(;ms  or  services  obtained 
by  VA  und(;r  this  section. 

(3)  Tlu;  terms  of  the  provider’s 
agre(;ment  with  YA  will  be  diff(;r(;nt 
from  the  jirovider’s  .S(;])arate  agreement 
with  (]M.S  or  a  State  only  to  the  (;xtent 
that  the  non-VA  agniement  prescribes 
terms  or  procedures  inconsistent  with 
this  s(;ction  and  that  it  is  neces.sary  to 
identify  VA  as  the  (Government  agency 
entering  into  tlu;  agreement  with  the 
provider  and  jiaying  for  the  jirovider’s 
serx'ices  for  veterans. 

(d)  Decisions  regarding  agreements. 

(1)  The  Director  of  the  VA  medical 
center  of  jurisdiction,  or  designee,  will 
decide,  based  upon  medical  judgment 
r(;garding  the  health  care  needs  of 
vet(;ran.s  in  the  community  and  the 
availability  and  feasibility  of  VA  or  local 
r(;sources  to  efficiently  provide  for  those 
needs,  whether  it  is  neces.sary  to  enter 
into  jirovider  agre(;ments  for  extended 
care  services. 

(2)  If  there  is  more  than  one  provider 
in  a  given  r(;gion.  the  veteran  will  select 
his  or  her  preferred  provider,  subject  to: 

(i)  The  provider’s  d(;termination  to 
ac;c;ept  the  veteran: 

(ii)  The  availability  and  feasibility  of 
resources  at  the  VA  medical  center  of 
jurisdiction:  and 

(iii)  The  determination  of  the  Director 
of  the  VA  medical  center  of  jurisdiction, 
or  designee,  that  the  services  offered  by 
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the  provider  woidd  he  elinically 
a|)propriate  for  the  care  of  the  v(!teran. 

(3)  Factual  deterniination  of  whether 
a  j)rovi(ler  has  a  M(!(iic:are  provi(l(;r 
agreeiiKMit  or  an  agreement  iind(!r  a  State 
Medicaid  ])lan  will  l)e  based  on 
v(!rification  of  an  existing  agreement. 
Medicare  provider  agnumients  will  he 
verified  using  (iMS  \V(;h  sites,  which  list 
])rovider.s  with  agnuanents.  .State 
agreements  will  he  verified  using 
appropriate  .Stat(!  Weh  sites,  which  list 
])roviders  with  agreements,  or  using 
nicords  maintained  hy  the  approjuiate 
.State  office. 

(e)  Turmination  of  agivinufints.  (1)  A 
|)rovider  that  wishes  to  terminate  its 
agreement  with  VA  must  send  written 
notice  of  its  intent  at  least  l.'j  days 
before  the  effective  date  of  termination 
of  the  agreement.  The  notice  shall 
include  the  intended  date  of 
termination. 

(2)  VA  may  terminate  an  agreement 
with  any  ])rovider  if  the  Director  of  the 
VA  medic:al  center  of  jurisdiction,  or 
designee,  determines  that  the  ])rovider’s 
.service  is  no  longer  recpnred  or  that  the 
])rovider  is  not  complying  with  a 
|)rovision  of  the  provider  agreement, 
and  must  terminate  an  agreement  with 
a  provider  that  no  longer  has  a  Medicare 
provider  agreement  with  (’.M.S  or  no 
longer  ])artici])ates  under  a  .State 
Medicaid  plan.  VA  will  provide!  written 
notice  of  termination  at  least  I.")  days 
before  the  effective  date  of  termination 
of  the  provieler  agreement.  If  the 
Director  of  the  VA  medical  center  of 
jurisdiction,  or  designee,  determines  the 
health  of  the  veteran  to  he  in  immediate 
jeopardy.  VA  will  provide  notice  of 
termination  at  least  2  days  before  the 
effec:tive  date  of  termination  of  the 
jjrovider  agreement.  VA  may  physically 
Hiinove  a  veteran  from  a  dangerous 
situation  at  any  time  in  order  to  jnotect 
the  health  of  the  veteran  j)rior  to 
terminating  the  aj)plicahle  provider 
agreement. 

(f)  Appools.  A])j)eals  of  a 
determination  hy  the  Director  of  the  VA 
medical  center  of  jurisdiction,  or 
designee,  not  to  enter  into  or  to 
terminate  a  VA  provider  agreement 
must  h(!  made  in  writing  to  the  (ihief 
Consultant,  Office  of  Geriatrics  and 
Fxtended  Care,  no  later  than  90  days 
aft(!r  the  date  of  the  decision  h(!ing 
ap])ealed.  The  decision  of  the  Chief 
Consultant  will  constitute  a  final  agency 
decision. 

(g)  Complionco  with  Fodovol  lows. 
Under  agreements  entered  into  under 
this  section,  providers  are  not  recpnred 
to  comj)ly  with  re])orting  and  auditing 
reepdrements  im])osed  undcir  the  .Service 
(Contract  Act  of  lOO.'i.  as  amemded  (41 
U..S.C.  3.')1,  et  s(!(j.);  howewer,  ])roviders 


must  comply  with  all  oth(!r  applicable 
Fedcaal  laws  concerning  employment 
and  hiring  |)ractices  including  the  Fair 
bahor  .Standards  Act.  National  Labor 
Relations  Act,  the  (iivil  Rights  Acts,  the 
Age  Di.scrimination  in  Fmplovment  Act 
of  10()7,  the  Vocational  Rehabilitation 
Act  of  15)73,  Worker  Adjustment  and 
Retraining  Notification  Act,  .Sarhanes- 
(Ixhiy  Act  of  2()()2.  Occupational  Health 
and  .Safety  Act  of  1970,  Immigration 
Rciform  and  Control  Ac:t  of  1989, 
Con.solidated  Omnibus  Reconciliation 
Act.  the  Family  and  Medical  Lc!ave  Act, 
the  Americans  with  Disabilities  Act,  the 
Uniformed  .Services  Employment  and 
Reemployment  Rights  Act,  the 
Immigration  and  Nationality  Act,  the 
Consumer  Credit  Protection  Act.  the 
Employee  Polvgraph  Prot(!ction  Act,  and 
the  Employee  Retirement  Income 
Security  Act. 

(Authorilv:  38  l)..S.C.  501. 1720;  42  U.S.C. 
l.'IOoce) 

|FK  Uoc.  2()i:i-()2()<)3  i'iUnl  2- 12-1  It:  8:45  am| 
BILLING  CODE  8320-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  130207066-3066-01] 

RIN  0648-BC66 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico; 
Amendment  37 

AGENCY:  National  Marine  Fisheries 
.Service  (NMF.S),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Pro])osed  rule;  reipie.st  for 
comments. 

SUMMARY:  NMF.S  pro])oses  to  implement 
management  measures  de.scribed  in 
Amendment  37  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Re.sources  of  the  Culf  of  Mexico  (FMP) 
])re]Kired  lyv  the  Culf  of  Mexico  Fishery 
Management  (Council  ((Council).  If 
implemented,  this  rule  would  revise  the 
commercial  and  recreational  .sector's 
annual  catch  limits  (ACLs)  and  annual 
catc:h  targets  (ACTs)  for  gray  triggerfish: 
revi.se  the  recreational  sector 
accountability  measures  (AMs)  for  gray 
triggerfish;  revise  the  gray  triggerfish 
recreational  hag  limit;  e.stahlish  a 
commercial  trip  limit  for  gray 
triggerfish;  and  establish  a  fixed  closed 
season  for  the  gray  triggerfish 
commercial  and  recreational  .sectors. 


Additionally',  Amendment  37  would 
modify  the  gray  triggerfish  rebuilding 
plan.  The  intent  of  this  rule  is  to  end 
overfishing  of  gray  triggerfish  and  help 
achieve  optimum  yield  (OY)  for  the  gray 
triggerfish  resource  in  accordance  with 
the  reepdrements  of  the  Magnuson- 
.Stev(!ns  Fishery  Conservation  and 
Managenuiiit  Act  (Magnuson-.Stevens 
Act). 

DATES:  Written  comments  must  he 
received  on  or  before  March  1.5,  2013. 
ADDRESSES:  You  may  suhmit  comments 
on  this  document,  identified  hv 
“N(b\A-NMF.S-2()12-0199”,  hy  any  of 
the  following  methods: 

•  Electronic  Siibinission:  .Submit  all 
electronic  |)uhlic  comments  via  the 
Federal  e-Rulemaking  Portal.  Go  to 
wu’w. I  ci’iilot  ions.gov/ 
tt!(k)ckctnctaiI;D=\’()AA  -MMFS-2()  1 2- 
OHW.  click  the  "Comment  Now!”  icon, 
complete  the  recpiired  fields,  and  enter 
or  attach  your  c:omments. 

•  Mail:  .Submit  written  comments  to 
Rich  Malinowski,  .Southeast  Regional 
Office,  NMF.S.  203  13th  Avenue  .South, 
.St.  Petersburg,  FL  33701. 

/n.s/rucbon.s;  (Comments  sent  hy  any 
other  method,  to  anv  other  address  or 
individual,  or  received  after  the  (!nd  of 
the  comment  ])eriod,  may  not  he 
considenid  by  NMF.S.  All  comments 
received  ari!  a  ])art  of  the  j)uhlic  record 
and  will  generally  he  jio.sted  for  public 
viewing  on  www. regulations. gov 
without  change.  All  personal  identifying 
information  ((?.».,  name,  addre.ss.  etc.), 
confidential  husine.ss  information,  or 
otherwise  sensitive  information 
submitted  voluntarily  hy  the  .sender  will 
be  ])uhlicly  accessible.  NMFS  will 
accept  anonymous  comments  (enter  “N/ 
A”  in  the  required  fields  if  you  wish  to 
remain  anonymous).  Attachments  to 
electronic  comments  will  he  accejited  in 
Micro.soft  Word.  Excel,  or  Adobe  PDF 
file  formats  only. 

Electronic  copies  of  Amendment  37, 
which  includes  a  draft  environmental 
assessment  and  a  regulatory  imjiact 
review,  may  he  obtained  from  the 
.Southeast  Regional  Office  Weh  site  at 
http://sero.ninfs.noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Malinow.ski.  .Southeast  Regional  Office, 
telephone  727-824-.53().5.  email 
rich. inalino\vski@noaa. gov. 

SUPPLEMENTARY  INFORMATION:  The  nuif 
fish  fishery  of  the  Culf  is  manageil 
under  the  FMP.  The  FMP  was  prepared 
hy  the  Council  and  is  implemented 
through  regulations  at  .50  C.FR  part  022 
under  the  authority  of  the  Magnu.son- 
.Stevens  Act.  All  gray  triggerfish  weights 
discussed  in  this  pro])osed  rule  are  in 
round  weight. 
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Background 

Tlu;  Magnii.son-St evens  Act  reiiiiiriis 
NMF.S  ami  regional  fishery  inanagenuail 
councils  to  prm  ent  overfi.shing  and 
achieve,  on  a  continuing  basis,  the  ()Y 
from  federally  managed  fish  .stocks. 

Thcise  mandates  are  intended  to  ensuri! 
that  fishery  nisources  are  managed  for 
the  greatest  overall  benefit  to  the  nation, 
particularly  with  respect  to  providing 
food  production  and  recreational 
opportunities,  and  protecting  marine 
eco.systems.  To  further  this  goal,  the 
Magnuson-.Stevens  Act  re»]uires  fisherv 
managers  to  end  overfi.shing  of  stocks 
and  to  minimize  hycatch  and  hvcatch 
mortality  to  the  extent  practicalile. 

Status  ()l  tha  (irav  Tn<>}>arfish  Stock 

The  last  Southeast  Data.  Assessment, 
and  Review  (SKDAR)  henclunark  stock 
assessment  for  gray  triggm’fish  was 
completed  in  2008  (SFDAR  tt).  SFDAR 
0  indicated  that  the  gray  triggerfish 
.stock  was  both  overfished  and  ])os.sil)lv 
undergoing  overfishing.  Sul).sei|uently. 
Amendment  30A  to  the  P’MP  e.stahlisluul 
a  gray  triggiirfish  rebuilding  jilan 
beginning  in  the  2008  fishing  yinir  (73 
FR  38131).  July  3.  2008).  In  2011.  a 
.SIRDAR  5)  update  stock  assessment  for 
gray  triggiirfish  determined  that  the  grav 
trigg(*rfish  .stock  was  still  ovijrfished  and 
was  additionally  undergoing 
overfishing.  Tlu;  2011  .SFDAR  0  Update 
indicated  tlu;  2008  gray  triggerfish 
rebuilding  plan  had  not  made  ad(K|uate 
jirogress  toward  ending  overfishing  and 
nshuilding  the  stock.  NMFS  informed 
theUouncil  of  this  determination  in  a 
letter  dated  March  13.  2012.  NMFS  also 
nupiested  that  theUouncil  work  to  end 
overfishing  of  gray  triggerfish 
imnuuliateiy  and  to  revisi;  the  grav 
triggerfish  .stock  nihuilding  jilan. 

As  a  way  to  mon;  (juicklv  implement 
measures  to  end  ovm  fi.shing  and  rebuild 
tlu!  stock,  the  Council  requested  and 
NMFS  imj)lemented  a  temporarv  rule  to 
uiduce  the  gray  triggerfish  conumircial 
and  recn;ational  ACLs  and  ACTs  (77  FR 
28308,  May  14.  2012).  The  temjiorarv 
rule  akso  established  an  in-season  AM 
for  till!  gray  triggerfish  recreational 
sector  to  he  more  consistent  with  the 
commercial  sector  AMs  and  provide  for 
an  additional  level  of  protection  to 
ensure  that  the  recriiational  ACL  is  not 
exceeded  and  that  the  risk  of  overfi.shing 
is  reduced.  The.se  interim  measures 
were  then  extended  through  Mav  l.'i. 
2013,  to  ensure  that  the  more  permanent 
measures  hiiing  develo|)ed  through 
Amendment  37  could  he  implemiinted 
without  a  lapse  in  these  more  protective 
management  measures  (77  FR  07303, 
November  9,  2012). 


Management  Measures  Contained  in 
This  Propo.sed  Rule 

This  pro])osed  rule  would  revise  the 
gray  triggerfish  commercial  and 
riicreational  sector  ACl.s  and  AC.Ts 
(commercial  ACT  expres.sed  as 
commercial  (piota  in  the  regulatory 
text),  revise  the  gray  triggerfish 
riuaealioual  sector  AMs.  revise  the  grav 
triggerfish  recreational  hag  limit, 
establish  a  commercial  trij)  limit  for 
gray  triggerfish,  and  establish  a  fixed 
closixl  .season  for  the  gray  triggerfish 
commercial  and  recreational  sectors. 

ACLs  and  ACTs 

'I’liis  rule  would  revi.se  the  ACLs  for 
the  gray  triggerfish  commercial  and 
recreational  sectors.  3'his  rule  would 
also  revi.se  the  A(7rs  (commercial  ACT 
exjires.sed  as  a  ipiota  in  the  riigulatory 
text)  for  both  .sectors. 

'rhe  (Council’s  .Scientific  and 
.Statistical  flommittee  (.S.SC)  riiviewed 
the  gray  triggerfish  2011  .SFDAR  t) 
Update.  The  .S.SC  recommended  that  the 
gray  triggerfish  acce])tahle  biological 
catches  (AHC)  for  the  2012  and  2013 
fishing  years  he  s(!t  at  30.'i.300  Ih 
(138.340  kg).  The  current  gray 
triggerfish  stock  AHC  is  .ItjS.boo  Ih 
(20‘).887  kg).  Ha.sed  on  this 
riicommendation.  the  commercial  and 
recrixitional  ACLs  and  AC  Ts  for  the  grav 
triggerfish  need  to  he  updatiid. 

The  Magnuson-.Stevens  Act  reiiuires 
that  the  FMP  contain  a  mechanism  for 
specifying  ACLs  at  a  level  such  that 
overfi.shing  does  not  occur.  An  AC'l’  is 
a  management  target  established  to 
account  for  management  uncertainty  in 
controlling  the  actual  catch  at  or  below 
the  ACL.  An  ACT  is  used  in  the  system 
of  AMs  so  that  the  ACL  is  not  exceediid. 
Therefore,  a  sector  ACT  should  he  set 
below  the  .sector  ACL  to  allow  the  .sector 
to  he  closed  when  the  AC  T  is  jirojected 
to  he  reached. 

In  Amendment  3()A  to  the  FMP.  the 
Council  established  a  21  jiercent 
commercial  and  79  perciiiit  recreational 
allocation  of  the  gray  triggerfish  ABC 
(73  FR  38139,  )uly  3,  2008).  These 
allocations  are  used  to  set  the 
commercial  and  recreational  .sector- 
specific  ACLs.  The  AHC  recommended 
by  the  .S.SC  is  30.'>.300  Ih  (138,482  kg) 
and  the  combined  sector  ACLs  are  eipial 
to  the  AHC.  Based  on  the  allocations 
e.stahlishiid  in  Amendment  30A  to  the 
I'’MP.  this  pro])o.sed  rule  would  set  a 
reduciid  commercial  ACL  of  04.100  Ih 
(29.07.')  kg),  and  a  reduced  recreational 
ACL  of  241,200  Ih  (109,400  kg). 

The  Cieneric  Annual  Catch  Limit 
Amendment  developed  by  the  Council 
and  imi)lement(!d  by  NMF.S  (70  FR 
82044,  Diicemher  29,  201 1 )  e.stahlished 


a  standardized  ])rocedure  to  set  sector- 
specific  ACTs  ha.s(!d  on  the  ACLs.  ACTs 
are  intended  to  account  for  management 
uncertainty  and  provide  a  buffer  that 
better  ensures  a  sector  does  not  exceed 
its  designated  ACL.  'I’he  Council  chose 
to  use  this  procedure,  which  resulted  in 
a  .')  |)ercenl  buffer  between  the 
commercial  ACL  and  AC'f,  and  a  10 
percent  buffer  hiitween  the  recreational 
ACL  and  AC  T.  Therefore,  this  proiiosed 
rule  would  set  the  commercial  AC'l’ 
(commercial  quota)  at  00,900  Ih  (27,024 
kg),  and  the  recreational  ACT  at  217,100 
11)  (?)8,47.')  kg).  The  propo.sed  ACLs  and 
ACTs  in  this  rule  are  the  same  as  those 
currently  in  place  as  implemented 
through  the  temporarv  rule  (77  FR 
28308,  May  14,  2012)'.  The  current 
commercial  gray  triggerfish  ipiota 
functions  as  the  commercial  ACT. 

/\A/.s 

To  reduce  the  risk  of  overfishing. 
Amendment  30A  to  the  FMP  established 
gray  triggerfish  AMs.  AMs  are 
management  controls  that  are 
im])lemented  to  ])revent  ACLs  from 
being  exceeded  (in-season  AMs),  and  to 
correct  or  mitigate  overages  of  the  ACL 
if  they  occur  (])ost-season  AMs).  For  the 
commercial  sector,  there  are  currently 
both  in-season  and  post-.season  AMs. 

The  in-.season  AM  closes  the 
commercial  sector  after  the  commercial 
quota  (commercial  ACT)  is  reached  or 
|)rojected  to  he  reached.  Additionally,  if 
the  commercial  ACL  is  exceeded  de.s])ite 
the  ipiota  closure,  the  ])o,st -season  AM 
would  reduce  the  following  year's 
commercial  quota  (commercial  ACT)  by 
the  amount  of  the  prior-year's 
commercial  ACL  overage. 

For  the  recreational  sector,  there  is 
currently  no  in-season  AM,  but  a  ])ost- 
season  AM  is  in  effect.  For  the 
recreational  sector,  if  the  recreational 
ACL  is  exceeded,  NMF.S  will  reduce  the 
length  of  the  following  year’s  fishing 
sea.son  by  the  amount  necessary  to 
ensure  that  recreational  landings  do  not 
exceed  the  recreational  ACT  during  the 
following  year. 

In  2008.  recreational  landings 
exceeded  both  the  recreational  ACT  and 
ACL.  In  200t).  the  recreational  ACT  was 
exceeded.  However,  in  2010. 
rec.reational  landings  did  not  exceed  the 
ACT  or  ACL.  Reduced  2010  recreational 
landings  may  he  attrihutahle  to  fisherv 
closures  im])lemented  that  year  as  a 
result  of  the  Deejiwater  Horizon  MC.252 
oil  spill.  Based  on  recent  trends  in 
recreational  landings  and  anticijiated 
future  recreational  effort,  the  Council 
and  NMF.S  have  determined  that 
implementing  an  in-season  AM  would 
reduce  the  risk  of  exceeding  the  ACL  in 
the  future.  'Fhis  j)ro])o.sed  rule  would 
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roplatu!  the  current  post-season  AM  with 
an  in-season  AM  for  tlie  recreational 
sector  to  prohil)it  the  recreational 
harvest  of  gray  triggerfish  (a  recreational 
.sector  closure)  ait(!r  the  recreational 
ACrr  is  reached  or  projected  to  he 
rijached.  This  pro])osed  ride  would  also 
add  an  overage  adjustment  that  would 
apply  if  the  recreational  .sector  A(iL  is 
exceeded  and  gray  triggerfish  are 
overfished.  This  post-season  AM  would 
reduce  the  recreational  A(iL  and  A(]T 
for  the  following  year  by  the  amount  of 
the  ACIL  overage  in  the  prior  fishing 
year,  unless  the  best  scientific 
information  available  determines  that  a 
greater,  lesser,  or  no  overage  adjustment 
is  nei:essary. 

(jOinnwrcidl  Trip  Limit 

Currently,  there  is  no  triji  limit  for  the 
commercial  .sector.  This  ride  proposes  to 
establish  a  commercial  triji  limit  for 
gray  triggerfish  of  12  fish.  This 
commercial  triji  limit  would  he 
aiiplicahle  until  the  commercial  ACT 
(commercial  ipiota)  is  reached  or 
projected  to  he  reached  during  a  fishing 
year  and  the  commercial  sector  is 
clo.sed. 

Sddsondl  (ilosinv  of  tha  Ciommcrcial 
and  Hacraatiomd  Sectors 

This  proposed  rule  would  establish  a 
.seasonal  closure  of  the  grav  triggerfish 
commercial  and  recreational  sectors  in 
the  (hilf  from  June  through  Jnlv,  eac:h 
year.  This  fixed  seasonal  closure  would 
assist  rehnilding  of  the  gray  triggerfish 
stock  by  prohibiting  harvest  during  the 
gray  triggerfish  peak  spawning  season. 
Additionally,  June  and  July  are  the 
months  that  have  the  highest  jiercentage 
of  recreational  landings. 

Recreational  Bag  Limit 

Cray  triggerfish  currently  have  a 
recreational  hag  limit  that  is  part  of  the 
2()-fish  aggregate  reef  fish  hag  limit.  y\s 
part  of  this  2()-fi.sh  aggregate,  there  is 
currently  no  sjiecific  limit  for 
recreational  gray  triggerfish  landings  as 
long  as  the  total  is  20  fish  or  less.  'Hiis 
propo.sed  rule  would  establish  a  2-fish 
gray  triggerfish  recreational  hag  limit 
within  the  2()-fi.sh  aggregate  reef  fish  hag 
limit.  'I'liis  recreational  hag  limit  would 
he  a])])licahle  until  the  recreational  AC'l’ 
is  reached  or  jirojected  to  he  reached 
during  a  fishing  year  and  the 
recreational  sector  is  clo.sed. 

Other  Action  (iontained  in  Amendment 
37 

Amendment  37  would  revise  the 
rehnilding  jilan  for  gray  triggerfish.  The 
gray  triggerfish  stock  is  currently  in  the 
.'ith  year  of  a  rehnilding  plan  that  began 
in  2008.  Amendment  37  would  mollify 


the  rehnilding  jilan  in  resjionse  to  the 
results  from  the  2011  SEDAR  update 
a.ssessment  and  .siihseijnent  SSC  review 
and  recommendations  for  the  gray 
triggerfish  AlKi.  The  modified 
rehnilding  jilan  would  he  based  on  a 
constant  fishing  mortality  rate  that  does 
not  exceed  the  fishing  mortalitv  rate  at 
OY. 

Classitlcation 

Pursuant  to  section  304(1))(1)(A)  of  the 
Magnu.son-Stevens  Act,  the  Assistant 
Administrator.  NMFS,  has  determined 
that  this  propo.sed  rule  is  consistent 
with  the  FMP,  Amendment  37,  the 
Magnn.son-Stevens  Act  and  other 
applicable  law,  subject  to  further 
consideration  after  public  comment. 

This  pro|K)sed  ride  has  been 
determined  to  he  not  significant  for 
jnirposes  of  Executive  Order  12888. 

The  C'.hief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
jiroposed  rule,  if  implemented,  would 
not  have  a  significant  economic  impact 
on  a  substantial  nnmber  of  small 
entities.  The  factual  basis  for  this 
determination  is  as  follow's: 

The  pnrpo.se  of  this  projio.sed  ride  is 
to  end  overfishing  of  grav  triggerfish  and 
rehnild  the  gray  triggerfish  stock  hv  the 
end  of  2017  to  achieve  OY.  The 
Magnnson-Stevens  Act  provides  the 
statntorv  basis  for  this  pro])o.sed  ride. 

No  duplicative,  overlajiping,  or 
conflicting  Federal  rides  have  been 
identified.  This  projio.sed  ride  would 
not  introduce  any  changes  to  current 
reporting,  record-keeping,  and  other 
comjiliance  reiinirenients. 

This  ride,  if  implemented,  is  expected 
to  directly  affect  a])jn’oximately  400 
vessels  that  have  a  valid  (non-expired) 
or  renewable  commercial  Ciilf  reef  fish 
jiermit.  A  renewable  permit  is  an 
expired  jiermit  that  may  not  be  actively 
fished,  hilt  is  renewable  for  up  to  1  year 
after  ])ermit  expiration.  Although  over 
000  vessels  have  a  commercial  Ciilf  reef 
fish  permit,  which  is  reijnired  to  possess 
and  .sell  ipiantities  of  gray  triggerfish  in 
excess  of  the  recreational  hag  limit,  only 
an  average  of  382  vessels  jier  year 
harvested  gray  triggerfish  during  the 
period  200.')  through  2000.  More  recent 
commercial  landings  data  is  either  not 
available  (2011  to  current)  or  is  not 
expected  to  be  representative  of  normal 
fishing  performance,  i.e.,  the  2010 
fishing  year  as  a  result  of  the  Deepwater 
Horizon  M('2.')2  oil  spill  and  as.soc.iated 
fisheries  closures.  The  average  annual 
dockside  revenue  for  commercial 
vessels  that  harvested  gray  triggerfish 
during  this  period  was  approximately 
.$87,000  per  vessel  (2010  dollars). 


This  ride,  if  imiilemented,  is  also  he 
expected  to  directly  affect  1,388  ve.ssels 
that  possess  a  valid  or  renewable 
charter/headhoat  jKirmit  for  (inlf  reef 
fish  (for-hire).  'I’he  for-hire  fleet  is 
comprised  of  charterhoats,  which  charge 
a  fee  on  a  vessel  basis,  and  headhoats, 
which  charge  a  fee  on  an  individual 
angler  (head)  basis.  Although  the  for- 
hire  permit  does  not  di.stingnish 
between  charterhoats  and  headhoats,  an 
estimated  89  headhoats  operate  in  the 
(bill.  The  average  charterlioat  is 
estimated  to  earn  approximatelv 
$77,000  (2010  dollars)  in  annual 
revenue,  and  the  average  headhoat  is 
estimated  to  earn  a])proximatelv 
.$234,000  (2010  dollars). 

NMF.S  has  not  identified  any  other 
small  entities  that  would  he  expected  to 
he  directly  affected  by  this  propo.sed 
rule. 

The  .Small  Business  Admini.stration 
has  established  size  criteria  for  all  major 
industry  sectors  in  the  U..S.  including 
fish  harvesters.  A  hnsine.ss  involved  in 
fish  harvesting  is  cla.ssified  as  a  small 
business  if  it  is  indejiendently  owned 
and  operated,  is  not  dominant  in  its 
field  of  ojieration  (including  its 
affiliates),  and  has  combined  annual 
receipts  not  in  excess  of  .$4.0  million 
(NAIC.S  code  114111,  finfish  fishing)  for 
all  its  affiliated  operations  worldwide. 
The  revenue  threshold  for  a  business 
involved  in  the  for-hire  fishing  indnstrv 
is  $7.0  million  (NAIC.S  code  713‘)90. 
recreational  industries).  All  commercial 
and  for-hire  vessels  ex])ected  to  he 
directly  affected  hv  this  ])ro])o,sed  rule 
are  believed  to  he  small  linsiness 
entities. 

Amendment  37,  on  which  this 
jiroposed  rule  is  based,  addresses  five 
liasic  actions:  (1)  Revision  of  the  gray 
triggerfish  rehnilding  plan;  (2) 
specification  of  the  commercial  and 
recreational  gray  triggerfish  ACEs  and 
ACTs;  (3)  estahli.shment  of  a  gray 
triggerfish  commercial  .sector  clo.sed 
.sea.son  and  trip  limit;  (4)  e.stahlishment 
of  a  gray  triggerfi.sh  recreational  clo.sed 
.season  and  bag  limit:  and  (.5)  revision  of 
the  AMs  for  the  gray  triggerfi.sh 
recreational  sector. 

Rebuilding  jilans  are  not  containeil  in 
the  regulatory  text  a.ssociated  with  this 
proposed  rule  and  are  therefore  outside 
the  .scope  of  the  Regulatory  Flexibility 
Act  (RFA).  Further,  revision  of  the 
rehnilding  plan  would  he  an 
administrative  action  and,  as  a  result, 
would  not  he  expected  to  have  any 
direct  economic  effects  on  any  small 
entities.  Direct  effects  of  a  rehnilding 
plan  would  only  he  expected  to  accrue 
to  any  resultant  harvest  re.strictions 
implemented  through  a  future 
rulemaking  to  achieve  the  goals  of  the 
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rebuilding  ])lan.  TIk;  |)ro])().se(l  harvest 
restrictions  encompass  modification  of 
the  scictor  AdTs,  fishing  seasons, 
coimmn'cial  tri|)  limits,  and  recreational 
hag  limits.  The  exjjected  economic 
effects  ofthe.se  ])ropo.sed  modifications 
are  discussed  below. 

AMs  are  intemhul  to  (msun;  harviist 
overages  do  not  occur  and  to  correct  or 
mitigate  for  overages  if  tluiv  do  occur. 
In-season  AMs  arc;  specifically  intendcul 
to  prevent  or  minimize  harvest  overages. 
The  establishment  of  AMs.  or  their 
modification,  would  he  an 
administrative  action  that  woidd  only 
h(!  expected  to  have  indirect  effects  on 
small  entities.  These  effects  wt)uld 
occur  if  the  AMs  are  triggered,  because 
the  proposed  action  would  only  modify 
and  not  implement  the  current  AMs.  no 
direct  effects  would  he  exj)ected  to 
accrue  to  any  small  entities.  As  a  rcisult. 
this  com])onent  of  the  j)roposed  rule  is 
al.so  outside  the  scojie  of  the  RFA. 

However,  hecau.se  the  jjotential 
implementation  of  the  ])roposed  in- 
.s(!ason  AM  would  he  exjjected  to  restrict 
fishing  operations  and  potcmtiallv  resnlt 
in  dinict  short-term  reductions  in 
revenue  and  i)rofit.  further  discussion  of 
the  potential  significance  ofthe.se  effecits 
is  provided.  The  ])ro])os(!d  in-season 
gray  triggia  fish  nuaeational  sector  AM 
would  result  in  closure  of  tin;  gray 
triggerfish  recreational  .siuison  if  tin; 
Hicreational  sector  AC.T  is  reached  or  is 
])rojected  to  he  reaclnid.  As  a  result, 
harvest  and  ])os.session  would  he 
prohibited.  Fenv.  if  any.  fishing  trips 
would  he  ex])ected  to  he  canccdhul  in 
resj)onse  to  a  prohibition  on  the  harvest 
and  possession  of  gray  triggerfish 
hi!caus(!  anglers  randy  target  gray 
triggerfish:  It  was  identified  as  a  primary 
target  species  for  less  than  l/lOth  of  1 
jMircent  of  all  fishing  trips  (2()05-2()()9). 
Rather,  gray  triggerfish  are  often 
harvested  incidental  to  fishing  for  other 
reef  fish  sjiecies.  Because  other,  more 
desirable  reef  species  would  still  h(! 
available  for  recnuitional  harve.st,  any 
prohibition  on  the  harve.st  or  po.ssession 
of  gray  triggerfish  would  not  Ik; 
expected  to  have  a  significant  imi)act  on 
a  substantial  number  of  small  (mtities. 

B(;cau.se  gray  triggerfish  is  not  a 
significantly  targeted  sjiecies,  tin; 
proposed  overage  adju.stment  if  the 
recreational  AHh  is  exceeded  would 
also  he  expected  to  result  in  minimal,  if 
any.  reduction  in  revemu!  to  small 
entities.  Because  of  the  combination  of 
in-season  closure  authority,  low  total 
harvest  and  target  effort,  and  the 
expected  nicovery  of  gray  triggerfish, 
oviirage  adjustments  would  hi;  expectcul 
to  he  infrecpient  and.  if  neces.sarv. 
n!(]uire  oidy  minimal  nulnctions  in  the 
recreational  AHT.  Therefore,  few,  if  anv. 


recreational  trips  would  he  (ixpected  to 
h(!  lost  and  the  revcmue  to  small  entities 
would  not  he  expected  to  he 
significantly  affected. 

Although  AmendnuMit  37  contaim;d 
three  propo.sed  actions  associated  with 
the  commercial  harve.st  of  gray 
triggerfish — s])ecification  of  th(!  Af/l’. 
estahlishimmt  of  the  closed  sinison.  ami 
(istahlishment  of  a  commercial  tri]) 
limit — tlu!  ex|)ected  economic  (dlects  of 
this  rule  would  he  determined  ])rimarily 
by  the  sp(;cification  of  tin;  ACIT. 
Individually,  assuming  no  change  in 
fishing  hiihavior.  the  propo.sed 
commercial  sector  closed  season  and 
trip  limit  would  he  expectetl  to  result  in 
a  reduction  in  total  annual  revenue  for 
all  x’essels  that  harve.st  gray  triggerfish  of 
approximately  .S2(i.()()()  and  .S72, ()()(), 
respectively.  All  reductions  are 
exjjies.sed  in  2010  dollars,  (iomhined. 
these  two  measures  would  he  (ixjiected 
to  result  in  a  reduction  in  total  annual 
revenue  of  a])proximately  .S88.000.  This 
residt  is  less  than  the  total  of  the  two 
individual  |)ro])o.s(!d  actions, 
a])proximately  .SOH.OOO,  h(!cause  the 
l)roposed  closed  season  would  negate 
th(!  (!xp(!cted  eif(!c;ts  of  the  tri])  limit 
during  that  period.  However,  the 
combined  effects  of  these  two  ])roi)osed 
actions  would  not  he  ex])ected  to  l)e 
sufficient  to  constrain  commercial  grav 
triggerfish  harve.st  to  the  AHT  and  avoid 
an  in-.season  closure,  'fhe  propo.sed 
ACT.  BO.tKK)  11)  (27,824  kg),  would  he 
ex])ected  to  recjuire  a  reduction  in 
expected  annual  commercial  harvest  of 
a])j)roximately  118,()()()  Ih  (.')3,.')24  kg). 
The  combined  effects  of  the  j)roposed 
conmiercial  sector  seasonal  closure  and 
trip  limit  would  he  a  reduction  in 
annual  commercial  harve.st  of 
ap))roximately  h2.()()()  Ih  (41.730  kg). 
Becau.se  commercial  harve.st  would  he 
jnohihited  when  the  commercial  ACT  is 
reached,  the  full  necessary  commercial 
sector  harve.st  rediu:tion  would  he 
ex])ected  to  occur  as  a  result  of  the  three 
measures  combined  (seasonal  closure, 
tri])  limit,  and  closure  when  the  ACT  is 
reached).  Thus,  although  the  total  effec:t 
of  the  ])ro])osed  .sea.sonal  closure  and 
tri])  limit  would  he  an  ex])ected 
reduction  in  annual  revenue  of 
ap])roximately  S88.()00,  the  net  effect  of 
the  ])ro])osed  commercial  ACT,  seasonal 
closure,  and  tri])  limit  would  he  a 
reduction  in  annual  revenue  of 
a])])roximateIy  $112.()()().  Distributed 
across  all  commercial  .sector  entities 
ex])ec:ted  to  he  directly  affected  by  these 
])ro])o.sed  measures  (3H2  vessels),  the 
average  ex])ected  effect  would  he  a 
reduction  in  annual  revenue  of 
a])])roximately  S3()()  ])er  entity,  or  less 
than  one  ])ercent  of  the  average  annual 


revenue  ])er  vessel  of  S87. ()()().  Although 
.some  vessels  may  he  ex])ected  to 
ex])erience  a  reduction  in  revenue  by 
more  than  the  average,  overall,  any 
reduction  would  not  he  ex])ected  to  he 
signilu:ant  because  of  the  small  amount 
of  gray  triggerfi.sh  traditionally 
harvested  by  commercial  reef  fish 
fishermen. 

Im])acts  on  the  recreational  sector  are 
ex])ected  to  he  similar  to  those  affecting 
the  commeri:ial  sector,  'fhe  ])ro])osed 
gray  triggerfish  recreational  AC'f, 
seasonal  closure,  and  recreational  hag 
limit  would  he  ex])ected  to  individually 
result  in  an  annual  reduction  in 
])roducer  sur])lus.  used  as  a  ])roxy  for 
])rofit,  of  a])])roximatelv  $29.'). 000, 
.S232.000.  and  $137,000.  re,s])ectively. 

All  reductions  are  ex])re.ssed  in  2010 
dollars  and  e(]ual  the  combined  effects 
of  the  ])ro])o.sed  actions  across  all 
affected  entities.  Combined,  the 
])ro])osed  seasonal  closure  and  hag  limit 
would  he  ex])ected  to  result  in  an 
annual  reduction  in  ])roducer  sur])lus  of 
a])])roximately  $310,000,  which  would 
he  le.ss  than  the  effects  of  the  two 
individual  ])ro])osed  actions  combined 
hecau.se  of  the  interactive  effects  of  the 
two  ])ro])o.sed  measures.  The  combined 
effects  of  these  two  ])ro])osed  measures 
exceeds  the  ex])ected  effects  of  the 
])ro])o.sed  recreational  AC'f  because  the 
estimated  reduction  in  harve.st  under 
the  ])ro])osed  sea.sonal  closure  and  hag 
limit  exceeds  the  reduction  necessarv  to 
limit  harvest  to  the  ])ro])osed  gray 
triggerfi.sh  recreational  ACT  and  avoid 
an  in-season  closure,  'riiiis,  for  the 
])ro])osed  actions  affecting  the 
recreational  sector,  the  net  ex])ected 
economic  effect  would  he  determined 
hv  the  combined  effects  of  the  ])ro])o.sed 
sea.sonal  closure  and  hag  limit  rather 
than  the  ])ro])o.sed  ACT. 

Unlike  the  ca.se  for  the  commercial 
.sector,  the  number  of  vessels  within  the 
for-hire  fleet  that  take  tri]).s  targeting 
gray  triggerfish  cannot  he  determined 
with  available  data.  If  the  ])rojected 
reduction  in  ])roducer  surplus  is 
distributed  across  all  Culf  reef  fish  for- 
hire  vessels  (1,3()()  ve.ssels),  the  average 
annual  reduction  in  ])roducer  .sur])lus 
would  he  a])])roximatelv  .$230  (2010 
dollars)  ])er  vessel,  or  a])])roximatelv  1 
])ercent  in  average  annual  ])rofit  ])er 
ves.sel  (a])])roximately  .$22,800  (2010 
dollars)).  Because  all  vessels  would  not 
he  ex])ected  to  target  gray  triggerfi.sh, 
however,  the  average  reduction  in 
])roducer  sur])lus  ])er  affected  vessel 
would  he  ex])ected  to  increase. 
However,  the  estimates  of  ex])ected 
reduction  in  ])roducer  sur])lus 
associated  with  the  ])ro])o.sed  actions 
affecting  the  recreational  sector  were 
generated  using  a  worst-case 


10126 


Federal  Register/ Vol.  78,  No.  30/ Wednesday,  February  13,  2013  / Proposed  Rules 


assumption.  S{)e(;ific;ally,  the  projected 
reductions  in  j)rodncer  surplus  wen; 
based  on  the  assumption  that 
retaeational  angler  effort,  and  associated 
for-hiri;  nivenue,  would  h(;  nnluced 
])roi)ortionate  to  tlu;  change  in  allowable 
harvest.  As  previously  discaissed.  gray 
triggerfish  is  laiganhul  as  a  hycatch  or 
general  harvest  s])ecies,  harvested  in 
connection  with  general  reef  fish  fishing 
(no  target  species)  or  as  a  result  of 
fishing  for  other  reef  fish  s])ecies.  As  a 
result,  instead  of  cancelling  fishing 
tri])s,  few  if  any  for-hin!  vessels  would 
1)(!  exjjected  to  experience  a  reduction  in 
(aistomer  traffic,  and  associated 
revenue,  as  a  rcxsult  of  either  the; 
j)roposed  seasonal  closure  or  rcHluced 
recaxiational  hag  lindl.  lihstead, 
substitution  of  another  targei  spcunc^s 
during  the  propo.sed  closed  season  and 
continued  fishing  at  the  propexsed  lower 
hag  would  he  cixpected.  As  a  result,  the 
])ro])o.se(l  actions  affecting  the 
recreational  sector  would  not  he 
(!xpec:le(l  to  significantly  reduce  ])rofits 
for  a  significant  numher  of  small  for-hire 
cmtiticKs. 

In  summary,  the  proposed  rule,  if 
implementcul,  would  not  he;  (!X])ec:ted  to 
have  a  significant  impact  on  a 
substantial  numher  of  small  entities 
and,  as  a  result,  an  initial  rc:gulatorv 
llexihility  analysis  is  not  reepdred  and 
none  has  heum  ])repared. 

hist  of  Subjects  in  .'>()  (iFR  Part  (i22 

f'ishericis.  Fishing,  Puerto  Rico, 
Re])orting  and  rec:or(lk(!e])ing 
rcMiuirements,  Virgin  Islands. 

Dalcul:  Pehruarv  8,  2018. 

Samuel  1).  Rauch  III, 

Deputy  Assistant  Adininistratar for 
Itoeulatory  Proi’ranis.  perfonuiny,  the 
functions  and  duties  of  the  Assistant 
Administrator  for  Fisheries.  X’ationcd  Marine 
Fisheri es  Servi  ce . 

For  the  rciasons  set  out  in  the 
prixmihle,  .'50  CFR  part  822  is  proj)ose(l 
to  he  amended  as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

■  1 . 3’he  authority  citation  for  j)art  822 
continues  to  rcxid  as  follows: 

Authority:  Hi  ll..S.(;.  1801  et  se<i. 

■  2.  In  4^822.34,  paragraph  (w)  is  added 
to  rcxul  as  follows: 

§622.34  Gulf  EEZ  seasonal  and/or  area 
closures. 

***** 


(w)  Sodsonal  closure  of  the 
conunerciol  and  recreationrd  .sectors  for 
gray  triggerfish.  Tlu!  commercial  and 
recreational  sccctors  for  gray  triggerfish 
in  or  from  the  Gulf  FEZ  are  closed  from 
june  1  through  )uly  31,  each  year. 
During  the  closure!,  all  harvcisl  or 
|)osse.ssion  in  or  from  the  Gulf  FEZ  of 
gray  triggerfish  is  prohihitcid  and  the 
sale  and  purchase  of  gray  triggerfish 
taken  from  the  Gulf  FEZ  is  prohihitcid. 

■  3.  In  §822.38,  j)aragraph  (h)(l)(v)  is 
revi.sed  to  read  as  follows: 

§622.39  Bag  and  possession  limits. 

***** 

(h)  *  *  * 

(1)  *  *  * 

(v)  Gulf  reef  fish,  combined, 
excluding  those  sj)(!cified  in  paragraphs 
(h)(l)(i)  through  (h)(l)(iv)and 
paragraphs  (l))(l)(vi)  through  (h)(l)(vii) 
of  this  section — 20.  In  addition,  within 
the  20-fi,sh  aggregate  rc!ef  fish  hag  limit, 
no  more  than  two  fish  may  he  gray 
triggerfish. 

***** 

■  4.  In  §  822.42,  paragra])h  (a)(l  )(yi)  is 
rcwi.sed  to  read  as  follows: 

§622.42  Quotas. 

***** 


(yi)  Gray  triggerfish — 8(),0(){)  Ih 
(27,824  kg),  round  weight. 
***** 

■  .1.  In  §822.44,  ])aragraph  (g)  is  added 
to  read  as  follows: 

§622.44  Commercial  trip  limits. 

***** 

(g)  Cal f  gray  triggerfish.  Until  the 
c:ommercial  AG'F  (commercial  (piota) 
s])ecified  in  §822.42(a)(l)(yi)  is 
reached — 12  fish.  See  §822.43(a)(l)(i) 
for  the  limitations  regarding  gray 
triggerfish  after  the  c:ommercial  AGT 
(commercial  quota)  is  niached. 
***** 

■  8.  In  §822.49,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  622.49  Annual  catch  limits  (ACLs), 
annual  catch  targets  (ACTs),  and 
accountability  measures  (AMs). 

(a)  *  *  * 

(2)  (irav  triggerfish — (i)  (Umunercial 
sector.  If  commercial  landings,  as 
estimated  by  the  SRD,  reach  or  are 
l)roject(!(l  to  reach  the  commercial  AGT 
(commercial  (piota)  specified  in 
§  822.42(a)(l  )(vi),  the  AA  will  file  a 
notification  with  the  Office  of  the 
Federal  Register  to  close  the  commercial 


.sector  for  the  remainder  of  the  fishing 
year.  In  addition,  if  despite  such 
closure,  commercial  landings  exceed  the 
commercial  AGE,  the  AA  will  file  a 
notification  with  the  Office  of  the 
Federal  Registcir,  at  or  near  the 
beginning  of  the  following  fishing  year 
to  reduce  the  comnuircial  AGE  and  AG'F 
(commercial  (piota)  for  that  following 
year  by  the  amount  the  prior-year  AGE 
was  exceeded.  'Fhe  commercial  AGE  is 
84. 100  11)  (29.07.')  kg),  round  weight. 

(ii)  Recreational  sector.  (A)  Without 
regard  to  overfished  status,  if  gray 
triggerfish  recreational  landings,  as 
estimated  by  the  SRD.  reach  or  are 
])rojected  to  reach  the  applicable  AG'F 
s))ecifie(l  in  })aragraph  (a)(2)(ii)(G)  of 
this  section,  the  AA  will  file  a 
notification  with  the  Office  of  the 
Federal  Register,  to  clo.se  the 
recreational  s(!ctor  for  the  remainder  of 
the  fishing  year.  On  and  after  the 
effective  date  of  such  a  notification,  the 
hag  and  po.ssession  limit  ofgrav 
triggerfish  in  or  from  the  Gulf  FEZ  is 
zero.  'Fhis  hag  and  pos.session  limit 
a])plie.s  in  the  Gulf  on  hoard  a  ve.ssel  for 
which  a  valid  Federal  charter  vixssel/ 
headhoat  permit  for  Gulf  reef  fish  has 
been  issued,  without  regard  to  where 
such  species  were  harvested,  i.e.  in  state 
or  Federal  waters. 

(15)  In  addition  to  the  measures 
specified  in  ])aragraj)hs  (a)(2)(ii)(A)  of 
this  section,  if  gray  triggerfish 
recreational  landings,  as  e.stimated  by 
the  SRD.  exceed  the  applicable  AGE 
specified  in  |)aragraj)h  (a)(2)(ii)(G)  of 
this  section,  and  gray  triggerfish  ari! 
overfished,  based  on  the  most  recent 
Status  of  U.S.  Fish(!ries  Re])ort  to 
Gongress,  the  AA  will  file  a  notification 
with  the  Office  of  the  Federal  Register, 
at  or  near  the  beginning  of  the  following 
fishing  year  to  reduce  tlie  AGE  and  the 
ACT  for  that  following  year  by  the 
amount  of  the  AGE  ovmage  in  the  i)rior 
fishing  year,  unless  the  he.st  scientific 
information  ayailahle  determines  that  a 
greater,  les.ser,  or  no  oyerage  adjustment 
is  neces.sary. 

(G)  'Fhe  recreational  AGE  for  gray 
triggerfish  is  241.200  Ih  (109.408  kg), 
round  weight.  'Fhe  recreational  AfFF  for 
gray  triggerfish  is  217,100  Ih  (98,47.')  kg), 
round  weight.  Recreational  landings 
will  he  evaluated  relative  to  the  AGE 
based  on  a  moving  multi-year  average  of 
landings,  as  described  in  the  FMF. 
***** 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Request  for  Nominations  to  the 
Agricultural  Air  Quality  Task  Force 

AGENCY:  Natural  Ro.sources 
(lonsorvation  Service,  United  State.s 
De|)artmenf  of  A<>riculf un;. 

ACTION:  Nrrtice  ofR(;(]uest  for 
Nominations  to  the  Agricnlfnral  Air 
Quality  Task  Force. 

SUMMARY:  The  Secretary  of  Agriculture 
invites  nominations  of  (]nalifie{l 
camli(iat(!s  to  he  considered  for  a  2-year 
term  on  the  Agricnltnral  Air  Quality 
Task  Force  {AAQTI'’)  which  was 
established  hy  the  Fruleral  Agricnltnn! 
Improvemenf  and  Reform  Act  of  lUUfi  to 
provide  recommendations  to  the 
Secretary  of  Agricnltnre  on  agricnllnral 
air  (|nality  issues.  This  notice  solicits 
nominations  for  meml)(;rshij)  on  the 
AAQTF. 

DATES:  Hflectiva  Date:  This  is  effective 
February  13, 2013. 

ADDRESSES:  Nominations  should  he 
postmarked  no  later  than  Ajiril  1. 2013 
to:  (ireg  )ohnson.  D(!signated  Federal 
Official.  De))arfment  of  Agricnltnre. 
Natural  Resources  C'on.servation  Service;. 
1201  Lloyd  Boulevard.  Suite  1000. 
Forfland.  Oregon  97232,  or  by  email  at 
grf^}>.i()hnson@f)()r.us(i(i.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  (ireg 
lohn.son,  D(;signated  Federal  Official, 
ni;partmenl  of  Agricnltnre.  Natural 
Resources  Uonservafion  Service.  12t)l 
Lloyd  Boulevard,  Suite  1000,  Portland, 
Oregon  97232;  telephone;  (.')03)  273- 
2424;  fax;  (503)  273-2401 ;  email; 
}ir(!<i.j()hnson@}X}r.us(ia.i’o\’. 
SUPPLEMENTARY  INFORMATION: 

AAQTF  Purpose 

Section  3‘)1  of  the  Federal  Agricnltnre 
lmi)rovement  and  Reform  Act  of  19f)0. 
Public  Law  104-127,  7  U.S.O.  .5405, 


r(;{pnr(;s  the  (ihief  of  tin;  Natural 
Re.sonrce  (;ons(;rvation  .S(;rvic(;  (NR(',S) 
to  establish  a  task  force  to  addri;ss  air 
agricnltnral  (jnality  issues.  The  task 
force;  advi.ses  tin;  S(;cr(;tary  of 
Agricnltnn;  on  the  rob;  of  the  S(;cr(;tary 
for  providing  ov(;rsight  and 
coordination  relat(;(l  to  agricnltnral  air 
(piality.  The  r(;(pnr(anents  of  the  F(;deral 
Advisory  Uommittee  Act,  5  l).S.(L 
Aj)j).2.,  ap])ly  to  this  task  force. 

The  task  force  will: 

1.  Strengthen  vital  research  efforts 
related  to  agricidtnral  air  epialitv; 

2.  Determine  the  extent  to  which 
agricnltnral  activities  contribute  to  air 
Ijollntion; 

3.  Determine  cost-effective  ways  in 
which  the  agricnltnral  indnstrv  can 
im])rove  air  (piality; 

4.  (Coordinate  and  ensure 
intergov(;rnm(;ntal  coop(;ration  on 
r(;s(;arch  activiti(;s  relat(;d  to  agricnltnral 
air  (piality  i.ssnes  to  avoid  dniilication 
and  ensure  data  (inality  and  .sound 
int(;rpr(;tati()n  of  data;  and 

5.  A(lvis(;  the  S(;cr(;tary  of  Agricnltnre 
on  the  role  of  tin;  S(;(:r(;tarv  for 
providing  ()V(;rsight  and  coordination 
related  to  agricnltnral  air  (inality. 

AAQTF  Memhershiii 

The  ta.sk  force  (;xp(;cts  to  m(;(;t  2-3 
tim(;.s  (;a(:h  y(;ar,  with  nu;eting.s  held  at 
various  locations  acro.ss  tin;  l)nit(;(l 
Stat(;.s.  A  task  force  member  will  serve 
for  a  l(;rm  of  2  y(;ar.s,  starting  with  the 
date  of  charter  e.stahlishment  for  this 
task  force.  The  (Chief  of  NR(CS  .s(;rv(;.s  as 
Chair  of  the  task  f()rc(;.  The  task  force  is 
comjiosed  of  United  States  citizens 
r(;])r(;senting  a  broad  s])(;ctrnm  of 
individuals  with  inter(;st  in  agricnltnral 
air  (piality  i.ssiuis.  This  inchuhis,  hut  is 
not  limited  to,  repnisentativiis  from  the 
agricnltnral  iirodnction/jirocessing 
.sector,  as  well  as  tho.se  from  acadiimia. 
agrihnsiness,  regulatory  organizations, 
environnuaital  organizations,  and  local 
or  state  agenci(;.s. 

Nominees  to  the  AAQTF’  will  he 
evaluated  on  a  nnmher  of  criteria, 
including  exjKirti.se  in  or  experience 
with  agricnltnral  air  (piality  nisiiarch, 
agricnltnral  production,  and  airipialitv 
environmental  or  nignlatorv  i.ssnes. 

Serving  as  a  task  force  imimher  will 
not  constitute  employment  by,  or  the 
holding  of,  an  office  of  the  United  States 
for  the  inirpo.se  of  any  F(;(leral  law. 
Persons  .seUicted  for  memhership  on  the 
task  force  will  not  receive  comjien.sation 
from  NRCCS  for  their  service  as  task  forci; 
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members  excejit  that  while  away  from 
home  or  nignlar  jilace  of  hnsiness,  the 
miimher  will  he  eligible  for  travel 
expenses  |)ai(l  by  NR(C.S,  including  ])(;r 
diem  in  lien  of  subsistence,  at  the  .same 
rate  as  a  jierson  employed  intermittentlv 
in  the  goviirnment  siirvice.  under 
section  5703  of  Title  5.  U.S.(C. 

Additional  information  about  the 
AAQ'l’F  may  hi;  found  on  the  World 
Wide  Wei)  at  hiip://\v\\’\\’.aircjualii\'.nr(:s. 
usda.gov/wps/portal/ni'cs/cintdil/ 
nalioud]/  di  r/ i  dsk  fared/. 

Member  Nominations 

Any  interested  person  or  organization 
may  nominate  (jnalified  individuals  for 
memhershi]).  lnt(;rest(;(l  can(li(lat(;s  may 
nominati;  tluanselves.  Pr(;vi()ns 
n()min(;(;.s  and  task  force  members  who 
wish  to  he  considered  for  memhership 
on  tin;  task  force  must  submit  a  n(;w 
nomination  with  ipKlated  information, 
including  a  new  hackgronnd  disclosure 
form  (Form  AD-755). 

Nominations  should  he  tvped  and 
include  tin;  following; 

1.  A  brief  snnnnary,  of  no  more  than 
two  pag(;s,  (;xplaining  the  nominee's 
(pialifications  to  serve  on  the  AAQTF 
and  addressing  the  crit{;ria  (l(;scrih(;(i 
above; 

2.  R(;.snm(;,  which  jnovides  the 
nomin(;e’s  hackgronnd,  (;xp(;rienc(;,  and 
(ulncational  (pialifications; 

3.  A  conpileted  hackgronnd  disclosure 
form  (Form  AD-755)  signed  by  the 
nominee  (hit p://\\’n’\v.fsd. usdd.gov/ 

In  tdrndt/FSAFild/dd 755.pd  f) ; 

4.  Any  recent  publications  by  the 
nominee  relative  to  air  quality  (if 
ai)])r()priate);  and 

5.  Up  to  two  letters  of  endorsement 
(optional). 

Send  written  nominations  to:  (h'eg 
john.son.  Designated  Federal  Official, 
Department  of  Agricnltnre,  Natural 
R(;.sonrces  (Conservation  Service,  1201 
Lloyd  Boulevard,  Suite  1  ()()(),  Portland, 
Oriigon  97232;  email  to 
grdg.jolinson@f)or. usdd.gov.  Tlu; 
D(;signate(l  Federal  Official  will 
acknowledge  receij)!  of  nominations. 

Fcpial  Opportunity  Statement 

To  ensure  that  recommendations  of 
the  task  force  take  into  account  the 
iKMids  of  nnderserved  and  diver.se 
communities  .serv(;d  by  USDA, 
memh(;r.ship  will  include,  to  the  extent 
practicable,  individuals  rejinisenting 
minorities,  women,  and  persons  with 
(lisahiliti(;s.  USDA  jirohiliits 
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(liscriinination  in  all  of  its  i)rograins  and 
activities  on  the  basis  of  race,  sex.  color, 
national  origin,  geiuhn',  religion,  age. 
sexual  orientation,  or  disalhlitv. 
Additionally,  discrimination  on  the 
basis  of  political  beliefs  and  marital 
status  or  family  status  is  al.so  prohibited 
by  statutes  enforced  by  IJSDA  (not  all 
probibit(!d  bases  a])])ly  to  all  programs), 
j’er.sons  with  disabilities  who  retinire 
alternate  means  for  commnnication  of 
])rogram  information  (Hraille,  large 
print,  audio  tape,  etc.)  sbonld  contact 
lISDA’s  Target  Center  at  (202)  72()-2()()() 
(voice  and  TDD).  IJSDA  is  an  ecpial 
o])portnnity  j)rovider  and  employer. 

Signed  this  31  day  of  laniiarv  2013.  in 
Washington,  IXJ. 

JasDii  A.  Wollei , 

Acting  Chief,  Ndtnrnl  lh!sanr(:es  Conscruilion 
Scivicc. 

IfK  Doc.  2013-03247  Filcul  2-12-13;  S:!.")  iun| 
BILLING  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

AGENCY:  Rural  tJtilities  Service.  IJ.SDA. 
ACTION:  Notice  and  re(|uest  for 
comments. 

SUMMARY:  In  accordance  with  the 
Ra])ervvork  Reduction  Act  of  lUn.h  (44 
IJ.S.fJ.  (Jba])ter  33,  as  amended),  the 
United  States  Department  of  Agriculture 
(IJSDA)  Rural  Development  administers 
rural  utilities  programs  tbrougb  the 
Rural  Utilities  Service  (RUS).  The  IJSDA 
Rural  Develojmient  invites  comments 
on  the  following  information  collections 
for  which  the  Agency  intends  to  request 
approval  from  the  (Office  of  Management 
and  Budget  (OMB). 

DATES:  Comments  on  tliis  notice  must  be 
received  by  April  15,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Brooks,  Director,  Program 
Develojmient  and  Regulatory  Analysis, 
IJSDA  Rural  Develojmient.  1400 
Indejiendence  Ave.  SW.,  .STOP  1522, 
Room  5102,  .South  Building. 
VVasbington,  DC  20250-1522. 

Telejibone:  (202)  000-1078.  FAX:  (202) 
720-8435.  EMAIL: 

Mich  cic. Brooks®  wd  c.  1 1  sd  o.gov. 

SUPPLEMENTARY  INFORMATION:  file  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  jiart  1320) 
imjilementing  provisions  of  the 
Pajierwork  Reduction  Act  of  1005  (Pub. 
L.  104-13)  reejuires  that  intere.sted 
members  of  the  jmblic  and  affected 
agencies  have  an  ojijiortunity  to 


comment  on  information  collection  and 
recordkeejiing  activities  Isee  5  CFR 
1 320.8(d) |.  This  notice  iclentifies 
information  collections  that  RU.S  is 
submitting  to  OMB  for  extension. 

(Comments  ore  invited  on:  (a)  Whether 
this  collection  of  information  is 
neces.sarv  for  the  jirojier  jierforniance  of 
the  fniictions  of  the  agency,  including 
whether  the  information  will  have 
jnactical  utility;  (b)  the  acenraev  of  the 
agency's  estimate  of  the  burden  of  the 
j)roj)osed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumjitions  used;  (c) 
ways  to  enhance  the  (jnality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  resj)omlents,  including  tbrougb  the 
use  of  aj)j)roj)riate  automated, 
electronic,  mechanical  or  other 
technological  collection  teebnitjues  or 
other  forms  of  information  tecbnologv. 
Uomments  may  be  .sent  to:  Michele 
Brooks,  Director.  Program  Develoj)ment 
and  Regulatory  Analysis,  IJ.SDA  Rural 
Develoj)ment,  .Stoj)  1522,  1400 
lndej)endence  Ave.  ,S\V..  Washington, 
DC  20250-1522.  FAX;  (202)  720-8435. 
EMAIL:  Michele. Brooks@\vdc.nsd(i. gov. 

Title:  Emergency  and  Imminent 
Community  Water  Assistance  Crants. 

OMB  Oontrol  Number:  0572-0110. 

Type  of  Bequest:  Extension  of  an 
existing  information  collection  j)ackagi;. 

Rural  Utilities  .Service 
(RU.S).  an  agency  delivering  the  U..S. 
Dej)artment  of  Agriculture  (IJ.SDA) 

Rural  DevelojJinent  Programs,  is  a 
funding  agency.  Chants  under  this  RU.S 
j)rogram  may  be  made  to  j)ublic  bodies 
and  jjrivate  nonjjrofit  corj)orations 
.serving  rural  areas.  Public  bodies 
include  counties,  cities,  townsbijjs, 
incorporated  towns  and  villages, 
boroughs,  authorities,  districts,  and 
other  j)olitical  subdivisions  of  a  state. 
Public  bodies  al.so  include  Indian  Tribes 
on  Federal  and  .State  reservations  and 
other  Federally-recognized  Indian  tribal 
gronjjs  in  rural  areas.  Aj)j)licant.s  will 
jnovide  information  to  be  collected  as 
jjart  of  the  aj)j)lication  and  grant  j)rocess 
tbrougb  certain  documentation, 
certifications,  or  comj)leted  forms. 

Tbe.se  j)rocednres  are  codified  at  7  CFR 
j)art  1  778. 

Estimate  of  Barden:  Public  r(!j)orting 
for  this  collection  of  information  is 
e.stimated  to  average  4  hours  j)er 
resj)on.se. 

Bespondents:  Not-for-j)rofit 
Institutions. 

Estimated  Number  of  Bespondents: 
100. 

Estimated  Nnmher  of  Besponses  per 
Bespondent:  1. 


Estimated  Total  Annual  Barden  on 
Bespondents:  4  hours. 

Coj)ies  of  this  information  collection 
can  be  obtained  from  Anne  Mayberry, 
Program  Develoj)ment  and  Regulatorv 
Analvsis.  at  (202)  000-17.50,  FAX  (2(i2) 
720-8345  or  email: 
anne.mavherr\'@\vdc.  nsda.gov. 

Dated:  I''el)ruary  8.  2013. 

John  (Jharles  Padaliiui, 

Adminislmtor.  Bnrnl  I  ’tililias  Service. 

IFR  Dcii;.  2()i:»-03.34(i  Filed  2-12-13:  «:4.'i  am) 
BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Order  No.  1881] 

Expansion/Reorganization  of  Foreign- 
Trade  Subzone  70T;  Marathon 
Petroleum  Company  LP;  Detroit,  Ml 

Pursuant  to  its  authority  uudijr  the  I-'oreigu- 
Trado  Zones  Act  of  lime  18.  1!134,  as 
amended  (19  II..S.(:.  81a-81u).  the  Foreign- 
■frade  Zoiuls  Board  (the  Board)  adojils  llu; 
following  Order: 

Whereas,  the  Creater  Detroit  Foreign- 
Trade  Zone,  Inc:.,  grantee  of  Foreign- 
Trade  Zone  70.  submitted  an 
aj)j)lication  to  the  Board  for  authority  to 
exjiand  .Site  1  of  .Subzone  7()T  and 
remove  .Site  3  of  the  subzone  at  the 
Marathon  Petroleum  Comjiany  LP 
refinery  in  Detroit,  Mic.bigan.  (B-42- 
2012,  docketed  0/1/2012); 

Whereas,  notice  inviting  jmblic 
comment  has  been  given  in  the  Federal 
Regi.ster  (77  FR  33710-33717)  and  the 
aj)j)lication  has  been  jirocessed 
jinrsnant  to  the  FTZ  Act  and  the  Board's 
regulations:  and. 

Whereas,  the  Board  adojits  the 
findings  and  rec;onnnendations  of  the 
examiner's  rejiort.  and  finds  that  the 
reejuirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied: 

A'OU',  therefore,  the  Board  hereby 
orders: 

The  ajiplication  to  exjiand  and 
reorganize  .Snbzone  70T  is  ajijiroved, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  .Section  400.13. 

.Signed  at  Washington.  IXJ.  this  Oth  dav  of 
I''ehrnary  2013. 

Paul  Pic|iia(io, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Hoard. 

Attest: 

Andrew  Medilvray, 

F.xecntive  Secretary. 

|FK  Doc.  2(n:i-033,''>2  Filed  2-12-13:  8:4.">  iiin| 
BILLING  CODE  P 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1883] 

Approval  for  Expansion  of 
Manufacturing  Authority;  Foreign- 
Trade  Zone  104;  Mitsubishi  Power 
Systems  Americas,  Inc.  (Power 
Generation  Turbines);  Pooler,  GA 

I’ursuiiiit  to  its  aiilliorilv  mulor  ihn  l'’or(;if>M- 
Trado  Zones  .Act  of  liino  18.  1‘)84.  as 
aimnulod  (1!)  ll.S.C:.  Hla-81u).  the  I’oreign- 
Trade  ZoiKis  Hoard  (the  Board)  adoi)ts  the 
Idllowiiig  Order; 

Wharoas.  the  Savannali  Air])ort 
Coininission.  grantee  of  FFZ  104.  has 
HHiuested  an  exitansion  of  t!ie  scope  of 
manufacturing  antliority  on  hehalf  of 
Mitsuhi.shi  Power  Systems  Americas. 

Inc.  (MPSA).  operator  of  Site  12.  to 
inclmle  additional  finished  ])rodnct.s 
and  foreign  components  (I'TZ  Docket 
11-2012,  filed  2-23-2012); 

It'herefi.s’,  notice  inviting  jmhlic 
comment  has  Ixum  given  in  the  Federal 
Register  (77  FR  12700-12800.  3-2- 
2012)  and  the  apitlication  has  been 
proc(;ssed  pursuant  tr)  the  FTZ  Act  and 
the  Hoard's  regulations:  and, 

Wlu'idds.  the  Hoard  adojits  the 
llndings  and  reconnmmdations  of  the 
(!xaminer’s  report,  and  finds  that  the 
nupiinnnents  of  the  FTZ  Act  and 
Hoard’s  regulations  are  satisfied,  and 
that  the  propo.sal  is  in  the  ])ul)lic 
interest: 

Now.  thorofow.  the  Hoard  hereby 
t)rd(;rs: 

The  application  to  expand  scojje  of 
l-TZ  manufacturing  authority  to  include 
additional  finished  products  and  foreign 
comj)onents,  as  descrihrul  in  the 
aj)plication  and  F’ederal  Register  notice, 
is  approved,  subject  to  the  FTZ  Act  and 
the  Hoard’s  r(;gulations.  including 
.Section  400.13. 

.Sigiuul  at  Wasliiiigtoii.  IX;.  this  (itli  day  of 
|■(!l)nlarv  2013. 

Paul  l’it|iia(li), 

Assislanl  Stfcmlan’  of  (Auumercc  for  Import 
Adminislrotion.  Ahornalo  (Chairman.  l'or(n<;,n- 
Trodo  Zones  Hoard. 

Andrew  Mc:(iilvray, 

Hxaenlive  Secretary. 

IFK  1)(m:.  l'il(!(l  2-12-1.3:  iim| 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1879] 

Reorganization/Expansion  of  Foreign- 
Trade  Zone  90  Under  Alternative  Site 
Framework,  Onondaga  County,  NY 

I’lirsuaiil  to  its  antliority  iiiuler  the  I'oreign- 
't'lado  Zones  Act  of  )nne  18.  1!)34.  as 
amended  (19  l)..S.(:.  81a-81n),  the  I’oreign- 
Trade  Zones  Hoard  (tlie  Hoard)  adopts  tlie 
following  Order: 

Whereas,  the  Hoard  adopted  the 
alternative  site  framework  (A.SF)  (l.o 
CFR  .Sec.  400. 2(c))  as  an  option  for  the 
e.stahlishment  or  reorganization  of 
zones; 

Whereas,  the  Oonnty  of  Onondaga. 
New  York,  grantee  of  Foreign-Trade 
Zone  00,  submitted  an  application  to  the 
Hoard  (F'l’Z  Docket  11-01-2012. 
docket eil  8/0/2012)  for  anthoritv  to 
reorganize  and  expand  under  the  A.SF 
with  a  service  area  of  Onondaga. 

Oavuga.  Oswego  and  Madison  Counties, 
New  York,  in  and  adjacent  to  the 
.Svraciise  f  aistoms  and  Horder 
Protection  jiort  of  entry.  FTZ  OO’s 
existing  .Site  1  would  he  removed,  and 
the  grantee  ])ropo.ses  two  new  magnet 
sites  (Sites  2  and  3); 

Whereas,  notice  inviting  inihlic 
comment  was  given  in  the  FYideral 
Register  (77  FR  4781.'-i-47810.  8/10/ 
2012)  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Hoard’s  regulations;  and. 

Whereas,  the  Hoard  adojits  the 
findings  and  recommendation  of  the 
examiner’s  report,  and  finds  that  the 
recpiirements  of  the  FTZ  Act  and  the 
Hoard’s  regulations  are  .satisfied,  and 
that  the  proposal  is  in  the  jmhlic 
interest; 

Now.  therefore,  the  Hoard  herehv 
orders: 

The  a|)|)lication  to  reorganize  FTZ  t)0 
under  the  alternative  site  framework  is 
a|)|)roved.  subject  to  the  FTZ  Act  and 
the  Hoard’s  regulations,  including 
.Section  400.13,  to  the  Hoard’s  standard 
2.000-acre  activation  limit  for  the  zone, 
and  to  a  five-year  A.SF  snn.set  jirovision 
for  magnet  sites  that  would  terminate 
authority  for  Sites  2  and  3  if  not 
activated  by  jamiarv  31, 2018. 


.Signed  at  Wasliingtoii.  IXI.  this  (ilh  day  of 
t-’etiniarv  2013. 

Paul  Pi(|uado. 

Assistant  Secretary  of  Commerce  for  Import 
Administridion.  Alternate  Chairman,  /•’ore/gn- 
'I'rade  Zones  Hoard. 

Attest: 

Andrew  MctJilvray, 

Hxeentive  S(s:retary. 

|FK  2(n:t-(i:t3li2  filed  2-12-i:t;  8:4,")  am| 
BILLING  CODE  P 

DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1878] 

Reorganization  of  Foreign-Trade  Zone 
70  Under  Alternative  Site  Framework, 
Detroit,  Ml 

Pursuant  to  its  authority  nndi!r  the  foringn- 
Trade  Zones  Act  of  )iine  18.  l‘)34,  as 
amended  (19  ll.S.C.  81a-81n).  the  Foreign- 
Trade  Zones  Hoard  (the  Hoard)  adojits  the 
following  Order: 

Whereas,  the  Huiird  adojited  the 
alterimtive  site  framework  (A.SF)  (l.S 
CF’R  400. 2(c))  as  tin  ojition  for  the 
estiihlishment  or  reorganization  of 
zones; 

Whereas,  the  (heater  Detroit  Foreign- 
Trade  Zone.  Inc.,  grtintee  of  Foreign- 
Trade  Zone  70,  snhmitted  an 
a|)])lication  to  the  Hoard  (FTZ  Docket  H- 
40-2012,  docketed  0/20/2012)  for 
authority  to  nmrganize  under  the  A.SF 
with  a  service  area  of  Macomb,  Monroe, 
Oakland.  Washtenaw  and  Wayne 
Oounties,  Michigan,  in  and  adjacent  to 
the  Detroit  Cinstoms  and  Horder 
Protection  jmrt  of  entry,  FTZ  70’s 
existing  3.  .S.  12.  14  and  19  would  he 
categorized  as  magnet  sites,  existing 
Sites  2.  4.  0.  8-11,  13,  1.1,  17,  18.  20- 
20,  29-31,  33-42  and  49-.S1  would  he 
categorized  as  usage-driven  sites.  Site 
l.'lA  would  he  removed,  jiarcels  from 
.Site  .h  would  he  renumhered  as  .Sites  43 
and  44.  jiarcels  from  .Site  11  would  he 
rmnnnhered  as  .Sites  45  and  40  and 
])arcels  from  .Site  14  would  he 
renumbered  as  .Sites  47  and  48; 

Whereas,  notice  inviting  jmhlic 
comment  was  given  in  the  Federal 
Register  (77  FR  38037-38038,  0/20/ 
2012)  and  the  aj)j)lication  has  been 
jirocessed  j)nrsnant  to  the  FTZ  Act  and 
the  Hoard’s  regulations;  ami. 

Whereas,  the  Hoard  adoj)ts  the 
findings  and  recommendation  of  the 
examiner’s  rej)ort.  and  finds  that  the 
recjuirements  of  the  FTZ  Act  and  the 
Hoard’s  regulations  are  satisfied,  and 
that  the  j)roj)osal  is  in  the  j)ul)lic 
interest; 
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Now.  tlioroforo,  tlu;  Board  luirehy 
f)rdors; 

I’lie  a|)j)li(:ation  to  reorganize  VTZ  70 
under  tlni  alternative  site  framework  is 
approved,  subject  to  the  FTZ  Act  and 
the  Board’s  rcignlations,  including 
S(!(:tion  400.13,  to  the  Board’s  standard 
2,000-a(:re  activation  limit  lor  the  zone, 
to  five-year  ASF  sunset  ])rovisions  for 
magnet  sites  that  would  terminate 
authority  for  Sites  3,  5.  12,  14  and  19  if 
not  activated  hy  janiiarv  31, 2018,  and 
to  three-year  ASF  sunset  provisions  for 
usage-driven  sites  that  would  terminate 
authority  for  Sites  2,  4,  0,  8-11,  13,  l.'i, 

17.  18.  20-20.  and  29-31  and  33-.51  if 
no  foreign-status  merchandise  is 
admitt(id  for  a  l)on(t  fide  customs 
purpose  hv  January  31,  2010. 

Signed  at  Washington.  DCl.  this  (ith  day  of 
h'dirnary  21)13. 

Paul  Pi(|iiado, 

Assistant  Secretary  of  Conunerce  for  Import 
Administration.  Alternate  (Ihairman.  Forei<>n- 
'I'rade  Zones  Board. 

Attest; 

Andrew  Medilvray, 

E.\ecidiv(;  Secretary. 

|FK  Doe.  20i;i-0;):)(i:i  t'ilod  2-12-1.3;  K:4.">  ami 
BILLING  CODE  P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-952] 

Narrow  Woven  Ribbons  With  Woven 
Selvedge  From  the  People’s  Republic 
of  China:  Final  Results  of  Antidumping 
Duty  Administrative  Review;  2010- 
2011 

agency;  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  “Department”)  ]mhlished  its 
Preliniinorv  Results  of  administrative 
review  of  the  antidumping  duty  order 
on  narrow  woven  ribhons  with  wox’en 
.selvedge  (“narrow  woven  rihhons”)  on 
August  8,  2012.'  The  period  of  review 
(“B(JR”)  is  September  1, 2010,  through 
August  31, 2011.  'File  Department 
invited  interested  jiarties  to  comment  on 
the  Preliminuiy  Results.  Based  on  an 
analysis  of  the  comments  received,  the 
Dejjartment  made  no  changes  to  the 
margins  assigned  in  the  Preliminurv 
Results.  The  final  dumj)ing  nuirgins  for 


'  .SV.v?  Xiirrnw  lt’(M’(;;i  llit)lH)iis  Willi  tt'm'f.-a 
Si’lveilf’e  From  the  People's  Itepuhtie  of  C.hino: 
Preliminorx’  Itesults  and  Partial  Itescission  of 
Antidampiiif’  Duty  Administrative  Itevieiv.  77  FR 
473(i3  (August  8.  2012)  [  "Preliminaiy  Itesults"]. 


this  review  are  li.sted  in  the  “Final 
Results  of  Review”  section  below. 

DATES:  Effective  Dote:  Fehruarv  13, 

201 3.  ’ 

FOR  FURTHER  INFORMATION  CONTACT: 
Karine  Cziryan  or  Robert  Bolling,  AD/ 
(iVD  Operations,  Office  4,  Import 
Administration,  International  Trade 
yXdministration,  IJ..S.  De|)artment  of 
Commerce.  14th  Street  and  (Constitution 
Avenue  NW..  Washington,  DC  20230; 
telephone;  (202)  482-4081  or  (202)  482- 
3434,  resjiectively. 

Background 

On  Augu.st  8,  2012,  the  Dejiartment 
published  its  Preliiniuan'  Results.  On 
September  7,  2012,  Huhscher  Ribbon 
Corp.,  Ltd.  (“Huhschercor])”)  submitted 
a  ca.se  brief  for  this  administrative 
review.-  On  September  12,  2012,  the 
Department  received  a  rebuttal  brief 
from  Berwick  Offray  LLC  and  its 
wholly-owned  suhsitliarv  Lion  Ribbon 
Company,  Inc.  (colle(;tively. 
“Petitioner”).*  No  other  partv  submitted 
comments. 

Extension  of  Final  Results  Due  to 
(Government  Closure  During  Hurricane 
Sandy 

As  explained  in  the  memorandum 
from  the  Assistant  Secretary  for  Import 
Administration,  the  Department  has 
exerci.sed  its  discretion  to  toll  deadlines 
for  the  duration  of  the  closure  of  the 
F’ederal  Covernment  from  ()c:toher  29. 
through  October  30,  2012.  'rhus,  all 
deadlines  in  this  segment  of  the 
proc.eeding  have  been  extended  by  two 
days.-*  Therefore,  the  revised  deadline 
for  the  final  results  of  this  review  is  now 
Fehruarv  0,  2013. 

S(;opo  of  the  Order 

The  merchandi.se  covered  by  this 
order  includes  narrow  woven  ribbons 
with  woven  selvedge,  in  any  length,  hut 
with  a  width  (measured  at  the  narrowest 
s])an  of  the  ribbon)  less  than  or  etjnal  to 
12  (;entimeters,  comjio.sed  of,  in  whole 
or  in  ])art,  man-made  fibers  (whether 
artificial  or  .synthetit;,  including  hut  not 
limited  to  nylon,  polyester,  rayon. 
polvproj)ylene,  and  jjolyethvlene 
teraphthalate),  metal  threads  and/or 


-  See  l,(!llor  Iroin  1  lulischorcurp  lu  tlu!  .Sucrutiirv 
of  {;()UUU(!n:i!.  ■'Narrow  Wovoii  Ril)l)ous  With 
Wovuu  .Solv(Klg(!  from  (liiiia.  Aulidumpiug  Diilv: 
Cast!  Ifriot"  (.Siipliimliur  7.  2012). 

'  See  l.(!ll(!r  from  I’ulilioiiur  to  llu!  .ScicnSarv  of 
('.omiiKM'ct!.  'Rdniltal  l!ri(;f  on  liolialf  of  t’lSilioiuir 
Iftii  wic);  Offray  1.1.0  ami  Its  WIioIIv-OxviukI 
.Subsidiary  l.ioii  Ril)l)ou  Oompanv.  Iiic."  (.Sigjlombur 
12.2012). 

See  Mc^morandum  luir  lliu  Rucord  from  I’aul 
l’i(|uado.  Assistant  .Socndarv  for  Import 
Administration.  "Tf)lling  of  Adminisiralivo 
Duadlinus  as  a  Rusull  of  llu;  Oov(;rmnt;nt  Olosun; 
During  1  lurricaiu;  .Sandy"  (0(:lol)t;r  31.  2012). 


metalized  yarns,  or  any  combination 
thereof.’’ 

fhe  merchandise  subject  to  the  order 
is  classifiable  under  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(“ll'fSUS”)  statistical  categories 
r)8()().32.1()2();  .'■i8()(i.32.1()3(); 

5808.32.1 050  and  5808.32.1080.  Siihjec;! 
merchandi.se  also  may  enter  under 
subheadings  5808.31.00;  5808.32.20: 
5808.39.20;  5808.39.30;  5808.90.00; 
5810.91.00:  5810.99.90;  5903.90.10; 
5903.90.25:  5907.00.80;  and  5907.00.80 
and  under  .statistical  categories 
5808.32.1080;  5810.92.9080; 
5903.90.3090;  and  8307.90.9889.  The 
HTSIJS  statistical  categories  and 
subheadings  are  provided  for 
convenience  and  customs  purposes; 
however,  the  written  description  of  the 
merchandise  covered  by  the  order  is 
dispositive.'* 

Analysis  of  Comments  Received 

All  issues  rai.sed  in  the  ca.se  and 
rebuttal  briefs  submitted  by  parties  in 
this  review  are  addressed  in  the 
Memorandum  from  Christian  Marsh. 
Deputy  Assistant  Secretary  for 
Antidumping  and  (Countervailing  Duty 
Operations,  to  Paul  Piciuado.  Assistant 
Secretary  for  Import  Admini.stration, 
“Lssues  and  Decision  Memorandum  for 
the  f’incil  Results  of  the  Administrative 
Review  of  Narrow  Woven  Rihhons  with 
Woven  Selvedge  from  the  Peo])le’s 
Re])uhlif:  of  China”  (dated  concurrently 
with  this  notice)  (“Issues  and  Decision 
Memorandum”)  and  the  Memorandum 
to  the  File  from  Karine  Cziryan,  Senior 
Financial  Analyst.  Office  4,  NME  Unit, 
“Antidumping  Administrative  Review 
of  Narrow  Woven  Rihhons  with  Woven 
Selvedge  from  the  People’s  Re])uhlic  of 
(China:  Proi)rietary  Memorandum 
regarding  Corroboration  of  Ailverse 
Facts  Available  Rate”  (dated 
concurrently  with  this  notice)  (“r’inal 
(Corroboration  Memo”),  which  is  hereby 
adojited  by  this  notice.  The  issue  that 
parties  raised  and  to  which  the 
Department  responded  in  the  Lssues  and 
Decision  Memorandum  is  attached  to 
this  notice  as  an  appendix.  The  Issues 
and  Decision  Memorandum  is  a  j)uhlic 
document  and  is  on  file  electronically 
via  Import  Administration’s 
Antidumping  cind  (Countervailing  Duty 


'•See  lssii(;,s  iiiid  Diyci.sion  Mrinoninduin  for  IIh; 
Fiiiiil  Rosiills  of  Aiitiduinpiiig  Duly  .Adininistratiyo 
R(;yi(;w  i.s.>iiii;d  concurrontly  will)  lliis  notice  for  a 
coMipleli;  description  of  llie  .Scopi;  of  llie  Order. 

'•See  .\otice  of  Antidumping  Duty  Ordeis:  Xarroiv 
It'oyen  ltit>t>ons  With  tl'oi’en  Selvedt’e  From  Tahvan 
and  the  People's  Iti'pulilic  of  C.hina:  .■\nlidumpiny 
Duly  Orders.  7.3  l'’R  .33li32  (,Seplenit)er  1 . 2010).  as 
amended  in  .\arrm\'  tlVn'ori  Itihlions  With  It'oi'cn 
Selved'ie  From  Tainan  and  the  People's  Iteputdie 
of  China:  Amended  .■\nlidumi)in<>  Duty  Orders.  75 
I'K  .3li()H2  (.Seplemtrer  17.  2010)  ("Orders"). 
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(lenlralized  Hlecironic  Sta  vico  System 
(“lA  ACClvSS”).  Access  to  lA  ACCESS 
is  availal)le  to  registered  users  at 
IUIi)://i(i(tccess.tnnh\gov,  and  is 
availai)le  to  all  ])arties  in  the  Central 
Records  Unit,  whitli  is  in  room  704(i  ol 
the  main  n(!i)artment  ol  (Commerce! 
building.  In  addition,  a  complete 
version  ol  the  Issues  and  l)(!cision 
Memorandum  can  he  accessiul  directly 
on  the  internet  at  \\  \\  \v.tr(i(i(^.<^()v/i(i/. 

The  signed  hssues  and  Decision 
Memorandum  and  the  elculronic 
versions  of  the  Issues  and  Dccclsion 
Memorandum  arc;  idcmtical  in  content. 

Changes  Since  the  Preliminary  Rcisults 

Rased  on  an  analysis  of  the  comment 
received,  the  Department  made  no 
changcis  to  the  margins  assigned  in  the 
PnflinuiKirv  Ihfsiills. 

Non-Market  Ec:onomy  (Country 

The  PRC  has  hcien  treated  as  a  non- 
market  economy  (“NME”)  in  every 
proceeding  conductcul  hv  the 
Deepartment.  In  accordance  with  sccction 
771(18)(C)(i)  of  the  Tariff  Act  of  1930.  as 
amended  (the  “Act"),  any  determination 
that  a  foreign  country  is  an  NME  shall 
remain  in  effcict  until  revokcul  by  the 
administering  authority.  The 
D(!|)artment  has  not  revoked  the  PRC's 
status  as  an  NME.  ThercTore.  the 
Deepartment  continues  to  treat  the  PR(; 
as  an  NME  for  |mr])os(cs  of  these  final 
rcjsults  and.  accorclinglv.  a|)plied  the 
NMli  nulhodologv. 

Separate  Kates 

In  jcroctiedings  involving  NMEs.  the 
Deepartment  maintains  a  rebuttable 
presumption  that  all  comjeanies  within 
the  NME  are  suhjc'ct  to  governmemt 
control  and.  thccrcTore.  shoidd  he 
asscissed  a  single  weightcul-average 
dumping  margin."  The  Departnumfs 
policy  is  to  assign  all  ex})orters  of 
merchandise  under  consideration  that 
are  in  an  NME  this  single  rate  uidess  an 
exporter  can  demonstrate  that  it  is 
sulTicicmtlv  independent  so  as  to  he 
cmtitlcul  to  a  .sejearate  rate."  The 
D(;partment  analyzcis  whclher  ccach 
entity  c;xj)orting  the  merchandise  under 
consideration  is  sidficientlv 
indejHmdent  under  a  test  cistahlished  in 
Sparklfiis'*  and  furthcir  developcul  in 


^ Sit!.  Polvi-tlnlfiif  'I'crcphlluiliilf  Film. 

Shift,  anil  .Strip  from  tim  People's  llepuhlir  of 
(ihiiui:  Finn  I  Determiniition  of  Soles  ol  Ij;ss  Thim 
Foil'  Voloe.  7'.i  FK  .'>,5(140  (.SoptoinlHM'  24. 

200»), 

‘‘Si-e  Finn  I  Determinotiim  of  Soles  ol  hiss  Tliim 
Fair  Voloe:  Sporklers  From  the  People's  llepuhlic  of 
Chioo.  .5(i  I  K  2().5aH.  2()r)H0  (Ntay  (i.  1001) 
{"Sporklei's"]. 

'•III. 


Silicon  (Joi'hidc.'*'  According  to  this 
separate  rate  test,  the  Dcijiartment  will 
assign  a  sejiarate  rate  in  NME 
])roc(!edings  if  a  respondent  can 
demonstrate  the  ah.scmce  of  both  dc  inre 
and  f/e  /hc/o  govcnnnumt  control  over  its 
export  activities.  If.  howeven'.  the 
Department  determines  that  a  company 
is  wholly  foreign  owned,  then  a  .separate 
rate  analysis  is  not  necessary  to 
dcitermine  whether  that  company  is 
indejiendent  from  government  control 
and  eligible  for  a  separate  rate. 

In  the  Prcliniinorv  Results,  the 
Dejiartment  found  that  Weifang 
Dongfang  Ribbon  Weaving  (^o..  Ltd. 
(“Weifang  Dongfang”)  demonstrated  its 
eligibility  for  .separate-rate  status.' '  No 
jiarty  commented  on  this  iireliminary 
determination.  For  the  final  results,  the 
Department  continues  to  find  that  the 
evidence  jilaced  on  the  record  of  this 
administrative  review  by  Weifang 
Dongfang  demonstrate  both  a  do  jure 
and  de  facto  absence  of  governmemt 
control  and.  therefore,  is  eligible;  for 
se;])ar<ite-riite  status. 

(iaiculatiun  of  Separate  Rate 

In  iiccordcince  with  seection 
777A((:)(2)(n)  of  the  Act.  the  Department 
e;m])l()ye(l  >i  limited  examination 
methodology,  as  it  did  not  Inive;  the 
r(;se)urces  to  exiunine  ;dl  companies  for 
which  a  review  neepieest  Wiis  made.  The 
Depeutment  selected  two  respondents 
for  review.  Precious  Phmet  Ribbons  i!; 
Bows  (',().,  Ltd.  (“Precious  Phmet")  :md 
Muhschercorp.  On  )anuiirv  24.  2012. 
Pre;cious  Phmet  timely  withdrew  its 
reeeiuest  for  an  administrative  review  of 
its  .sal(;s.'“  On  May  20.  2012, 
Huhschercoi'])  indicated  tluit  it  woedel 
no  longer  jiarticijiate  in  the 
administrative  review  and  failed  to 
further  answeer  the  Dejiartment’s 
(pi(;.stionnaire;s.' *  For  those  companiees 
not  .selected  for  review,  only  Weifang 
Dongfang  submitted  timely  information 
iis  reejuesteed  by  the  Departme;nt  and 
remains  suhjeect  to  the  review  ;is  a 
coojierative  separate  rate  re;s])on(lent. 

We;  note;  that  the  Act  <md  the 
Department’s  imguhitions  do  not  dire;e:tlv 
a(l(lr(;s.s  the;  e.stahlishment  of  a  rate;  to  be; 


'"See  Xotiee  of  Finol  Determiootioo  of  Soles  ol 
hiss  'I'liim  Foil-  \  'oloe:  Silieon  (iorhiite  From  the 
People's  llepohlie  of  (iliino.  .5(1  F  K  225K5  (May  2. 
l!l!)4)  ["Silieon  CAirhiihi  "). 

' '  See  Preliminorv  llesolls.  77  I*  K  at  47:i()(i. 

'-.Sr-c  l.allt!!'  ii'oni  I’racious  I’lanol  lo  Ilia  .Sacratarv 
(it  Cmninaica.  "Nairow  \Vo\’an  Kililions  Willi 
Wiivaii  .Salvadga  Iroin  (liina.  Anli(linii|)in}>  Duly: 
Ravisad  Wilhdrawal  al  Kaquasl  lor  y\dininislraliva 
Kaviaw"  (|anuary  24.  2012). 

''‘.SV'f?  l.allar  Ironi  1  liili.scliarcoi'ii'.s  lo  Ilia  .Sacralarv 
ol  (ioniiiiaraa.  “Naridw  Wovan  Kililions  Willi 
Wovaii  .Salvadaa  Iroin  China.  Anlidiini|>ina  Duly: 
Wilhdrawal  Iroin  Adininislraliva  Kaviaw"  (Mav  29. 
2012). 


ii])])lie;d  to  individual  companieis  not 
selected  for  eixamineition  where  the; 
De;partm(;nt  limited  its  examination  in 
an  administrative  r(;vi(;w  pursuant  to 
.section  777A(c)(2)  of  the;  Act.  The; 
Dc;])artme;nt’s  ])ra(:tice;  in  cases  involving 
limit(;d  ,se;l(;(:ti()n  h;i.s(;d  on  e;x])orte;rs 
accounting  for  the;  largest  volumes  of 
trade;  has  he;e;n  to  look  to  ,s(;cti()n 
73.')(c)(.'j)  of  the;  Act.  which  pr()vid(;s 
instructions  for  calculating  the;  all- 
()the;r.s  rate  in  an  investigation,  for 
guidance.  .Section  73.'i(c)(,'i)(A)  of  the; 

Act  instructs  that  in  most  inv(;stigation,s 
we;  are  not  to  calculate  ;m  all-others  rate; 
using  any  zero  or  de  inininiis  margins  or 
any  margins  based  (;ntire;ly  on  facts 
available.  Section  73.'3(c)(.'))(B)  of  the  Act 
al.so  provides  that,  where  all  margins  are 
zero  rates,  de  niiniinis  rates,  or  rates 
based  e;ntirely  on  facts  available,  we 
may  u.se  "any  reasonable  method"  for 
assigning  the  rate;  to  non-se;le;cted 
respondents.  Furthermore,  (]()ngr(;.ss,  in 
the;  State;ment  of  Administrative  Action 
(“SAA"),  stated  that  when  "the 
dumping  margins  for  all  of  the  exporters 
and  producers  that  are;  individually 
inve.stigated  are;  (l(;t(;rmin(;(l  e;ntir(;iy  on 
the;  basis  of  the;  facts  iivailahle;  or  are 
Z(;ro  or  de  niiniinis  *  *  *  (t)h(;  (;x])(;(:te;el 
m(;thoel  in  such  cases  will  he;  to  weight- 
average;  the;  zero  and  de  niiniinis 
margins  and  margins  (le;te;rmine;(l 
pursuant  to  the;  facts  avaihihle.”  '  ' 
ll()we;v(;r,  (longress  also  stated  that  “if 
this  meithod  is  not  feasible;,  or  if  it 
r(;sults  in  an  iiverage  that  would  not  he; 
rea.sonahly  reflective;  of  jiotential 
dumjiing  margins  for  non-investigated 
e;xport(;rs  or  ])roelucers,  (the 
Deiiartment)  m;iy  use  other  reasonable 
me;tho(Is." 

In  this  in.stance,  be;caus(;  one;  of  the 
two  selected  re;spon(le;nts.  Pre;cious 
Plani;t.  timely  withdrew  its  reepie.st  for 
an  administrative  review  of  its  sales,  the; 
only  rate  de;termine;d  in  this  review  for 
a  .selected  res])ondent,  Huhschercor]),  is 
base;(l  (;ntir(;ly  on  facts  available. 

We;  note  that  the  D(;])artment  has  u.sed 
othe;r  re;a,sonahle;  m(;ans  to  assign 
se])iirate-rate;  margins  to  n()n-r(;view(;el 
comiianies  in  in.stanc(;s  in  which  the;  u.se 
of  an  “average”  of  calculated  zero  rates, 
de  niiniinis  rate;s.  or  rates  hase;(l  entirely 
on  facts  available  was  not  possible.'"  In 
Vietnam  Slirinii)  AR3  Final,  the 
De;])artme;nt  a.ssign(;d  to  tho.se  sejiarate 


'  *  See  S.\A  iii:(;(iiiiiiiiiiyiii<;  llui  Uni);iiiiy  Kmind 
Af-nKMiionls  .\(:l.  II.K.  Due.  N(i.  I():t-:tl(i  ul  «7.'i 
(1994).  nipiiiilud  in  1994  U..S.(;.(;.A..N.  4()4().  429(1. 

'■•III. 

"'See  (ierloin  Frozen  Wormnoler  Shrimp  From 
the  SoeiolisI  llepuhlic  of  Vietnom:  Finol  llesolls  one! 
Finol  Porliol  llescission  of  Anliilompine  Doty 
Ailministrolive  Ileview.  74  FK  47191, 47194 
(.S(!|il(!iiil)oi'  1,5.  2909)  {“Vietnom  Shrimp  All'.l 
Finol  "]. 
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rat(!  companies  with  no  hi.story  ot  an 
individually  calculated  rate  the  margin 
determincul  for  cooi)erative  separate  rate 
respondents  from  the  uiuhnlying 
investigation.'^  However,  for  tho.se 
se])arate  rate  respondents  that  had 
received  a  calculatcul  rat(;  in  a  prior 
.s(!gment,  concairnud  with  or  more  r(!cent 
than  the  calculatcid  rate  in  the 
underlying  investigation,  the 
Diipartimmt  assigned  that  cahudated  rate 
as  the  companv’s  sejiarate  rate  in  the 
review  at  hand.  "* 

In  this  review,  we  i)reliminarily  found 
that  a  r(;asonahle  method  was  to  assign 
to  the  .separate  rate  company  Wei  fang 
Dongfang,  with  no  history  of  an 
individually  c.alculated  rate,  the  margin 
iialculated  for  coojjerative  sejiarate  rate 
re.sj)ondents  in  the  underlying 
investigation,  123.83  percent.'"  No 
parties  commented  on  this  separate  rate 
and  we  continue  to  assign  this  sej)arate 
rate  for  the  final  results. 

The  I’RC-Wicle  Entity 

In  addition  to  the  separate-rate 
certification  discussed  above,  there  were 
two  comi)anies,  Strihhons  ((hiangzhou) 
Ltd.  (“Strihhons  (iuangzhou"). 

Strihhons  (Nanyang)  MN(],  Ltd. 
(“Strihhons  MNC”),  (colleclivelv  “MN(i 
Strihhons”-")  for  which  we  initiated  a 
review  in  this  proceeding  and  which 
j)reviously  luul  a  .se])arate  rate.  However, 
in  accordance  with  the  Department's 
established  NME  methodologv.  a  partv’s 
se])arate  rate  status  mu.st  he  e.stahlished 
in  each  segment  of  the  proceeding  in 
which  the  party  is  involved.-'  Because 
the.se  comjjanies  did  not  file  a  timely 
(/.e..  within  (it)  calendar  days  after 
publication  of  Initiation  Notice; --) 
sejjarate  rate  e:ertification  to 
demonstrate  eligibility  for  a  separate 
rate  in  this  admiid.strative  review,  or 


S(f(’  Adniinislralivtf  I{in  i(nv  ol  ('('ildin  Frozdit 
Wiininvalur  Shrimp  From  I  ho  Fooplo  's  Hopuhlic  of 
China:  Final  liosalts  and  Partial  lloscission  of 
Antidumping  Duty  Administndivi:  lloviow.  7Tt  FR 
4<I4()().  4‘)4(i:{  (Augiisl  la.  2010). 

">  Id. 

Soo  .\arro\\  UVn  f.‘;i  liihhons  With  UV;rca 
Solvodgo  From  tho  Fooplo's  llt'pid)lio  of  China: 

Final  Dotormination  of  S<dos  at  Ij:ss  Than  Fair 
Vahio.  7ri  FR  41H0».  41H12  ()iilv  10.  2010)  (  'Final 
l.'I'FV'  l)(!l(!mii nation”). 

-"MNC  .Stnl)l)ons  lilod  tlinir  Snparalo  Rati; 
(itnlilicalion  on  liilialf  ot  Iwo  coinpanii^s  undor 
(:oll()(:liv(!  nanio  MN(;  .Stril)l)ons.  Iiowcn'or.  Ilio 
Dopariniont  inilialod  our  adminisiralivo  roviow  on 
Iwo  coinpanios  .Stril)l)ons  Cuan^/.liou  and  .Slrildions 
MNC.  and  wo  will  oonliniio  lo  Iroal  tlioso  two 
(:oin|)anio.s  a.s  two  siijiaralo  laitiliii.s. 

-'  Soo  Sigma  Carp,  v.l  idtoil  States.  1 17  l''.:id 
1401.  1405-00  (F'od.  (iir.  1007)  (allirinina  tlio 
n(!pai  lmonF.s  pnisnmption  of  .State!  control  over 
oxporlors  in  NMF  ca.so.s). 

Soo  Initiation  of  Antidumping  and 
Conntor\  (nling  Dntv  Administrativo  Itovioivs  and 
llopaosts  for  I'lovooation  in  Part.  70  FR  07i:i:i.  07134 
(Oclol)or  ai.  201 1). 


certify  that  they  had  no  shipments,- *  we 
preliminarily  determined  that  the.se 
companies  were  part  of  the  BROwide 
entity.  In  addition,  hecau.se  Precious 
Idanet  withdrew  timely  the  only  request 
for  review  and  did  not  have  a  prior 
separate  rate  .status,  it  is  also  part  of  the 
PRC-wide  entity.  No  jiarties  commented 
on  thesi;  determinations  and  we 
continue  to  find  these  comiianies  ])art  of 
the  PRC-wide  entity  for  these  final 
results. 

We  note  that  MN(i  Strihhons  filed  a 
recpiest  lo  he  selected  as  a  voluntary 
res])ondent  after  one  of  llu;  selected 
resjiondenls  withdrew  from  the 
proceeding.  However,  MNC  Strihhons 
made  this  re(]uest  after  it  had  missed  the 
(iO-day  deadline  to  demon.strate  its 
eligibility  for  a  sejiarate  rate  (/.e.,  failed 
to  provide  a  timely  sejiarate  rate 
certification)  and  the  De|)artment 
returned  its  suhmissions  in  accordance 
with  19  CFR  3.'51.3()2(d).^'' 

Use  of  Facts  Otherwise  Available  and 
AFA 

.Section  77()(a)  of  the  Act  provides  that 
the  Diipartment  shall  apply  "facts 
otherwisi;  available”  if:  (1)  neces.sarv 
information  is  not  on  the  record;  or  (2) 
an  interested  (larty  or  any  other  person 
(A)  withholds  information  that  has  been 
nupKi.sted,  (B)  fails  to  jirovide 
information  within  the  ditadlines 
e.stahlished.  or  in  the  form  and  manner 
ntcjuested  by  the  Department,  subject  lo 
subsections  (c)(1)  and  (e)  of  section  782 
of  the  Act,  (C)  significantly  imiiedes  a 
proceeding,  or  (D)  provides  information 
that  cannot  he  verified  as  provided  by 
section  782(i)  of  the  Act. 

Huhscherc;orp  did  not  respond  to  the 
Department’s  Section  D  cpie.slionnain;  or 
.Sections  A  and  C  sujiplemental 
(pie.stionnaires  in  this  admini.strative 
r(;view.  and  informed  the  Dejiartment 
that  it  would  no  longer  participate  in 
this  review.'^'’  A.s  a  result,  Huhschercoi]) 
failed  to  provide  requested  information 
that  is  neces.sarv  for  the  Dejiartment  lo 
calculate  an  antidumping  duty  rate  for 
Huhschercorp  in  this  administrative 
review.  This  information  includes 
conqilete  jiroduct  characteristics  related 
to  control  numbers  of  products  sold  in 
the  United  .States,  FOPs,  consumjilion 
rales  of  FOPs,  and  prochuition  jiroces.ses 
data.  Without  this  information,  it  is  not 
])o.ssihle  for  the  Department  to 


-  ‘  Soo  id. 

Soo  l,(!ll(!r  Iroin  R()l)(!i'l  liollin^.  I’rogrnin 
Miinii>>i!r.  AD/CVI)  (1|)(inili()ns.  Ollico  4  lo  Mr.  )inmis 
Ciinnon.  Wiltiain.s  Miilliin.  riiprn.sdniin”  .Slril)l)ons 
(Cnaiif^/liou)  1,1(1.  and  Stril)))ons  (Nanyang)  MNC. 
l.td..  (lalod  janiiarv  ia.  2012  ("R(!j(!(:lion  l,(!tl(!r''). 
'■‘"Soo  1  lnl).s(:lu!r(:or|)',s  May  2!).  2012.  sulinii.ssion. 


determine  or  calculate  an  antidumping 
margin. 

Huhschercorp  withheld  requested 
information,  significantly  imjieded  this 
jiroceeding  and  did  not  provide  the 
Il(;])artment  with  the  information 
necessary  to  calculate  an  antidumping 
duty  margin.  Therefore,  jiursuant  to 
S(;ction  77(i(a)(l)  and  (2)(A)  and  ((i)  of 
the  Act.  the  Department  finds  that  the 
use  of  total  facts  available  is 
ajipropriate. 

.Section  77(i(h)  of  the  Act  further 
provides  that  the  Department  may  use 
an  adverse  inference  in  ajiplying  the 
facts  otherwise  available  when  a  party 
has  failed  to  cooperate  hv  not  acting  to 
the  he.st  of  its  ability  to  conqily  with  a 
reejuest  for  information.-"  Adverse 
inferences  are  ajipropriate  “to  ensure 
that  the  party  does  not  obtain  a  more 
favorable  result  by  failing  to  coojierate 
than  if  it  had  coojierated  fully.” 
Furthermore,  “affirmative  evidence  of 
had  faith  on  the  part  of  a  respondent  is 
not  reepiired  before  the  Dejiartment  may 
make  an  adverse  inference.”  -"  We  find 
that  Huh.schercorji  did  not  act  to  the 
best  of  its  ability  in  this  administrative 
review,  within  the  meaning  of  .siiction 
77(i(h)  of  the  Act,  because  it  failed  to 
resjiond  to  the  Dejiartment's  reijue.sts  for 
information  and  failed  to  jirovide  timely 
information.  Therefore;,  we; 
jireliminarilv  eleterniineel  that  an 
aelverse;  infe;re;ne;e;  was  warranteel  in 
se;le;e:ting  freim  the;  lae:ts  eitherwi.se; 
iivailahle  with  resjiee:!  to  this 
e:e)mjiany.“"  Nei  jiarties  eli.sagreeel  with 
this  eleterminatiem  anel  we;  e:eintinue;  tei 
ajqily  iae:ts  available  with  an  aelverse; 
inie;re;ne;e;  tei  Hulise:lu;rceirji  for  these 
final  results. 

Selection  of  the  Adverse  Facts 
Available  (“AFA”)  Rate 

.See;tie)n  77(i(li)  eif  the;  Act  provieles 
that  the  Dejiartment  may  use  as  AFA 
informatiem  eleriveel  from:  (1)  The; 
jietition;  (2)  the;  final  ele;te;rniinatiein  in 
the;  investigatiein;  (3)  any  jirevienis 
review:  or  (4)  any  eitlu;r  infeirmation 
jilae:e;el  ein  the  ree;eirel. 

In  the;  .SAA,  Congress  e;xjire;ssly  state;el 
that  the;  e:heiie:e;  eif  AFA  must  “ensure 


-'•.Sec  \'otioo  of  Final  Itosidts  of  Antidamping 
Duty  Administndivi'  lloviow:  Stainloss  Stool  liar 
from  India.  7(1  FR  54()2a.  54(l25-2(i  (.S(!|)l(!ml)(!i'  la. 
21)05):  .Xotico  of  Final  Dotormination  of  Solos  at 
Loss  Than  F(nr  \  'idno  and  Final  .\i:gativo  Critical 
Cironmsiancos:  Carhon  and  Corl(nn  Alloy  Stool 
Who  Hod  from  Hra/.il.  07  FR  55702.  55704-0(. 
(August  :U).  2002). 

Soo  SAA.  Ill  »70. 

Soo  Antidumping  Duties:  Countonrnling 
Duties:  Final  rule.  (i2  FR  27200.  27a4()  (.May  1!). 
1007):  soo  also  A'ippon  Slool  Corp.  v.  ( ’nitod  Stales. 
aa7  F.ad  ia7a.  ia»2-«a  (Fuel.  Cir.  2ooa) 

["A’ippon  "]. 

"'Soo  .\ippon.  aa7  F.ad  at  iat{2-Ba. 


Federal  Register / Vol.  78,  No.  30 /Wednesday,  February  13,  201 3 /Notices 


10133 


tliat  th(!  parly  do(!s  not  ol)tain  a 
favoral)le  nisult  by  failing  to  corroborate 
than  if  it  ha«l  cooperated  fullv.  In 
einj)Ioying  adverse  inferen(;(i.s,  “one 
factor”  the  ll(!])artinent  “will  consider  is 
the  extent  to  which  a  partv  niav  h(!nefit 
from  its  own  lack  of  cooj)eration.” 

The  Department's  practice,  when 
selecting  an  AKA  rate  from  among  the 
possible  sonrccis  of  information,  has 
lu'en  to  .select  the  highest  rate  on  the 
record  of  the  proceeding  and  to  ensure 
that  the  margin  is  sufficientlv  adver.se 
“as  to  effectuate?  the  statutory  purpo.ses 
of  the  adverse  facts  available  rule  to 
induce  respondents  to  provide  the 
Diipartment  with  complete  and  accurate 
information  in  a  timely  manner."  " 

As  a  result,  we  have  assigned  to 
Huh.schercorp  a  rate  of  247.().'5  jjercent. 
which  is  the  highe.st  rate  alleged  in  the 
|)etition.  as  noted  in  the  initiation  of  the 
le.ss-than-fair-value  (“I/rFY”) 
inve.stigation.  adjusted  with  the 
surrogate  value  for  labor  rate  used  in  the 
linal  det(!rmination.  *- 

( Corroboration  of  Secondary 
Information 

Information  from  prior  siigments  t)f 
the  procec'ding  constitutes  secomlary 
information  and  .section  77()(c)  of  tlu; 

Act  proviihis  that  the  Dcjpartment  shall, 
tt)  the  extcait  practicable,  corroborate 
that  secondarv  information  from 
indej)(!ndent  sourccis  niasonahlv  at  its 
disposal.  The  D(!])artm(!nt’s  regulations 
provide  that  “corrol)C)rat(;”  means  that 
the  D(!])artment  will  satisfy  itself  that 
the  secondary  information  to  he  used 
has  ju'ohative  value. '  *  To  he  considercid 
corrohorat(;d.  the  De|)artment  must  find 
the  secondary  information  is  both 
reliable  and  relevant.'^ 

">  Si‘o  .SAA.  at  870. 

”  St!f.  (Aniuin  Sliu‘l  (Miic/r’Ic  }{<‘/nfonin" 
linis  from  Turkoy:  Fiiuil  licsiilts  ami  l{l^!i(■ission  of 
.Antidumping  Daly  Adminislixtiivo  Hrviow  in  Part. 

71  I'K  (i.">082.  (15084  (N’ovianixa  7.  200(i). 

Xarron  ltV»\c(i  Itihhons  with  ItVa  ca 
Si‘lvi-<l<>i‘  fnim  the  Paoplo's  Itopnhlir  of  China  and 
Taiwan:  Initiation  of  Antidnmpini^  Daty 
Invvstif’ations.  74  FR  ;)02<n  (.Xuf-ust  0.  2009) 

("LTPV  Initiation")  and  Pinal  LTFV  Dotarmination. 
75  l-'K  at  41812.  and  accoinpanviii};  Issuos  and 
Dneision  NliMiuiranduni  at  (aiininnnt  1. 

“.Sec  19(;i-'K  :i51.;i08(d):  sot-  alsoSAA.nt  870. 

Si-i;.  f,'."..  Taporod  Hollar  licarin<fs  and  Fails 
Tharaof.  Finishad  and  I  'nfinishad.  From  Japan,  and 
Taprrad  llollar  licarini’s.  Four  Inclu's  or  h-ss  in 
Ontsidc  Diamatar.  and  Componimts  Thoraof.  From 
Japan:  Praliminaiy  llasnlts  of  Antidnmpina  Duty 
Administrativa  Hcvii-ws  and  PartiaJ  Termination  of 
Administrative  lleviim  s.  til  FK  57:i!n.  57.'192 
(Novinnhiir  (i.  19!l(i).  nnclian^nd  in  Tapewd  Holler 
Hearines  and  Pails  Thereof.  Finished  and 
Unfinished.  From  Japan,  and  Tapewd  HoJIer 
Heariiii’s.  J'onr  Inches  or  h'ss  in  Outside  Diameter, 
and  Components  Thereof.  From  Japan:  Final 
Hesnits  of  Antidumping  Duty  Administrative 
Heviews  and  Termination  in  Pad.  02  FR  1 1825 
(March  l.'l.  1997). 


To  determint!  whiither  the  information 
is  reliable,  we  placed  information  from 
th(!  LTFV  i n vest igiit ion  on  the  ntcord  of 
this  .segment  of  the  proceeding,  iind 
reviewttd  the  adetpiacy  :md  ticcuracy  of 
the  informtition  in  the  jitdition  (hiring 
our  |)re-initiation  tmalysis  for  purpostis 
ofthe.se  final  results,  including  .source 
documents  as  well  as  |)uhlicly  civiiilahlt! 
information.  Htised  on  our 
examination  of  the  information,  we  htive 
determined  that  the  margins  in  the 
petition  are  reliable  for  the  innposes  of 
this  admini.strative  rtivitiw.  *'’ 

To  determine  tht;  rtilevtince  of  the 
|K!tition  margin,  we  plactid  the  model- 
s])(!cific  rates  calcuhited  for  the 
mandatory  respondent,  Yama  Ribbons 
and  Bows  (Co.,  Ltd.  (“Yama"),  in  the 
LTFV  invtistigcition  on  the  record  of  this 
segment  of  the  jiroceeding  and 
compared  the  247.(i.'j  percent  rate  with 
those  model-spt!cific  rates.  We  find  that 
this  margin  is  relevant  bticause  the 
ptitition  rate  fell  within  the  range  of 
model-specific  margins  calculated  for 
tlu!  mandiitory  resiiondent  in  the  LTFV 
investigation,  this  is  the  first  revitiw 
und(!r  this  order  (/.(?.,  onlv  one  .segmtjnt 
removed  from  the  LTFV  investigtition), 
and  lluhschercorp  exporttid 
merchandise  during  the  BOR  that  w:is 
sjKicifically  prodnetid  hv  Yama. 

Further,  the  Dtjpiirtimtnt  will  consid(;r 
information  rtiiisomihly  <it  its  (lis])osal  as 
to  wlu!ther  then?  tire  circumstances  that 
would  render  a  mtirgin  inappro])riate. 
Where  circum.stances  indicate  that  the 
selected  margin  is  not  tijipropriate  as 
AFA.  the  Dtipartment  may  disregard  the 
margin  and  determine  an  apjiropriate 
margin.  *"  Therefore,  we  examined 
whether  any  information  on  tht;  record 
would  discredit  the  selected  ratt;  as 
rtiasonable  facts  available.  No 
information  on  the  admini.strative 
record  discredits  the  selected  AFA  rate. 

Based  on  the  above,  for  tlu?se  final 
results,  the  Department  finds  tht?  highest 
rate  dtirived  from  the  (letition  (i.e., 
247.().'j  perctiiit)  is,  therefort!. 

See  LTFV  Initiation.  74  )•  ){  at  :t‘l294-:i929(). 

>'‘See  issiuis  and  l)(a:isi()n  Memorandum,  at 
('.omnuait  1. 

See  id.:  I•'i]lal  ()oi'rot)oration  Memo:  and  l)ie 
.Mcanorandinn  to  liie  )''ite  from  Karine  O/.irvan. 
■Xnafyst.  entitled.  ■■I’iaccanrmt  ot  I’roprielary  Model- 
.Speciiic  Margins  trom  tlie  I.ess-'l’lian-F’air- Value 
Investigation  on  tin;  Rijcord  and  Oorrolroralion  ot 
Adverse  Facts  .Availalile  Rale;  Idr  llu!  I’reliminary 
Residls  in  llie  2010-2(11 1  Antidumping  Dulv 
Administrative  Review  ot  Narrow  Wtnam  Ril)l)ons 
witli  Woven  .Selved”e  from  tlie  I’RC.."  dated  )uly  81, 
2012  {"I’reliminarv  (iorrolHiration  Memo"). 

'"See.  e.e..  I■'resh  Cat  Flowers  from  .Mexico:  Final 
Hesnits  of  Antidnmpine  Duty  Administrative 
Heview.  01  I  R  0812.  (i814  (I’elu  nary  22.  19!)0) 
(wlierc!  tl)(!  Departuuail  disre*>arded  tlie  liigliest 
calculated  margin  as  AFA  liecause  the  margin  was 
based  on  a  company’s  uncharacteristic  Inisiness 
expense  resulting  in  an  umisiiallv  high  margin). 


corroborated  to  the  exttsnt  ])racticable. 
pursttant  to  section  77()(c)  of  the  Act. 
Thus,  we  have  assigntid  1  luhschercoi'i) 
this  nite,  as  AFA,  in  this  :idministnitivt; 
revitiw.  For  ftirther  di.scttssion  of  the 
corroboration  of  this  ratt?,  siu;  Lssncjs  and 
Decision  Memoriindtim  at  (lomment  1, 
Final  (kirrohoration  Memo,  tmd  the 
Brtiliminary  (lorrohoration  Memo. 

Final  Results  of  Review 

The  Depiirtment  determined  that  the 
dtim]hng  margins  for  the  BOR  are  its 
follows: 


Exporter 

Weighted-av¬ 
erage  margin 
(percentage) 

Hubscher  Ribbon  Corp.,  Ltd. 

(d/b/a  Hubschercorp)39  .... 

247.65 

Weifang  Dongfang  Ribbon 

Weaving  Co.,  Ltd . 

123.83 

PRC-wide  Entity'*'’ . 

247.65 

Assessment 

Bursuant  to  section  7.'il  (a)(2)(A)  of  the 
Act  and  10  OFR  3.'il  .21 2(h),  the 
De])artment  will  determine,  and  U.S. 
Oustoms  and  Border  Brotection  (“OBB”) 
shall  a.ssess,  antidumping  duties  on  till 
appropriate  (intries  of  subject 
merchandise  in  accordiinct!  with  tin; 
fimil  r(!sults  of  this  revi(!w.  In  this  case, 
the  De]);irtment  determined  that  the 
assessment  ratt;  for  the  .sejiarate  rate 
res])ondent  Weifang  Dongfang  will  he 
tilt!  separate  rate  of  123.83  pttreent  from 
the  ])revit)us  period  less  the  0.39  percent 
export  subsidy  rate’*'  which  will  he 
e(]ual  to  123.44  ])ercent.  The 
Department  also  determined  that  the 
ass(!ssment  rate  for  Huhscluircorp  will 
ht!  tilt!  highest  petition  rate  of  247.0.'5 
lierctmt  less  the  0.39  percent  export 
subsidy  rate-*-  which  will  he  etpial  to 
247.20  ])ercent.  Additionally,  the 
Dejiartment  will  instruct  C]BB  to 
litluidate  entries  of  subject  merchandi.se 
exported  by  the  BRC-wide  entity  at  the 
BR(Fwide  rate  of  247.0.')  percent  less  the 
0.39  percent  export  subsidy  rate'*-* 
which  will  etpial  247.20  percent. 
Accordingly,  the  Dejiartment  is 
adjusting  the  as.sessment  rates  of 
Weifang  Dongfang.  Hubschercorj)  and 
the  BRCFwide  entity  for  exjiort  subsidies 

nc)l(!  Iluil  llnl)scht!r  Rihlxjii.s  Corp..  l.ld.  (d/ 
h/ii  I  luli.schcrcorp)  i.s  a  lliird-connti'v  ni.sidlcr  from 
Canada. 

"‘For  lh(!  rtjasons  stated  al)ov(!.  tlio  Dcparluumt 
has  concludcid  tlial  llu:  I’RC-widc  laitily  includes 
.Slrililuins  (Ouang/.luui)  l.ld.:  .Slrihluins  (Nanyang) 
MNC  l.ld.  and  I’recious  I’lanel. 

"  See  See  \armw  It'oven  Hilihons  with  llVn-en 
.S’e/ver/ge  from  the  People's  Hepnhiic  o  f  China:  Final 
A  ffirmative  Coanteivailin<’  Duty  Determination.  75 
FR  4  1801  duly  19.  2010)  {■  Final  CVD 
Determination  "]. 

See  FinnI  CA'D  Determination. 

' '  See  Final  CA’D  Determination. 
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in  the  same  manner  that  the  D(!i)artment 
adjiistcul  (;a(:h  company’s  cash  de])osit 
rate.  .SeeCiash  D(;])()sit  Re(|uirem(mts 
section  l)elo\v.  The  Uepartment  intends 
to  issue  approjji’iate  assessnumt 
instructions  dir(!ctlv  to  (iUF  15  davs 
art(!r  j)nhIication  ot  tlie  final  results  of 
this  revi(!\v. 

(.’ash  Deposit  Ke(|uireinents 

While  the  Department  did  not 
conduct  a  com))anion  countervailing 
duty  (‘‘(iVD”)  administrative  review,  in 
the  final  determination  of  the  CVD 
inve.stigation  on  narrow  woven  ribbons 
from  the  I’RCT  the  Department 
determined  that  the  jirodiict  under 
investigation  henefitted  from  an  ex])ort 
subsidy.’*'*  Accordingly,  the  De])artment 
will  instruct  CiBR  to  re(|uire  an 
antidum])ing  cash  deposit  erpial  to  the 
weighted-average  amount  by  which  the 
normal  value  exceeds  the  export  price, 
as  indicated  above,  reduced  by  an 
amount,  as  appro])riate.  determined  to 
constitute  an  exjjort  suhsiilv  in  the  Final 
(iVD  Datermination.  'Fhenifore.  for 
Ihihschercorj),  the  separate  rate 
res])ondent,  \Veifang  Dongfang  and  the 
RRC-wide  entity  the  De))artment  will 
instruct  CiBR  to  recpiire  an  antidumping 
duty  cash  deposit  for  each  entry  ecjual 
to  tile  weighted-average  margins 
indicated  above  adju.sted  for  the  export 
subsidy  rate  determined  in  the  Final 
(iVD  Daiai'ininatian.  'fhe  adjusted  cash 
(lejiosit  rates  are  123.44  percent  for 
Weifang  Dongfang  and  247.28  percent 
for  I  luh.schercorj)  and  the  BR(’,-wide 
entity.’*"’ 

The  following  cash  deposit 
reiiuirements  will  he  effective  u]K)n 
]iui)licalion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  suhjecd  merchandise  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(2KC)  of  the  Act:  (1)  For 
Huhschercorp.  a  third-country  reseller 
from  Canada,  the  cash  dejiosit  rate  will 
he  that  established  in  the  final  results  of 
this  review;  (2)  for  Weifang  Dongfang,  a 
PR(i  exporter  which  has  a  separate  rate, 
the  cash  dejiosit  rate  will  he  that 
established  in  the  final  results  of  this 
review:  (3)  for  jireviously  inve.stigated 
PRC  exjiorters  not  li.sted  above  that 
received  a  sejiarate  rate  in  a  jirior 
segment  of  this  jiroceeding,  the  cash 


StH'  Narrow  ll'orcji  liilihons  with  UVa’f.'/i 
Siflvoil^o  froai  Iho  Pco/j/ij's  Hopahlii'  of  Chino:  Final 
Alfinnalivo  (iounlon  iiilin^  llnlv  l)i:lcrininalion.  7.'j 
l•'K  41801  duly  10.  2010)  {-Finol  CXI) 
Dolorniinalion"). 

Sao  MiMnoniiuluin  from  Kaiiiio  tlzirvan  to 
KoImm'I  l{()lliiif>  l■(!f>a|■(lill}>  tli(!  adjusloel  cast)  doposit 
rata  (dalad  concurruiilly  will)  this  nolioo)  for  fuithar 
dotail  oil  llio  calculalioii  of  llioso  adiustiiuiiits. 


(lejiosit  rate  will  continue  to  he  the 
exjiorter-sjiecific  rate:  (4)  for  all  PRC 
exjiorters  of  subject  nierchandi.se  that 
have  not  been  found  to  he  entitled  to  a 
sejiarate  rate,  the  cash  dejiosit  rate  will 
he  the  PRC-wide  rate  of  247.2() 
jiercent: ’*'*  and  (5)  for  all  non-PR(i 
exjiorters  of  subject  nierchandi.se  which 
have  not  received  their  own  rate,  the 
cash  dejiosit  rate  will  he  the  rate 
ajijilicalile  to  the  PRCi  exjiorter  that 
sujijilied  that  non-PRC  exjiorter.  ’I’liese 
dejiosit  recjuirenients,  when  imjiosed, 
shall  remain  in  effect  until  further 
notice. 

Notification  to  Interested  Parties 

'I’liis  notice  serves  as  a  final  reminder 
to  imjiorters  of  their  resjionsihilitv 
under  19  CiFR  351.402(f)(2)  to  file  a 
certificate  regarding  the  reinihur.senient 
of  antidumjiing  duties  jirior  to 
licjuidation  of  the  relevant  entries 
during  the  review  jieriod.  Pursuant  to  19 
CFR  351.4()2(f)(3),  failure  to  comjily 
with  this  recjuirenient  could  result  in 
the  Dejiartment  jiresnming  that  the 
exjiorter  or  jiroducer  jiaid  or  reimhursed 
the  antidumjiing  duties. 

This  notice  also  serves  as  a  reminder 
to  jiarties  subject  to  administrative 
jirotective  order  (“APO”)  of  their 
resjionsihilitv  concerning  the 
disjiosition  of  jirojirietary  information 
disclosed  under  APO.  'rimely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
Jirotective  order  is  hereby  recjuested. 
Failure  to  comjily  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionahle  violation. 

This  notice  of  the  final  results  of  this 
review  is  i.ssued  and  published  in 
accordance  with  sections  751(a)(1)  and 
777(i)  of  the  Act. 

Dated:  tdiliriiarv.  .5.  2013. 

Paul  Piijuado, 

Assistant  Sacrotavv  for  Import 
Administration. 

APPENDIX 

Coinnient  in  the  Issues  and  Decisiuii 
Memurandum 

Comment  1:  Dseol  llie  lligliest  Petition  Rate 

as  Adverse  I'acts  Availalile 
|I  K  Dot;.  2in:i-():i2;i(i  l•'ill!ll  2-l2-i:t:  ara.i  tmil 
BILLING  CODE  351(1-DS-P 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-588-857] 

Welded  Large  Diameter  Line  Pipe  From 
Japan:  Final  Results  of  the  Expedited 
Second  Sunset  Review  of  the 
Antidumping  Duty  Order 

AGENCY:  hnjiort  Admini.stration. 
International  'frade  Administration. 
Dojiartmont  of  (iommorco. 

SUMMARY:  On  Octolior  1.  2012,  the 
Dojiartmont  of  Oommorco  (tho 
Dojiartmont)  initiated  tho  .second  sunset 
review  of  the  antidumping  duty  order 
on  welded  large  diameter  line  pijie  (line 
jiijie)  from  Japan  jiursuant  to  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).'  On  the  basis  of  a 
notice  of  intent  to  jiarticijiate  and  an 
ade(juate  snlistantive  resjion.se  filed  on 
behalf  of  domestic  interested  jiarties, 
and  no  resjionse  from  a  resjiondent 
interested  jiarty.  the  Dejiartment 
conducted  an  exjieditecl  (120-day) 
sunset  review.  As  a  result  of  this  sunset 
review,  the  Dejiartment  finds  that 
revocation  of  the  antidumjiing  duty 
order  would  likely  lead  to  the 
continuation  or  recurrence  of  dumjiing. 
'fhe  magnitude  of  the  margin  of 
dumjiing  likely  to  jirevail  if  the  order 
were  revoked  is  identified  in  the  “Final 
Results  of  Review”  section  of  this 
notice. 

DATES:  Hffactive  Data:  Feliruarv  13. 

2013. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Drury  or  Angelica  Mendoza.  AD/CiVD 
Ojierations.  Imjiort  Administration, 
International  'frade  Administration. 

II. S.  Dejiartment  of  Commerce.  14th 
Street  and  Constitution  Avenue  N\V.. 
Wa.shington,  DC  20230;  telejihone:  (202) 
482-0195  or  (202)  482-3019. 
resjiectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  1,  2012,  the  Dejiartment 
initiated  the  sunset  review  of  the 
antidumjiing  duty  order  on  line  jiijie 
from  jajian  jinrsuant  to  .section  751(c)  of 
the  Act.  See  Snnsat  Initiation,  'fhe 
Dejiartment  received  a  notice  of  intent 
to  jiarticijiate  from  United  States  .Steel 
Corjioration  on  October  10,  2012,  and  a 
notice  of  intent  to  jiarticijiate  from 
American  Cast  Iron  Pijie  Comjiany 
(ACIPCO);  Berg  .Steel  Pijie  Comjianv: 
Dura-Bond  Pijie  LLC;  .Stujiji 
Corjioration;  and  Welsjiim  Tubular  LLC 
II.SA  on  October  11.  2012  (collectively. 


'  Soa  Initiation  of  Fiva-Yaar  l"Snnsat"l  liaviaw.  77 
t'K  ,');)8!)7  (0(:l()l)(;r  1. 2012)  [Snnsat  Initiation). 
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domestic  interested  parties).  All 
domestic  interested  parties  provided 
information  witliin  the  deaclline 
siiecificid  in  It)  (’,FR  3.'il.218(d)(l)(i),  and 
provided  information  recpiired  under  It) 
(3  R  3.11 .218(d)(l)(ii).  I'lie  domestic 
inti;resled  parties  clainKul  interested 
|)arty  status  under  section  771(t))((;)  of 
the  Act  as  U.S.  ])roducers  of  a  domestic 
like  product.  We  receivtul  a  complete 
substantive  re.s])onse  from  the  domestic 
interested  parties  within  the  3()-day 
(Uiadline  specified  in  IttdFR 
3.51.21«(d)(3)(i)  on  October  31. 2012.  No 
respoiulent  inter(?st(ul  ])arties  submitted 
responses.  As  a  result  of  the  timely 
fded.  suh.stantive  response  from  the 
domestic  interested  parties,  the 
Department  conducted  an  expedited 
sunset  review  of  the  order.  ])ursuant  to 
.section  7.11  (c)(3)(H)  of  the  Act  and  19 
OFR  3.11.218(e)(l)(ii)(C)(2). 


Scope  of  the  Order 

'fhe  product  currently  is  cla.ssified 
under  II..S.  llarmonizetl  Tariff  .Schedule 
(IIT.SD.S)  item  numhcns  730.1. 11. 10. 30, 
730.1.11.10.00,  7301.11. .10.00, 
7301.12.10.30.  7301.12.10.00. 
7301.12.10.00,  7301.19.10.30. 
7301.19.10.00.  and  7301.19.10.00. 
Although  the  HT.SD.S  item  numhers  arc; 
provided  for  convenience  and  customs 
purpo.s(!s.  the  written  descri])tion  of  the 
scop(!  in  till!  ai;companving  decision 
memorandum  remains  disjjositive.  .See 
■‘l.ssues  and  Decision  Memorandum” 
from  (Christian  Marsh.  D(!i)uty  Assi.slant 
.S(!cretarv  for  Anlidum))ing  and 
(Countervailing  Duty  (l])erations.  to  Paul 
Fi(|uado.  Assi.stant  Secnitary  for  Import 
Admini.stration.  dated  concurrently 
with  this  notice  (Dcicision 
Memorandum). 


Analysis  of  (Comments  Received 

All  issues  rai.sed  in  this  sunset  review 
are  addre.ssed  in  the  Decision 
Memorandum,  which  is  hereby  ado])ted 
by  this  notice.  The  i.ssues  di.scussed  in 
the  Decision  Memorandum  include  the 
likelihood  of  the  continuation  or 
recurrence  of  dum|)ing  and  the 
magnitude  of  the  margin  of  dumping 
that  is  likelv  to  prevail  if  the  order  were 
nwoked.  Parties  can  find  a  comj)lete 
discussion  of  all  issiu's  rai.sed  in  this 
sunset  revi(;w  and  the  corres])onding 
r(!commendation.s  in  this  ])uhlic 
memorandum,  which  is  on  file 
(dectronically  via  Import 
Administration’s  Antidumping  and 
(Countervailing  Duty  (Centralized 
Flectronic  .Service  .System  (lA  A(C(CE.S.S). 
lA  A(C(CF.S.S  is  available  to  regi.stered 
u.sers  at  litli}://i(icic(:(^ss.tr(i({(!.gov  and  is 
available  to  all  parties  in  the  (Central 
Records  Unit.  Room  7()4(i,  of  the  main 
D(!j)artment  of  (Comm(!rce  building.  In 


addition,  a  complete  vcnsion  of  the 
Detasion  Memorandum  can  he  acce.ssed 
dircu'.tly  on  the  Internet  at  liitp:// 
ia.ita.doc.t^ov/fin.  Th<!  paper  c;opy  and 
electronic  vcjrsions  of  the  D(!cision 
Memorandum  an;  iihaitical  in  content. 

Final  Results  of  Review 

The  D(!partment  detminines  that 
nu'ocation  of  the  antidumi)ing  duty 
order  on  line  pi])e  from  )a])an  woidd 
lik(!lv  lead  to  continuation  or  nuairnmce 
of  dum])ing.  Fnrtlnir,  tlu;  Dei)arlmenl 
finds  that  the  magnitudi!  of  the  margin 
of  dumping  that  is  likely  to  prevail  if  the 
order  was  revokcul  is  30.80  penamt  for 
Nij)pon  Steel  (Corijoration,  Kawasaki 
Steel  (Cor])oration,  and  for  all  other 
)a])anese  producers  and  ex])orters  of 
subject  merchandise. 

Notilication 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  res])onsihility  concerning  the 
return  or  d(;.struction  of  ])ro|)rietarv 
information  disclosed  under  APO  in 
accordance  with  15)  (CFR  311.301. 

Timely  notification  of  the  return  or 
destruction  of  APO  mat(;rials  or 
conviasion  to  judicial  protcuitive  order  is 
lua’ehv  n!(piest(id.  f'ailure  to  comi)lv 
with  th(!  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

'I'he  Department  is  issuing  and 
])uhlishing  the  results  and  notice  in 
accordance  with  sections  711(c),  712(c), 
and  777(i)(l)  of  the  Act. 

Dated:  )aiiiiarv  31 . 201 3. 

Paul  Pic|uaclu, 

Assistant  Sacratarv  for  import 
Administration. 

IKK  Dcm:.  201  Fil(!(l  2-12-i:i:  8:4.")  ain| 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC485 

Fishing  Capacity  Reduction  Program 
for  the  Longline  Catcher  Processor 
Subsector  of  the  Bering  Sea  and 
Aleutian  Islands  Non-Pollock 
Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
.Service  (NMF.S),  National  Oceanic  and 
Atmos])heric  Administration. 
Oommerce. 

ACTION:  Notice  of  fee  rate  adjustment. 

SUMMARY:  NMF.S  issues  this  notice  to 
decrea.se  the  fee  rate  for  the  non-pollock 
groundfish  fi.sherv  to  repav  the 


.$31. ()()().()()()  reduction  loan  to  finance 
the  non-])ollock  groundfish  fishing 
capacity  reduction  iirogram. 

DATES:  The  non-])ollock  groundfish 
|)rogram  fee  rate  decrease  is  effective 
januarv  1 ,  201 3. 

ADDRESSES:  .Send  (piestions  about  this 
notice  to  Paul  Marx,  Ohief,  Financial 
.Services  Division.  National  Marine 
losheries  .Service.  1311  Fast-West 
Highway.  Silver  .S])ring.  MD  20910- 
3282. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Marx,  (301)  427-875)9. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

.Sections  312(l))-(e)  of  the  Magnuson- 
.Stevens  Fishery  (lonservation  and 
Management  Ac:t  (10  l]..S.C.  1801a(h) 
through  (e))  generally  authorize  fishing 
capacity  reduction  jirograms.  In 
particular,  section  312(d)  authorizes 
industry  fee  .systems  for  repaying 
reduction  loans  which  finance 
reduction  program  costs. 

.Suhiiarl  L  of  10  (IFR  jiart  000  is  the 
framework  rule  generally  imjilementing 
section  312(h)-(e). 

.Sections  1111  and  1112  of  the 
Merchant  Marine  Act.  15)30  (40  A])p. 

II. S.C.  1275)fand  1275)g)  generally 
authorize  reduction  loans. 

Enacted  on  December  8,  2004,  section 
219,  Title  11,  of  F’Y  2001  Appro])riation.s 
Act.  Public  Law  104-447  (Act) 
authorizes  a  fishing  i:apacity  reduction 
])rogram  imjjlementing  cajiacitv 
reduction  plans  submitted  to  NMFS  by 
catcher  processor  subsectors  of  the 
Bering  .Sea  and  Aleutian  Islands 
(“B.SAI”)  non-pollock  groundfish 
fishery  (“reduction  fishery”)  as  .set  forth 
in  the  Act. 

The  longline  c;atcher  ])rocessor 
subsector  (the  “Longline  Suh.sector”)  is 
among  the  catcher  processor  subsectors 
eligible  to  submit  to  NMF'.S  a  capacity 
reduction  plan  under  the  terms  of  the 
Act. 

The  longline  suhsector  non-pollock 
groundfish  reduction  program’s 
objective  was  to  reduce  the  number  of 
ves.sels  and  ])erinit.s  endorsed  for 
longline  suh.sector  of  the  non-pollock 
groundfish  fishery. 

All  post-reduction  fish  landings  from 
the  reduction  fishery  are  subject  to  the; 
longline  suh.sector  non-])ollock 
groundfish  program’s  fee. 

NMF.S  propo.sed  the  implementing 
notice  on  August  11, 20()(i  (71  FR 
4(i3(i4),  and  ])ul)lished  the  final  notice 
on  .September  25).  2()()n  (71  FR  17898). 

NMF.S  allocated  the  S31.()()(),()()() 
reduction  loan  (A  loan)  to  the  reduction 
fishery  and  this  loan  is  repayable  by  fees 
from  the  fi.sherv. 
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On  .Septemljer  24.  2007.  NMFS 
])ul)lished  in  the  Federal  Register  (72 
FR  .'1421 9),  the  final  rule  to  iinpleinent 
the  industry  fee  system  for  repaying  the 
non-pollock  groundfish  program's 
reduction  loan  and  established  October 
24,  2007,  as  the  effectiv  e  date  when  fee 
colhiction  and  loan  repayment  began. 

'I'lu!  regulations  imphanenting  the 
program  are  located  at  §000.1012  of  .'iO 
CFR  part  OOO’s  .sulmart  M. 

NM1\S  i)ul)lishe(I,  in  the  Federal 
Register  on  Nov'embtu'  2,  200‘)  (74  FR 
50592),  a  notice  to  decrease  the  A  Loan 
fee  rate  to  ,$0,010  ])er  pound  effectiv’e 
January  1, 2010.  On  November  12.  2010. 
NMP'S  published  a  notice  (75  FR  09401) 
to  decrea.se  the  fee  rate  to  $0,015  per 
pound,  effective  January  1. 2011.  NMFS 
puJ)lished  a  notice  on  NovemJ)er  30, 

2011  (70  FR  74048)  to  further  decrease 
the  fee  rate  once  more  to  $0.0145  per 
pound  effective  January  1, 2012. 

NMFS  published  a  final  rule  to 
im])lement  a  second  $2,700,000 
reduction  loan  (13  loan)  for  this  fishery 
in  the  Federal  Register  on  September 
24,  2012  (77  FR  58775).  The  loan  was 
disbursed  llecemlxM'  18,  2012  with  fee 
collection  of  $0,001  jier  pound  to  hc!gin 
January  1, 2013.  This  fee;  is  in  addition 
to  the  A  Loan  fee. 

II.  Purpose 

The  purpose  of  this  notice;  is  to  adjust 
the  fee  rate  for  the  reduction  fisherv  in 
accordance  with  the  framework  rul(;’s 
§000.1013(1)).  Section  000.1013(h) 
directs  NMP’S  to  recalcadate  the  fee  to  a 
rate  tJiat  will  he  reasonably  necessary  to 
ensure  reduction  loan  re])ayment  within 
the  specified  30  V'ear  term. 

NMFS  has  determined  for  the 
reduction  fishery  that  the  current  fee 
rate  of  $0.0145  per  pound  is  more  than 
is  needed  to  service  the  A  loan. 
Therefore.  NMFS  is  decreasing  the  fee 
rate  to  $0.0111  per  j)ound  which  NMFS 
has  determined  is  sufficient  to  ensure 
timely  loan  repayment.  The  fee  rate  for 
the  13  loan  will  remain  $0,001  j)er 
])ound. 

Sul).sector  memhers  mav  c:onlinue  to 
use  Pay. gov  \o  disburse  collected  fee 
de})osit.s  at:  littp://\v\\’\v.i)(iv.gov/ 
poygov/. 

Please  visit  the  NMFS  Web  site  for 
additional  information  at:  http:// 

WWW. nnifs. 110(10. gov/inh/ 

fi  n  a  ncia  l_son'i  cos/b  i  lyhock  .htin. 

III.  Notice 

The  new  fee  rate  for  the  non-pollock 
(’ii’oundfi.sh  fisherv  is  effective  Januarv 
1,2013. 

From  and  after  this  date,  all  subsector 
members  ])aying  fees  on  the  non-pollock 
groundfish  fishery  shall  l)egin  paying 
non-])ollock  groundfish  fishery  ])rogram 


fees  at  the  revi.sed  rate.  Any  over¬ 
payments  of  landings  made  using  the 
previous  higher  fee  rate  will  he  credited 
to  future  landings. 

Fee  collection  and  submission  shall 
follow  previously  estal)li.shed  methods 
in  §000.1013  of  the  framework  rule  and 
in  the  final  fee  rule  published  in  the 
Federal  Register  on  Se])temher  24,  2007 
(72  FR  54219). 

Authority:  '1  he;  aiilhoritv  lor  this  action  is 
I’nhlic  Law  108-447.  10  li-.S.C.  IHOIa  (h-e). 
and  .50  CFR  000.1000  at  s(!(i. 

Dalnd:  l'’(;l)rnary  7.  20i:5. 

(lary  Reisner, 

Diraclor.  Officii  of  Mnnagcmcnl  and 
Notioiuil  .Marino  Pislwrios  Service. 

|FK  Doc.  2(U:M):i:i,5()  riled  2-12-1:1:  K:4.5  ami 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC398 

Magnuson-Stevens  Act  Provisions; 
Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Approved  Monitoring  Service 
Providers 

AGENCY:  National  Marine  Fisheries 
S(;rvice  (NMFS),  National  Oceanic  and 
Atmosjiheric  Administration  (NOAA), 
Oommerce. 

ACTION:  Notice,  apjiroved  monitoring 
service  |)rovider.s. 

SUMMARY:  NMFS  has  apjiroved  four 
companies  to  provide  dockside  and/or 
at-sea  monitoring  services  to  Northeast 
(NE)  multi.s})ecie.s  ve.ssels  in  fishing  year 
(FY)  2013.  Regulations  implementing 
Amendment  10  to  the  NE  Multispecies 
Fishery  Management  Plan  (Amendment 
10)  require  third-party  monitoring 
service  jiroviders  to  apply  to,  and  he 
ajiproved  by,  NMFS  in  a  manner 
consi.stent  with  the  Administrative 
Procedure  Act  in  order  to  be  eligible  to 
provide  dockside  and/or  at-sea 
monitoring  services  to  sectors. 
ADDRESSES:  Cojiies  of  the  list  of  NMF.S- 
a])])roved  sector  monitoring  service 
providers  are  available  at  http:// 

WWW. novo. nooo.gov/sfd/ 
sfdnuiltisoctor.html  or  by  sending  a 
written  re(|ue.st  to: 

•  Fax:  (978)  281-9135,  Attn:  Mark 
Chant. 

•  Mail:  55  Cheat  Republic  Drive. 
Chouce.ster,  MA  01 930,  Attn:  Mark 
Cirant. 

P’or  service  jirovider  contact 
information,  .see  the  SUPPLEMENTARY 
INFORMATION  section  of  til  is  notice. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Cirant,  Sector  Poliev  AnaJvst,  (978) 
281-9145.  fax  (978)  281-9135,  email 
Mark.Cn(int@N()AA  gov. 

SUPPLEMENTARY  INFORMATION: 

Amendment  10  expanded  the  .sector 
management  program,  including  adding 
a  recpiirement  to  ensure  accurate 
monitoring  of  both  sector  at-sea  catcJi 
and  dockside  landings,  and  common 
pool  dockside  landings  (75  FR  18202; 
April  9.  2010).  Framework  Adjustment 
45  to  the  FMP  (Framework  45,  70  FR 
23042,  April  25,  2011)  revi.sed  .several 
dockside  monitoring  requirements. 

Standards  for  Approving  Sectors 

Regulations  at  50  Ch"R  048.87(b)(4) 
describe  the  criteria  for  NMFS  approval 
of  interested  at-sea  and  dockside  .service 
providers.  Once  approved,  providers 
must  document  having  met  performance 
requirements  in  order  to  maintain 
eligibility  (§  048.87(b)(4)(ii)).  NMFS  can 
disapprove  any  previously  approved 
service  provider  during  the  FY  if  the 
service  jirovider  in  (luestion  cea.ses  to 
meet  the  performance  standards.  NMFS 
mn.st  notify  service  jiroviders  of 
di.sapproval  in  writing. 

NMFS  first  apiiroved  service 
Jiroviders  for  FY  2010,  based  ujion  the 
comjileteness  of  their  ajijilication 
addressing  the  regulatory  reejuirements 
(§  048.87(h)(4)(i)).  and  a  determination 
of  the  ajijilicant's  aliilitv  to  jierform  the 
duties  and  resjionsihilities  of  a 
monitoring  service  jirovider.  In  FY 
2011.  NMFS  ajijiroved  .service  jiroviders 
based  on  comjileteness  of  ajijilications, 
determination  of  ability,  and 
jierformance  during  FY  2010.  NMFS  did 
not  ajijirove  any  jiroviders  for  FY  2012 
because  there  was  no  dockside 
monitoring  requirement  and  at-sea 
monitoring  was  jirovided  .solelv  hv 
NMFS. 

NMFS  is  ajijiroving  service  jiroviders 
for  FY  2013  (beginning  May  1. 2013) 
based  on:  (1)  Comjileteness  of 
ajijilications;  (2)  determination  of  the 
ajijilicant's  ability  to  jierform  the  duties 
and  resjionsiliilities  of  a  .sector 
monitoring  service  jirovider:  and  (3) 
Jierformance  as  NMFS-funded  jiroviders 
in  FY  2012. 

NE  multi.sj)ei:ie.s  sectors  are  reejuired 
to  design  and  imjilement  indejiendent, 
third-jiarty  at-sea  monitoring  in  FY 
2013,  and  are  re.sjionsihle  for  the  t:o.st.s 
of  these  monitoring  reejuirements. 
unle.ss  eitherwise  instructed  by  NMFS. 
The  nigulations  currently  reejuire  the  Nli 
imdtisjiecies  fishery  to  hire  and  jiay  for 
dockside  monitoring  in  FY  2013.  In 
December  2012.  the  New  England 
Fishery  Management  Council  ajijiroved 
measures  to  modifv  the  at-sea 
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monitoring  program  and  eliminate  tlie 
recjuirement  for  dockside  monitoring  for 
both  .sector  and  common  pool  vess(ils. 

As  this  measure  has  not  yet  been 
a|)prove(l.  and  a  .sector  may  elect  to 
retain  dockside  monitoring  through  its 
operations  plan.  NMFS  is  also 
approving  dockside  monitoring  service 
providers. 


Approved  Monitoring  Service  Providers 

NMF.S  received  complete  apjdications 
from  three  service  providers  intending 
to  j)rovide  dotikside  and/or  at-.sea 
monitoring  .services,  and  one  .servic(! 
])rovider  intending  to  provide  onlv  at- 
.sea  monitoring  services.  All  four 
a])])licants  were  previously  approved 


and  provided  dockside  and/or  at-sea 
monitoring  services  to  .sectors.  The 
Regional  Administrator  has  approver! 
the  following  .service  providers  as 
eligible  to  ])rovid(;  dockside  mointoring 
and/or  at-sea  monitoring  sm  viccis  in  f’Y 
2013: 


Table  1— Approved  FY  2013  Providers 


MRAG  Amer-  X  X 

icas. 

Atlantic  Catch  X  X 

Data  Ltd.. 


East  West  .  X 

Technical 

Services, 

LLC. 


Address 

Phone 

Fax 

Web  site 

89  North  Water  Street,  New 
Bedford,  MA  02747. 

(508)  990-9054 

(508)  990-9055 

www.aisobseivers.com 

65  Eastern  Ave.,  Unit  B2C, 
Essex,  MA  01929. 

(978)  768-3880 

(978) 768-3878 

WWW.  mragamericas.  com 

99  Wyse  Road,  Suite  815, 
Dartmouth,  Nova  Scotia, 
CANADA  B3A  4S5. 

(902)  422-4745 

(902)  422-9780 

WWW.  a  tlanticcatchda  ta.ca 

34  Batterson  Drive,  New  Brit¬ 
ain,  CT  06053. 

(860)  223-5165 

(860) 223-6005 

www.ewts.com 

Aiilhurity:  1(>  li..S.(L  IKOl  (•! 

Datiul:  l''(!l)ruary  H.  2013. 

Kara  Meckley, 

Aclin^  Dupiity  Din’clor.  Offica  of  Susl(iin(il)I(‘ 
I’islu-rias.  \’(ilion(il  Mariiii'  h'islunit-s  Sarvica. 
|1K  Ucic.  2(n:»-();i:i71  I'ih^d  2-12-i:i;  K:4."j  anil 
BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC238 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  Marine 
Geophysical  Survey  on  the  Mid- 
Atlantic  Ridge  in  the  Atlantic  Ocean, 
April  2013,  Through  June  2013 

agency:  National  Marine  Fisheries 
.Service.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

action:  Notice;  propo.sed  incidental 
harassment  authorization:  rerpiest  for 
comments. 

summary:  We  have  received  an 
ap])lication  from  the  Lamont-Doherty 
Karth  Observatory  (Observatory),  in 
collaboration  with  the  National  .Science 
Foundation  (Foundation),  for  an 
incidental  Harassment  Authorization  to 
take  marine  mammals,  by  harassment, 
incidental  to  conducting  a  marine 
geoj)hvsical  (seismic)  survev  on  the 
Mid-Atlantic  Ridge  in  the  north  Atlantic 
Ocean  in  international  waters,  from 
April  2013  through  May  2013.  Per  the 
Marine  Mammal  Protection  Act,  we  are 


recjiiesting  comments  on  our  jjroposal  to 
i.ssue  an  Incidental  Harassment 
Authorization  to  the  Observatorv  and 
the  k’onndation  to  incidentally  hara.ss  by 
Li:v(!l  11  harassment  only,  28  species  of 
marine  mammals  during  the  20-day 
seismic  snrv'ey. 

DATES:  Comments  and  information  must 
b(!  rei;eived  no  later  than  March  l.'i, 

2013. 

ADDRESSES:  Comments  on  the 
a])plication  should  be  addressed  to  P. 
Michael  Payne.  C3nef.  Permits  and 
(ion.servation  Division.  Office  of 
Protected  Re.sources.  National  Marine 
Fisheries  .Service,  131.'i  Ea.st-West 
Highway,  Silver  Spring,  MD  20910- 
322.5.  3’he  mailbox  address  for  providing 
email  comments  is  ITP.(A)(ly@no(t(i.^ov. 
Plea.se  include  0048-XC238  in  the 
subject  line.  We  are  not  responsible  for 
email  comments  sent  to  other  addresses 
other  than  the  one  provided  here. 
Comments  .sent  via  email  to 
ITP.CJodx^Dnodd .gov,  including  all 
attachments,  must  not  exceed  a  10- 
megabyte  file  size. 

All  snbmittefl  comments  are  a  |)art  of 
the  public  record  and  we  will  post  to 
hit})://\\\\’\v.nnifs.nodd.gov/})r/pdrmits/ 
inciddntdl.htm^dpplicdiions  without 
change.  All  Personal  Identifying 
Information  (for  exam])le,  name, 
address,  etc.)  voluntarily  snhmilted  by 
the  commenter  mav  lx;  publicly 
accessible.  Do  not  submit  confidential 
bnsine.ss  information  or  otherwise 
.sensitive  or  ])rotected  information. 

To  obtain  an  electronic  copy  of  the 
a])i)lication.  write  to  the  previously 
mentioned  addre.ss,  telephone  the 


contact  li.sted  here  (.see  FOR  FURTHER 
INFORMATION  CONTACT),  or  visit  the 
internet  at:  http:/ /www. nmfs.nodd.gov/ 
pi'/ permits/ incidnntcd.htin^dpplicdtions. 

The  following  associated  documents 
are  also  available  at  the  same  internet 
address: 

'I’he  Foundation’s  draft  environmental 
analvsis  titled.  “Marine  geo])hvsic:al 
survey  by  the  R/V  MARCII.S  C'. 
LANC.Sl'iTH  on  the  mid-Atlantic  Ridge, 
April-May  2013.’’  for  their  federal 
action  of  funding  the  Ob.servatorv’s 
.seismic  survey.  bCL  Ltd., 

Environmental  Research  Associates 
(LGL),  ])repared  this  analysis  on  behalf 
of  the  Foundation  pursuant  to  Executive 
Order  12114:  Environmental  Effects 
Abroad  of  Major  Federal  Actions.  The 
F’onndation’s  environmental  analysis 
evaluates  the  effects  of  the  ])roposed 
seismic  survev  on  the  human 
environment  inclnding  impacts  to 
marine  mammals.  We  will  prepare  a 
separate  National  Environmental  Poliev 
Act  (NEPA;  42  11..S.C.  4321  et  seq.) 
analysis  to  evaluate  the  environmental 
effects  related  to  the  .s{;ope  of  our  federal 
action  which  is  the  ])roj)o.sed  issuance 
of  an  inc:idental  take  authorization  to 
the  Observatory  and  the  Foundation.  We 
plan  to  incor])orate  the  Foundation’s 
environmental  analvsis,  in  whole  or 
])art.  by  reference,  into  our  NEPA 
document  as  that  analysis  j)rovide.s  a 
detailed  description  of  the  ])lanned 
survey  and  its  antici])ated  effects  on 
marine  mammals.  I’his  notice  and  the 
referenced  document  present  detailed 
information  on  the  scoj)e  of  our  federal 
action  under  NEPA  (i.e.,  ])otential 
im))acts  to  marine  mammals  from 
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issuing  the  proposed  IHA  including 
ineasur(!s  for  mitigation,  and 
monitoring)  and  we  will  consider 
c:ommenls  siihinittcul  in  response  to  this 
notice  as  we  ])repare  onr  NFFA  analysis. 

The  ]mhlic  can  vicnv  documents  cited 
in  this  notice  by  ajjjjointment.  during 
regular  business  hours,  at  tin; 
afonmientioned  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
leannine  (iody.  National  Marine 
Fislun  ies  Service.  Off  ice  of  I’rolectecf 
Re.sonrces.  (301 )  427-8401 . 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  lOllaK.lKD)  of  the  Marine 
Mammal  Ihotection  Act  of  lt)72,  as 
amended  (MMFA:  10  IJ.S.C.  1301  et 
seq.)  directs  the  Secretary  of  Commerce 
to  authorize,  n])on  nicpiest,  the 
incidental,  hut  not  intentional,  taking  of 
small  mnnhers  of  marine  mammals  of  a 
s])ecies  or  ])opulation  stock,  by  United 
States  citizens  who  engage  in  a  specified 
activity  (other  than  commercial  fishing) 
within  a  specified  geographical  region 
if,  after  notice;  of  a  propo.sed 
authorization  to  the  i)uhlic  for  review 
and  public  comment:  (1)  We  make 
certain  findings:  and  (2)  the  taking  is 
limited  to  harassment. 

We  shall  grant  authorization  for  the 
incid(;ntal  taking  of  small  mnnhers  of 
marine  mammals  if  we  find  that  the 


an  nnmitigahle  adver.se  impact  on  the 
availability  of  the  s])ecies  or  stock(s)  for 
subsistence  uses  (where  relevant).  'I'he 
authorization  must  set  forth  the 
permi.ssihle  methods  of  taking:  other 
means  of  effecting  the  least  practic:al)le 
adverse  imjiact  on  the  sjjecies  or  stock 
and  its  habitat:  and  requirements 
pertaining  to  the  mitigation,  monitoring 
and  reporting  of  such  taking.  We  have 
defined  “negligible  impact"  in  .'50  CFR 
210.103  as  “*  *  *  an  impact  resulting 
from  the  specified  activity  that  cannot 
he  reasonably  ex])ected  to.  and  is  not 
rea.sonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival.” 

Section  101(a)(.5)(I))  of  the  MMRA 
established  an  expedited  j)rocess  by 
which  citizens  of  the  United  .States  can 
a])ply  for  an  authorization  to 
incidentally  take  small  mnnhers  of 
marine  mammals  hv  harassment. 

.Section  101(a)(.'5)(D‘)  of  the  MMFA 
establish(;s  a  4.'5-dav  time  limit  for  our 
review  of  an  a])plication  followed  by  a 
3()-day  public  notice  and  comment 
period  on  any  pro])osed  authorizations 
for  the  incidental  harassment  of  small 
numbers  of  marine  mammals.  Within  4.'5 
days  of  the  close  of  the  public  comment 


period,  we  must  (;ither  i.ssne  or  deny  the 
authorization  and  must  j)nhli.sh  a  notice 
in  the  Federal  Register  within  30  days 
of  onr  determination  to  i.ssne  or  deny 
the  authorization. 

Except  with  respect  to  certain 
activities  not  i)ertin(;nt  h(;re.  the  MMFA 
defines  “harassment”  as:  any  act  of 
])nr.snit,  torment,  or  annovance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  IFevel  A  harassmentl:  or  (ii)  has 
the  j)otential  to  di.stnrh  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  di.srn])tion  of  behavioral 
patterns,  incliuling.  hut  not  limited  to. 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  [Level  B 
harassment!. 

Summary  of  Request 

We  r(;ceived  an  a])plication  from  the 
Observatory  on  December  7,  2012, 
recpiesting  that  we  issue  an  Incidental 
Flarassment  Authorization 
(Authorization)  for  the  take,  by  Level  B 
harassment  only,  of  small  mnnhers  of 
marine  mammals  incidental  to 
conducting  a  marine  seismic  survey  in 
the  north  Atlantic  Oc:ean  in 
int(;rnational  waters  from  April  8,  2013, 
through  May  13,  2013.  We  received  a 
revised  application  from  the 
Observatory  on  Dec:emh(;r  23.  2012  and 
lanuary  17.  2013,  which  rellected 
updates  to  the  mitigation  safety  zones, 
incidental  take  r(;qne.sts  for  marine 
mammals,  and  information  on  marine 
protected  areas.  U])on  recei])t  of 
additional  information,  we  determined 
the  a])])lication  comj)let(;  and  adetpiate 
on  Jamiarv  18,  2013. 

Pr()j('ct  Purpose — The  Observatory 
plans  to  conduct  a  two-dimensional  (2- 
D)  .sei.smic  survey  on  the  Mid-Atlantic 
Ridge  in  the  north  Atlantic  Ocean. 
.Specifically,  the  proposed  survey  would 
image  the  Rainbow  massif  to  determine 
the  characteristics  of  the  magma  body 
that  supplies  heat  to  the  Rainbow 
hydrothermal  field;  determine  the 
distribution  of  the  different  rock  types 
that  form  the  Rainbow  massif;  document 
large-  and  small-scale  faults  in  the 
\'icinity  and  investigate  their  role  in 
controlling  hydrothermal  fluid 
discharge. 

Vessel — The  Oh.servatorv  i)lans  to  n.se 
one  source  vessel,  the  R/V  Mureiis  (I. 
LANGSKTH  (I.ANGSETU).  a  .seismic 
airgun  array,  a  single  hydrophone 
streamer,  and  ocean  bottom 
seismometers  (.seismometers)  to  conduct 
the  sei.smic  survey.  In  addition  to  the 
operations  of  the  seismic  airgnn  array 
and  hydrophone  streamer,  and  the 
seismometers,  the  Observatory  intends 
to  o])erate  a  nudtiheam  echosonnder 


and  a  snh-hottom  profiler  continnouslv 
throughout  the  proposed  survey. 

Marine  Mammal  Take — Acoustic 
.stimuli  (i.e.,  increased  underwater 
.sound)  generated  during  the  operation 
of  the  .seismic  airgnn  arrays,  may  have 
the  pot(;ntial  to  cause  behavioral 
disturbance  for  marine  mammals  in  the; 
survey  ar(;a.  'I’his  is  the  prineijjal  means 
of  marine  mammal  take  a.ssociat(;d  with 
the.se;  activities  and  the  Oh.servatorv 
reepiested  an  authorization  to  take  28 
species  of  marine  mammals  by  Level  B 
hara.ssment. 

In  the  Observatory's  application,  they 
did  not  r(;qne.st  authorization  to  take 
marine  mammals  by  Level  A 
tlarassment  hecan.se  their 
environmental  analyses  e.stimate  that 
marine  mammals  would  not  be  expo.sed 
to  levels  of  sound  likely  to  result  in 
Level  A  harassment  (we  refer  the  reader 
to  Appendix  B  of  the  Foundation’s 
NEFA  document  titled,  “2011  Final 
ITogrammatic  Environmental  Inqiact 
.Statement/Overseas  Environmental 
Impact  .Statement  (201 1  FEES)  for 
Marine  .Seismic  Research  funded  bv  the 
National  .Science  Foundation  or 
Gonducted  bv  the  II. .S.  Geological 
.Survey,"  (N.SF/II.SGS,  2011)  at  http:// 
\\\v\v.nsl.f’ov/geo/o(:e/env(:om})/us}>s- 
nsf-marine-seismie-research/nsf-asgs- 
final-eis-oeis-w'ith-appendices.pdf  Tor 
details).  Gonsetinently,  the 
Ob.servatory’s  reejnest  for  take  by  I.evel 
A  harassment  is  zero  animals  for  any 
s|)ecies. 

We  do  not  expect  that  the  ns(;  of  the 
mnltiheam  echosonnder,  the  snh-hottom 
profiler,  or  the  ocean  bottom 
seismometer  would  result  in  the  take  of 
marine  mammals  and  will  discuss  our 
rea.soning  later  in  this  notice.  Akso.  we 
do  not  (;xpect  take  to  residt  from  a 
collision  with  the  LANGSETII  during 
seismic  acrpiisition  activities  because 
the  vessel  moves  at  a  relatively  slow 
.sj)eed  (approximately  8.3  kiloniet(;rs  per 
hour  (km/h);  .‘5.2  miles  per  hour  (mph); 

4. .'5  knots  (kts)).  for  a  relatively  short 
])eriod  of  time  (apj)roximately  20 
operational  days).  It  is  likely  that  any 
marine  mammal  would  he  able  to  avoid 
the  ve.ssel  during  seismic  ac(]ni.sition 
activities.  The  Observatory  has  no 
recorded  cases  of  a  v(;s.sel  strike  with  a 
marine  mammal  during  tin;  conduct  of 
over  eight  years  of  seismic  surveys 
covering  over  1(50.034  km  (80.807.4 
nmi)  of  transect  lines. 

Description  of  the  Proposed  Specified 
Activities 

Survey  Detcdls 

The  Observatory’s  propo.sed  .seismic 
survey  on  the  Mid-Atlantic  Ridge  in  the 
north  Atlantic  Ocean  would  commence 


taking  will  have  a  negligible  impact  on 
tlu;  species  or  stock(s),  and  will  not  have; 
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on  April  8,  2013,  and  end  on  May  13, 
2013.  The  1,ANGSFTH  would  depart 
from  St.  Cteorge’s.  Bernuula.  on  April  8, 
2013.  and  transit  to  the  pro|)ose(l  survey 
area  in  international  waters 
approximately  300  km  (18().4  miles 
(mi))  offshore  of  I’ico  and  Faial  Islands 
in  the  A/.ores.  At  the  conclusion  of  the 
|)ropo.se(l  survey  activities,  the 
LANCiSETH  would  arrive  in  I’onta 
Ddgada,  Azores  on  May  13.  2012.  The 
proj)o.sed  study  area  would  encomjiass 
an  area  on  the  Mid-Atlantic  Ridge 
hounded  by  the  following  coordinates: 
A])|)roximatelv  3.')..')  to  30..')°  North  hv 
33..')  to  34..'')°  VVest. 

Some  minor  deviation  from  these 
dates  is  possible,  de|)ending  on 
logistics,  weather  conditions,  and  the 
need  to  rej)eat  some  lines  if  data  quality 
is  substandard.  Therefore,  we  propose  to 
issue  an  autlK)rization  that  is  effective 
from  A])ril  8,  2013,  to  )une  24.  2013. 

Typically.  2-D  surveys  acqinn;  data 
along  single  track  lines  with  wide 
intervals;  cover  large;  areas;  proviele  a 
coarse  sampled  subsurface  image;  and 
j)roject  less  acoustic  energy  into  the 
environment  than  other  types  of  .seismic 
surveys.  During  the  survey,  the 
bANGSFTH  would  deploy  an  3()-airgun 
array  as  an  energy  source,  an  8- 
kilometer  (km)-long  (3.7  mi-long) 
hydrophone  streamer,  and  4() 
seismom(;ters.  'flu;  s(;i.smometers  an; 
portable.  s(;lf-contained  passive  rec(;iver 
systems  designed  to  sit  on  the  s(;ailoor 
and  record  seismic  signals  generated 
primarily  by  airguns  and  earth(|uakes. 

The  LANGSFTM  would  transect 
ap])roximately  2. .'182  km  (l.ti  mi)  of 
tran.s(;ct  lines  which  are  .spac(;(i  1  to  2 
meters  (m)  (3.2  to  0.0  feet  (ft))  apart  from 
one  another  (see  Figure  1  in  the 
C)hs(;rvatory'.s  application).  As  the 
LANCiSETH  tows  the  airgun  array  along 
the  tran.sect  lines,  the  hydroj)hone 
.streamer  would  receive  the  returning 
acoustic  signals  and  transfer  the  data  to 
the  vessel’s  onboard  processing  system. 
The  seismometers  also  r(;cord  and  store 
the  returning  signals  for  lat(;r  analysis. 
The  LANGSETli  would  r(;trieve  the 
.seismometers  at  the  conclusion  of  the 
survey. 

The  j)ropo.sed  .study  (e.g.,  eciuipment 
te.sting.  startup,  line  changes,  rej)eat 
coverage  of  any  areas,  and  etiuijjinent 
recovery)  would  reciuire  aj)j)roximately 
20  days.  At  the  propo.sed  survey  area, 
tlu;  LANCkSETH  would  conduct  seismic 
ac(]uisition  activities  in  a  grid  pattern 
using  the  seismometers  as  a  receiver 
over  a  total  of  a|)proximately  1.080  km 
(1,044  mi)  of  survey  lines  and  would 
akso  conduct  seismic  acciuisition 
activities  in  multichannel  seismic 
(M(kS)  mode  using  the  8-km  (3.7  mi) 
streamer  as  the  receiv  er  over  a  total  of 


approximately  900  km  (.'I.'IO  mi).  'Die 
.seismic  lines  are  over  water  (le])ths  of 
approximately  900  to  3,000  m  (2,9.')2  ft 
to  l.t)  mi).  Ap])roximately  2,.')0.')  km 
(1,.')94  mi)  of  tlu;  survey  effort  would 
occur  in  dej)ths  gr(;ater  than  1,000  m 
(3,280  ft).  Tlu;  remaining  <;ffort  (17  km; 
10..')  nd)  would  occur  in  wat(;r  de])ths  of 
100  to  1.000  m  (328  to  3.280  ft). 

The  pro|)o.se(l  data  acciuisition  would 
include  approximately  480  hours  of 
airgun  operations  (i.e.,  20  days  over  24 
hours),  with  airgun  di.scharges  occurring 
on  either  a  3.2.')  minut(;  int(;rval  with  the 
seismometers  or  a  lO-secoiul  interval  for 
the  MGS  seisnne  ])ortion.  The 
Observatory  would  condiuit  all  ])lanned 
seismic  activities  with  on-board 
a.ssistance  by  the  scientists  who  have 
l)ro])o.sed  the  study,  Drs.  ).F.  Ganales 
and  R.  Sohn  of  Woods  Hole 
Oceanographic  Institution  and  Dr.  R. 
Dunn  of  the  University  of  Hawaii,  'flu; 
vessel  is  .self-contained  and  the  crew 
would  live  aboard  the  vessel  for  tlu; 
entire  cruise. 

Vessel  Specifications 

H/VLA\’GSETH 

The  l.ANCkSE'fH.  owiu;d  by  tlu; 
luiundation  and  operated  by  the 
Observatory,  is  a  .seismic  research  vessel 
with  a  (]uiet  projudsion  system  that 
avoids  int(;rf(;rence  with  the  seismic 
signals  (;manating  from  the  airgun  array. 
The  v(;.ssel  is  71..')  m  (23.')  ft)  long;  has 
a  l)(;am  of  17.0  m  (,')()  ft);  a  maximum 
draft  of  .1. 9  m  (15)  ft);  and  a  gro.ss 
tonnage  of  3.834  ])ounds.  Its  two  3,.').')() 
horsei)ower  (hj))  B(;rgen  BRG-O  di(;.s(;l 
engines  drive  two  propellers.  Each 
])ro])eller  has  four  blades  and  the  shaft 
tyjiically  rotat(;.s  at  7.')()  revolutions  per 
minute.  The  vessel  also  has  an  8()()-hp 
howthruster.  which  is  not  used  during 
seismic  acijuisition.  The  cruising  speed 
of  the  ves.sel  outside  of  seismic 
ojierations  is  IB..")  km/h  (11..')  mph;  10 
kts). 

Tlu;  LANG.SE’fH  would  tow  the  30- 
airgun  array,  as  well  as  the  hydro])hone 
streamer  during  the  first  and  last 
surveys,  along  jn'edet(;rmined  liiu;s. 
When  the  LANG.SETH  is  towing  the 
airgun  array  and  the  hydrojihone 
str(;amer,  the  turning  rati;  of  the  ve.ssel 
is  limited  to  five  degrees  jier  minute. 
Thus,  the  maiu;uveral)ility  of  the  ves.sel 
is  limited  during  operations  with  the 
streamer. 

The  ves.sel  also  has  an  observation 
tower  from  which  protected  species 
visual  oh.servers  (observer)  would  watch 
for  marine  mammals  before  and  during 
the  j)roj)o.sed  .seismic  acciuisition 
operations.  When  stationed  on  the 
ob.servation  platform,  the  observer's  eye 
level  would  be  a])proximately  21..')  m 


(71  ft)  above  S(;a  level  providing  the 
observer  an  unobstructed  view  around 
tlu;  entire  ve.ssel. 

Acoustic  Source  Speciiications 

S(usnii(:  Airguns 

The  l.,ANGSETH  would  (le])loy  an  38- 
airgun  array,  with  a  total  volume  of 
approximately  (i.BOO  cubic  inches  (in  ’). 
The  airguns  an;  a  mixture  of  Bolt 
I.IOOLL  and  Bolt  15)()l)LLX  airguns 
ranging  in  size  from  40  to  300  in  ’,  with 
a  firing  pressure  of  1 ,900  ])oiuuls  per 
scpian;  inch.  The  dominant  frequency 
com])onents  range  from  zero  to  188 
Hertz  (Hz).  The  array  configuration 
consists  of  four  identical  linear  strings, 
with  10  airguns  on  each  string;  the  first 
and  last  airguns  would  be  spaced  10  m 
(.'52  ft)  apart.  Of  the  10  airguns,  nine 
would  fire  simultaneously  while  the 
tenth  airgun  would  serve  as  a  spare  in 
case  of  failure  of  one  of  the  other 
airguns.  Tlu;  LANGSETH  would 
distribute  the  array  across  an  area  of 
ap])roximately  24  x  10  m  (78.7  x  .'52..')  ft) 
and  would  tow  the  array  a])])roximat(;ly 
30  m  (5)8.4  ft)  behind  the  vessel  at  a  tow 
de])th  of  12  m  (35). 4  ft)  (.see  Figure  2-11, 
page  2-2.'5  in  the  Foundation’s  2011 
I’EIS)  (NSF/IKSG.S,  2011).  During  firing, 
the  airguns  would  emit  a  hri(;f 
(approximately  0.1  s)  jjulse  of  .sound; 
during  the  interv(;ning  periods  of 
operations,  the  airguns  an;  silent. 

XU^Irics  Usad  in  Tins  Dociinumt 

This  section  includes  a  brief 
exjjlanation  of  the  sound  measurements 
fr(;quentlv  used  in  the  di.scussions  of 
acou.stic  effects  in  this  document.  Sound 
])re.s.sure  is  the  sound  force  per  unit 
area,  and  is  usually  measured  in 
micropascals  (pPa).  where  1  pa.scal  (Ba) 
is  the  pressure  resulting  from  a  force  of 
one  newton  exerted  over  an  area  of  one 
sciuare  meter.  W(;  expn;ss  sound 
ju(;.ssure  level  as  the  ratio  of  a  mea.sur(;d 
sound  pressing;  and  a  reference  lev(;l. 
The  commonly  used  r(;f(;rence  ])r(;s.sure 
level  in  underwater  acoustics  is  1  pFa, 
and  the  units  for  sound  pressure  levels 
are  (IB  re;  1  pFa.  Sound  ])re.s.sure  l(;vel 
(in  d(;cil)el.s  (dB))  =  20  log  (j)r(;ssun;/ 
refer(;nc(;  ])r(;ssure). 

.Sound  ])re.ssure  level  is  an 
instantaneous  m(;asurement  and  can  he 
(;xpr(;ss(;d  as  the  p(;ak,  the  ])eak-]K;ak  (])- 
jj),  or  the  root  m(;an  .scpiare.  Root  m(;an 
s{|uare,  which  is  the  s(|uare  root  of  the 
arithmetic  average  of  the  sejuared 
instantaneous  pr(;ssure  values,  is 
typically  used  in  discussions  of  the 
eff(;cts  of  .sounds  on  v(;rt(;brates  and  all 
r(;fer(;nces  to  sound  pressure;  level  in 
this  document  refer  to  the  root  m(;an 
.s(]uare  unh;s.s  oth(;rwi.se  noted.  Sound 
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jjressiiro  level  does  not  take  the  duration 
of  a  sound  into  account. 

(Jhdi'dctaristics  of  thd  Airgdn  Pulsds 

Airguns  function  l)y  venting  high- 
l)re.ssure  air  into  tlie  water  wliich  creates 
an  air  l)ul)l)l(!.  The  ])ressnre  signature  of 
an  individual  airgun  consists  of  a  sharp 
ri.se  and  then  fall  in  ])ressure.  followed 
by  several  positive  and  negative 
pressure  excursions  caused  by  the 
oscillation  of  the  resulting  air  bubble. 
The  oscillation  of  the  air  bubble 
transmits  sounds  downward  through  the 
.seafloor  and  the  amount  of  sound 
transmitted  in  the  near  horizontal 
directions  is  reduced.  However,  the 
airgun  array  also  emits  sounds  that 
travel  horizontally  toward  non-target 
areas. 

The  nominal  source  levels  of  the 
airgun  array  on  the  LANCSETH  is  238 
to  285  dB  re:  1  pBa,p.p)  and  the  root 
mean  .stpiare  value  for  a  given  airgun 
jmlse  is  typically  18  dB  re:  1  pPa  lower 
than  the  peak-to-peak  value  (Greene, 
1997:  McCauley  dt  dl..  1998,  2()()()a). 
However,  the  diffenmce  Ixjtween  root 
liman  s(|uare  and  peak  or  peak-to-peak 
values  for  a  given  pulse  dejiends  on  the 
frecjuency  content  and  duration  of  the 
pukse,  among  other  factors. 

Accordingly,  the  Oh.servatorv 
predicted  the  received  sound  levels  in 
relation  to  distance  and  direction  from 
the  38-airgun  arrav  and  the  single  Bolt 
19()()LL  4()-in  *  airgun. 

Ap|iendix  H  of  the  Foundation’s  PEIS 
(NSF/USGS,  2011)  jirovides  a  detailed 
descrijition  of  the  modeling  for  marine 
seismic,  source  arrays  for  species 
mitigation.  3'hese  are  the  source  levels 
ajiplicahle  to  downward  propagation. 
The  effective  source  levels  for 
horizontal  jiropagation  are  lower  than 
tho.se  for  downward  propagation 
hecau.se  of  the  directional  nature  of  the 
souml  from  the  airgun  array.  We  refer 
the  reader  to  the  Observatory’s 
authorization  apjilication  and  the 
Foundation’s  PEIS  for  additional 
information. 


Predicted  Sound  Levels  for  the  Air<>uns 

The  Observatory  has  developed  a 
model  (Diebold  et  dl.,  2010)  that 
])redicts  received  sound  levels  as  a 
function  of  distance  from  the  airguns  for 
the  3(j-airgun  array  and  the  single  40-in  * 
airgun.  Their  modeling  a|)proach  uses 
ray  tracing  (i.e.,  a  graphical 
representation  of  the  effects  of  refracting 
sound  waves)  for  the  direct  wave 
traveling  from  the  array  to  the  receiver 
and  its  associated  source  ghost 
(rellection  at  the  air-water  interface  in 
the  vicinity  of  the  array),  in  a  constant- 
velocity  half-.s])ace  (infinite 
homogeneous  ocean  layer,  unbounded 
by  a  seafloor). 

Additionally.  'Folstoy  et  dl..  (2009) 
reported  results  for  ])ropagation 
measurements  of  pulses  from  the 
LANGSETH’.s’  38-airgun  array  in 
shallow-water  (apj)roximatelv  50  m  (184 
ft))  and  dee]3-water  depths 
(a])proximately  1,800  m  (5,249  ft))  in  the 
Gulf  of  Mexico  in  2007  and  2008. 

Results  of  the  Gulf  of  Mexico  calibration 
study  ('Polstoy  et  dl..  2009)  showed  that 
radii  around  the  airguns  for  various 
received  levels  varied  with  water  depth 
and  that  .sound  propagation  varied  with 
array  tow  de])th. 

The  Observatory  used  the  results  from 
their  algorithm  for  acou.stic  modeling 
(Diebold  et  (d.,  2010)  to  calculate  the 
exclusion  zones  for  the  38-airgun  array 
and  the  single  airgun.  These  values 
designate  mitigation  zones  used  during 
pow(!r  downs  or  shutdowns  for  marine 
mammals.  The  Oh.servatorv  uses  the 
mitigation  zones  to  e.stimate  take 
(described  in  greater  detail  in  Ghapter  7 
of  the  ajjplication)  for  marine  mammals. 

Gomparison  of  the  'Folstoy  et  (d. 

(20t)9)  calibration  studv  with  the 
Observatorv’s  model  (Diebold  et  (d., 
2010)  for  the  LANGSE'FH’.s  38-airgun 
array  indicated  that  the  Observatory’s 
moclel  rejjrosents  the  actual  received 
levels,  within  the  first  few  kilometers 
and  the  locations  of  the  predicted 
exclusions  zones.  'Fhus,  the  comparison 


of  results  from  the  'Folstoy  et  dl.  (2009) 
calibration  study  with  the  Ohservatorv’s 
model  (Diebold  et  (d..  2010)  at  short 
ranges  for  the  same  array  tow  dei)th  an; 
in  good  agreement  (.s(!e  Figures  12  and 
14  in  Diebold  et  (d.,  2010).  As  a 
f:onsequence.  i.sopleths  falling  within 
this  domain  can  he  |)redic:ted  reliahlv  bv 
the  Observatory’s  model. 

In  contrast,  for  actual  received  levels 
at  longer  distances,  the  Oh.servatorv 
found  that  their  model  (Diebold  et  dL, 
2010)  was  a  more  robust  tool  for 
estimating  mitigation  radii  in  deej) 
water  as  it  did  not  overestimate  the 
rec(!ived  sound  levels  at  a  given 
distance.  3’o  estimate  mitigation  radii  in 
intermediate  water  depths,  the 
Oh.servatorv  aj)j)lied  a  correction  factor 
(multiplication)  of  1.5  to  the  deep  water 
mitigation  radii.  We  refer  the  reader  to 
Appendix  H  of  the  Foundation’s  PEES 
(NSF/USGS,  2011)  for  a  detailed 
description  of  the  modeling  for  marine 
seismic  source  arrays  for  sj^ecitis 
mitigation. 

'Fable  1  summarizes  the  ])redicted 
distances  at  which  one  would  expect  to 
receive  three  sound  levels  (180-,  180-, 
and  190-dB)  from  the  38-airgun  arrav 
and  a  single  airgun.  'Fo  avoid  the 
potential  for  injury  or  ])ermanent 
])hysiological  damage  (Level  A 
harassment),  serious  injurv,  or  mortalitv 
we  have  concluded  that  cetaceans  and 
])inniped.s  .should  not  he  exposed  to 
puksed  underwater  noi.se  at  received 
levels  exceeding  180  dB  re:  1  pPa  and 
190  dB  re:  1  pPa.  respectively  (NMFS, 
1995,  2000).  The  180-dB  and  190-dB 
level  shutdown  criteria  are  applicable  to 
cetaceans  ami  pinnij)ed.s.  respectively, 
specified  by  us  (NMP’S.  1995,  2000). 
Thus  the  Oh.servatorv  used  these 
received  sound  levels  to  e.stahlish  the 
mitigation  zones.  We  also  a.ssume  that 
marine  mammals  exjiosed  to  levels 
exceeding  180  dB  re:  1  pPa  may 
experience  Level  B  harassment. 


Table  1 — Modeled  Distances  to  Which  Sound  Levels  Greater  Than  or  Eoual  to  160  and  180  dB  re:  1  pPa 
Could  Be  Received  During  the  Proposed  Survey  Over  the  Mid-Atlantic  Ridge  in  the  North  Atlantic 
Ocean,  During  April  Through  June,  2013 


Predicted  RMS 

Source  and  volume 

Tow  depth 

Water  depth 

distances’ (m) 

(in3) 

(m) 

(m) 

160  dB 

180  dB 

Single  Bolt  airgun  (40  in^)  . 

12 

>  1 ,000 

388 

100 

100  to  1,000 

582 

100 

36-Airgun  Array  (6,600  in-^) . 

12 

>  1 ,000 

6,908 

1,116 

100  to  1,000 

10,362 

1,674 

’  Diebold,  J.B.,  M.  Tolstoy,  L.  Doermann,  S.L.  Nooner,  S.C.  Webb,  and  T.J.  Crone.  2010.  RA/  Marcus  G.  Langseth  seismic  source:  Modeling 
and  calibration.  Geochem.  Geophys.  Geosyst. 
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Ocmn  Bottom  Sois  mo  motors 

The  Ol)S(!rvatorv  ))r()])().ses  to  place  4() 
.seismometers  on  the  sea  floor  prior  to 
the  initiation  of  the  seismic  survey. 

I'iich  seismometer  is  approximately  0.0 
m  (2.0  ft)  high  with  a  maximum 
diameter  of  07  centimeters  (cm)  (3.1  ft). 

An  anchor,  made  of  a  rolled  st(!el  har 
grati?  which  measures  approximately  7 
In  ‘tl  hv  01..')  cm  (3  hv  30  hv  30  inches) 
and  weighs  45  k.ilograms  (Ot)  ])oun(ls) 
would  anchor  the  seismometer  to  the 
sealloor. 

/\fter  the  Observatory  completes  the 
j)ropo.sed  seismic  survey,  an  acoustic 
signal  would  trigger  the  release  of  each 
of  the  4()  seismometers  from  the  ocean 
floor.  The  LANfi.SFTll  s  acoustic  release 
transpt)nder.  located  on  the  vessel, 
communicates  with  the  seismometer  at 
a  fre(juency  oft)  tol3  kilohertz  (kHz). 

The  maximum  source!  level  of  the 
release  signal  is  242  dll  re:  1  pPa  with 
an  8-millisec:ond  ])ulse  length.  The 
receiviid  signal  activates  the 
seismometer's  double  burn-wire  relea.se 
assembly  which  then  relea.ses  the 
.seismometer  from  the  anchor.  The 
seismometer  then  floats  to  the  ocean 
surface  for  nitrieval  by  the  LANfkSFTH. 
The  steel  grate  anchors  from  each  of  tlu! 
.seismometers  would  r(!main  on  the 
•sciailoor. 

The  l.ANtkSETH  t:rew  would  deph)v 
th(!  .seismometers  one-hv-one  from  the 
stern  of  the  vessel  while  onboard 
))rot(!Cted  species  oh.servers  will  alert 
them  to  the  presence  of  marine 
mammals  and  recommend  ceasing 
deploying  or  recovering  the 
seismoiiKiters  to  avoid  potential 
entanglement  with  marine  mammal. 
Thus,  entanglement  of  marine  mammals 
is  highly  unlikely. 

Although  placement  of  the 
seismometers  is  dispersed  over 
approximately!  ..500  scpiare  km  (km-) 
(570  .square  mi  (mi-)  of  sealloor  habitat 
and  may  disturb  benthic  invertebrates, 
we  and  the  Observatory  ex])ect  the.se 
im])act.s  to  be  localized  and  short-term 
because  of  natural  .s(!diim!ntation 
processes  and  the  natural  sinking  of  the 
anchors  from  their  own  weight  resulting 
in  no  long-term  habitat  im])act.s.  Akso. 
the  deep  water  habitat  ])otentiallv 
af  fected  by  the  placement  of  the 
s(!i.smometers  is  not  designated  as  a 
marine  i)rotected  area. 

Multihoom  Echosoiimiov 

The  bANG.SFTH  would  o])erate  a 
Kongsherg  I‘]M  122  multibeam 
echo.sounder  concurrentlv  during  airgnn 


operations  to  map  characteristics  of  the 
ocean  floor.  The  hull-mounted 
echosounder  emits  brief  ])ul.ses  of  sound 
(akso  called  a  ping)  (10.5  to  13.0  kHz)  in 
a  fan-shaped  beam  that  (!xt(!nds 
downward  and  to  the  sides  of  tlu!  ship. 
The  transmitting  heamwidth  is  1  or  2° 
fore-aft  and  150°  athwartshi])  and  the 
maximum  source  level  is  242  dll  re:  1 
pFa. 

For  deep-water  operations,  each  ])ing 
consists  of  eight  (in  water  greater  than 
1,000  m:  3,280  ft)  or  four  (less  than 
1.000  m:  3.280  ft)  successive,  fan- 
shaped  transmissions,  from  two  to  15 
mikli.seconds  (ms)  in  duration  and  each 
ensonilving  a  sector  that  extends  1°  fon:- 
aft.  (Continuous  wave  ])ukse.s  iut;rease 
from  2  to  15  ms  long  in  water  dei)ths  up 
to  2.000  m  (8.530  ft).  The  echo.sounder 
uses  frequency-modulated  chirp  pulses 
u])  to  lOO-ins  long  in  water  greater  than 
2.000  m  (8,530  ft).  The  succ(!.ssive 
transmissions  span  an  ovciiall  cross- 
track  angular  extent  of  about  150°.  with 
2-ms  gajjs  between  the  ])ukses  for 
successive  sectors. 

Siih-Bottom  Profilor 

The  FANCkSFTH  would  akso  operate  a 
Kniuksen  Ghir])  3200  sub-bottom  profiler 
concurrently  during  airgnn  and 
echosounder  oixiiations  to  inovide 
information  about  the  sedimentarv 
features  and  bottom  to|)ogra])hy.  The 
l)rof  iler  is  capable  of  reaching  depths  of 
10,000  m  (0.2  mi).  The  dominant 
fnuiuency  componcait  is  3.5  kHz  and  a 
hull-mounted  transducer  on  the  vessel 
directs  the  beam  downward  in  a  27 
cone.  The  power  output  is  10  kilowatts 
(kVV).  but  the  actual  maximum  radiatiul 
])ower  is  thnu:  kilowatts  or  222  db  re: 

1  pFa.  The  plug  duration  is  iq)  to  04  ms 
with  a  pukse  interval  of  one  second,  but 
a  common  mode  of  operation  is  to 
broadcast  five  ])ukses  at  1-s  intervals 
followed  by  a  5-.s  jjau.se. 

We  expect  that  acoustic  .stimuli 
resulting  from  the  proposed  o|)eration  of 
the  single  airgnn  or  the  30-airgun  array 
has  the  potential  to  harass  marine 
mammals,  incidental  to  the  comlnct  of 
the  |)ropo.sed  seismic  survey.  VV(! 
assume  that  during  simultaneous 
o))eratious  of  the  airgnn  arrav  and  the 
other  sources,  any  marine  mammals 
close  enough  to  be  affected  by  the 
echosounder  and  sub-bottom  prof  iler 
would  alnsidy  he  affected  by  the 
airguns.  We  also  expect  these 
di.sturhanc(!.s  to  result  in  a  tem])orary 
modification  in  biihavior  and/or  low- 
level  ])hy.siological  effects  (Level  13 


harassment)  of  small  numbers  of  certain 
.sp(!ci(!s  of  marine  mammals. 

We  do  not  expect  that  the  movement 
of  the  l.ANG.SFTH,  during  the  conduct 
of  the  .seismic  survey,  has  the  potciiitial 
to  harass  marine  mammals  because  of 
the  relatively  slow  operation  speed  of 
the  vess(!l  (4.(i  kts;  8.5  kin/hr;  5.3  mph) 
during  seismic  accpiisition. 

Description  of  the  Marine  Mammals  in 
the  Area  ol  tlie  Proposed  Specified 
Activity 

Twentv-eight  marine  mammal  species 
under  our  jurisdiction  may  occur  in  the 
pro])osed  survey  area,  iucluding  seven 
mysticetes  (baleen  whales),  and  21 
(ulontocetes  (toothed  cetaceans)  during 
A))ril  through  May,  2013.  Six  of  these 
s])ecies  are  listed  as  endangered  under 
the  Fndangered  Species  Ac;t  of  1073 
(FSA:  10  IJ.S.G.  1531  ot  .seq.),  including: 
the  blue  [Bolooiioptora  musciilus],  fin 
[Bdidonoptoro  phvsdius),  humpbac:k 
[Mogdptord  novdodiiglido),  north 
Atlantic  right  (Edbdhiond  •’hicidlis),  sei 
[Bdldonoptoi'd  borodlis],  and  .s])erm 
(Bbvsotor  mdcrocoplidlus]  whales. 

Ba.sed  on  the  be.st  available  data,  the 
Ob.servatorv  does  not  expect  to 
encounter  the  following  species  because 
of  these  specicis  rare  and/or  extralimital 
occurrence  in  the  survev  area.  They 
include  the;  Atlantic  white-sided 
doll)hin  (Ld<>onorbvnchds  dcdtiis), 
white-b(!aked  dol))hin  [Ijtgonorhvncluis 
dll)irostris),  harbor  ])or])oise  [Phor.oond 
})hocooiid),  Glymene  dol])hin  (Stonolld 
civmono),  Fra.ser's  dolphin 
(Ixioonodolphis  hosoi).  ,s])inner  dolphin 
[Stfmolld  lon^irostris).  melon-headed 
whale  [Poponocophdld  oloctni),  Atlantic 
humpback  dol])hin  (Souza  todszii). 
long-beaked  common  doli)hin 
[DoI})hinus  (:dj)onsis).  ami  any  ])inniped 
species.  Accordingly,  we  did  not 
consider  the.se  species  in  greater  detail 
and  the  pro])osed  authorization  would 
only  address  recpiested  take 
authorizations  for  the  28  species. 

Of  these  28  .s])ec;ie.s,  the  most  common 
marine  mammals  in  the  survey  area 
would  be  the:  .short-h(!aked  common 
dolphin  [Doli)binus  doljjliis),  stri])ed 
dol])hin  [Stonolld  coornloodlbd),  and 
.short-finned  ])ilot  whale  ((dobi(:o})h(dd 
mdcrorb  v  neb  ns). 

'I’ahle  2  presents  information  on  tlu! 
abundance,  distribution,  and 
conservation  status  of  the  marine 
mammals  that  may  occur  in  the 
propo.sed  survey  area  during  April 
through  juiK!,  2013. 
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Table  2— Abundance  Estimates,  Mean  Density,  and  ESA  Status  of  Marine  Mammals  That  May  Occur  in  the 
Proposed  Seismic  Survey  Area  Over  the  Mid-Atlantic  Ridge  in  the  North  Atlantic  Ocean,  During  April 
Through  June,  2013. 

[See  text  and  Table  2  in  the  Observatory’s  application  for  further  details] 


Species 

Abundance  in  the 

N.  Atlantic  Ocean 

ESA^ 

Estimated 
Density 
(#/100  km  2)6 

Mysticetes: 

North  Atlantic  right  whale  . 

3961  . 

EN 

0 

Humpback  whale  . 

11,5702  . 

EN 

0 

Minke  whale  . 

121,0003  . 

NL 

0 

Bryde’s  whale  . 

Not  available  . 

NL 

0.19 

Sei  whale  . 

12-13,000"’  . 

EN 

0  19 

Fin  whale  . 

24,887  5  . 

EN 

4.46 

Blue  whale  . 

937  6  . 

EN 

1  49 

Odontocetes; 

Sperm  whale  . 

13,190’’  . 

EN 

3.71 

Pygmy  sperm  whale  . 

395’  . 

NL 

0 

Dwarf  sperm  whale  . 

395’  . 

NL 

0 

Cuvier’s  beaked  whale  . 

3,513’-8  . 

NL 

0 

Mesoplodon  spp . 

3,513’'8  . 

NL 

7.04 

True’s  beaked  whale  . 

3,513 ’-6  . 

NL  1 

7.04 

Gervais  beaked  whale . 

3,51 3’ -8  . 

NL 

7  04 

Sowerby’s  beaked  whale  . 

3,51 3 ''8  . 

NL 

7.04 

Blainville’s  beaked  whale  . 

3,513 ’  8  . 

NL 

7.04 

Northern  bottlenose  whale  . 

40,000“  . 

NL 

0 

Rough-toothed  dolphin  . 

Not  available  . 

NL 

0 

Common  bottlenose  dolphin  . 

81,588’° . 

NL 

8  35 

Pantropical  spotted  dolphin  . 

4,439’  . 

NL 

0 

Atlantic  spotted  dolphin  . 

50,978’  . 

NL 

20  03 

Striped  dolphin  . 

94,462’  . 

NL 

185  50 

Short-beaked  common  dolphin  . 

120,741"’  . 

NL 

379  52 

Risso’s  dolphin  . 

20,479"’  . 

NL 

3  83 

Pygmy  killer  whale  . 

Not  available  . 

NL 

0 

False  killer  whale . 

Not  available  . 

NL 

1.17 

Killer  whale  . 

Not  available  . 

NL 

0 

Long-finned  pilot  whale  . 

12,619,’  780,000”  . 

NL 

0 

Short-finned  pilot  whale . 

24,674,’  780,000”  . 

NL 

120.96 

3  ESA  status  codes;  NL — not  listed  under  the  ESA;  EN — Endangered;  T — Threatened 

‘’The  Observatory  used  Waring  et  al.,  2008  to  calculate  density  from  sightings,  effort,  mean  group  sizes,  and  values  for  f(0)  for  the  southern 
part  of  the  survey  area. 

'  Western  North  Atlantic,  in  U.S.  and  southern  Canadian  waters  (Waring  et  at.,  2012) 

2  Likely  negatively  biased  (Stevick  et  at.,  2003) 

3  Central  and  Northeast  Atlantic  (IWC,  2012) 

"•North  Atlantic  (Cattanach  et  at.,  1993) 

5  Central  and  Northeast  Atlantic  (Vikingsson  et  at.,  2009) 

6  Central  and  Northeast  Atlantic  (Pike  et  at.,  2009). 

^For  the  northeast  Atlantic,  Faroes-lceland,  and  the  U.S.  east  coast  (Whitehead,  2002). 

^  Ziphius  and  Mesoplodon  spp.  combined 
3  Eastern  North  Atlantic  (NAMMCO,  1995) 

•“Offshore,  Western  North  Atlantic  (Waring  et  at.,  2012) 

••  Globicephala  sp.  combined.  Central  and  Eastern  North  Atlantic  (IWC,  2012) 


Refer  to  .Section  4  of  the  Observatory’s 
ap])li(:ation  and  .Sections  3.8.3. 4  and 
3.7.3.4  of  the  2011  ITJS  (N.SF/l  J.SGS. 
2011]  for  detailed  information  regarding 
the  al)undance  and  distril)ution. 
jropnlation  status,  and  life  lii.storv  and 
i)ehavior  of  tliese  species  and  their 
occurrence  in  the  proposed  ])ro)ect  area. 
VVe  have  reviewed  these  data  and 
determined  them  to  hr;  tlie  best  availal)le 
.scientific  information  for  tlie  pur])oses 
of  the  ])ro]K).sed  incidental  harassment 
autliorization. 

Potential  Effects  on  Marine  Mammals 

Acoustic  stimuli  generated  by  the 
o])eration  of  the  airgims.  which 
introduce  sound  into  the  marine 


environment,  may  have  the  jjotential  to 
cause  h(!V(;l  13  harassment  of  marine 
mammals  in  the  pro])osed  survey  area, 
rhe  effects  of  souiuls  from  airgun 
o])erations  might  iiu:lnde  one  or  inon;  of 
the  following:  tolerance,  masking  of 
natural  sf)imds,  behavioral  di.stnrhance, 
temj)orary  or  permanent  impairment,  or 
non-aiiditory  ])hysical  or  ])hysiological 
effects  (Richard.son  et  ai.,  199.5;  Gordon 
et  (il.,  2004;  Nowac(;k  et  ill.,  2007; 
.Southall  et  ai.  2007]. 

Permanent  hearing  impairment,  in  the 
unlikely  event  that  it  occurred,  would 
con.stitute  injury,  hut  temporary 
threshold  shift  is  not  an  injury  (Southall 
et  III.,  2007).  Although  we  cannot 
exclude  the  possibility  entirely,  it  is 


unlikely  that  the  projjosed  jjroject 
would  result  in  any  cases  of  tem])orarv 
or  permanent  hearing  impairment,  or 
any  significant  non-auditory  j)hvsical  or 
|)hysiological  effects.  Based  on  the 
available  data  and  studies  de.scrihefl 
here,  we  exjject  some  behavioral 
disturbance,  hut  we  expect  the 
disturbance  to  he  localized.  We  refer  the 
reader  to  a  more  comprehensive  review 
of  these  issues  in  the  2011  I^EKS  (N.SF/ 
lI.S(kS,  2011). 

Tolevunee 

.Studies  on  marine  mammals’ 
tolerance  to  .sound  in  the  natural 
environment  are  relatively  rare. 
Richartlson  et  al.  (1995)  defined 
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tolerance  as  the  occurrenct?  ol  niarine 
inainnials  in  areas  where  they  art! 

(!X|)os(k1  to  human  activities  or 
manmade  noi.se.  In  many  cas(\s. 
tolerance  develops  hv  the  animal 
habituating  to  the  .stimulus  (i.e..  the 
gradual  waning  ol  responses  to  a 
repeated  or  ongoing  stimulus) 
(Kichardson.  at  (iL,  ItMt.'i;  'I'horpe.  1t)(»3). 
hut  because  ol  ecological  or 
|)hv.siological  reipnrements.  many 
marine  animals  may  need  to  remain  in 
areas  where  they  are  ex])osed  to  chronic 
stimuli  (Richardson,  at  al..  100.1). 

Numerous  studies  have  shown  that 
pulsed  sounds  from  airguns  an;  often 
readily  detectable  in  the  water  at 
distances  of  manv  kilometers.  Several 
.studies  have  shown  that  marine 
mammals  at  distances  more  than  a  few 
kilometers  from  operating  seismic 
vessels  often  show  no  apparent 
response.  That  is  often  true  even  in 
cases  when  the  pulsinl  sounds  must  b(! 
readilv  audible  to  the  animals  based  on 
measunul  received  levels  and  the 
h(!aring  scaisitivity  of  the  marine 
mammal  grou|).  Although  various 
baleen  whales  and  toothed  whales,  and 
(less  fre(jneutly)  pinni|)ed.s  have  Immmi 
shown  to  react  behaviorally  to  airgun 
pukscis  under  some  conditions,  at  other 
times  mariiu!  mammals  of  all  thrcui  types 
have  shown  no  overt  reactions  (Stone. 
2{)()3:  Stone  and  Tasker.  2()(K);  Moulton 
at  (il.  200.1.  2000a:  Weir  2008a  for  s])i!rm 
whahis).  (MacL(!an  and  Koski.  2001; 
bain  and  Williams.  2000  for  Dali's 
por])oi.s(;s).  The  relative  res])onsivenes.s 
of  baleen  and  toothed  whales  are  (juite 
variable. 

Mdskin}’ 

The  term  maskijig  refers  to  the 
inability  of  a  subject  to  recognizt!  the 
occurrence  of  an  acoustic  stimulus  as  a 
result  of  the  interference  of  another 
acoustic  stimulus  (Clark  al  al..  2009). 
Introduccul  underwater  sound  may. 
through  masking,  reduce  the  effei;tive 
communication  distance  of  a  marine 
mammal  .sj)ecies  if  the  fretiuency  of  the 
source  is  clo.si;  to  that  usecl  as  a  signal 
by  the  marine  mammal,  and  if  the 
anthropogenic  sound  is  jjresent  for  a 
significant  fraction  of  the  time 
(Richardson  at  al.,  1991). 

We  expect  that  the  masking  effects  of 
pnksed  sounds  (even  Iroin  large  arrays  of 
airguns)  on  marine  mammal  calls  and 
other  natural  sounds  will  he;  limited, 
although  there  are  verv  few  specific  data 
on  this,  because  of  the  intermittent 
nature  and  low  duty  cycle  of  seismic 
airgun  pulses,  animals  t.an  emit  and 
receive  sounds  in  the  relatively  (]uiet 
intervals  between  ])ul.se.s.  However,  in 
some  situations,  reverberation  occurs  for 
much  or  the  entire  interval  between 


l)nlses  (e.g..  Simard  at  al..  2()()1:  ('.lark 
and  Cagnon.  2008)  which  conld  mask 
calls.  We  understand  that  some  baleen 
and  toothed  whales  continue  calling  in 
the  pre.sence  of  .s(*ismic  |nd.s(!.s.  and  that 
some  r(!S(!arch(!rs  hav(!  Inxird  tlu!S(!  calls 
betwium  the  stusmic  pulses  (e.g.. 
Richardson  al  al..  HtOti;  McDonald  at  al.. 
H)t)1;  (hxnme  at  al.,  ]9‘)‘);  Nieukirk  e/ 
al..  2004;  .Smultiia  e/  al..  2004;  Holst  al 
al..  2001a. 1).  200();  and  Dunn  and 
Hernamhiz.  200‘)).  Howijver.  (Hark  and 
(iagnon  (200())  rejjorted  that  fin  whales 
in  the  northeast  bacific  Ocean  went 
silent  for  an  extemhul  period  starting 
soon  after  the  onset  of  a  seismic  survey 
in  the  area.  Similarly,  there  has  been 
one  report  that  sperm  whales  cea.s(!d 
calling  wlnm  ex])osed  to  pulses  from  a 
very  distant  seismic  ship  (bowles  at  al.. 
lt)94).  However,  mon;  recent  studies 
have  found  that  they  continued  calling 
in  the  jjresence  of  .seismic:  ]nd.ses 
(Mad.sen  at  al.,  2002;  Tyack  at  al..  2003: 
Smultea  at  al.,  2004;  Holst  at  al..  2008; 
and  lochens  at  al.,  2008).  Sciveral 
studicis  have  reported  hearing  dol])hin.s 
and  ])orpoise.s  calling  while  airguns 
were  operating  (e.g..  (Jordon  at  al..  2004; 
.Smultcxi  al  al.,  2004;  Holst  al  al.,  2001a. 
h:  and  Potter  at  al..  2007).  The  sounds 
important  to  small  odontocetes  are 
|)redominantly  at  much  higher 
fr(!(|U(!ncie.s  than  are  the;  dominant 
componemts  of  airgun  sounds,  thus 
limiting  the  potential  for  masking. 

Marine  mammals  are  thought  to  be 
able  to  com])(;n.sate  for  masking  hv 
adjusting  their  acoustic  hcihavior 
through  shifting  call  frecpiencicis. 
iiu:rea.sing  call  volume,  and  increasing 
vocalization  rates.  For  example,  blue 
whales  are  found  to  increase  call  raters 
whem  (ixposed  to  noise  from  seismic 
surveys  in  the  St.  Lawrence  Estuary 
(Dilcjrio  and  (Jlark.  2009).  The  North 
Atlantic  right  whah;s  ex])osed  to  high 
shipjjing  noi.se  incrcxised  call  frciciuency 
(Parks  at  al..  2007).  while  some 
hum])back  whales  r(;.s])ond  to  low- 
frecpiency  active  sonar  playbacks  by 
incrciasing  song  length  (Milica-  at  al., 
2000). 

In  gencaal.  we  c;xpc;c;t  that  the  masking 
effc;c:t.s  of  scnsmic  pid.sc;.s  would  he; 
minor,  given  the  normallv  intermittent 
nature!  of  .seismic:  ])ul.sc!s. 

Bahavioval  Disturbanca 

Marine!  mammals  mav  bc!havic)rallv 
rc!ac:t  to  sound  when  c!xpc).sc!d  to 
anthropogenic;  noise.  Di.sturl)anc:c! 
inc:lucles  a  varic!ty  of  c!ffec:ts.  including 
subtle  to  c:c)n.spic:uc)us  c:hangc!.s  in 
behavior,  moveanent,  and  cli.s])lacc!mc!nt. 
Reactions  to  sound,  if  anv,  dc!])(!ncl  on 
spc!c:ic!.s,  state  of  maturity,  c!X])C!ric!ncc!, 
current  ac:tivity,  rc!proclnc:tivc!  state,  time 
of  clav,  and  manv  other  fac:tor.s 


(Ric:harclsc)n  at  al.,  19‘)1;  Wartzok  at  al., 
2004:  Southall  at  al..  2007;  Wc!ilgart, 
2007).  The.se  behavioral  rc!ac;tic)ns  are 
oftc!n  shown  as:  (lhanging  durations  of 
.surfac:ing  and  dives,  nnmher  of  blows 
pc!r  .surfac:ing.  or  moving  dirc!c:tion  and/ 
or  spc!C!cl:  rc!dnc:c!d/incrc!asc!d  vc)c:al 
ac:tivitic!.s:  c:hanging/c:c!.ssation  of  c:(!rtain 
hc!havic)ral  ac;tivitie.s  (snc:h  as  socaalizing 
or  ic!eding):  visible  startle  resjjonse  or 
aggressive!  hc!havic)r  (.suc:h  as  tail/flnkc! 
slapping  ca-  jaw  c;lapping);  avoiclanc:c!  of 
areas  whc!rc!  noisc!  .sourc;c!S  are  loc:atc!cl; 
and/or  flight  rc!.spc)n.sc!s  (e.g.,  ])innipc!cls 
Hushing  into  the  watc!r  from  haul-outs 
or  roc)kc!ric!.s).  If  a  marine  mammal  does 
reac:t  hrieily  to  an  underwater  sound  by 
c:hanging  its  behavior  or  moving  a  small 
cli.stanc;e.  the  im])ac:t.s  of  the  c:hangc!  are 
unlikely  to  he  .signific:ant  to  the 
individual,  let  alone  the  .stc)c:k  ca' 
popidation.  Howevea-.  if  a  .sound  .sourc:c! 
cli.splac:c!s  marine  mammals  from  an 
important  feeding  or  hrcHicling  arc!a  for  a 
prolonged  pcaiocl.  im])ac:t.s  cai 
individuals  and  ])opulatic)ns  c:ould  he 
signiiic;anl  (e.g..  Lus.sc!au  and  bejder, 
201)7:  Weilgart.  2007). 

The!  hiologicial  signific:anc:c!  of  many  of 
thc!.sc!  behavioral  di.sturhanc;c!.s  is  diffic:ult 
to  i)rc!dic;t,  c!spc!c:ially  if  the  dc!tc!ctc!d 
disturbances  a])])C!ar  minor.  1  lowever, 
the  c:on.sc!cjuc!nc:c!s  of  h(!havic)ral 
mc)clific;ation  c:c)idcl  he  c!xpec;tc!cl  to  bc! 
l)iolc)gic:ally  signific:ant  if  the  change 
affc!c;t,s  growth,  survival  and/or 
reproduc:tion.  .Some  of  thc!.sc!  signilic:ant 
l)(!havioral  mc)clific;atic)ns  inc:lucle; 

•  (Jhange  in  cliving/surfac:ing  ])attc!rns 
(snc:h  as  those  thought  to  he  c:ausing 
heakcal  whale  stranding  due  to  c!X])C)surc! 
to  military  micl-frc!ciuc!nc;y  tac;tic:al 
sonar): 

•  Habitat  abandonmciiit  due  to  loss  of 
clc!sirable  ac;oustic:  enviromnemt;  and 

•  (Jessation  of  fc!c!cling  or  .soc;ial 
interaction. 

The  on.set  of  behavioral  disturbance 
from  anthro])C)gc!nic;  noise  depends  on 
both  c!xternal  factors  (charac.tcM'i.stics  of 
noi.se  sourc.es  and  their  ])ath.s)  and  the 
recenving  animals  (hearing,  motivation, 
(!xperienc;e.  clcanography)  and  is  also 
difficult  to  ])rc!clic:t  (Richardson  at  al., 
1991;  .Southall  at  al.,  2007).  (Jiven  the 
manv  uncertainties  in  prc!clic:ting  thc! 
ciuantitv  and  tv])C!.s  of  impac;t.s  of  noise 
on  marine  mammals,  it  is  c:onnnon 
prac:tic;c!  to  estimate  how  many 
mammals  would  he  present  within  a 
particadar  cii.stanc:e  of  indnstrial 
ac:tivities  and/or  ex])c)sc!cl  to  a  ])articidar 
lc!vel  of  industrial  sound.  In  most  c:asc!.s, 
this  approach  likely  overcast imatc!.s  the 
mimhcas  of  marine  mammals  that  would 
he  affc!c:tc!cl  in  some  l)ic)logic:allv- 
important  manner. 

3  he  sound  c:rilc!ria  used  to  estimate 
how  many  marine  mammals  might  he 
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distiirh(!d  to  some  l)iologit:ally- 
important  d(!gree  l)y  a  seismic  ])rogram 
an*  based  ])rimarily  on  behavioral 
ol)S(!rvatioiis  of  a  few  s|)(!(:i(!s.  Scicmtists 
have  conducted  detailed  studies  on 
humphack,  gray,  howhead  [Bdldana 
invsiiccliis),  and  s|)erm  whales.  There 
ar(!  less  (hitailed  data  available  for  some 
other  s])ecies  of  haleeu  whal(!s  and 
small  toothed  whales,  hut  for  many 
spcudes  there  are  iio  data  ou  rcjspou.ses 
to  marine  seismic  surveys. 

Bdlodn  Whdids — Haleeu  whales 
generally  tend  to  avoid  operating 
airguus.  hut  avoidance  radii  are  (piite 
variable  (reviewed  in  Richardson  dt  dl., 
1095).  Whales  are  often  re])orted  to 
show  no  overt  reactions  to  pnkses  from 
large  arrays  of  airguns  at  distances 
beyond  a  few  kilometers,  even  though 
the  airgim  pulses  remain  well  above 
ambient  noi.se  levels  out  to  much  longer 
distances.  However,  baleen  whales 
exposed  to  strong  noi.se  jjukses  from 
airguns  often  react  by  deviating  from 
their  normal  migration  route  and/or 
interrn])ting  their  feeding  and  moving 
away  from  the  area.  In  the  cases  of 
migrating  gray  and  howlnxid  whales,  the 
ohserv(!d  changes  in  behavior  a])])eared 
to  he  of  little  or  no  biological 
consecpience  to  the  animals  (Richardson 
dl  dl.,  1995).  They  avoided  the  sound 
source;  by  di.s])lacing  their  migration 
route  to  varying  degrees,  hut  within  the 
natural  boundaries  of  the  migration 
corridors. 

Studies  of  grav.  howhead,  and 
humphack  whales  have  shown  that 
.seismic  pulses  with  received  levels  of 
KiO  to  170  (IB  re:  1  pPa  .seem  to  cause 
obvious  avoidance  behavior  in  a 
sid)stantial  fraction  of  the  animals 
ex])OS(;d  (Mabne  dt  dl.,  1980.  1988; 
Richardson  dl  dl.,  1995).  In  many  ar(;as. 
seismic  ))ulses  from  large  arrays  of 
airguns  diminish  to  those  levels  at 
di.stanc(;.s  ranging  from  four  to  15  km 
(2.5  to  9.3  mi)  from  the  source.  A 
substantial  jnoportion  of  the  baleen 
whales  within  tho.se  distances  may 
show  avoidance  or  othi;r  strong 
l)(;havioral  r(;action.s  to  the  airgun  array. 
Subtle  behavioral  chang(;s  sometimes 
h(;come  evident  at  somewhat  lower 
received  levels,  and  studies  summarized 
in  Appendix  B(5)  of  the  Foundation's 
A.ssessment  have  shown  that  some; 
s])(;cies  of  hal(;en  whal(;.s,  notably 
howhead  and  hum])hack  whal(;s,  at 
times  show  strong  avoidance  at  received 
levels  lower  than  180-170  (113  re:  1  pBa. 

Res(;ar(:hers  have  studied  the 
r(;,sp()nse.s  of  humphack  whales  to 
.seismic  surv(;vs  during  migration, 
fe(;(ting  during  the  sninmer  months, 
breeding  while  offshore  from  Angola, 
and  wintering  offshoix;  from  Brazil. 
McCauley  d!  dl.  (1998,  2000a)  studied 


the  re.s])()ns(;s  of  humpback  whales  off 
western  Australia  to  a  fidl-.scale  seismic 
survey  with  a  18-airgun  array  (2,878-in  ') 
and  to  a  single,  20-in  *  airgun  with 
source  level  of  227  dB  n;:  1  pBa  (p-])). 

In  the  1!)98  stndv,  the  re.s(;ar(:hers 
(l()(:um(;nte(l  that  av()i(lanc(;  r(;a(:ti()ns 
h(;gan  at  five  to  eight  km  (3.1  to  4.9  mi) 
irom  the  array,  and  that  those  reactions 
kept  most  pods  ajjproximately  thr(;e  to 
four  km  (1.9  to  2.5  mi)  from  the 
operating  seismic  boat.  In  the  2000 
study,  MeCkudey  dl  dl.  n()t(;(l  localized 
(li.s))la(:ement  during  migration  of  four 
to  five  km  (2.5  to  3.1  mi)  by  traveling 
pods  and  sev(;n  to  12  km  (4.3  to  7.5  mi) 
l)y  more  sensitive  r(;sting  jjods  of  cow- 
calf  ])airs.  Avoidance  distances  with 
r(;.spect  to  the  single  airgun  were  smaller 
hut  consistent  with  the  results  from  the 
full  array  in  t(;rms  of  the  ixiceived  sound 
levels.  The  mean  nrceived  level  for 
initial  avoidance  of  an  approaching 
airgun  was  140  dB  re:  1  pBa  for 
humpback  pods  containing  femal(;.s,  and 
at  the  mean  closest  point  of  approach 
distance,  the  re(:eiv(;d  level  was  143  dB 
re;  1  pBa.  The  initial  avoidance  res])ons(; 
generally  occurred  at  di.stances  of  five  to 
(;ight  km  (3.1  to  4.9  mi)  from  tin;  airgun 
array  and  two  km  (1.2  mi)  from  the 
single  airgun.  H()W(;ver.  some  individual 
humphack  whal(;s.  (;.spe(:ially  m<d(;.s, 
a])proach(;(l  within  (li,stan(:(;s  of  100  to 
400  m  (328  to  1,312  ft),  where  the 
maximum  received  l(;v(;l  was  179  dB  re: 

1  pPa. 

Data  (:()lle(:t(;(l  by  ()l).s(;rver.s  during 
several  seismic  .surv(;ys  in  the  northwest 
Atlantic  C(:(;an  showed  that  sighting 
rates  of  humphack  whales  were 
significantly  greater  during  non-.seismic 
j)erio(l,s  com])are(l  with  ])erio(l.s  when  a 
fnll  array  was  o])erating  (Moulton  and 
Holst,  2010).  In  addition,  humpback 
whales  were  more  likely  to  swim  away 
and  less  likely  to  sw'iin  towards  a  ves.sel 
during  .seismic  versus  non-seismic 
])eri()(l.s  (Moulton  and  Holst,  2010). 

Humpback  whal(;s  on  their  .summ(;r 
f(;e(ling  grounds  in  .south(;a.st  Alaska  did 
not  exhibit  ])er.si.stent  avoidance  when 
(exposed  to  s(;ismi(:  pid.s(;.s  from  a  1.84— 

L  (100-in  *)  airgun  (Mabne  dl  dl.,  1985). 
Some  hum|)ba(:ks  .se(;med  “startled”  at 
received  l(;vel.s  of  150  to  189  dB  re:  1 
pBa.  Mabne  dl  dl.  (1985)  (:on(:lnd(;(l  that 
there  was  no  clear  evidence  of 
avoidance.  (l(;spite  the  possibility  of 
subtle  effects,  at  r(;ceive(l  l(;vel.s  np  to 
172  re:  1  pBa.  H()wev(;r,  Moidton  and 
Holst  (2010)  report (;(1  that  humphack 
whales  monitored  during  seismic 
surveys  in  the  northw(;st  Atlantic  had 
l()W(;r  sighting  rates  and  were  most  often 
s(;en  swimming  away  from  the  V(;ssel 
during  .seismic  ])eri()ds  comjjared  with 
])erio(ls  when  airguns  were  silent. 


()th{;r  studies  have  suggest(;(l  that 
south  Atlantic  humphack  whal(;s 
wint(;ring  off  Brazil  may  h(;  displaced  or 
(;ven  strand  u])()n  exposure  to  .seismic 
surveys  (Engel  dl  dl.,  2004).  Although, 
the  evidence  for  this  was  circumstantial 
and  subject  to  alternative  (;x|)lanati()n.s 
(lACXk  2004).  Akso.  the  evidence  was 
not  consi.steni  with  snl)s(;(|uent  results 
from  the  same  ar(;a  of  Brazil  (Barente  dl 
dl.,  2008),  or  with  direct  stu(li(;.s  of 
humi)ha(:ks  (;xpos(;(I  to  seismic  surveys 
in  other  ar(;as  and  .sea.sons.  After 
allowance  for  data  from  snbseriuent 
y(;ar.s,  then;  was  “no  ()h.s(;rvahl(;  dir(;(;t 
corr(;lation”  hetw(;en  strandings  and 
.seismic  surveys  (IWC,  2007:  238). 

A  few  .stu(li(;.s  have  (l()cumt;nt(;d 
r(;a(;ti()ns  of  migrating  and  Ceding  (hut 
not  wintering)  gray  whales  to  seismic 
surveys.  Mabne  di  dl.  (l‘)88,  1988) 
.studied  the  responses  of  feeding  (;a.stern 
Pacific  gray  whal(;.s  to  pul.s(;.s  from  a 
single  lOO-in-'  airgun  off  St.  Lawrence 
Island  in  the  northern  Bering  Sea.  They 
(;.stimat(;d,  based  on  small  sample  .siz(;.s. 
that  50  ])(;rc(;nt  of  f(;(;(ling  gray  whal(;.s 
stojjped  feeding  at  an  av(;rag(;  r(;c(;iv(;(l 
pressure  level  of  173  dB  re:  1  pPa  on  an 
(apinoximate)  root  m(;an  s(]uar(;  basis, 
and  that  10  ijercent  of  f(;(;ding  whal(;.s 
int(;rru])t(;(l  f(;(;dingat  r(;(:(;iv(;(l  l(;v(;ls  of 
183  (113  n;:  1  uPa.  Those  findings  wen; 
g(;n(;rally  consistent  with  the  r(;.snlt.s  of 
(;xp(;rim(;nt.s  conducted  on  larger 
numh(;rs  of  gray  whal(;.s  that  w(;r(; 
migrating  along  the  (kdifornia  coast 
(Mabne  dl  dl..  1984:  Mabne  and  Mil(;s. 
1985).  and  western  Pacific  grav  whales 
feeding  off  Sakhalin  Island.  Russia 
(Wursig  dl  dl..  1999;  C'.ail(;y  dl  dl..  2007; 
John.son  dl  dl..  2007:  Yazvenko  dl  dl.. 
2007a.h).  along  with  data  on  gray 
whales  off  British  (T)lumhia  (Bain  and 
Williams.  2008). 

Observers  have  .s(;(;n  various  speci(;s 
of  Bdlddnopldid  (blue.  sei.  fin,  and 
minke  whal(;s)  in  ar(;as  en.sonifi(;(l  by 
airgun  ])uls(;s  (Stone,  2003;  MacL(;an 
and  1  lal(;y.  2004;  Stone  and  Tasferr. 
2008).  and  have  localized  calls  from 
bine  and  fin  whal{;.s  in  areas  with  airgun 
()p(;rati()n.s  ((;.g..  McDonald  dl  dl.,  1995; 
Dnnn  and  H(;rnan(lez,  2009;  Castellote 
dl  dl..  2010).  Sightings  by  observers  on 
seismic  v(;.ssels  off  tlu;  United  Kingdom 
from  1997  to  2000  suggest  that,  during 
tim(;s  of  good  sightability.  sighting  rat(;s 
for  my.sti(;(;t(;s  (mainly  fin  and  .sei 
whal(;s)  w(;r(;  similar  when  large  arrays 
of  airguns  w(;r(;  shooting  vs.  silent 
(Stone,  2003;  Stone  and  Tasker.  2008). 
However,  th(;.s(;  whal(;s  tended  to  exhibit 
l()(:aliz(;(l  avoidance,  remaining 
significantly  furth(;r  (on  average)  from 
the  airgun  array  during  seismic 
operations  compared  with  non-.seismic 
periods  (Stone  and  Task(;r.  2008). 
(iastellote  dl  dl.  (2010)  ol).s(;rv(;(l 
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lo(:aliz(!d  avoidance  by  fin  whales 
(luring  seismic  airgun  (wents  in  tlie 
west(;rn  Nbuliterranean  Sea  and  adjacent 
Atlantic  wat(;rs  from  2U()n-20()‘)  and 
rej)orti!(l  that  singing  fin  whal(\s  moved 
away  from  an  opiirating  airgun  array  for 
a  time  jmriod  that  extemhul  hiivoiul  the 
duration  of  the  airgun  activitv. 

Ship-hased  monitoring  studies  of 
hahum  whahis  (including  hlue.  fin,  .sei. 
minke.  and  whah;s)  in  the  northwcist 
Atlantic  found  that  overall,  this  group 
had  lower  sighting  rat(?s  during  .seismic 
versus  non-seismic  pcaiods  (Moulton 
and  Holst.  2010).  Baleen  whahis  as  a 
grou|)  were  also  siuai  significantly 
farther  from  the  vessel  during  seismic 
compared  with  non-seismic  periods, 
and  they  were  more  often  seen  to  be 
swimming  away  from  the  o])erating 
seismic  vessel  (Moulton  and  Holst, 

2010).  Blue  and  minke  whales  were 
initially  sighted  significantly  farther 
from  the  ves.sel  during  .scnsmic 
operations  compared  to  non-.seismic 
p(!riods;  the  .same  tnaid  was  ohsia  ved 
for  fin  whales  (Moulton  and  Holst. 

2010).  Minke  whal(!S  were  mo.st  oftcai 
observed  to  he  swimming  away  from  the 
vessel  when  seismic  ojxaations  were 
uncha  way  (Moulton  and  Holst,  2010). 

Data  on  short-term  reactions  hv 
c(!tac(ams  to  impulsive  noises  an;  not 
n(a:(!.ssarily  indicative  of  long-term  or 
biologically  significant  efhals.  It  is  not 
known  whether  impulsive  .sounds  affect 
riiproductive  rate  or  distribution  and 
habitat  use  in  suhsecjiKait  davs  or  v(!ars. 
Howev(!r,  gray  whahis  have  continued  to 
migrate  annually  along  the  west  coast  of 
North  America  with  substantial 
increases  in  the  ])0])ulation  over  recent 
y(;ars.  despite  intermittent  .seismic 
exi)loration  (and  much  shij)  traffic)  in 
that  ar(!a  for  d(u;ades  (Appendix  A  in 
Malme  e/  (//..  1084:  Richardson  (d  al.. 
lOO.'i:  Alhiii  and  Angliss.  2011).  The 
west(!rn  Pacific  gray  whale  population 
did  not  aj)j)ear  affected  by  a  seismic 
survey  in  its  fceding  ground  during  a 
prcwious  year  ()ohnson  ot  (iL.  2007). 
Similarly,  bowhead  whales  have 
continued  to  travel  to  the  (;astern 
Beaufort  Sea  (;ach  summer,  and  their 
numbers  have  incnia.sed  notably, 
despite  seismic  (jxploration  in  their 
summer  and  autumn  range  for  manv 
y(5ars  (Richardson  et  ul..  1987;  Allen  and 
Angliss,  2011).  The  history  of 
coexistence  l)(4ween  seismic  survcws 
and  baleen  whaUis  suggests  that  brief 
(!xposur(!s  to  sound  puls(;s  from  anv 
single  sei.smic  survey  are  unlikely  to 
riisult  in  prolongtul  effccts. 

Toothful  Whalfis — Tluire  is  little 
systematic  information  available  about 
njactions  of  toothed  whakjs  to  noise 
pukses.  Then;  are  few  studies  on  tootluxl 
whales  similar  to  the  more  extensive 


haUien  whale/seismic  |)ulse  work 
summarized  earlier  in  this  notice. 
However,  there  ar(;  r(!C(!nt  svstematic 
studies  on  sjaa  in  whal(;s  (e.g..  Clordon  at 
al..  2000;  Madscai  at  al..  2000:  VVin.sor 
and  Mate,  2000;  )ochens  at  oL.  2008; 
Miller  at  ol..  2000).  Then;  is  an 
increasing  amount  of  information  about 
respons(;s  of  various  odontoc(!tes  to 
seismic  surveys  based  on  monitoring 
studi(!s  (e.g..  Stone.  2003:  Smultea  at  al., 
2004;  Moulton  and  Miller.  200.');  Bain 
and  Williams.  2000;  Holst  at  al..  2000; 
Stone  and  Tasker.  2000;  Potter  at  al.. 
2007;  Hauser  at  al.,  2008;  Holst  and 
Smultea.  2008;  Weir.  2008;  Barkaszi  at 
al..  2000;  Richardson  e/  al.,  2000; 
Moulton  and  Holst,  2010). 

Sei.smic  oj)erator.s  and  prot(n:ted 
spcicies  ol)S(;rv(!r.s  (observers)  on  sei.smic 
v(;.ss(!l.s  rcigularly  see  dolphins  and  other 
small  toothed  whales  near  ojHirating 
airgun  arrays,  hut  in  general  then;  is  a 
tendency  for  most  del])hinid.s  to  show 
some  avoidance  of  o|)erating  sei.smic 
ve.ssels  (e.g.,  (Joold,  1  OtJOa.h.c; 
Calambokidis  and  0.sm(;k,  1908;  Slone. 
2003;  Moulton  and  Miller,  200.'>;  Holst 
at  al.,  2000;  Slone  and  'fasker.  2000; 
W(;ir.  2008;  Richardson  (.*/  al.,  2000; 
Barkaszi  at  al.,  200‘):  Moulton  and 
Holst,  2010).  Some  dol])hins  seem  to  be 
attracted  to  the  sei.smic  ves.si;!  and 
lloats.  and  some  ride  the  how  wave  of 
the  sei.smic  vessel  (;ven  when  large 
arrays  of  airgims  are  firing  (e.g.. 

Moulton  and  Miller,  200.')).  Nonet h(;l(;.s,s. 
small  toothed  whal(;.s  more  often  tend  to 
lu;ad  away,  or  to  maintain  a  .somewhat 
greater  distance  from  the  vessel,  wlu;n  a 
large  array  of  airguns  is  oj)erating  than 
when  it  is  silent  (e.g..  Stone  and  Tasker, 
2000;  W(;ir,  2008,  Barry  at  al..  2010: 
Moulton  and  Holst,  2010).  In  mo.st 
ca.ses.  the  avoidance  radii  for  delphinids 
app(;ar  to  be  small,  on  the  ord(;r  of  one 
km  or  l(;.s.s,  and  some  individuals  show 
no  aj)parent  avoidance. 

(]a])tive  holtlenose  dolj)hins  (Tarsio})s 
trunaatas]  and  beluga  whal(;.s 
[Dalphinaptaras  laacas)  exhibited 
chang(;s  in  behavior  when  ex])osed  to 
strong  pul.sed  sounds  similar  in 
duration  to  those  typically  us(;d  in 
sei.smic  surveys  (Finneran  al  al..  2000, 
2002.  200.')).  However,  tlu;  animals 
tolerat(;d  high  received  levels  of  sound 
before  exhibiting  aversive  behaviors. 

Results  for  por])oi.se.s  depend  on 
sjiecies.  The  limited  available  data 
suggest  that  harbor  por|)oi.se.s  (Phoroana 
[)ho(:oana)  show  stronger  avoidance  of 
.seismic  operations  than  do  Dali’s 
porpoises  (Slone,  2003;  MacLean  and 
Koski,  200.');  Bain  and  Williams.  200(); 
Stone  and  Ta.sker,  2000).  Dali’s 
porj)oi.ses  .s(;em  relatively  tolerant  of 
airgun  opc'rations  (MacLean  and  Ko.ski, 
200.');  Bain  and  Williams.  2000), 


although  they  too  have  been  oh.served  to 
avoid  large  arrays  of  o])erating  airguns 
(Calambokidis  and  ().sm(;k,  1008;  Bain 
and  Williams,  2000).  This  a])parent 
difference;  in  responsiveiu;s.s  of  th(;.s(; 
two  pori)oi.se  species  is  consistent  with 
their  relative  r(;s])on.siven(;s.s  to  boat 
traffic  and  some  oth(;r  acoustic  .sourc(;.s 
(Richardson  at  al..  lOO.'i:  Southall  al  al.. 
2007). 

Most  sludi(;.s  of  .sp(;rm  whal(;.s  exjxe.sed 
to  airgun  sounds  indicate  that  the  whale 
shows  considi;rahle  tolerance  of  airgun 
pukses  (e.g..  Stone.  2003;  Moulton  al  al., 
200.'),  2000a:  Stone  and  Task(;r,  2000; 
Weir,  2008).  In  mo.st  ca.s(;.s  the  whales  do 
not  show  strong  avoidance,  and  they 
continue  to  calk  However,  controlled 
(;xposur(;  exp(;rim(;nt.s  in  the  Gidf  of 
M(;xico  indicate  that  foraging  behavior 
was  altered  upon  exjjosure  to  airgun 
sound  Oochens  al  al..  2008;  Miller  at  al., 
2000:  Tvack,  2009). 

There  are  almost  no  specific  data  on 
the  behavioral  rt;actions  of  b{;ak(;d 
whal(;.s  to  seismic  surv(;v.s.  How(;ver, 
some  northern  hottlenose  whal(;.s 
[Hypai'oodon  ampuUatus)  r(;mained  in 
the  gcaieral  ar{;a  and  continued  to 
produce  high-fre(jU(;ncy  clicks  when 
(;xj)os(;d  to  sound  ])id.s(;.s  from  distant 
seismic  surv(;y.s  (Co.sselin  and  Lawson, 
2004;  Laurinolli  and  Ciochrane,  200.'); 
.Simard  at  al.,  200.')).  Most  heak(;d 
whales  tend  to  avoid  ai)])roaching 
vessels  of  other  types  (e.g..  Wursig  al  al., 
1908).  Th(;y  may  also  dive  for  an 
(;xt(;nd(;d  i)(;riod  wh(;n  apja'oached  by  a 
v(;.ssel  (e.g.,  Kasuya,  1080).  although  it  is 
imc(;rtain  how  much  long(;r  such  dives 
may  ht;  as  compared  to  dives  by 
undisturbed  b{;aked  whal(;s,  which  also 
are  oft(;n  (]uite  long  (Baird  al  al..  2000; 
Tvack  at  al.,  2000).  Based  on  a  single 
observation.  Aguilar-Soto  at  al.  (2000) 
.sugg(;st(;d  that  foraging  efficitaicy  of 
Cuvier’s  l)(;ak(;d  whales  (Ziphius 
aavirostris)  may  be  reduc(;(l  bv  close 
ap])roach  of  v(;sseks.  In  any  event,  it  is 
likely  that  most  h(;aked  whal(;,s  would 
akso  show  strong  avoidance  of  an 
approaching  sei.smic  v(;s.sel.  although 
this  has  not  l)(;en  docum(;nted 
(;x])licitly.  In  fact.  Moulton  and  Holst 
(2010)  r(;])orted  l.'l  sightings  of  beaked 
whal(;.s  during  sei.smic  .studi(;.s  in  the 
northw(;.st  Atlantic;  sev(;n  of  those 
sightings  were  made  at  times  when  at 
l(;a.st  one  airgun  was  operating.  There 
was  little  evidence  to  indicate  that 
h(;aked  whale  behavior  was  affected  by 
airgun  o])erations:  sighting  rati;s  and 
distances  w(;re  similar  during  .seismic 
and  non-.seismic  periods  (Moulton  and 
Holst.  2010). 

There  are  incr(;a.sing  indications  that 
.some  l)(;ak(;d  whales  tend  to  strand 
wh(;n  naval  (;xerci.ses  involving  mid- 
fr(;(]uency  sonar  oj)eration  are  underwav 
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within  the  vicinity  of  the  animals  (e.g., 
.Simmonds  and  Lopez-Jurado,  IttOl; 
Fraiitzis,  1908;  NOAA  and  DSN,  2001; 
jepson  et  (iL,  2003;  llildehrand,  2005: 
Harlow  and  (hsiner,  2000;  see  also  the 
Stranding  and  Mortality  section  in  this 
notice).  The.se  types  of  .strandings  are 
a|)par(!ntly  a  di.sturhance  response, 
although  auditory  or  other  injuries  or 
other  physiological  effects  may  also  he 
involved.  Whether  beaked  whales 
would  ever  react  similarly  to  seismic 
surveys  is  unknown.  Seismic  survey 
.sounds  are  (piite  different  from  tho.se  of 
the  sonar  in  o])eration  during  the  ahove- 
cited  incidents. 

Odontocete  reactions  to  large  arrays  of 
airguns  an;  variable  and,  at  least  for 
del])hinids  and  Dali’s  j)orpoi.se.s,  seem  to 
he  confined  to  a  smaller  radius  than  has 
he(!n  oh.served  for  tin;  more  responsive 
of  the  mysticetes.  flowever.  other  data 
suggest  that  some  odontocete  species, 
including  harbor  ])orpoi.se.s,  may  he 
more  responsive  than  might  he  ex])(;cted 
given  tlunr  ])oor  low-frecjuency  hearing. 
Reactions  at  longer  distances  may  he 
j)articularly  likely  when  sound 
propagation  conditions  are  conducive  to 
transmi.ssion  of  the  high(;r  frequency 
components  of  airgun  sound  to  the 
animals’  location  (DeRuiter  at  al..  2()()n: 
Doold  and  Doates.  2(H)(i:  Tvack  at  al.. 
2008;  Hotter  al  al.,  2007). 

Ilaarint’  Intjuiinnani  and  Othar  Phvskxd 
Kflacts 

Fxposure  to  high  intensity  .sound  for 
a  sufficient  duration  mav  result  in 
auditory  effects  such  as  a  noi.se-induced 
threshold  shift — an  increase;  in  the 
auditory  threshold  after  exposure  to 
noi.se  (Finneran  at  (d.,  2005).  Factors 
that  influene:e  the  amount  of  thr(;shold 
shift  include  the  amplitude,  duration, 
fn;(iuency  content,  temporal  pattern, 
and  energy  distribution  of  noise 
ex])osure.  The  magnitude  of  hearing 
tlireshold  shift  normally  decreases  over 
time  following  ces.sation  of  the  noise 
exposure.  'Fhe  amount  of  threshold  shift 
just  after  ex])o.sure  is  called  the  initial 
thre.shold  shift.  If  the  threshold  shift 
eventually  returns  to  zero  (i.e.,  the 
thr(;,shold  returns  to  the  pre-exposure 
value),  it  is  called  temj)orarv  thre.shold 
shift  (Southall  at  al.,  2007). 

Researchers  have  studied  tem])orary 
thr(;,shold  shift  in  certain  captive 
odontocetes  and  pinni])ed.s  exposed  to 
.strong  sounds  (reviewed  in  Southall  at 
(d.,  2007).  However,  th(;re  has  been  no 
specific:  doenmentation  of  tcanporary 
thre.shold  shift  let  alone  ])ermanent 
hcjaring  damage,  (i.e.,  permanent 
threshold  shift,  in  fr(;e-ranging  marine 
mammals  cixpo.sed  to  sccciuences  of 
airgun  pulses  during  r(;ali.stic  field 
conditions). 


Tamporaiy  Thrashold  Shift — This  is 
the  mild(;.st  form  of  hearing  impairment 
that  can  occur  during  exposure  to  a 
strong  sound  (Kryter.  1085).  While 
exp(;riencing  t(;m|)orarv  threshold  shift, 
the  hearing  thrc'shold  ri.ses  and  a  .sound 
must  he  .strong(;r  in  ord(;r  to  he  heard. 

At  least  in  terrestrial  mammals, 
temporary  thre.shold  shift  can  last  from 
minutexs  or  hours  to  (in  cases  of  strong 
shifts)  days.  For  sound  exposures  at  or 
somewhat  above  the  temporarv 
threshold  shift  thr(;shold,  hc;aring 
sensitivity  in  both  terr(;.strial  and  marine 
mammals  recovers  rapidly  after 
exposure  to  the  noi.se  ends.  There  are 
few  data  on  sound  levels  and  durations 
neces.sary  to  elicit  mild  temporarv 
thre.shold  .shift  for  marine  mammals, 
and  none  of  the  puhli.slu;d  data  focus  on 
temporarv  thre.shold  shift  elicited  by 
c;xposure  to  multiple  jeukses  of  sound. 
Southall  at  al.  (2007)  summarizes 
available  data  on  temporarv  thre.shold 
shift  in  marine  mammals,  'fable  1 
(introduced  (;arlier  in  this  document) 
presents  the  estimated  di.stances  from 
the  LANGSE'fU’.s  airguns  at  which  the 
r(;ceived  energy  l(;vc;l  (pi;r  ])id.se,  llat- 
weight(;d)  would  he  greater  than  or 
ecjual  to  180  or  100  (113  re:  1  pHa. 

To  avoid  the  jcotential  for  Level  A 
harassment,  serious  injury  or  mortality 
we  (NMf'S  10!)5,  2000)  concluded  that 
cetaceans  should  not  he  exposed  to 
pidsed  underwater  noise  at  receiv(;d 
levels  exc(;eding  180  clH  re:  1  pHa.  We 
do  not  consider  the  estahli.shed  180 
criterion  to  he  tin;  level  above  which 
temporarv  thr{;.shold  shift  might  occur. 
Rather,  it  is  a  r(;ceived  level  above 
which,  in  the  view  of  a  panel  of 
bioacoustics  .s])(;ciali,st.s  convened  by  us 
before  temporarv  threshold  shift 
measurements  for  marine  mammals 
started  to  hc^come  available,  one  coidd 
not  he  certain  that  there  woidd  he  no 
injurious  effects,  auditory  or  oth(;rwise, 
to  marine  mammals.  We  akso  assume 
that  c;c;tacean.s  (;x])o.s(;d  to  Icwels 
exc(;eding  100  clB  re:  1  pHa  may 
(;xperieuce  Level  13  harassnuait. 

For  tootlu;d  whales.  r(;s(;archer.s  leave 
deriv(;d  temporarv  thr(;.shold  .shift 
information  for  odontoc(;t(;s  from 
studices  on  the  hottlcaiose  dolphin  and 
h(;luga.  The  (;xp(;riment.s  show  that 
exjeosure  to  a  single  imjeidse  at  a 
n;ceiv(;d  lc;v(;l  of  207  kilojeasccds  (or  30 
jesi,  i)-p),  which  is  (;(|uivalent  to  228  dl3 
rc;;  1  Ha  (p-])),  r(;sulted  in  a  7  and  0  clH 
t(;mporarv  thr(;shold  shift  in  the  beluga 
whale  at  0.4  and  30  kllz,  re.s])(;ctively. 
Thr(;shold.s  r(;turned  to  within  2  dl3  of 
the  pre-ex])osure  level  within  four 
minut(;.s  of  the  (;xpo.sur(;  (Finneran  at  al., 
2002).  For  the  one  harbor  jeorjeoi.se 
tested,  the  r(;ceived  l(;vel  of  airgun 
sound  that  elicited  on.set  of  tcanporary 


thrceshold  shift  was  lower  (Lucke  at  al., 
2000).  If  thc;.se  rc;.scdt.s  from  a  single 
animal  arc;  rc;pr(;s(;ntative,  it  is 
inappropriate  to  assume  that  onset  of 
temporarv  threshold  shift  occurs  at 
similar  rc;ceivc;cl  levels  in  all 
odontocetes  (cf.  .Southall  at  (d.,  2007). 
.Some  cc;tacc;ans  ajcparently  can  incur 
temporary  thrc;,shold  .shift  at 
considerably  lower  .sound  (;xpo.sures 
than  arc;  n(;cc;.ssary  to  elicit  temporary 
thrc;.shol(l  shift  in  the  beluga  or 
hottlenose  (loli)hin. 

For  baleen  whales.  th(;rc;  arc;  no  data, 
(lir(;ct  or  in(lirc;ct,  on  levels  or  propc;rties 
of  sound  that  are  r(;(]uirc;(l  to  induce 
temporarv  thre.shold  .shift.  The 
frcccpiencies  to  which  halc;(;n  whales  are 
most  sensitive  arc;  assumed  to  he  lower 
than  those  to  which  odontocetes  are 
mo.st  sensitive,  and  natural  background 
noi.sc;  levels  at  those  low  fre(juc;ncies 
tend  to  he  higher.  As  a  r(;.sidt.  auditory 
thr(;.sh()l(l,s  of  halc;en  whal(;.s  within  their 
frc;(]nency  hand  of  hc;st  hccaring  are 
hc;lic;vc;(l  to  he  higher  (lc;.ss  s(;n.sitiv(;) 
than  arc;  those  of  odontocc;tc;.s  at  their 
h(;.st  frc;qnc;ncies  (Clark  and  Ellison, 
2004).  From  this,  one  could  suspect  that 
rc;c(;iv(;(l  levels  causing  temicorary 
lhrc;sholcl  shift  onsc;t  may  also  he  highc;r 
in  hal(;c;n  whalc;s  (.Southall  at  al.,  2007). 

In  jjinnii)(;d.s,  r(;.searcher.s  have  not 
mea.surc;(l  temporarv  thrc;.shol(l  shift 
thrc;.shold.s  associated  with  (exposure  to 
brief  pidsccs  (single  or  nndtiple)  of 
underwater  .sound.  Initial  (evidence  from 
more  jcrolongced  (non-jecdse)  cexjeosurces 
suggeested  that  some  |)inni])c;(ls  (harbor 
sc;als  in  particidar)  incur  teanjeorary 
thrceshold  shift  at  somewhat  lower 
rc;cc;ivc;d  levels  than  do  small 
odontocetces  (exposed  for  similar 
durations  (Kastak  at  al.,  1000.  2005; 
Kcetten  at  al.,  2001).  The  indircectly 
(estimated  temporarv  thrceshold  shift 
thrceshold  for  pulsed  sounds  (in  sound 
pressure  level)  would  be  approximately 
181  to  180  (113  re:  1  pHa  (Southall  at  al., 
2007),  or  a  .series  of  pid.ses  for  which  the 
highcest  sound  exjeosure  level  values  arc; 
a  few  decibels  lowcer. 

Parmanant  Thrashold  Shift — Wheen 
permanent  threshold  shift  occurs,  there 
is  physical  damage;  to  the  sound 
r(;c(;j)tor.s  in  the  c;ar.  In  .severe  ca.s(;.s. 
there  can  he;  total  or  partial  d(;afn(;.s.s, 
whc;rc;as  in  other  cases,  the  animal  has 
an  im|)air(;d  ability  to  h(;ar  .sounds  in 
.spc;cific  frc;quc;n(;y  ranges  (Kryter,  lt)85). 
'rh(;r(;  is  no  s])c;cific  c;vidc;nce  that 
c;xpo.surc;  to  pul.sc;.s  of  airgun  sound  can 
cause  ])c;rman(;nt  thre.shold  shift  in  any 
marine  mammal,  even  with  large  arrays 
of  airguns.  llc)wev(;r.  given  the 
possibility  that  mammals  clo.se  to  an 
airgun  arrav  might  incur  at  lea.st  mild 
temporary  thr(;.sh()l(l  .shift,  there  has 
been  furthc;r  spcccidation  about  the 
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possibility  that  some  individuals 
(Huairring  very  clo.se  to  airguns  might 
incur  |)ermanent  threshold  shift  (e.g., 
Richardson  et  a/..  195)3.  j).  372//: 
(aulamke  e/  (il..  2008).  Single  or 
occasional  occurrences  of  mild 
temporary  threshold  shift  are  not 
indicative  of  permanent  auditory 
damage,  hut  repeated  or  (in  some  cases) 
single  exposures  to  a  level  well  above 
that  causing  temporary  threshold  shift 
onset  might  elicit  |)ermanent  threshold 
shift. 

Relationships  htitween  temporary  and 
p»!rmanent  threshold  shift  thresholds 
liave  not  Ixien  studied  in  marine 
mammals,  hut  are  assumcul  to  he  similar 
to  those  in  humans  and  other  ternjstrial 
mammals.  Rermanent  threshold  shift 
might  occur  at  a  received  sound  levtd  at 
least  several  decibels  above  that 
inducing  mild  temporary  threshold  shift 
if  the  animal  were  exposed  to  strong 
sound  pul.ses  with  rapitl  rise  times. 

Ba.sed  on  data  from  terre.strial  mammals, 
a  precautionary  assumption  is  that  the 
IHM'inanent  thnjshold  shift  threshold  for 
imj)uls(;  sounds  (such  as  airgun  pulses 
as  received  close  to  the  source)  is  at 
least  six  decilxds  higher  than  the 
temporary  threshold  .shift  threshold  on 
a  ])eak-pressure  basis,  and  prohahlv 
greater  than  8  dl3  (.Southall  e/  (iL.  2()()7). 

(liven  the  higher  level  of  .sound 
nece.ssarv  to  cau.se  ])(!rmanent  threshold 
shift  as  companul  with  temi)orarv 
threshold  shift,  it  is  considerahlv  less 
likely  that  pcjrmammt  threshold  shift 
would  occur.  Baleen  whales  generally 
avoid  the  immediate;  area  around 
oj)erating  seismic  vessels,  as  do  some 
other  marine  mammals. 

Stranding  and  Mortaliiv 

When  a  living  or  dead  marine 
mammal  swims  or  floats  onto  shore  and 
becomes  “beached”  or  incapable  of 
returning  to  sea.  the  event  is  termed  a 
“stranding"  (Geraci  at  al..  195)5);  Perrin 
and  Geraci,  2002:  (3eraci  and 
Lounshury,  2003;  NMF.S,  2007).  The 
legal  definition  for  a  stranding  under  the 
MMPA  is  that  “(A)  a  marine  mammal  is 
dead  and  is  (i)  on  a  beach  or  shore  of 
the  United  .States;  or  (ii)  in  waters  under 
the  jurisdiction  of  the  United  .States 
(including  any  navigable  waters):  or  (B) 
a  marine  mammal  is  alive  and  is  (i)  on 
a  beach  or  shon;  of  the  United  .States 
and  is  unable  to  return  to  the  water; 
on  a  beach  or  shore  of  the  United  .States 
and,  although  able  to  return  to  the 
water,  is  in  m;ed  of  ap})arent  medical 
attention;  or  (iii)  in  the  waters  under  the 
jurisdiction  of  the  United  .States 
(including  any  navigable  waters),  but  is 
unable  to  return  to  its  natural  habitat 
under  its  own  power  or  without 
assistance”. 


Marine  mammals  are  known  to  strand 
for  a  vari(!ty  of  reasons,  such  as 
infectious  agents,  hiotoxicosis. 
starvation,  fishery  interai;tion.  ship 
strike,  unusual  oceanographic  or 
weather  events,  .sound  exposure,  or 
combinations  of  these  stressors 
su.stained  concurrently  or  in  series. 
Howev(;r.  the  cause  or  causes  of  mo.st 
strandings  are  unknown  ((3eraci  at  (d.. 
15)78:  Baton.  1979;  Odell  at  al..  15)80; 

Best,  1982).  Numerous  .studies  suggest 
that  the  physiology.  Ixihavior.  habitat 
relationships,  age.  or  condition  of 
cetaceans  may  cau.se  them  to  strand  or 
might  pre-disj)o.se  them  to  strand  when 
exposed  to  another  jihenomenon.  These 
suggestions  are  consistent  with  the 
conclusions  of  numerous  other  studies 
that  have  demonstrated  that 
combinations  of  di.ssimilar  stre.ssors 
commonly  combine  to  kill  an  animal  or 
dramatically  reduce  its  fitness,  even 
though  one  exposure  without  the  other 
does  not  produce  the  same  residt 
(Ghroussos.  2000;  (Teel,  2003;  DeVries 
at  al..  2003;  Fair  and  Becker.  2000:  Foley 
at  al..  2001:  Moh(;rg.  2000;  Relyea. 

2003a;  20031),  Romero.  2004;  .Sih  at  al.. 
2004). 

Strandings  Associated  with  Military 
Active  Sonar — .Several  sources  have 
published  lists  of  mass  stranding  events 
of  cetaceans  in  an  attempt  to  identify 
relationships  hiMween  those  stranding 
events  and  militarv  active  .sonar 
(Hildebrand,  2004;  IVV(^  2003;  Taylor  at 
al..  2004).  f’or  exam|)le,  hascul  on  a 
review  of  stranding  records  between 
15)80  and  15)5)3,  the  International 
Whaling  Gommission  (2003)  identified 
ten  mass  stranding  events  and 
concliKhul  that,  out  of  eight  stranding 
events  nsported  from  the  mid-15)80s  to 
the  summer  of  2003,  .seven  had  been 
coincident  with  the  use  of  mid- 
freciuency  active  sonar  and  mo.st 
involved  beaked  whales. 

Over  the  j)a.st  12  years,  there  have 
been  five  stranding  events  coincident 
with  military  mid-frecpiencv  active 
sonar  use  in  which  ex|)osure  to  sonar  is 
believed  to  have  been  a  contributing 
factor  to  .strandings:  Cheece  (195)8);  the 
Bahamas  (2000):  Madeira  (2000);  Ganarv 
Islands  (2002);  and  .Spain  (2008).  Refer 
to  (]ox  at  al.  (2008)  for  a  summarv  of 
common  features  shared  hv  the 
strandings  (ivents  in  (ireece  (195)8), 
Bahamas  (2000),  Madeira  (2000),  and 
Ganarv  Islands  (2002);  and  Fernandez  at 
al.,  (2003)  for  an  additional  summarv  of 
the  (Canary  Islands  2002  stranding  event. 

Potanlicd  for  Stranding  from  Seismic 
Smvavs — Marine  mammals  clo.se  to 
underwater  detonations  of  high 
explosives  can  In;  killed  or  severely 
injured,  and  the  auditory  organs  are 
es])ecially  su.scej)til)le  to  injury  (Ketten 


at  al..  15)5)3;  Ketten,  1993).  However, 
explosives  are  no  longin'  u.sed  in  marine 
waters  for  commercial  .seismic  surveys 
or  (with  rare  exceptions)  for  seismic 
re.search.  The.se  methods  have  been 
re])laced  entirely  hv  airguns  or  ridated 
non-ex])losive  pul.se  generators.  Airgun 
pul.ses  are  le.ss  eningetic  and  have 
slower  rise  times,  and  there  is  no 
specific  evidence  that  they  can  cau.se 
.serious  injury,  death,  or  .stranding  even 
in  the  case  of  large  airgun  arrays. 

However,  the  as.sociation  of 
.strandings  of  beaked  whales  with  naval 
exercises  involving  mid-freijuency 
active  .sonar  and,  in  one  case,  the  co¬ 
occurrence  of  a  Lamont-Doherty’s 
.seismic  survey  (Malakoff,  2002;  Gox  at 
al.,  2008),  has  raised  the  po.ssibility  that 
beaked  whales  exposed  to  strong 
“pidsed”  sounds  may  be  especially 
su.sce|)tible  to  injury  and/or  behavioral 
reactions  that  can  lead  to  stranding  (e.g., 
Hildebrand,  2003;  .Southall  at  al.,  2007). 

.Sj)ecific  .sound-related  processes  that 
lead  to  strandings  and  mortality  are  not 
well  documented,  but  mav  include: 

(1)  .Swimming  in  avoidance  of  a 
.sound  into  shallow  water; 

(2)  A  change  in  behavior  (such  as  a 
change  in  diving  behavior)  that  might 
contribute  to  tissue  damage,  gas  bubble 
formation,  hy])oxia,  cardiac  arrhythmia, 
hypertensive  hemorrhage  or  other  forms 
of  trauma: 

(3)  A  ])hy.siological  change  such  as  a 
vestibular  re.spon.se  leading  to  a 
behavioral  change  or  stress-induced 
hemorrhagic  diathesis,  leading  in  turn 
to  tissue  damage;  and 

(4)  Tissue  damage  directly  from  sound 
exposure,  such  as  through  acou.stically- 
mediated  bubble  formation  and  growth 
or  acoustic  resonance  of  tissues.  .Some 
of  these  mechanisms  are  unlikely  to 
apj)ly  in  the  case  of  impul.se  sounds. 
However,  there  are  increasing 
indications  that  gas-bubble  disease 
(analogous  to  the  bends),  induced  in 
supersaturated  ti.ssue  by  a  behavioral 
re.s|K)n.se  to  acoustic  ex])osure,  could  be 
a  j)athologic  mechanism  for  the 
strandings  and  mortality  of  .some  deep¬ 
diving  cetaceans  exposed  to  sonar. 
However,  the  evidence  for  this  remains 
circumstantial  and  associatiul  with 
ex|)osure  to  naval  mid-freipiencv  sonar, 
not  seismic  surveys  ((]ox  at  cd.,  2008; 
.Southall  at  al.,  2007). 

.Seismic  pul.ses  and  mid-frijquency 
sonar  signals  are  ipiite  different  from 
one  another,  and  some  mechani.sms  by 
wliicli  sonar  sounds  have  been 
by])othesized  to  affect  beaked  whales 
are  unlikely  to  apply  to  airgun  ])ul.se.s. 
.Sounds  produced  by  airgun  arrays  are 
broadband  im])ulses  with  mo.st  of  the 
energy  below  one  kHz.  Typical  military 
mid-frequency  .sonar  emits  non-imj)ulse 
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sounds  at  frequiaicies  of  two  to  10  kHz, 
generally  with  a  relatively  narrow 
bandwidth  at  any  one  time.  A  further 
difference  between  seismic  surveys  and 
naval  exercises  is  that  naval  exercises 
can  involve  sound  sources  on  more  than 
one  vessel.  Thus,  it  is  not  approjjriate  to 
assume  that  there  is  a  direct  corndation 
l)(;tween  the  j)otential  effects  of  military 
.sonar  on  marine  mammals  and  tho.se 
caused  hv  seismic  surveys  using 
airgnns.  However,  evidence  that  sonar 
signals  can,  in  special  circumstances, 
lead  (at  lea.st  imlirectly)  to  ])hvsical 
damage  and  mortality  (e.g.,  Balcomb 
and  Claridge,  2001;  NOAA  and  IJSN, 
2001;  Jejjson  et  ul.,  2003;  Fernandez  et 
uL,  2004,  2003;  Hildebrand  200.3;  Ciox  ef 
(il..  2000)  suggests  that  caution  is 
warranted  when  dealing  with  exposure 
of  marine  mammals  to  any  high- 
intensity  sound. 

There  is  no  conclusive  evidence  of 
cetacean  strandings  or  (huiths  at  sea  as 
a  result  of  exposure  to  seismic  snrvevs. 
but  a  few  cases  of  strandings  in  the 
general  area  where  a  seismic  snrvciy  was 
ongoing  have  led  to  speculation 
concerning  a  ])ossible  link  bidween 
seismic  surveys  and  strandings. 
Sngge.stions  that  then;  was  a  link 
luitween  seismic  surveys  and  strandings 
of  hnmi)back  whales  in  Brazil  (Engel  e/ 
(iL,  2004)  were  not  well  founded  (lACXi, 
2004;  IWd,  2007).  In  .SejJtemher  2002. 
two  (Invier’s  beaked  whales  stranded  in 
the  tJnlf  of  (California,  Mexico  while 
Eamont-Doherty’s  R/V  A/ni/r/ce  Ewing 
had  b(!en  o])eratiiig  a  20-airgnn  (8.400 
in  *)  array  in  the  general  area.  The  link 
between  the  stranding  and  the  .seismic 


on  any  physical  evidence  (Hogarth, 

2002;  Yoder.  2002).  Nonetheless,  the 
Gulf  of  California  incident  pins  the 
beaked  whale  strandings  near  naval 
exorcises  involving  n.se  of  mid- 
fr(!(]nency  sonar  suggests  a  m;ed  for 
caution  in  conducting  seismic:  surveys 
in  areas  occnpicxl  by  beakc'd  whales 
until  more  is  known  about  effects  of 
seismic  surveys  on  tho.se  spcjcies 
(Hildcihrand,  2003). 

We  anticipate  no  injuries  of  beaked 
whales  during  the  ])ropo.sed  study 
because  of; 

(1)  The  likelihood  that  any  beaked 
whales  ncxuby  would  avoid  the 
a])proaching  vessel  hcifore  being 
exjjo.sed  to  high  sound  levels;  and 

(2)  Differenccis  hetwcum  the  sound 
sonrccis  ojjcirated  by  the  LANG.SETH  and 
tho.se  involved  in  the  naval  exercises 
associated  with  strandings. 

Non-Aiiditorv  Phvsiologicdl  Effects 

Non-anditory  physiological  effects  or 
injnricxs  that  theoretically  might  occur  in 
marine  mammals  expo.sed  to  strong 


nndcirwatcjr  scnmd  include  strcxss. 
mnirological  effcjcts,  bubble  formation, 
rcisonance,  and  other  typcis  of  organ  or 
tissue  damage  ((Cox  e/  nl.,  2()()();  Southall 
e/  (iL,  2007).  .Stndi(!s  (examining  such 
effects  are  limited.  However,  re.sonance 
effects  ((Centry,  2002)  and  dircect  noi.se- 
indneed  hnhhle  formations  (Crnm  e/  nl.. 
2003)  are  implausible  in  the  case  of 
exposure  to  an  impulsive  hroadhand 
source  like  an  airgnn  array.  If  .seismic 
surveys  disrii])!  diving  patterns  of  deep¬ 
diving  spcicices,  this  might  jeerhajis  rcesnlt 
in  hnhhle  formation  and  a  form  of  the 
bends,  as  speculated  to  occur  in  beaked 
whales  exposed  to  sonar.  However, 
there  is  no  specific  (evidence  of  this 
(11)011  exposure  to  airgnn  pnl.ses. 

In  general,  veery  little  is  known  about 
the  jiotential  for  sei.smic  survey  sounds 
(or  other  tyiies  of  strong  underwater 
sounds)  to  can.se  non-anditory  physical 
efhects  in  marine  mammals.  .Such 
effects,  if  they  occur  at  all,  woidd 
presumably  be  limited  to  short  (ti.stanc(!s 
and  to  activities  that  extend  over  a 
prolonged  ineriod.  The  available  data  do 
not  allow  identification  of  a  specific 
(!xposnre  level  above  which  non- 
anditory  efhu'.ts  can  be  (!xp(;(:te(l 
(.Southall  nt  nl..  2007),  or  anv 
meaningful  (]nantitative  predictions  of 
the  nnmh(!r.s  (if  any)  of  marine  mammals 
that  might  he  affected  in  those  ways. 
Marine  mammals  that  show  behaviond 
avoidance  of  .seismic  ve.ssels,  including 
most  baleen  whales  and  some 
odontocetes,  are  especially  unlikely  to 
incur  non-anditorv  phvsical  effects. 

PotnntinI  Effnets  ofOthnr  Acoustic 
Devices 

Mnltiheam  Echosonnder 

The  Observatory  would  oj)erate  the 
Kongsherg  EM  122  mnltiheam 
echosonnder  from  the  source  vessel 
(hiring  the  planned  stndv.  Sounds  from 
the  multibeam  ((chosonnder  are  very 
short  jnilses,  occurring  for  two  to  13  ms 
once  every  five  to  20  s,  depending  on 
water  (lej)th.  Most  of  the  energy  in  the 
sound  piikses  emitted  by  this 
echosonnder  is  at  tnxpiencies  near  12 
kHz,  and  the  maximnm  source  level  is 
242  (IB  re;  1  pBa.  'fhe  b(!am  is  narrow 
(1  to  2°)  in  fore-aft  extent  and  wide 
(130°)  in  the  cros.s-track  ext(;nt.  Each 
ping  consists  of  eight  (in  water  great(;r 
than  1,000  m  de(!]))  or  four  (le.ss  than 
1 .000  m  deep)  sncce.ssive  fan-shajied 
transmis.sions  (segments)  at  different 
cross-track  angles.  Any  given  mammal 
at  depth  near  the  trackline  would  he  in 
the  main  beam  for  only  one  or  two  of 
the  segments.  Also,  marine  mammals 
that  encounter  the  Kongsherg  EM  122 
are  unlikely  to  be  subjected  to  repeated 
pnl.ses  because  of  the  narrow  fon;  aft 


width  of  the  beam  and  will  receive  only 
limited  amounts  of  pnl.se  energy 
becan.se  of  the  short  pnls(!.s.  Animals 
clo.se  to  the  vessel  (where  the  beam  is 
narrowest)  are  especially  nnlikelv  to  be 
(Misonified  for  more  than  one  2-  to  13- 
ms  j)nl.se  (or  two  jnilses  if  in  the  overlap 
area).  .Similarly,  Kremser  et  nl.  (2003) 
noted  that  the  probability  of  a  cetacean 
swimming  through  the  area  of  exposure 
when  an  (u.ho.sonnder  emits  a  pnl.se  is 
.small.  The  animal  would  have  to  pass 
the  tran.sdncer  at  close  range  and  be 
.swimming  at  .sj)eeds  similar  to  the 
vessel  in  order  to  ixiceive  the  multiple 
pid.ses  that  might  result  in  sufficient 
((xposnre  to  cause  tem])()rary  threshold 
shift. 

Navy  sonars  linked  to  avoidance 
reactions  and  .stranding  of  cetaceans:  (1) 
Generally  have  longer  j)nl.se  duration 
than  the  Kongsherg  EM  122;  and  (2)  are 
often  directed  clo.se  to  horizontally 
versus  more  downward  for  the 
echosonnder.  The  area  of  j)o.s.sible 
inllnence  of  the  echosonnder  is  much 
smaller — a  narrow  band  below  the 
source  ves.sel.  Akso.  the  duration  of 
((xposnre  for  a  given  marine  mammal 
can  be  much  longer  for  naval  sonar. 
During  the  Observatory’s  operations,  the 
individual  pidses  will  he  very  short,  and 
a  given  mammal  would  not  receive 
many  of  the  (lownwar(l-(lirect(!(l  pid.ses 
as  the  vessel  |)a.sse.s  by  the  animal,  'fhe 
following  s(!cti()n  outlines  possible 
effects  of  an  echosonnder  on  marine 
mammals. 

Masking — Marine  mammal 
communications  would  not  be  masked 
appreciably  by  the  echosonnder’s 
signals  given  the  low  duty  cycle  of  the 
(icho.sonnder  and  the  brief  jieriod  when 
an  individual  mammal  is  likely  to  be 
within  its  beam.  Furthermore,  in  the 
case  of  baleen  whales,  the 
(jchosonnder's  signals  (12  kHz)  do  not 
overlap  with  the  predominant 
frequencies  in  the  calls,  which  woidd 
avoid  any  significant  masking. 

Behnviornl  Responses — Behavioral 
reactions  of  free-ranging  marine 
mammals  to  sonars,  echosonnders,  and 
other  .sound  .sources  ajipear  to  vary  by 
species  and  circumstance.  Observed 
reactions  have  included  silencing  and 
disper.sal  by  sperm  whales  (Watkins  et 
nl.,  1983).  increased  vocalizations  and 
no  disper.sal  by  pilot  whales 
(dlohicephnln  meins)  (Rendell  and 
Gordon,  1999).  and  the  jn'evionsly- 
mentioned  heachings  by  beaked  whales. 
During  exposure  to  a  21  to  23  kHz 
“whale-finding"  sonar  with  a  source 
level  of  213  (IB  re;  1  pBa,  gray  whales 
reacted  by  orienting  slightly  away  from 
the  source  and  being  deflected  from 
their  course  by  ap])roximately  200  m 
(Frankel,  2003).  \Vhen  a  38-kHz 


snrvevs  was  inconclusive  and  not  ba.sed 
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(H:h()sounder  and  a  15()-kHz  acoustic 
noj)j)l(!r  current  profder  were 
transmitting  during  studies  in  the 
eastern  tro|)ical  I’aciiic  Ocean,  baleen 
whales  showed  no  significant  responses, 
while  spotted  and  spinner  dolphins 
were  detected  slightly  more  often  and 
hcniked  whales  less  often  during  visual 
surveys  ((ierrodette  and  Pcittis.  2()().'j). 

(iaplive  hottleno.s(!  dolphins  and  a 
beluga  whale  (‘xhihited  changes  in 
iMihavior  when  (jxposed  to  1-s  tonal 
signals  at  frecjuencies  similar  to  lho.se 
that  would  1)(!  emitted  hv  the 
Ohservatorv’s  echosounder.  and  to 
shorter  broadband  pulsed  signals. 
Behavioral  changes  typically  involved 
what  appeared  to  he  deliberate  attempts 
to  avoid  the  sound  exposure  (Schhmdt 
e/  a/..  2()()0:  Finneran  e/  ai.  2002: 
Finneran  and  Schlundt.  2004).  The 
relevance  oftho.se  data  to  free-ranging 
odontot:etes  is  uncertain,  and  in  any 
ca.se.  the  te.st  sounds  were  (piite 
diffenmt  in  duration  as  com])ared  with 
those  from  an  echosonnd(!r. 

Hffdi'ing  Impdivmdnt  and  Othdr 
Physical  Effects — (livcm  recent  stranding 
ev(!nts  that  have  heem  a.ssociati'd  with 
the  o|)(!ration  of  naval  sonar,  there  is 
concern  that  mid-freciuency  sonar 
sounds  can  cause  serious  impacts  to 
marine  mammals  (see  above).  However. 
th(!  echosounder  propostnl  for  use  by  the 
LANd.SFTll  i.s(pnt(!  different  than  .sonar 
used  for  navy  optaations.  The 
(ulio.sounder's  pulse  duration  is  verv 
short  relativ(!  to  the  naval  .sonar.  Al.so. 
at  any  given  location,  an  individual 
marine  mammal  would  he  in  the 
echo.sounder's  beam  for  much  less  time 
given  the  giaierallv  downward 
orientation  of  the  beam  and  its  narrow 
fore-aft  h(!amwidth:  navv  .sonar  often 
uses  near-horizontally-directed  sound. 
Those  factors  would  all  reduce  the 
.sound  energy  received  from  the 
echosounder  relative  to  that  from  naval 
sonar. 

Based  upon  the  best  available  science. 
w(!  h(!li(!ve  that  the  brief  exposure  of 
marine  mammals  to  one  pulst;.  or  small 
numbers  of  signals,  from  the 
(!cho.sonnder  is  not  likely  to  result  in  the 
hara.ssment  of  marine  mammals. 

Suh-lidtldiv  Prnfilcr 

The  Observatory  wonld  also  optnate  a 
snh-hottom  ijrofihsr  from  the  source 
v(!s.sel  during  the  proposed  survey,  'fhe 
prolihir’s  sounds  an;  very  short  pul.s(!s, 
(Mxairring  for  om;  to  four  ms  once  (!V(!rv 
second.  Most  of  tin;  energv  in  tin;  sound 
pulses  (Miiitted  hv  llu;  |)rofiler  is  at  3..') 
kHz.  and  the  hciain  is  directcid 
downward.  The  sub-bottom  profiler  on 
the  LANfkSFTH  has  a  maximum  source 
level  of  222  dB  re:  1  pPa.  Kremser  ci  al. 
(200.5)  noted  that  the  i)rohahilitv  of  a 


cetacean  swimming  through  the  area  of 
(!Xj)o.sur(!  when  a  bottom  profiler  (units 
a  pul.se  is  small — even  for  a  profiler 
more  powerful  than  that  on  the 
LANOSFTH — if  the  animal  was  in  the 
area,  it  would  have  to  pass  the 
tran.sducer  at  clos(^  range  and  in  order  to 
h(!  suhjectcxl  to  sound  levels  that  could 
cause  temporary  thnishold  shift. 

Mdskiny — Marine  mammal 
communications  would  not  he  masked 
appreciably  by  the;  profiler's  signals 
given  the  (linictionality  of  the  signal  and 
the  brief  pciriod  wluui  an  individual 
mammal  is  likely  to  be  within  its  beam. 
Furthermore,  in  the;  case  of  most  baleen 
whaliis,  the  ])rofih!r's  signals  do  not 
oviirlaj)  with  the  piHidominant 
fre(]uencies  in  the  calls,  which  would 
avoid  significant  masking. 

Bchdviovdl  Hcsponscs — Mari ne 
mammal  behavioral  reactions  to  other 
pulsed  sound  sources  are  di.scussed 
above,  and  responses  to  the  profiler  are 
likely  to  he  similar  to  those  for  oth(;r 
pulsed  sources  if  received  at  the  same 
levels.  However,  the  ])ul.sed  signals  from 
the  ])rofil(!r  are  considerably  weaker 
than  tho.se  from  the  (ichosounder. 
Th(!refor(!.  Indiavioral  respon.scis  are  not 
exj)(;cled  unless  marine  mammals  are 
very  close  to  tin;  source. 

llcdi'iny,  hupairment  and  Other 
Physical  Effects — It  is  unlikely  that  the 
profihu'  |)roduc(!.s  pulse;  l(;vel.s  strong 
(;nough  to  cause  hearing  impairment  or 
other  ])hysical  injuri(;.s  i;v(;n  in  an 
animal  that  is  (briefly)  in  a  position  near 
the  source.  The  |)rofil(;r  operal(;s 
simultaneously  with  other  high(;r-j)ower 
acoustic  sourc(;.s.  Many  marine 
mammals  woidd  move  away  in  r(;sponse 
to  the  a])])roaching  higher-pow(;r 
sourc(;.s  or  the  v{;s.sel  itself  before  tin; 
mammals  would  he  close  enough  for 
th(;r(;  to  he  any  jjo.ssihility  of  effects 
from  the  less  int(;n.se  sounds  from  the 
])rofih;r 

Potential  Effects  of  Vessel  Movement 
and  Collisions 

Vessel  movement  in  the  vicinitv  of 
marim;  mammals  has  the  potential  to 
r(;snlt  in  eith(;r  a  behavioral  response  or 
a  dir(;ct  ])hvsical  inl(;raction.  Both 
scenarios  are  discus.sed  t)(;low  this 
section. 

Behavioral  Besponses  to  Vessel 
Movement 

rhere  are  limit(;d  data  conc(;rning 
marim;  mammal  l)(;havioral  r(;spon.s(;s  to 
V(;.ss(;l  traffic  and  V(;.s.sel  noise,  and  a 
lack  of  consensus  among  sci(;nli.sts  with 
r(;sp(;ct  to  what  these;  r(;sponses  m(;an  or 
wh(;ther  they  r(;snll  in  short-t(;rm  or 
long-term  adverse  (;ffects.  In  those  cases 
where  th(;r(;  is  a  busy  ship])ing  lane  or 
when;  then;  is  a  large  amount  of  ves.sel 


traffic,  marine  mammals  may 
(;xp(;rience  acoustic  masking 
(Hildi;hrand.  2()().'j)  if  th(;y  are  ])resent  in 
the  an;a  (e.g.,  killer  whah;.s  in  Pug(;t 
.Sound;  Foote  et  al..  2004;  Holt  et  (d., 
2008).  In  cases  where  ve.ssels  activelv 
a])|)roach  marine  mammals  (e.g.,  whali; 
watching  or  dol])hin  watching  boats), 
.scientists  have  documented  that  animals 
(;xhihit  aller(;d  behavior  such  as 
increased  swimming  speed,  erratic 
moveimait,  and  active  avoidance 
l)(;havior  (Bursk,  1083;  Acevedo.  l‘)01; 
Baker  ami  MacGihhon,  1901;  Trites  and 
Bain.  2000:  Williams  et  al..  2002; 
Gonstantim;  et  al..  2003).  reduc(;d  blow 
interval  (Ritcher  et  al..  2003),  disrujjtion 
of  normal  social  behaviors  (Lu.s.s(;au. 
2003;  2000).  and  the  shift  of  behavioral 
activities  which  mav  increase  i;nergetic 
costs  (Gonstantine  et  al.,  2003;  2004)).  A 
d(;tailed  review  of  marine  mammal 
reactions  to  ships  and  boats  is  available 
in  Richardson  et  al.  (199.5).  For  (;ach  of 
the  marine  mammal  taxonomy  groipis, 
Richardson  et  (d.  (199,5)  provid(;s  the 
following  as.sessimait  r(;garding 
reactions  to  ves.sel  traffic; 

Toothed  ivludes:  “In  summary, 
toothed  whal(;s  sometimes  show  no 
avoidance;  reaction  to  v(;.ssel.s,  or  even 
a])|)roach  tluan.  Howt;ver.  avoidance  can 
occur,  especially  in  res])onse  to  v(;s.sels 
of  typ(;.s  u.s(;d  to  chase  or  hunt  the 
animals.  This  mav  cause  teanpeaarv 
di.splac(;ment,  hut  we  know  of  no  cl(;ar 
(;vidence  that  tooth(;d  whal(;.s  hav(; 
abandoned  significant  parts  of  their 
range  t)(;cause  of  v(;s.sel  traffic." 

B(deen  whales:  "When  hal(;(;n  whales 
receive  low-level  sounds  from  distant  or 
.stationary  vessels,  the  sounds  often 
,s(;em  to  he  ignored.  Some  whales 
approach  the  sources  of  the.se  sounds. 
\Vhen  v(;.ss(;l.s  apj)roach  whales  slowly 
and  non-aggressively,  whales  often 
(;xhil)it  slow  and  inconspicuous 
avoidance  maneuvers.  In  resjjonse  to 
strong  or  ra])idly  changing  ves.sel  noise, 
l)al(;en  whah;.s  often  inteiTU])t  their 
normal  behavior  and  swim  rapidly 
away.  Avoidance  is  es])(;cially  strong 
wluai  a  boat  h(;ad.s  directly  toward  the 
whale.” 

Behavioral  respons(;s  to  stimuli  are 
complex  and  influenced  to  varying 
di;gr(;(;.s  by  a  lunnher  of  factors,  such  as 
species.  l)(;havioral  cont{;xts. 
g(;ogra])hical  r(;gions.  source 
charact(;ristic.s  (moving  or  stationary, 
.sp(;ed,  direction,  etc.),  prior  experience 
of  the  animal  and  physical  status  of  tin; 
animal.  For  (;xam])le,  .studi(;.s  have 
shown  that  h(;luga  whales’  reactions 
varied  when  exposed  to  v(;.ssel  noise 
and  traffic.  In  some  ca.s(;s,  naive  h(;luga 
whales  {;xhihited  ra])id  sw'imming  from 
ice-hr(;aking  v(;.ssel.s  up  to  80  km  (49.7 
mi)  away,  and  showed  chang(;.s  in 
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surfacing,  hniathiiig,  diving,  and  gronj) 
composition  in  the  Canadian  high 
Arctic  whore  vessel  traffic  is  rare  (h'inlev 
e/  (il.,  1900).  In  otlier  cases,  beluga 
whales  were  more  tolerant  of  ve.ssels, 
hut  respomhul  differentially  to  t:ertain 
ves.sels  and  ojjerating  characttn  istics  hv 
reducing  their  calling  rales  (especially 
older  animals)  in  the  St.  Lawrence  River 
where  ve.ssd  traffic  is  common  (Blane 
and  laakson.  1994).  In  Bristol  Bay. 

Alaska,  beluga  whales  continued  to  feed 
when  surrounded  by  fishing  vessels  and 
resistiul  dispersal  even  when 
purposefully  hara.ssed  (Fish  and  Vania, 
1971). 

In  reviewing  more  than  25  years  of 
whale  oh.servation  data.  Watkins  (1986) 
concluded  that  whale  reactions  to  vessel 
traffic  were  “modified  by  their  previous 
experience  and  current  activity: 
Habituation  often  occurred  rapidly, 
attention  to  other  .stimuli  or 
j)reoccu])ation  with  other  activities 
sometimes  overcame  their  interest  or 
wariness  of  stimuli.”  Watkins  noticed 
that  over  the  years  of  exposuix;  to  ships 
in  the  Ca])e  Cod  area,  minke  whales 
changed  from  freqiumt  i)o.sitive  interest 
(e.g.,  approaching  vessels)  to  general Iv 
uninterested  reactions:  fin  whales 
changed  from  inostlv  negative  (e.g., 
avoidance)  to  uninterested  reactions; 
right  whales  a])])arently  continued  the 
.same  variety  of  r(;.spon.se.s  (negative, 
uninterested,  and  ])ositive  responses) 
with  little  change:  and  hum])l)ack.s 
dramatically  changed  from  mixed 
responses  that  were  often  negative  to 
reactions  that  were  often  stronglv 
j)ositive.  Watkins  (1986)  summarized 
that  “whales  near  shore,  even  in  regions 
with  low  vessel  traffic,  generally  have 
hec:ome  less  wary  of  boats  and  their 
noises,  and  they  have  appeared  to  he 
less  easily  disturbed  than  previously.  In 
])articular  locations  witli  inten.se 
shipping  and  repeated  approaches  by 
boats  (such  as  the  whale-watching  areas 
of  Stellwagen  Bank),  more  and  more 
whales  had  positive  reactions  to  familiar 
ves.sels,  and  they  also  occasionallv 
ajjjn'oached  other  boats  and  vachts  in 
the  same  ways.” 

Although  the  radiated  sound  from  the 
LANCSH'rH  would  he  audible  to  marine 
mammals  over  a  large  di.stance.  il  is 
unlikelv  that  animals  woidd  res])ond 
ludiaviorally  (in  a  manner  that  we 
would  consider  MMBA  harassment)  to 
low-level  di.stant  shij)])ing  noise  as  the 
animals  in  the  area  are  likely  to  be 
habituated  to  such  noises  (Nowacek  el 
(iL,  2004).  In  light  of  these  facts,  we  do 
not  expect  the  LANCLSETH’.s  movements 
to  result  in  Level  B  harassment. 


Vessel  Strike 

Shi])  strikes  of  cetaceans  c:an  cause 
major  wounds,  which  may  lead  to  the 
death  of  the  animal.  An  animal  at  the 
surface  could  he  struck  direct Iv  by  a 
ve.ssel,  a  surfacing  animal  could  hit  the 
bottom  of  a  vessel,  or  an  animal  just 
below  the  surface  could  he  cut  hv  a 
vessel’s  ])ro|)eller.  The  .severity  of 
injuries  typically  de])end.s  on  the  size 
and  sj)eed  of  the  ve.ssel  (Knowlton  and 
Kraus,  2001;  Laist  el  el..  2001; 

Vanderlaan  and  Taggart,  2007). 

'Fhe  most  vulnerable  marine  mammals 
are  tho.se  that  spend  extended  periods  of 
time  at  the  surface  in  order  to  restore 
oxygen  levels  within  their  ti.ssues  after 
dee])  dives  (e.g.,  the  ,s])erm  whale).  In 
addition,  some  baleen  whales,  such  as 
the  North  Atlantic  right  whale,  .seem 
generally  uures])onsive  to  ves.sel  sound, 
making  them  more  susce])til)le  to  vessel 
collisions  (Nowacek  el  el..  2004).  'Lhese 
.s])ecies  are  ])rimarily  large,  slow  moving 
whales.  Smaller  marine  mammals  (e.g., 
hotlleno.se  dol])hin)  move  (]uickly 
through  the  water  column  and  are  often 
seen  riding  the  how  wave  of  large  shi]).s. 
Marine  mammal  res])on.ses  to  ves.sels 
may  include  avoidance  and  changes  in 
dive  ])attern  (NRC.  2003). 

An  examination  of  all  known  shi]) 
strikes  from  all  shi])])ing  sources 
(civilian  and  military)  indicates  ves.sel 
s])eed  is  a  ])rinci])al  factor  in  whether  a 
ves.sel  strike  results  in  death  (Knowlton 
and  Kraus.  2001;  Lai.st  el  el..  2001; 
jensen  and  Silher.  2003;  Vanderlaan  and 
Taggart.  2007).  In  a.ssessing  records  in 
which  ves.sel  s])eed  was  known,  Lai.st  el 
el.  (2001)  found  a  direct  relationshi]) 
between  the  occurrence  of  a  whale 
strike  and  the  s])eed  of  the  vessel 
involved  in  the  collision.  The  authors 
concluded  that  most  deaths  occurred 
when  a  vessel  was  traveling  in  excess  of 
24.1  km/h  (14.9  m])h;13  kt.s). 

The  Clhservatory’s  ])ro])osed  o])eration 
of  one  ves.sel  for  the  ])ro])o.sed  survey  is 
relatively  small  in  scale  com])ared  to  the 
number  of  commercial  ships  transiting 
at  higher  s])eeds  in  the  same  areas  on  an 
annual  basis.  The  ])rohal)ility  of  ve.ssel 
and  marine  mammal  interactions 
occurring  during  the  ])ro])o.sed  survey  is 
unlikely  due  to  the  LANCLSLTH ’.s  slow 
o])erational  .s])eed,  which  is  ty])ically  4.6 
kts  (8. .6  km/h;  .6.3  m])h).  Outside  of 
seismic  o])erations,  the  LANO.SETI I'.s 
cruising  s])eed  would  he  a])])roximatelv 
11. .6  m])h  (18. .6  km/h:  10  kt.s)  which  is 
generally  below  the  s])eed  at  which 
studies  have  noted  re])orted  increases  of 
marine  mammal  injury  or  death  (Laist  el 
a/..  2001). 

As  a  final  ])oinl.  the  LANGSLTll  has 
a  numher  of  other  advantages  for 
avoiding  shij)  strikes  as  com])ared  to 


most  commercial  merchant  ve.ssels. 
including  the  following:  I’he 
LANGSEd’H ’.S'  bridge  offers  good 
visibility  to  visually  monitor  for  marine 
mammal  ])resence:  observers  ])osted 
during  o])eralion.s  .scan  the  ocean  for 
marine  mammals  and  mu.st  re])ort  visual 
alerts  of  marine  mammal  ])re.sence  to 
crew:  and  the  observers  receive 
extensive  training  that  covers  the 
fundamentals  of  visual  oh.serving  for 
marine  mammals  and  information  about 
marine  mammals  and  their 
identification  at  sea. 

SnIenf’leinenI 

Entanglement  can  occur  if  wildlife 
becomes  immohilized  in  survey  lines, 
cables,  nets,  or  other  e(]uipment  that  is 
moving  through  the  water  column.  The 
])ro])o.sed  seismic  survey  woidd  re(]uire 
towing  a])])roximately  8.0  km  (4.9  mi)  of 
equi])ment  and  cables.  This  large  of  an 
array  carries  the  risk  of  entanglement  for 
marine  mammals.  Wildlife,  es])ecially 
slow  moving  individuals,  such  as  large 
whales,  have  a  low  ])rol)al)ilitv  of 
becoming  entangled  due  to  slow  .s])eed 
of  the  survey  ves.sel  and  onboard 
monitoring  efforts.  The  Ohservatorv  has 
no  recorded  ca.ses  of  entanglement  of 
marine  mammals  during  the  conduct  of 
over  8  years  of  seismic  surveys  covering 
over  160.934  km  (86.897.4  mni)  of 
transect  lines. 

In  May.  2011,  there  was  one  recorded 
entanglement  of  an  olive  ridlev  .sea 
turtle  (Lepidochelys  olivecee)  in  the 
LANG.SETH  '.s  harovanes  after  the 
conclusion  of  a  seismic  survey  off  Gosta 
Rica.  There  have  ca.ses  of  baleen  whales, 
mo.stly  gray  whales  (Heyning.  1990), 
becoming  entangled  in  fishing  lines. 

The  ])rol)al)ility  for  entanglement  of 
marine  mammals  is  considered  not 
significant  hecau.se  of  the  ves.sel  .s])eed 
and  the  monitoring  efforts  onboard  the 
survey  ves.sel. 

The  ])otential  effects  to  marine 
mammals  described  in  this  .section  of 
the  document  do  not  take  into 
consideration  the  ])ro])o.sed  monitoring 
and  mitigation  measures  described  later 
in  this  document  (.see  the  “Bro])osed 
Mitigation”  and  “Bro])o.sed  Monitoring 
and  Re])orting”  sections)  which,  as 
noted  are  designed  to  effect  the  least 
])ractical)le  adverse  im])act  on  affected 
marine  mammal  .s])ecie.s  and  stocks. 

Anticipated  Eft'ects  on  Marine  Mammal 
Habitat 

I'he  ])ro])o.sed  seismic  survey  is  not 
anticipated  to  have  any  ])ermanent 
im])act  on  habitats  used  by  the  marine 
mammals  in  the  ])ro])o.sed  survey  area, 
including  the  food  sources  they  u.se  (i.e., 
fish  and  invertebrates).  Additionally,  no 
physical  damage  to  any  habitat  is 
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anticipated  as  a  result  of  conducting  tlie 
proposed  seismic  .survey.  While  it  is 
anticipated  that  the  .sptu'.ifuul  activity 
may  n;sult  in  marine  mammals  avoiding 
certain  areas  due  to  temj)orarv 
ensonification.  this  impact  to  habitat  is 
temporary  and  reversible  and  was 
considered  in  further  detail  earlier  in 
this  document,  as  behavioral 
modification.  The  main  im])act 
as.siH.iated  with  the  proj)osed  activity 
would  he  temporarily  elevated  noi.se 
levels  and  the  a.ssociated  direct  effects 
on  marine  mammals,  jireviously 
discussed  in  this  notice.  The  next 
section  discusses  the  potential  impacts 
of  anthropogenic  sound  sources  on 
common  marine  mammal  prey  in  the 
proj)osed  sur\  ey  area  (i.(;..  fish  and 
invertebrates). 

Anticipated  Effects  on  Fish 

One  reason  for  the  adojjtion  of  airguns 
as  the  standard  energy  source  for  marine 
seismic  surveys  is  that,  unlike 
explosives,  they  have  not  been 
a.s.sociated  with  large-scale  fish  kills. 
However,  existing  information  on  the 
imj)acts  of  sei.smic  surveys  on  marine 
fish  populations  is  limited.  There  are 
three  types  of  potimtial  effects  of 
ex|)osure  to  .seismic  surveys;  (1) 
Pathological.  (2)  physiological,  and  (3) 
lM;havioral.  Pathological  effects  involve 
lethal  and  temporary  or  permanent  sub- 
lethal  injury.  Physiological  effects 
involve  temporary  and  permanent 
jjrimarv  and  .secondary  stre.ss  respon.ses. 
.such  as  changes  in  levels  of  enzymes 
and  proteins.  Behavioral  effects  refer  to 
tem])orary  and  (if  they  occ:ur)  permanent 
chang(!s  in  exhibited  behavior  (e.g.. 
startle  and  avoidance  behavior).  The 
three  categories  are  interrelated  in 
complex  ways.  Forexamj)le.  it  is 
l)ossihle  that  certain  physiological  and 
Indiavioral  changes  could  i)otentially 
lead  to  an  ultimate  jiathological  effect 
on  individuals  (i.e..  mortality). 

The  spiicific  received  .sound  levels  at 
which  permanent  adv(;r.se  effects  to  fish 
|)ot(;ntially  could  occur  are  little  studied 
and  largely  unknown.  Furthermore,  the 
available  information  on  the  iinjiacts  of 
seismic  surveys  on  marine  fish  is  from 
studies  of  individuals  or  portions  of  a 
|)0|)ulation;  there  have  t)(!en  no  .studies 
at  tlu!  jjopulation  .scale.  'I’he  studies  of 
individual  fish  have  often  been  on  cagiul 
fish  that  were  exposed  to  airgun  pulses 
in  situations  not  rei)re.sentative  of  an 
actual  .seismic  survey.  Thus,  available 
information  ])rovides  limited  insight  on 
possible  r(!al-world  effects  at  the  oc(!an 
or  ])opulation  scab;. 

Hastings  and  Poj)])er  (20().'i).  Popper 
(200!)).  and  Pop|)er  and  Hastings 
(20()tta.h)  j)rovi(i(!d  recent  critical 
reviews  of  the  known  effects  of  sound 


on  fish.  The  following  sections  ])rovide 
a  general  synopsis  of  the  available 
information  on  tlu;  effects  of  exposure;  to 
seismic  and  other  anthropogenic  sound 
as  relevant  to  fish.  The  information 
comini.ses  re.sults  from  .scientific  studies 
of  varying  degrees  of  rige)r  plus  .some 
anecdotal  information.  Some  of  the  data 
sources  may  have  .serious  shortcomings 
in  methods,  analysis.  inter|)relation.  and 
rej)roducil)ility  that  mu.st  he  considered 
wh(;n  interpreting  their  results  (see 
Hastings  and  Popper.  200.')).  Potential 
adverse  effects  of  the  program's  sound 
sources  on  marine  fish  are  noted. 

Pdlholo^ical  Hfjhcls-The  potential  for 
j)athological  damage  to  hearing 
structures  in  fish  depends  on  the  energy 
level  of  the  rec(;ived  .sound  and  the 
physiology  and  hearing  capability  of  tlu; 
.sj)ecies  in  (piestion.  For  a  given  sound 
to  result  in  hearing  loss,  the  sound  must 
exceed,  by  some  substantial  amount,  the 
hearing  threshold  of  the  fish  for  that 
sound  (Popper,  200.')).  The 
consecjuences  of  temj)orary  or 
])(;rman(;nt  hearing  loss  in  individual 
fish  on  a  fish  ])opulation  are  unknown: 
however,  they  likely  depcaul  on  the 
number  of  individuals  affect(;d  and 
wlu;ther  critical  h(;havior.s  involving 
sound  (e.g..  pr(;dator  avoidanct;.  prev 
ca])tun;.  orientation  and  navigation. 
r(;production,  (;tc.)  an;  adversely 
affect(;d. 

kittle  is  known  about  the  nu;(:hani.sm,s 
and  characteri.stics  of  damage  to  fish 
that  may  he  inflicted  by  (;xpo.sure  to 
sei.smic  survey  sounds.  Few  data  have 
been  pre.sent(;d  in  the  p(;er-r(;viewed 
scientific  literatim;.  As  far  as  the 
Observatory,  and  we  know,  there  are 
only  two  ])a])ers  with  prop(;r 
experimental  methods,  controls,  and 
car(;ful  pathological  inv(;,stigation 
implicating  sounds  produced  by  actual 
sei.smic  survey  airguns  in  causing 
adverse  anatomical  effects.  One  such 
study  indicated  anatomical  damage,  and 
the  second  indicat(;d  temporary 
threshold  shift  in  fish  hearing.  The 
anatomical  case  is  McCauley  e/  (il. 
(2003),  who  found  that  exjiosure  to 
airgun  .sound  caused  observable 
anatomical  damagi;  to  the  auditory 
macnlae  of  ])ink  snapper  (Pd^nis 
dui'dtds).  This  damagi;  in  the  ears  had 
not  l)(;en  repair(;d  in  fish  sacrificed  and 
(;xamin(;d  almost  two  months  after 
exposuri;.  On  the  other  hand,  Pop])er  e/ 
dl.  (200.'))  docnment(;d  only  temporary 
thre.shold  shift  (as  d(;t(;rmined  hv 
auditory  brainstem  resjionse)  in  two  of 
three  fish  sjiecies  from  the  Mackenzie 
Riv(;r  ni;lta.  This  study  found  that  broad 
whitefish  (Coregonn.s  nasds)  exposed  to 
five  airgun  shots  w(;re  not  significantly 
different  from  those  of  controls.  During 
both  studies,  the  rejietitive  ex])osur(;  to 


.sound  was  greater  than  would  have 
occurred  during  a  tyjiical  .seismic 
survey.  However,  the  substantial  low- 
freiiuency  energy  produced  by  the 
airguns  (le.ss  than  400  Hz  in  the  study 
by  McCauley  at  dl.  (2003)  and  le.ss  than 
approximately  200  Hz  in  Popjier  et  dl. 
(200.')))  lik(;ly  did  not  jiropagate  to  the 
fish  hecau.se  the  water  in  the  study  areas 
was  very  shallow  (aj)proximately  t)  m  in 
the  form(;r  case  and  less  than  2  m  in  the 
latter).  Water  d(;])th  .sets  a  lower  limit  on 
the  lowi;.st  sound  freiiuency  that  will 
projiagate  (i.e..  the  cutoff  freijuency)  at 
about  one-(iuart(;r  wavelength  (I hick. 
lt)83;  Rogers  and  Cox,  1088). 

Wardle  dl  dl.  (2001)  suggested  that  in 
water,  acute  injury  and  death  of 
organisms  exjiosed  to  seismic  energy 
depends  ])rimarily  on  two  features  of 
the  sound  source:  (1)  The  received  peak 
pressure  and  (2)  the  time  reipiired  for 
the  pressure  to  rise  and  decay. 

(Generally,  as  rec(;ived  jjressure 
increases,  the  ])eriod  for  the  pressure  to 
ri.se  and  decay  decrea.ses,  and  the 
chance  of  acute  pathological  effects 
increa.ses.  According  to  Buchanan  dl  cil. 
(2004).  for  the  types  of  .seismic  airguns 
and  arrays  involved  with  tin;  pro])osed 
ju'ogram,  the  iiathological  (mortality) 
zone  for  fish  would  he  (;x])ected  to  he 
within  a  few  meters  of  the  .seismic 
.source.  Numerous  other  studies  provide 
(;xample.s  of  no  fish  mortality  ujion 
ex])osur(;  to  .seismic  sources  (Falk  and 
kawrenci;.  1073;  Hollidav  dt  dl..  1087; 

La  Bella  dt  dl..  1000;  Santulli  dl  dl.. 

1000:  McCauley  dt  dl..  2000a.l).  2003: 
Bjarti,  2002;  Thomsen.  2002;  Hassel  dt 
dl..  2003:  Popper  dt  dl..  200.');  Boeger  dl 
dl..  2000). 

An  ex])eriment  of  the  effects  of  a 
single  700  iiv’  airgun  was  conducted  in 
bake  Meade.  Nevada  (IJS(]S,  lOttO).  The 
data  were  used  in  an  Environmental 
A.ssessment  of  the  effects  of  a  marine 
ren(;ction  survey  of  the  Lake  Meade 
fault  system  by  the  National  Park 
Service  (Paul.son  dt  dl..  1003.  in  DSCS. 
1000).  They  susjjended  the  airgun  3..')  m 
(11. .5  ft)  above  a  school  of  threadfin  shad 
in  Lake  Meade  and  fired  three 
successive  times  at  a  30  second  interval. 
Neither  surface  ins])ection  nor  div(;r 
observations  of  the  water  column  and 
bottom  found  any  dead  fish. 

l''or  a  pro])o.se(l  sei.smic  .surv(;y  in 
Southern  (California,  IIS(JS  (lOOt)) 
conducted  a  review  of  the  literaturi;  on 
the  effects  of  airguns  on  fish  and 
fisheries.  They  re])orted  a  1001  study  of 
the  Bay  Ar(;a  Fault  sy.stem  from  the 
continental  shelf  to  the  Sacramento 
River,  using  a  10  airgun  (.'),828  in  *) 
array.  Brezzina  and  Associatiis  were 
hired  by  IISCLS  to  monitor  the  (;ffect.s  of 
the  surveys,  and  concluded  that  airgun 
ojierations  were  not  respon.sihle  for  the 
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deatli  of  any  of  the  fish  carcasses 
ol)served,  and  the  airgnn  profiling  did 
not  a])])ear  to  alter  the  feeding  Ixihavior 
of  sea  lions,  seals,  or  ])elicans  observed 
feeding  during  the  seismic  snrv(!vs. 

Some  studies  have  rejjorted,  some 
(Kinivocallv,  that  mortality  of  fish,  fish 
(!ggs,  or  larvae  c:an  occur  close  to 
seismic  sources  (Kostvnchenko.  15)73; 
Dalen  and  Knntsen,  15)80;  tlooman  e/ 

(iL,  15)5)0;  Ilalen  e/  a/.,  15)5)0).  .Some  of 
tin;  reports  claimed  seismic  effects  from 
treatments  (piite  different  from  actual 
seismic  survey  sounds  or  even 
niasonahle  surrogates.  However,  Payne 
e/  (il.  (2  005))  reported  no  statistical 
differences  in  mortality/morhidity 
h(!tvveen  control  and  exposed  groups  of 
capelin  eggs  or  monkfish  larvae.  .Saetre 
and  Ona  (15)5)0)  apj)lied  a  worst-case 
scenario,  mathematical  model  to 
investigate  the  effects  of  seismic  energy 
on  fish  eggs  and  larvae.  They  c;onclnded 
that  mortality  rates  can.sed  hy  exposure 
to  seismic  surveys  are  so  low,  as 
comj)ared  to  natural  nn)rtalitv  rates,  that 
the  Impact  of  seismic  surveying  on 
recrnitment  to  a  fish  stock  must  he 
regarded  as  insignificant. 

Plivsiologicdl  Effacts — Phvsiological 
effec:ts  refer  to  cellular  and/or 
hiochemical  res])onses  of  fish  to 
acoustic  stress.  .Such  stress  potentiallv 
could  affect  fish  populations  hy 
incnxising  mortalitv  or  reducing 
re])rodnctive  success.  Primary  and 
secondary  .stnxss  res])onses  offish  after 
exposure  to  .seismic  survey  .sound 
appear  to  he  tmnporary  in  all  studies 
done  to  tlate  (.Sverdrii])  at  ul..  15)5)4; 
.Santnlli  dt  ai,  15)5)5);  McCauley  e/  ai. 
2()()()a.h).  The  periods  necessary  for  the 
hiochemical  changes  to  return  to  normal 
are  variable  and  depend  on  nnmerons 
aspects  of  the  hioh)gy  of  the  species  and 
of  the  sound  stimulus. 

Bdhdvicmil  Effdcts — Behavioral  effects 
include  changes  in  the  distribution, 
migration,  mating,  and  catchahility  of 
fish  })0])ulations.  Studies  inve.stigating 
the  possible  effects  of  sound  (including 
.seismic  survey  sound)  on  fish  behavior 
have  been  conducted  on  both  uncaged 
and  caged  individuals  (e.g..  Cha])man 
and  Hawkins,  15)85);  Pearson  dt  al.,  15)5)2; 
.Santnlli  et  al..  15)5)5);  Wardle  at  al.,  2001; 
Hassel  at  al.,  2003).  Typically,  in  these 
.studies  fish  exhibited  a  shar])  startle 
re.s])on.s(!  at  the  onset  of  a  sound 
followed  hv  habituation  and  a  return  to 
normal  behavior  after  the  sound  ceased. 

The  Minerals  Management  .Service 
(MM.S,  200.'j)  assessed  the  effects  of  a 
])roposed  seismic  survey  in  (iook  Inlet, 
Alaska.  The  .scu.smic  survey  proposed 
using  three  vessels,  each  towing  twi), 
fonr-airgnn  arrays  ranging  from  T.^OO  to 
2..'i00  iivk  'I'he  Minerals  Management 
.Service  noted  that  the  impact  to  fish 


poi)nlations  in  the  survey  area  and 
adjacent  waters  would  likely  he  very 
low  and  temporary  and  also  concluded 
that  seismic  surveys  may  displace  the 
pelagic  fishes  from  the  anui  temporarily 
when  airgnns  are  in  use.  However, 
fishes  displaceul  and  avoiding  the  airgnn 
noise  are  likely  to  backfill  the  survev 
area  in  minutes  to  hours  after  ces.sation 
of  .seismic  testing.  Fishes  not  dispersing 
from  the  airgnn  noi.se  (e.g..  tlemersal 
species)  may  start  hi  and  move  short 
di.stanc:(!.s  to  avoid  airgnn  emi.ssions. 

In  general,  any  adverse  effects  on  fi.sh 
hcihavior  or  fisheries  attrihntahle  to 
seismic  te.sting  may  depend  on  the 
s])ecie.s  in  (piestitni  and  the  nature  of  the 
fishery  (season,  duration,  fishing 
method).  They  may  akso  dejiend  on  the 
age  of  the  fi.sh,  its  motivational  .state,  its 
size,  and  nnmerons  other  factors  that  are 
difficult,  if  not  impossible,  to  c|nantify  at 
this  point,  given  such  limited  data  on 
effects  of  airgnns  on  fi.sh,  particularlv 
under  realistic  at-.sea  conditions. 

Anticipatad  Effacts  on  Invertebrates 

The  exi.sting  body  of  information  on 
the  im|)act.s  of  .seismic  survey  .sound  on 
marine  invertebrates  is  very  limited. 
However,  there  is  some  nn])nblished 
and  very  limited  evidence  of  the 
potential  for  adverse  effects  on 
invertebrates,  thereby  justifying  further 
discn.ssion  and  analysis  of  this  issue. 

The  three  types  of  potential  effects  of 
(ixposure  to  seismic  surveys  on  marine 
invertebrates  are  ])athological, 
physiological,  and  behavioral.  Based  on 
the  ])hysical  structure  of  their  .sensory 
organs,  marine  invertebrates  appear  to 
be  .s])ecialized  to  re.s])ond  to  ])article 
dis])lacement  components  of  an 
impinging  sound  field  and  not  to  the 
pressure  com})onent  (Popper  et  a!., 
2001). 

The  only  information  available  on  the 
impacts  of  seismic  surveys  on  marine 
invertebrates  involves  studies  of 
individuals;  there  have  been  no  studies 
at  the  jjopnlation  .scale,  'rhns,  available 
information  provides  limited  insight  on 
l)o.ssihle  real-world  effects  at  the 
regional  or  ocean  .scale.  The  most 
im])ortant  as])ect  of  potential  im])acts 
concerns  how  ex])osnr(!  to  .seismic 
survey  sound  nltimatelv  affects 
invertebrate  po])nlations  and  their 
viability,  including  availabilitv  to 
fishericis. 

Literature  reviews  of  the  effects  of 
seismic  and  other  underwater  sound  on 
invertebrates  wen;  ])rovided  hv 
Moriyasu  et  af  (2004)  and  Paym;  et  al. 
(2008).  The  following  .s(!ctions  provide  a 
.synoj).si.s  of  available  information  on  the 
effec:ts  of  exi)o.snre  to  seismic  survev 
sound  on  species  of  decapod 
crustaceans  and  ce])halo])ods,  the  two 


taxonomic  groups  of  invertebrates  on 
which  most  such  studies  have  been 
conducted.  The  available  information  is 
from  studies  with  variable  degrees  of 
.scientific  soundness  and  from  anecdotal 
information.  A  more  detailed  review  of 
the  literature  on  the  effects  of  seismic 
survey  sound  on  invertebrates  is  in 
Appendix  E  of  the  2011  PELS  (NSF/ 
l)S(LS,  2011). 

Pathological  Effects — In  water,  l(;thal 
and  snh-lethal  injury  to  organisms 
exposed  to  seismic  survey  sonnd 
appears  to  depend  on  at  least  two 
featnres  of  the  sonnd  source;  (1)  The 
received  peak  pressure;  and  (2)  the  time 
nupiiriKl  for  tlui  pressure  to  rise  and 
d(;cay.  Generally,  as  received  pressure 
increa.ses.  the  period  for  the  pressure  to 
rise  and  decay  dei:rea.ses.  and  the 
chance  of  ac;ute  ])athological  effects 
increa.ses.  For  the  type  of  airgnn  array 
])lanned  for  the  proposed  program,  the 
pathological  (mortality)  zone  for 
crustaceans  and  cej)halopods  is 
expected  to  he  within  a  few  imhers  of 
the  seismic  source,  at  most;  how(!ver, 
very  few  specific  data  are  available  on 
levels  of  seismic  signals  that  might 
damage  the.st;  animals.  'Phis  j)remise  is 
based  on  the  peak  pressure  and  ri.se/ 
decay  time  characteristics  of  seismic 
airgnn  arrays  cnrrentlv  in  n.se  around 
the  world. 

Some  studies  have  sngge.stcul  that 
seismic  survey  .sound  has  a  limited 
l)athological  impact  on  earlv 
develo])mental  stages  of  crustaceans 
(Pearson  et  al..  15)5)4;  (ihristian  el  al., 
2003;  DFO.  2004).  However,  the  impacts 
appear  to  he  (Mth(!r  temporary  or 
insignificant  com])ared  to  what  occurs 
under  natural  conditions.  Controlled 
field  experiments  on  adult  crustaceans 
(Christian  et  al..  2003.  2004;  HFC).  2004) 
and  adult  ce])haloj)od.s  (Mcfianlev  et  al., 
2000a,h)  ex])os(;d  to  seismic  survey 
.sound  have  not  resulted  in  anv 
significant  pathological  impacts  on  the 
animals.  It  has  been  sugge.sted  that 
ex])osnre  to  commercial  seismic  survey 
activities  has  injured  giant  scjuid 
(Cnerra  et  al..  2004),  hut  the  article 
provides  little  evidence  to  support  this 
claim. 

'I'enera  Environmental  (201  ih) 
reported  that  Norris  and  Mold  (15)83. 
summarized  in  Marivasn  et  al..  2004) 
oh.serv(;d  l(!thal  effects  in  sepnd  (Loligo 
vnigaris)  at  hnels  of  248  to  2.'j2  dB  after 
3  to  1 1  minutes. 

Andre  et  af  (2011)  exposed  four 
ce])halopod  sp(;cie.s  (U)ligo  vnigaris. 
Sepia  officinalis.  Octopus  vulgaris,  and 
Ilex  coindetii)  to  two  hours  of 
continuous  sound  from  .50  to  400  Hz  at 
1.57  ±  5  (IB  re;  1  pPa.  'Fhey  reported 
lesions  to  the  sensory  hair  cells  of  the 
.statocysts  of  the  ex])o.sed  animals  that 
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increased  in  severity  with  tina;, 
suggesting  that  (•.e|)hal()j)ods  are 
particularly  sensitive  to  low-ireiiuenc.y 
sound.  The  received  sound  pressure 
level  was  1.17  ±  .1  (IH  re:  1  pPa.  with 
peak  levels  at  17.1  dll  re  1  pPa.  As  in  the 
Mc( Ganiev  e/  (il.  (2003)  paptir  on  sen.sorv 
hair  cell  damage  in  pink  snappm'  as  a 
result  ol  ex|)osur(!  to  sciismic  sound,  the 
ce])haloj)oii.s  wen;  sul)jecl(;(l  to  higher 
.sound  levels  than  thev  would  hi;  under 
natural  conditions,  and  they  were 
unahle  to  swim  away  from  the  .sound 
.sourci;. 

Phvsiolooicdl  hJj facts — Physiological 
eliects  refer  mainly  to  hiochemical 
re.si)on.se.s  hy  marine  invertehrates  to 
acoustic  stress.  .Such  .stress  potentially 
could  affect  invertehrate  populations  hv 
increasing  mortality  or  reducing 
r(;productive  success.  Primary  and 
.secondary  stress  responses  (i.e..  changes 
in  haemolymph  levels  of  (;nzyme.s, 
])rotein.s.  etc.)  of  crustaceans  have  been 
not(;d  several  days  or  months  after 
exposure  to  .seismic  survey  sounds 
(Payne  at  al..  2007).  It  was  noted 
however,  than  no  behavioral  impacts 
were  exhibited  hv  crustaceans  (Christian 
at  (iL.  2003.  2004:  DFO.  2004).  The 
p(;riods  nece.s.sarv  for  these  hiochianical 
changes  to  return  to  normal  are  variable 
and  depend  on  numerous  aspects  of  tin; 
biology  of  tin;  species  and  of  the  sound 
stimulus. 

liclnivioml  Effects — 'I'here  is 
increasing  intere.st  in  asse.ssing  the 
possible  direct  and  indir(;ct  (;ffect.s  of 
.seismic  and  other  sounds  on 
invertehrati;  behavior,  |)articularlv  in 
relation  to  the  consecjuences  for 
fisheries.  Cdianges  in  behavior  could 
potentially  affect  such  aspects  as 
rej)roductive  .success,  di.slrihution. 
susceptibility  to  predation,  and 
catchahilily  hy  fi.sheries.  .Studies 
investigating  the  ])o.ssil)le  behavioral 
effects  of  exi)osure  to  seismic  .survey 
sound  on  crustaceans  and  cephalopods 
have  been  coiulucted  on  both  uncaged 
and  caged  animals.  In  some  cases, 
invertebrates  exhibited  startle  re.s])on.se.s 
(e.g.,  .sijuid  in  McCauley  cl  al..  2()0()a.h). 
In  other  cases,  no  behavioral  im])acts 
wen;  noted  (e.g..  crustaceans  in 
Christian  ct  al..  2003.  2004:  DPO,  2004). 
There  have  been  anecdotal  r(;ports  of 
reduced  catch  rates  of  shrimp  shortly 
after  exposure  to  seismic  surveys: 
however,  other  studies  have  not 
oh.served  any  significant  changes  in 
shrimj)  catch  rate  (Andriguetto-h’ilho  ct 
al.,  200.1).  .Similarly,  Parry  and  (bison 
(2000)  did  not  find  any  evidence  that 
loh.ster  catch  rates  were  affected  hv 
.seismic  surveys.  Any  adverse  effects  on 
crustacean  and  cejihalopod  behavior  or 
fisheries  attributable  to  seismic  survey 
.sound  depend  on  the  .s])(;cie.s  in 


(|U(;stion  and  the  nature  of  thi;  fishery 
(season,  duration,  fishing  method). 

Proposed  Mitigation 

In  order  to  issue  an  incid(;ntal  take 
authorization  under  .s(;ction  1 0 1  (a)(.1)(D) 
of  the  MMPA,  we  must  set  forth  the 
permissible  methods  of  taking  pursuant 
to  such  activity,  and  other  mi;ans  of 
effecting  the  least  practicahh;  adverse 
impact  on  such  .sp(;cie.s  or  stock  and  its 
habitat,  jiaying  particular  attention  to 
rook(;rii;s,  mating  grounds,  and  areas  of 
similar  significance,  and  the  availability 
of  such  .sp(;cies  or  stock  for  taking  for 
c(;rtain  subsistence  uses. 

'Phe  Observatory  has  reviewed  the 
following  .source  documents  and  have 
incor|)orated  a  suite  of  jn  opo.sed 
mitigation  m(;asur(;.s  into  their  proj(;ct 
descri])tion. 

(1)  Protocols  used  during  previous 
Foundation  and  Ohservatory-funded 
.seismic  research  cruises  as  ajiiiroved  hv 
us  and  detail(;d  in  the  iMmndation’s 
2011  PFI.S; 

(2)  Previous  incidental  harassment 
authorizations  applications  and 
authorizations  that  we  have  a])])roved 
and  authoriz(;d:  and 

(3)  Recommendi;d  he.st  practices  in 
Richardson  ct  al.  (  Itttt.l),  Pier.son  ct  al. 

(  H)tm).  and  Weir  and  Dolman  (2007). 

To  reduce  the  potential  for 
disturhance  from  acoustic  .stimuli 
associated  with  the  activities,  the 
Observatory,  and/or  its  designees  havi; 
pro])os(;d  to  implement  the  following 
mitigation  mea,sur(;s  for  marine 
mammals: 

(1)  Vessel-based  visual  mitigation 
monitoring; 

(2)  Propo.sed  exclusion  zones; 

(3)  I’ower  down  procedures; 

(4)  .Shutdown  ])rocedure.s; 

(.1)  Ramp-up  ])rocedure.s;  and 

(0)  .Speed  and  course  alterations. 

Vessel-Based  Visaed  Mitigation 
Monitoring 

The  Observatory  would  position 
oh.servers  aboard  the  seismic  source 
ves.sel  to  watch  for  marine  mammals 
near  the  vessel  during  daytime  airgun 
operations  and  during  any  start-ups  at 
night.  Observers  would  also  watch  for 
marini;  mammals  n(;ar  the  .seismic 
ve.ssel  for  at  h;ast  30  minutes  prior  to  the 
start  of  airgun  ojjerations  after  an 
extended  shutdown  (i.e.,  greater  than 
approximately  eight  minutes  for  this 
propo.sed  cruise).  When  feasible,  the 
oh.servers  would  conduct  observations 
during  daytime  periods  wh(;n  the 
seismic  system  is  not  o|)erating  for 
comjjari.son  of  sighting  rates  and 
behavior  with  and  without  airgun 
opi;rations  and  hetvv(;en  acipiisition 
periods.  Based  on  the  oh.servations,  the 


FANCj.SFTH  would  pow(;r  down  or 
shutdown  the  airguns  when  marine 
mammals  an;  oh.serv(;d  within  or  about 
to  enter  a  d(;signated  18()-dB  i;xclu.sion 
zone. 

During  seismic  o])erations.  at  lea.st 
four  protected  s])ecies  observers  would 
hi;  aboard  the  l.ANd.SF'ri  1.  I'he 
Observatory  would  appoint  the 
observers  with  our  concurrence  and 
they  would  conduct  ohservalions  during 
ongoing  daytime  operations  and 
nighttime  ramp-u]).s  of  the  airgun  array. 
During  the  majority  of  seismic 
operations,  two  observers  would  he  on 
duty  from  the  observation  tower  to 
monitor  marine  mammals  near  the 
.seismic  ves.sel.  Using  two  observers 
would  increase  the  effectiveness  of 
detecting  animals  near  the  source 
vessel.  However,  during  mealtimes  and 
bathroom  breaks,  it  is  sometimes 
difficult  to  have  two  oh.servers  on  effort, 
but  at  lea.st  one  observer  woidil  be  on 
watch  during  hathroom  breaks  and 
mealtimes.  Oh.servers  would  be  on  duty 
in  shifts  of  no  longer  than  four  hours  in 
duration. 

'fwo  observers  on  the  LANfkSF'FH 
would  also  he  on  visual  watch  during 
all  nighttime  ramp-ups  of  the  seismic 
airguns.  A  third  observer  would  monitor 
the  passive  acoustic  monitoring 
equipment  24  hours  a  day  to  detect 
vocalizing  marine  mammals  jiresenl  in 
the  action  area.  In  summarv,  a  typical 
daytime  cruise  would  have  scheduled 
two  observers  (visual)  on  duty  from  the 
observation  tower,  and  an  oh.server 
(acoustic)  on  the  jjassive  acoustic 
monitoring  system.  Before  the  start  of 
the  seismic  survey,  the  Observatory 
would  instruct  the  ve.ssel's  crew  to 
assist  in  detecting  marine  mammals  and 
im])lementing  mitigation  requirements. 

Idle  LANCjSE'FH  is  a  suitable  ])latform 
for  marine  mammal  observations.  When 
.stationed  on  the  observation  platform, 
the  eye  level  would  he  a])]iroximatelv 
21. .1  m  (70. .1  ft)  above  sea  level,  and  the 
oh.server  would  have  a  good  view' 
around  the  entire  ve.ssel.  During 
daytime,  the  oh.servers  would  scan  the 
area  around  the  ve.ssel  .systematically 
u'ith  reticle  binoculars  (e.g.,  7  x  .10 
Fujinon),  Big-eye  binoculars  (2.1  x  110), 
and  with  the  naked  eye.  During 
darkness,  night  vision  devices  w'ould  he 
available  (FIT  FlOO  Series  (Generation  3 
hinocular-image  intensifier  or 
equivalent),  when  required.  Laser  range¬ 
finding  binoculars  (Leica  LRF  1200  la.ser 
rangefinder  or  equivalent)  w'ould  he 
available  to  assist  wdth  distance 
estimation.  'Fhose  are  useful  in  training 
observers  to  estimate  distances  vi.sually, 
hut  are  generally  not  useful  in 
measuring  distances  to  animals  directly: 
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that  is  done  ])riniarily  with  the  reticles 
in  tlie  l)in()culars. 

When  the  ol)servers  see  marine 
mammals  within  or  about  to  ent(!r  the 
designated  exclusion  zoiu!,  the 
l.ANd.SFTH  would  immediately  ])t)wer 
down  or  shutdown  tlu;  airgnns.  The 
ot)server(s)  would  continue  to  maintain 
watch  to  determine  when  the  animal(s) 
are  outside  the  exclusion  zone  hv  visual 
coidirmation.  Airgnn  operations  would 
not  resume  until  the  ohsiaver  has 
conlinned  that  the  animal  has  left  tin? 
zone,  or  if  not  observed  aft(!r  1.')  minutes 
for  s])et;ies  with  shorter  dive  durations 
(small  odontoc:etes  and  pinnipculs)  or  30 
minutes  for  s])ecies  with  longer  dive; 
durations  (mysticetes  and  large 
odontocetes.  including  s})erm.  j)ygmy 
sperm,  dwarf  sperm,  killer,  ami  beaked 
whales). 

Proposed  Exclusion  Zones — The 
Observatory  would  n.se  safety  radii  to 
designate  exclusion  zones  and  to 
estimate  take  for  marine  mammals. 

Table  1  (presented  earlier  in  this 
document)  shows  the  distances  at  which 
one  would  expec:t  to  receive  thnui  sound 
levcds  (100-  and  IHO-dB)  from  the  30- 
airgun  array  and  a  single  airgnn.  The 
lOO-dB  level  shutdown  criteria  are 
applicable  to  c(;taceans  as  specified  by 
ns  (2000).  The  Observatory  n.sed  the.se 
levels  to  establish  tlu;  exclusion  zones. 

If  the  protected  s])eci(!s  visual 
observer  detects  marine  manunal(s) 
within  or  about  to  (inter  the  aj)])ro])riate 
exclusion  zone,  the  l.ANfiSETIl  crew 
would  immediately  power  down  the 
airgnn  array,  or  i)erform  a  shutdown  if 
necessary  (s(!e  Shut-down  Procedures). 

Power  P)own  Procedures-A  power 
down  involves  decnuising  the  numlHir  of 
airgnns  in  use  such  that  the  radius  of 
the  180-dB  zone  is  smaller  to  the  extent 
that  marine  mammals  are  no  longcir 
within  or  about  to  enter  the  exclusion 
zone.  A  power  down  of  the  airgnn  array 
can  also  occur  when  the  vessel  is 
moving  from  one  seismic  line  to 
another.  During  a  jmwer  down  for 
mitigation,  the  LANCSETH  would 
o])erate  one  airgnn  (40  in  ')-  The 
continued  ojjeration  of  one  airgnn  is 
intended  to  alert  marine  mammals  to 
the  ])resence  of  the  seismic  vessel  in  the 
area.  A  shutdown  occurs  when  the 
EANCi.SETll  suspends  all  airgnn 
activity. 

If  the  observer  (Uitects  a  marine 
mammal  outside  the  exclusion  zone  and 
the  animal  is  likely  to  enter  the  zone, 
the  crew  would  power  down  the  airgnns 
to  reduce  the  size  of  the  180-(1B 
exclusion  zone  before  the  animal  enters 
that  zone.  Likewise,  if  a  mammal  is 
already  within  the  zone  when  first 
(let(x:t(!d,  the  crenv  would  ]K)W(a-down 
the  airgnns  immediately.  During  a 


])ower  down  of  the  airgnn  array,  the 
crew  woidd  operate  a  single  4()-in ' 
airgnn  which  has  a  smaller  exclusion 
zone.  If  the  observer  detects  a  marine 
mammal  within  or  near  the  smaller 
(!Xclnsion  zone  around  the  airgnn  ('Fable 
1),  the  crew  would  shut  down  the  single 
airgnn  (see  next  s(H:tion). 

Resinning  Airgnn  ()|)erations  Aftia'  a 
Bower  Down — Following  a  power¬ 
down,  the  LANdSETll  crew  would  not 
r(!sume  full  airgnn  activity  until  the 
marine  mammal  has  cleared  the  18()-dB 
exclusion  zone  (s(!e  Table  1).  3’he 
ob.servers  would  consider  the  animal  to 
have  cleared  the  exclusion  zone  if: 

•  'Fhe  observer  has  visually  obsm'ved 
the  animal  leave  the  iixclnsion  zone;  or 

•  An  observer  has  not  sighted  the 
animal  within  the  exclusion  zone  for  15 
numites  for  sjiecies  with  shorter  dive 
durations  (i.e.,  small  odontocetes  or 
])innip(!(ls),  or  30  minutes  for  species 
with  longer  dive  durations  (i.e., 
mysticetes  and  large  odontocetes. 
including  sperm,  pygmy  sperm,  dwarf 
spta  in,  and  beaked  whales);  or 

The  LANdSETH  crew  would  rijsume 
o])erating  the  airgnns  at  full  power  after 
15  minutes  of  sighting  any  species  with 
short  dive  durations  (i.e.,  small 
odontociites  or  i)innipeds).  Likewi.se,  the 
crinv  would  resume  airgnn  o])erations  at 
full  power  aftiir  30  minutijs  of  sighting 
any  species  with  longer  dive  durations 
(i.i!.,  my.sticetes  and  large  odontocetes, 
including  sjan  in,  pygmy  s])(!rm,  dwarf 
si)(a  in,  and  beaked  whales). 

VVe  estimate  that  the  LANCLSE'FH 
would  transit  outside  the  original  180- 
dB  exclusion  zone  after  an  8-minute 
wait  period.  This  period  is  based  on  the 
180-(iB  exclusion  zom;  for  the  30-airgun 
array  towed  at  a  depth  of  12  m  (39.4  ft) 
in  relation  to  the  average  .s])eed  of  the 
LANdSE'FH  while  operating  the  airgnns 
(8.5  km/h;  5.3  mph).  Because  the  vessel 
has  transited  away  from  the  vicinity  of 
the  original  sighting  during  the  8- 
minnte  period,  im])lementing  ramp-up 
procedures  for  the  full  array  after  an 
extended  power  down  (i.e.,  transiting 
for  an  additional  35  minutes  from  the 
location  of  initial  sighting)  would  not 
meaningfully  incnni.se  the  effectiveness 
of  observing  marine  mammals 
ai)proaching  or  entering  the  exclusion 
zone  for  the  full  .source  level  and  would 
not  further  luinimize  the  potential  for 
take.  3'he  LANCkSE'Fl I’.s  oh.servias  are 
continually  monitoring  the  exclusion 
zone  for  the  full  .source  levid  while  the 
mitigation  airgnn  is  firing.  On  average, 
ot)S(;rvers  can  observe  to  the  horizon  (10 
km;  0.2  nu)  from  the  height  of  the 
LANGSE'Fl I’.s  observation  deck  and 
should  hi;  able  to  say  with  a  reasonable 
degree  of  confidence  whether  a  marine 
mammal  would  be  encountered  within 


this  di.stance  before  lusuming  airgnn 
operations  at  full  ])ower. 

Sh utdown  Procedures — 'Fhe 
LANOSE'FH  crew  would  shutdown  the 
o})erating  airgun(s)  if  a  marine  mammal 
is  seim  within  or  approaching  the 
exclusion  zoni;  for  the  single  airgnn. 

'Fhe  crew  would  implement  a 
shutdown: 

(1)  If  an  animal  enters  the  exclusion 
zone  of  the  single  airgnn  alUir  the  crew 
has  initiated  a  juiwer  down;  or 

(2)  If  an  animal  is  iiutiallv  seen  within 
the  exclusion  zone  of  the  single  airgnn 
when  mori!  than  one  airgnn  (typically 
the  full  airgnn  array)  is  operating. 

(’onsidering  the  conservation  status 
for  north  Bacific  right  whales,  the 
LANGSETH  crinv  would  shutdown  the 
airgun(s)  immediately  in  the  unlikely 
event  that  this  species  is  observed, 
regardless  of  the  distance  from  the 
vessel.  The  LANGSETH  would  only 
begin  ramp-up  would  only  if  the  north 
Bacific  right  whale  has  not  been  seen  for 
30  minutes. 

Resuming  Airgnn  Operations  After  a 
Shutdown — Following  a  shutdown  in 
exce.ss  of  eight  minutes,  the  LANGSE'FH 
crew  would  initiate  a  ramp-u])  with  the 
smallest  airgnn  in  the  array  (4()-in  *).  'Fhe 
crew  would  turn  on  additional  airgnns 
in  a  sequence  such  that  the  source  level 
of  the  array  would  increase  in  steps  not 
exceeding  0  ilB  per  five-minnte  period 
over  a  total  duration  of  apiaoximately 
30  minutes.  During  ramp-up.  the 
observers  would  monitor  the  exclusion 
zone,  and  if  he/.she  sights  a  marine 
mammal,  the  LANG.SETH  crew  would 
implement  a  power  down  or  shutdown 
as  though  the  full  airgnn  array  were 
o])erational. 

During  jjeriods  of  active  seismic 
operations,  there  are  occasions  when  the 
LANGSE'FH  crew  would  need  to 
temporarily  .shut  down  the  airgnns  due 
to  equipment  failure  or  for  maintenance. 
In  this  case,  if  the  airgnns  are  inactive 
longer  than  eight  minutes,  the  crew 
would  follow  ram})-up  procedures  for  a 
shutdown  described  earlier  and  the 
observers  would  monitor  the  full 
exclusion  zone  and  would  implement  a 
power  down  or  shutdown  if  necessary. 

If  the  full  exclusion  zone  is  not  visible 
to  the  observer  for  at  least  39  minutes 
l)rior  to  the  start  of  operations  in  either 
daylight  or  nighttime,  the  LANG.SE'FH 
crew  would  not  commence  ramp-iq) 
imle.ss  at  lea.st  one  airgnn  (4()-in '  or 
similar)  has  been  operating  during  the 
inferriqjtion  of  .sei.smic  survey 
operations,  (iiven  these  provisions,  it  is 
likely  that  the  ve.ssel’s  crew  wiudd  not 
ramp  uj)  the  airgnn  array  from  a 
complete  shutdown  at  night  or  in  thick 
fog.  because  the  outer  part  of  the  zone 


Federal  Register / Yol.  78,  No.  30 /Wednesday,  Fel)ruaiy  13,  2013 / Notices 


10155 


for  that  array  would  not  he  visible 
(luring  those  conditions. 

If  one  airgun  has  operatiul  during  a 
power  down  j)eriod,  rain])-up  to  lull 
|)ower  would  h(>  |)(!rmi.ssihle  at  night  or 
in  |)oor  visibility,  on  the  a.ssuin|)tion 
that  inarinc;  inainnials  would  he  alertiul 
to  the  approaching  seismic  v(js.s(;1  by  the 
sounds  from  tin;  single  airgun  and  coidd 
move  away.  TIk!  vessel's  cnnv  would 
not  iidtiale  a  ramp-up  of  the  airguns  if 
a  marine  mammal  is  sightcul  within  or 
iu!ar  the  a|)j)Iicahle  (ixcinsion  zomis 
during  the  dav  or  close  to  the  vessel  at 
night. 

I{(inip-l’p  Procadums — Ramp-up  of  an 
airgun  array  jjrovides  a  gradual  increase 
in  sound  hwels.  and  involv(;s  a  st(!p- 
wi.se  increa.se  in  the  numher  and  total 
volume  of  airguns  firing  until  the  full 
volume  of  the  airgun  array  is  achicn  ed. 
The  |)urj)o.se  of  a  ramj)-up  is  to  "warn" 
marine  mammals  in  the  vicinity  of  the 
airguns.  and  to  ])rovid(!  the  time  for 
them  to  l(!ave  the  arini  and  thus  avoid 
anv  potcaitial  injurv  or  impainmuit  of 
their  luiaring  abilities.  The  Observatory 
would  follow  a  ramp-uj)  |)rocedur(! 
wluai  the  airgun  array  begins  ojjerating 
after  an  8  minute  period  withoid  airgun 
operations  or  when  shut  down  has 
exce(!(Ied  that  period.  The  Oh.scMvatorv 
has  u.s(ul  similar  waiting  periods 
{apj)roximately  eight  to  10  minutes) 
during  i)revious  seismic  surveys. 

Ram])-up  would  begin  with  the 
smallest  airgun  in  the  array  (40  in  ').  I’he 
crew  would  add  airguns  in  a  secpumce 
such  that  the  .sourc(!  hnel  of  the  arrav 
would  increase  in  .ste|)s  not  (!xc(!eding 
six  (IH  per  five  minute  period  over  a 
total  duration  of  a|)|)roximately  30  to  3.1 
minutes.  During  ramj)-up.  the  oh.scnvers 
would  monitor  tlu;  (ixclnsion  zom;.  and 
if  marine  mammals  are  sighted,  the 
()hs(!rvatorv  would  imj)lement  a  power¬ 
down  or  shut-down  as  though  the  foil 
airgun  array  were  op(!rational. 

If  the  complete  (ixclusion  zone  has  not 
hemi  visible  for  at  hjast  30  minutes  prior 
to  the  start  of  oj)erations  in  either 
daylight  or  nighttime,  the  Ohservatorv 
would  not  commenc(;  the  ramp-up 
unless  at  lea.st  one  airgun  (40  in  ‘  or 
similar)  has  h(‘en  oj)(;rating  during  the 
interruption  of  seismic  survey 
optnations.  (liven  these;  provisions,  it  is 
likely  that  the  crew  woidd  not  rani])  up 
the;  airgun  array  from  a  com])lele  shut¬ 
down  at  night  or  in  thick  fog.  hecau.se 
the  outer  ])arl  of  the  exclusion  zone  for 
that  array  would  not  he  visible  during 
those  conditions.  II One  airgun  has 
operated  during  a  j)ower-down  ])eriod. 
ramp-up  to  full  power  would  he 
j)ermissihle  at  night  or  in  poor  visihilitv. 
on  the  as.sumj)tion  that  marine 
mammals  would  he  alerted  to  the 
aj)])roaching  seismic  vessel  by  the 


.sounds  from  the  single  airgun  and  could 
move  away.  The  Observatory  would  not 
initiate  a  ramp-up  of  the  airguns  if  a 
marine  mammal  is  sighted  within  or 
near  the  ap|)licahle  exclusion  zones. 

.S’/)ee(/  and  (A)iirst;  Altai  (it ions 

If  during  seismic  data  collection,  the 
Observatory  detects  marine  mammals 
outside  the  exclusion  zone  and.  based 
on  the  animal’s  ])osition  and  direction 
of  travel,  is  likely  to  enter  the  exclusion 
zone,  the  LANCjSHTH  would  change 
speed  and/or  direction  if  this  does  not 
compromise;  op(;rational  .saf(;ty.  Due  to 
the  limit(;d  maneuverahility  of  the 
primary  survey  vessel,  altering  .spe(;(l 
and/or  course  can  result  in  an  exten(i(;d 
period  of  time  to  r(;align  onto  the 
tran.sect.  However,  if  the  animal(.s) 
appt;ar  likely  to  caiter  the  (;xclu.sion 
zone,  the  LANG.Spmi  woidd  undertake 
further  mitigation  actions,  including  a 
power  down  or  shut  down  of  the 
airguns. 

\Ve  have  carefully  evaluated  the 
a])plicaid’s  proposed  mitigation 
m(;asures  and  have  con.si(l(;red  a  range 
of  other  mi;a.sur(;.s  in  the  context  of 
ensuring  that  wi;  have  pr(;.scrit)(;d  tin; 
means  of  (;ff(;cting  the  l(;asl  jiracticahle 
advi;r.s(;  impact  on  thi;  aff(;ct(;d  marine 
mammal  sp(;ci(;.s  and  stocks  and  tlu;ir 
habitat.  Our  i;valuation  of  poti;ntial 
mi;asur(;s  inclu(l(;d  consid(;ration  of  tlu; 
following  factors  in  r(;lation  to  om; 
anodi(;r: 

(1)  Thi;  manner  in  which,  and  tlu; 
(l(;gree  to  which,  we  (;x])(;ct  that  the 
succ(;.s.sful  im])lem(;ntation  of  the 
nu;asur(;  would  minimize  adverse 
iiujiacts  to  marine  niammals: 

(2)  The  jiroven  or  likely  efficacy  of  the 
.sj)(;cific  measure  to  nnnimize  adv(;r.s{; 
im])act.s  as  planned;  and 

(3)  The  practicability  of  the  measure 
for  aj)])licant  implemeidation. 

Proposed  Monitoring  and  Reporting 

In  ord(;r  to  issue  an  incidental  take 
authorization  for  an  activity,  s(;ction 
l()l(a)(.1)(D)  of  the  MMPA  .stat(;.s  that  we 
must  .set  forth  “r(;(|uirement.s  ])(;rtaining 
to  the  monitoring  and  rejiorting  of  such 
taking.”  The  Act's  impl(;m(;nting 
ri;gulations  at  .K)  CIFR  218. 104  (a)(13) 
indicate  that  r(;(ju(;.st.s  for  an 
authorization  must  includi;  the 
suggested  m(;ans  of  accom|)li.shing  the 
n(;ces.sary  monitoring  and  r(;j)orting  that 
would  r(;sult  in  increa.s(;d  knowli;dge  of 
the  spi;ci(;.s  and  our  (;x|)ectations  of  the 
l(;v(;I  of  taking  or  impacts  on 
populations  of  marine  mammals  j)r(;sent 
in  the  action  ar(;a. 

Proposad  X1onit()rin<> 

The  Observatory  propo.ses  to  sjionsor 
marine  mammal  mointoring  during  the 


present  jiroject  to  .su])i)lement  the 
mitigation  m(;asur(;s  that  r(;(|uire  r(;al- 
time  monitoring,  and  to  satisfy  the 
monitoring  r(;{|uirements  of  the 
Incidental  Ilarassm(;nl  Authorization. 
Tin;  Ohs(;rvatorv  understands  that  this 
monitoring  plan  would  hi;  subject  to 
revi(;w  by  us,  and  that  we  may  reipure 
refiuem(;nts  to  the  plan.  Tlu; 

Observatory  iilauued  the  mouitoring 
work  as  a  self-contaiu(;(l  ])roji;ct 
in(le])(aul(;nt  of  auv  oth(;r  r(;lal(;d 
mouitoring  ])rojects  that  may  occur  iu 
the  same  r(;gious  at  the  same  time. 
Further,  the  Ohservatorv  is  ])repared  to 
discuss  coordination  of  its  monitoring 
program  with  any  other  relat(;(l  work 
that  ndght  he  conducted  by  other  groups 
working  insofar  as  it  is  practical  and 
desirable. 

\'assaI-B(isad  Possiva  Acoustic 
Monitoring 

Passive  acou.stic  monitoring  would 
com])leuu;nt  the  visual  mitigation 
monitoring  jirogram,  when  ])racticahle. 
Visual  monitoring  ty])ically  is  not 
(;ff(;ctive  during  jieriods  of  poor 
visibility  or  at  night,  and  eviai  with 
good  visibility,  is  unable  to  (l(;tect 
marine  mammals  wlu;n  thev  are  h(;low 
the  surface  or  ht;youd  visual  range. 
Passive  acoustical  mouitoring  can  hi; 
used  iu  conjunction  with  visual 
observations  to  improve  detection, 
identification,  ami  localization  of 
cetaceans.  The  passive  acoustic 
monitoring  would  serve  to  alert  visual 
observers  (if  on  duty)  when  vocalizing 
cetaceans  are  detected.  It  is  only  useful 
when  marine  mammals  call,  hut  it  can 
he  effective  either  hv  (lav  or  hv  night, 
and  does  not  depend  on  good  visibility. 
The  acoustic  observer  would  monitor 
the  system  in  real  time  .so  that  he/she 
can  advise  the  visual  observers  if  they 
acou.stic  detect  cetaceans. 

The  passive  acou.stic  mouitoring 
system  consists  of  hardware  (i.e., 
hydrojihones)  and  software.  The  “wet 
end”  of  the  sy.stem  consi.sts  of  a  towed 
hy(lr()])hon(;  array  that  is  connected  to 
the  vessel  by  a  tow  cable.  The  tow  cable 
is  2.10  m  (820.2  ft)  long,  and  the 
hydrophones  are  fitted  in  the  last  10  m 
(32.8  ft)  of  cable.  A  ile])th  gauge  is 
attached  to  the  free  end  of  the  cable,  and 
the  cable  is  ty])i(;ally  towed  at  dejiths 
less  than  20  m  ((j.1.0  ft).  The  LAN(JSHTH 
crew  would  ilejiloy  the  array  from  a 
winch  located  on  the  hack  deck.  A  deck 
cable  would  connect  the  tow  cable  to 
the  electronics  unit  in  the  main 
conijiuter  lab  where  the  acou.stic  station, 
signal  conditioning,  and  jirocessing 
system  would  he  located.  The  acou.stic 
signals  received  by  the  hydrophones  are 
amplified,  digitized,  and  then  jirocesseil 
by  the  Pamguaril  software.  The  sy.stem 


10156 


Federal  Register / Vol.  78,  No.  30 / Wednesday,  Februarv  13,  2013 / Notices 


can  detect  marine  mammal 
vocalizations  at  fr(K|nencie.s  np  to  2r)() 
kHz. 

One  acoustic  ob.server,  an  ex|)ert 
bioaconstician  with  primarv 
r(!S])onsibility  for  the  ])assive  acoustic 
monitoring  system  wonld  be  aboard  tin; 
bANO.Sl'iTH  in  additif)n  to  the  four 
visual  observers.  'I’ln;  acoustic  oh.s(;rver 
would  monitor  the  towiut  hvdro])hones 
24  hours  per  day  (hiring  airgnn 
o|)erations  and  during  mo.st  periods 
when  the  t.ANG.SEllI  is  underway 
while  the  airgims  are  not  operating. 
However,  jiassive  acoustic  monitoring 
may  not  be  jiossible  if  damage  occurs  to 
both  the  jirimary  and  back-nj) 
hydrophone  arrays  during  operations, 
'fhe  primary  passive  acoustic 
monitoring  streamer  on  the  LANfkSHTH 
is  a  digital  hydrophone  streamer. 

Should  the  digital  streamer  fail,  hack-ii]) 
.systems  should  include  an  analog  sjiare 
streamer  and  a  hull-mounted 
hydrophone. 

One  acoustic  observe^!'  would  monitor 
the  acoustic  detection  system  by 
listening  to  the  signals  from  two 
channels  via  head])hones  and/or 
s])eakers  and  watching  the  real-time 
s|)ectrographic  disjilay  for  fretjnenev 
ranges  produced  by  cetaceans,  't’he 
observer  monitoring  the  acoustical  data 
wonld  he  on  shift  for  one  to  six  hours 
at  a  time.  The  other  observers  wonld 
rotate  as  an  acoustic  ob.server.  although 
the  expert  acoustician  wonld  he  on 
passive  acoustic  monitoring  duly  more 
ireciuently. 

VVhen  the  acoustic  observer  detects  a 
vocalization  while  visual  observations 
are  in  progress,  the  acou.stic  observer  on 
duty  would  contact  the  visual  observer 
immediately,  to  alert  him/her  to  the 
pre.sence  of  cetaceans  (if  they  have  not 
alnxuly  bcien  seen),  so  that  the  vessel's 
crew  can  initiate  a  power  down  or 
shutdown,  if  reejuired.  The  observer 
would  ent(;r  the  Information  regarding 
the  call  into  a  database.  Hata  entry 
wonld  include  an  acou.stic  encounter 
identification  number,  whether  it  was 
linked  with  a  visual  sighting,  date,  time 
when  first  and  last  heard  and  whenever 
any  additional  information  was 
recorded,  position  and  water  depth 
when  first  detected,  bearing  if 
determinable,  species  or  sjiecies  group 
(e.g.,  unidentified  dolphin,  sjierm 
whale),  tvpes  and  nature  of  sounds 
heard  (e.g.,  clicks,  continnons,  sjioradic, 
whistles,  creaks,  hurst  pulses,  .strength 
of  signal,  etc.),  and  any  other  notable 
information.  The  acou.stic  detection  can 
akso  he  recorded  for  further  analysis. 

Ohsarvar  Data  and  Docunwntoiion 

Obsiirvers  would  record  data  to 
estimate  the  numbers  of  marine 


mammals  exposed  to  various  received 
sound  levels  and  to  document  apparent 
disturbance  reactions  or  lack  thereof. 
They  wonld  use  the  data  to  estimate 
nnmhers  of  animals  ])otentially  ‘taken’ 
by  harassment  (as  defined  in  the 
MMPA).  They  will  also  jirovide 
information  needed  to  order  a  ])ower 
down  or  shut  down  of  the  airgims  when 
a  marine  mammal  is  within  or  near  the 
exclusion  zone. 

When  an  observer  makes  a  sighting, 
they  will  record  the  following 
information: 

1.  .S])ecie.s,  groii])  size,  age/size/.sex 
categories  (if  determinable),  behavior 
when  first  sighted  and  after  initial 
sighting,  heading  (if  consistent),  hearing 
and  distance  from  seismic  ves.sel, 
sighting  cue,  apparent  reaction  to  the 
airgims  or  ve.ssel  (e.g.,  none,  avoidance. 
a])])roach,  paralleling,  etc.),  and 
behavioral  pace. 

2.  Time,  location,  heading,  speed, 
activity  of  the  ves.sel,  sea  .state, 
visihilitv,  and  snn  glare. 

The  oliserver  will  record  the  data 
listed  under  (2)  at  the  start  and  end  of 
each  observation  watch,  and  during  a 
watch  whenever  there  is  a  change  in  one 
or  more  of  the  variables. 

Oh.servers  will  record  all  observations 
and  power  downs  or  shutdowns  in  a 
standardized  format  and  will  enter  data 
into  an  electronic  database.  The 
observers  will  verify  the  accuracy  of  the 
data  entry  by  com])nterized  data  validity 
checks  as  the  data  are  entered  and  hv 
.snt).se(|uent  manual  checking  of  the 
database.  These  ])rocednre.s  will  allow 
the  prejiaration  of  initial  summaries  of 
data  during  and  shortly  after  the  field 
jirogram,  and  will  facilitate  transfer  of 
the  data  to  statistical,  grajihical,  and 
other  jirograms  for  further  processing 
and  archiving. 

Riwnlts  from  the  vessel-based 
oh.servations  will  provide: 

1.  The  basis  for  real-time  mitigation 
(airgnn  power  down  or  .shutdown). 

2.  Information  needed  to  estimate  the 
number  of  marine  mammals  potentially 
taken  by  haras.sment,  which  the 
Observatory  most  report  to  the  Office  of 
Protected  Re.sonrces. 

3.  Data  on  the  occurrence, 
distribution,  and  activities  of  marine 
mammals  and  turtles  in  the  area  where 
the  Observatory  would  conduct  the 
seismic  study. 

4.  Information  to  coinjiare  the 
distance  and  distribution  of  marine 
mammals  and  turtles  relative  to  the 
source  ve.ssel  at  times  with  and  without 
seismic  activity. 

Data  on  the  behavior  and 
movement  jiatterns  of  marine  mammals 
detected  during  non-active  and  active 
seismic  operations. 


Proposed  liepoiUng 

The  Observatory  would  submit  a 
report  to  us  and  to  the  Foundation 
within  ‘to  days  after  the  end  of  the 
cruise.  The  rejiort  wonld  describe  the 
operations  that  were  conducted  and 
sightings  of  marine  mammals  and 
turtles  near  the  operations.  The  report 
would  provide  full  documentation  of 
methoils,  results,  and  inler|)refation 
liertaining  to  all  monitoring.  The  ‘)()-dav 
report  wonld  .summarize  the  dates  and 
locations  of  seismic  ojierations,  and  all 
marine  mammal  sightings  (dates,  times, 
locations,  activities,  as.sociated  seismic 
survey  activities).  The  rejiort  would  also 
include  e.stimates  of  the  number  and 
nature  of  exposures  that  could  result  in 
“takes"  of  marine  mammals  by 
harassment  or  in  other  ways. 

In  the  unanticipated  event  that  the 
sjiecified  activity  clearly  causes  the  take 
of  a  marine  mammal  in  a  manner  not 
])ermilted  by  the  authorization  (if 
issued),  such  as  an  injury,  serious 
injury,  or  mortality  (e.g.,  ship-strike, 
gear  interaction,  and/or  entanglement), 
the  Observatory  shall  immediately  cease 
the  specified  activities  and  immediatelv 
report  the  incident  to  the  Incidental 
Take  Program  Sniiervi.sor,  Permits  and 
(ionservation  Ibvision,  Office  of 
Protected  Resources,  NMF.S,  at  301- 
427-t54()1  and/or  by  email  to 
Jolie.I Ion'ison@n ooa .gov  and 
ITP.(A)d\’@no(i(i.gov.  The  report  must 
include  the  following  information: 

•  rime,  date,  and  location  (latitude/ 
longitude)  of  the  incident; 

•  Name  and  type  of  ves.sel  involved; 

•  Vessel’s  speed  during  and  leading 
up  to  the  incident: 

•  Description  of  the  incident; 

•  Status  of  all  sound  source  use  in  the 
24  hours  jireceding  the  incident; 

•  Water  depth: 

•  Environmental  conditions  (e.g., 
wind  speed  and  direction.  Beaufort  sea 
state,  cloud  cover,  and  visibility): 

•  Descrijjtion  of  all  marine  mammal 
observations  in  the  24  hours  preceding 
the  incident: 

•  Species  identification  or 
description  of  the  animal(.s)  involved; 

•  Fate  of  the  animal(s);  and 

•  Photogra])hs  or  video  footage  of  the 
animal(s)  (if  ecinipment  is  available). 

The  Observatory  .shall  not  resume  its 
activities  until  we  are  able  to  review  the 
circumstances  of  the  prohibited  take. 

We  shall  work  with  the  Oh.servatory  to 
determine  what  is  necessary  to 
minimize  the  likelihood  of  further 
prohibited  take  and  ensure  MMPA 
comiiliance.  The  Observatory  may  not 
resume  their  activities  until  notified  by 
us  via  letter,  email,  or  telephone. 

In  the  event  that  the  Oh.servatory 
discovers  an  injured  or  dead  marine 
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inaininal,  and  the  lead  visual  oh.server 
det(!rmines  that  the  cause  of  the  injury 
or  death  is  unknown  and  the  death  is 
relatively  recent  (i.e.,  in  le.ss  than  a 
moderate  state  of  decoiuposition  as  we 
describe  in  the  next  paragraph),  the 
Oh.servatorv  will  immediately  report  the 
incid(mt  to  the  Incidental  Take  Program 
.Supervisor,  Permits  and  (Conservation 
Division,  Office  of  Protectiid  Resources, 
at  301—427—8401  and/or  hv  email  to 
l()li(^.Harnson@n()(i(t.}’()v  and 
ITP .C'.(>d\'@n(Hia .  'Flu!  report  must 
include  the  same  information  identified 
in  the  paragra])h  above  this  .section. 
Activities  may  continue  while  we 
review  the  circumstances  of  the 
incident.  We  would  work  with  the 
Observatory  to  dcitermine  whether 
modifications  in  the  activities  are 
a|)j)roi)riate. 

In  the  ev(!nt  that  the  Observatory 
di.scovers  an  injured  or  dead  marine 
mammal,  and  the  lead  visual  oh.server 
determines  that  the  injury  or  death  is 
not  a.ssociated  with  or  ndated  to  the 
authorized  activities  (e.g..  previously 
wounded  animal,  carcass  with  moderate 
to  advanced  decomposition,  or 
.scavenger  damage),  the  Ohservatorv 
would  report  the  incident  to  the 
Incidental  Take  Program  ,Su|)ervisor, 
Permits  and  (Con.servation  Division. 
Office  of  Ih'otected  Resources,  at  301- 
427-8401  and/or  hv  email  to 
l()li(‘.H(irris()n@n()(i(t.i’nv  and 
]TI*.(A)(l\'®n()(i(i.o()v,  within  24  hours  of 
the  di.scoverv.  The  Ohservatorv  would 
|)rovide  photograjihs  or  video  footagi;  (if 
available)  or  other  documentation  of  the 
stranded  animal  sighting  to  us. 

Kslimaled  Take  by  Incidental 
Harassment 

F.xcejit  with  resjiect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  "harassment"  as:  Any  act  of 
jHirsuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  .stock  in  the 
wild  ILevel  A  hara.ssment  j:  or  (ii)  has 
the  ])otential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  hv  causing  di.sruj)tion  of  behavioral 
patterns,  including,  hut  not  limited  to, 
migration,  hnxithing,  nursing,  hnuiding. 
f(!eding.  or  sheltering  j  Level  13 
harassment). 

We  ])roj)o.se  to  authorize  take  by  Level 
13  hara.ssment  for  the  j)roposed  seismic 
survey.  Acoustic  stimuli  (i.e.,  iucrea.sed 
underwater  sound)  generated  during  the 
operation  of  tin;  .sfiismic  airgun  arrav 
may  have  the  })otential  to  result  in  the 
iMihavioral  disturhauce  of  some  marine 
mammals.  There  is  no  evidence  that 
planned  activities  couhl  result  in 
.serious  injury  or  mortality  within  the 
specif  Hid  g(!ogra|)hic  area  for  tlu; 


recpiested  authorization.  The  required 
mitigation  and  monitoring  measures 
would  minimize  any  potential  risk  for 
serious  injury  or  mortalitv. 

The  following  sections  de.scrilH!  the 
Oh.servatory’s  methods  to  estimate  take 
by  incidental  harassment  and  ])r(;sent 
their  estimates  of  the  numl)(;rs  of  marine 
mammals  that  could  he  affectcul  during 
the  pro])osed  seismic  program.  The 
estimates  are  based  on  a  consideration 
of  the  numher  of  marine  mammals  that 
could  he  haras.sed  by  seismic  operations 
with  the  3()-airgun  array  during 
approximately  .'5. .'572  km-  (2,1 151  mi-)  of 
tran.sect  lines  on  the  Mid-Atlantic  Ridge 
in  the  north  Atlantic  Ocean,  as  de])icted 
in  Figure  1  of  the  application. 

We  a.ssume  that  during  simultaiuious 
operations  of  the  airgun  array  and  the 
other  .sources,  any  marine  mammals 
close  enough  to  he  affected  hv  the 
echosoimder  and  suh-hottom  profiler 
would  already  be  affected  by  the 
airgims.  However,  whether  or  not  the 
airgims  are  o|)(!rating  simultaneously 
with  the  other  .sources,  we  expect  that 
the  marine  mammals  would  exhibit  no 
more!  than  short-term  and 
incons(!(juential  respon.ses  to  the 
echosoimder  and  |)rofiler  given  their 
characteri.stics  (e.g.,  narrow  downward- 
diriicted  beam)  and  other  considerations 
de.scrihiul  previouslv-  Ha.sed  on  the  best 
available  information,  we  do  not 
consider  that  the.se  reactions  constitute 
a  “take"  (NMlvS.  2001).  Therefore,  the 
Observatory  did  not  jirovide  any 
additional  allowance  for  animals  that 
could  be  affected  by  .sound  sources 
other  than  the  airgims. 

Knsouifwd  Akhi  (Adculations — 
because  the  Oh.servatorv  assumes  that 
the  LANOSE  TH  mav  need  rejieat  some 
tracklines,  accommodate  the  turning  of 
the  ves.sel,  address  e(|ui])ment 
malfunctions,  or  conduct  equipment 
testing  to  complete  the  survey:  they 
have  iucrea.sed  the  jiropo.sed  numher  of 
line-kilometers  for  the  seismic 
operations  by  25  percent  (i.e., 
contingency  lines). 

Dansitv  Infornuiiion — The 
Observatory  based  the  density  estimates 
on  information  calculated  from 
sightings,  effort,  mean  group  sizes,  and 
values  for  1(0)  for  the  southern  |)art  of 
the  survey  area  in  Waring  et  al.  (21)08), 
which  extends  from  the  Azores  at 
ap])roximately  38°  N  to  53°  N.  The 
allocated  densities  calculated  for 
imdifferentiated  “common/striped 
dol])hin.s"  to  common  and  striped 
dolphins  in  |)roportion  to  the  calculated 
densities  of  the  two  sjiecies.  'fhe  density 
calculated  for  “unidentified  dolphin” 
was  allocated  to  bottlenose,  Atlantic 
sjiotted,  and  Ris.so’s  dolphins,  species 
that  could  occur  in  the  proposed  survey 


area  ha.sed  on  their  pre.sence  in  the 
yXzores,  in  i)roportiou  to  the  numher  of 
sightings  in  the  ObLS  database  for  those 
s])ecie.s  around  the  Azores.  The  density 
calculated  for  "unideutified  small 
whale"  was  allocated  to  the  false  killer 
whale,  the  one  small  whale  species  that 
could  occur  in  the  proposed  survey  area 
based  on  its  jiresence  in  the  Azores,  'fhe 
four  "long-fiimed/short-finned  ])ilot 
whales"  sighted  in  the  .southern  part  of 
the  survey  area  by  Waring  et  al.  (2008) 
were  as.sumed  to  he  short-finned  ])ilot 
whales  ha.sed  on  ()i3LS  sightings  around 
the  Azores.  3’he  density  calculated  for 
the  one  “sei/bryde's  whale”  sighting  in 
the  southern  part  of  the  survey  area  was 
allocated  to  sei  and  brvde's  whales  in 
equal  proportions.  The  authors’ 
calculated  value  of  f(0)  for  the  .sei  whale 
was  used  for  calculating  densities  of 
brvde's,  fin,  and  blue  whales,  and  that 
for  “small  Delphinidae”  was  used  for 
calculating  densities  of  Mfisoplodon 
sj}})..  dolphins,  the  false  killer  whale, 
and  the  short-finned  pilot  whale, 
because  the  survey  effort  in  the 
southern  stratum  of  Waring  e/  a/.  (2008) 
is  limited  (1.047  km;  050  mi),  the  survey 
area  is  north  of  the  ])ro])o.sed  .seismic 
area  (38-52°  N  versus  30-30.5°  N).  and 
the  survey  was  conducted  during  a 
.somewhat  different  .season  (june  versus 
April-May),  there  is  some  uncertainty 
about  the  repre.sentativeness  of  the  data 
and  the  assum|)tion.s  used  in  the 
calculations. 

Exposim^  Estinnition — The 
Oh.servatory  estimated  the  numher  of 
different  individuals  that  could  he 
ex])osed  to  airgun  sounds  with  received 
levels  greater  than  or  eipial  to  100  db  re: 
1  pba  on  one  or  more  occasions  by 
considering  the  total  marine  area  that 
would  he  within  the  100-db  radius 
around  the  o])erating  airgun  array  on  at 
lea.st  one  occasion  and  the  expected 
density  of  marine  mammals.  The 
numher  of  jio.s.sihle  exijosures 
(including  repeat  exjiosures  of  the  same 
individuals)  can  he  estimated  by 
considering  the  total  marine  area  that 
would  he  within  the  100-db  radius 
around  the  operating  airgims,  excluding 
areas  of  overlaj).  Some  individuals  may 
he  expo.sed  multiple  times  since  the 
survey  tracklines  are  .s})aced  close 
together,  however,  it  is  unlikely  that  a 
particular  animal  would  stay  in  the  area 
during  the  entire  survey. 

The  numher  of  different  individuals 
])ot(!ntially  exjio.sed  to  received  levels 
greater  than  oreijual  to  100  re;  1  pba 
(rms)  was  calculated  by  multiplying: 

(1)  The  expected  sjiecies  density  (in 
numher/km-),  times 

(2)  The  anticijiated  area  to  he 
ensonified  to  that  level  during  airgun 
ojierations  (5.571  km^:  (2,151  mi^). 
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The  Ol)sorvatory’s  estimates  of 
exposures  to  various  sound  levels 
assume  that  the  projxjsed  surveys 
would  he  canitui  out  in  lull  (i.e., 
approximately  20  days  of  seismic  airgun 
operations),  howev(!r,  the  ensouified 


areas  calculated  using  the  planned 
nnmher  of  line-kilometers  have  been 
increased  by  25  percent  to  accommodate 
lines  that  may  ikhuI  to  he  njjjeated, 
ecpupment  t(;sting,  account  for  rejieat 
exposure,  etc.  As  is  typical  during 


offshore  ship  surveys,  inclement 
weather  and  ecjuipment  malfunctions 
are  likely  to  cau.se  delays  and  may  limit 
the  number  of  useful  line-kilometers  of 
.seismic  operations  that  can  he 
undertaken. 


Table  3— Estimates  of  the  Possible  Numbers  of  Marine  Mammals  Exposed  to  Sound  Levels  Greater  Than 
OR  Equal  to  160  dB  re:  1  pPa  During  the  Proposed  Seismic  Survey  Over  the  Mid-Atlantic  Ridge  in  the 
North  Atlantic  Ocean,  During  April  Through  June,  2013 


Species 

Estimated  number  of 
individuals  exposed 
to  sound  levels 
>160  dB  re;  1  gPa’ 

Requested 
or  adjusted  take 
authorization  2 

Regional 
population  3 

Approx, 
percent  of 
regional 
population  3 

Mysticetes: 

North  Atlantic  right  whale  . 

0 

0 

0 

0 

Humpback  whale  . 

0 

42 

0 

0 

Minke  whale . 

0 

-’3 

0 

0 

Bryde’s  whale  . 

1 

1 

N/A 

N/A 

Sei  whale  . 

1 

1 

13,000 

0.01 

Fin  whale  . 

25 

25 

24,887 

0.10 

Blue  whale  . 

8 

8 

937 

0.89 

Odontocetes 

21 

0  16 

Sperm  whale  . 

21 

13,190 

Pygmy  sperm  whale  . 

0 

0 

395 

0 

Dwarf  sperm  whale . 

0 

0 

395 

0 

Cuvier’s  beaked  whale  . 

0 

'*7 

3,513 

0.2 

Mesoplodon  spp . 

True’s  beaked  whale  . 

Gervais  beaked  whale  . 

39 

39 

1.12 

Sowerby’s  beaked  whale  . 

Blainville’s  beaked  whale  . 

3,502 

Northern  bottlenose  whale  . 

0 

44 

-40,000 

0 

Rough-toothed  dolphin  . 

0 

0 

N/A 

0 

Common  bottlenose  dolphin . 

47 

47 

81,588 

0.06 

Pantropical  spotted  dolphin  . 

0 

0 

4,439 

0 

Atlantic  spotted  dolphin  . 

112 

112 

50,978 

0.22 

Striped  dolphin  . 

1,034 

1,034 

94,462 

1.09 

Short-beaked  common  dolphin . 

2,115 

2,115 

120,741 

1.75 

Risso’s  dolphin  . 

21 

21 

20,479 

0.10 

Pygmy  killer  whale  . 

0 

0 

N/A 

0 

False  killer  whale  . 

7 

7 

N/A 

N/A 

Killer  whale  . 

0 

'»5 

N/A 

0 

Long-finned  pilot  whale  . 

0 

0 

780,000 

0 

Short-finned  pilot  whale  . 

674 

674 

780,000 

0.09 

N/A  =  Not  Available. 

'  Estimates  are  based  on  densities  in  Table  2  and  an  ensonified  area  of  (5,571  km^;  (2,151  mF) 

2  Requested  or  adjusted  take  includes  a  25  percent  contingency  for  repeated  exposures  due  to  the  overlap  of  parallel  survey  tracks. 

3  Regional  population  size  estimates  are  from  Table  2. 

Requested  take  authorization  increased  to  group  size  for  species  for  which  densities  were  not  calculated  but  for  which  there  were  OBIS 
sightings  around  the  Azores. 


Encouraging  and  Coordinating 
Research 

The  Observatory  would  coordinate 
the  planned  marine  mammal  monitoring 
program  associated  with  the  seismic 
survey  on  the  Mid-Atlantic  Ridge  in  the 
north  Atlantic  Ocean  with  other  ])artie.s 
that  mav  have  interest  in  the  area  and/ 
or  may  Ire  conducting  marine  mammal 
studies  in  the  same  region  during  the 
.seismic  surveys. 

Negligible  Impact  and  Small  Numbers 
Analysis  and  Determination 

VVe  have  defined  “negligible  impact” 
in  50  CFR  210.103  as  "*  *  *  an  imjract 
resulting  from  the  specified  activity  that 


cannot  he  reasonably  expected  to,  and  is 
not  rea.sonablv  likelv  to.  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival.” 
In  making  a  negligible  imjract 
determination,  we  consider; 

(1)  Tlu;  number  of  anticipated 
injuries,  serious  injuri(!.s,  or  mortalities; 

(2)  The  number,  nature,  and  intensity, 
and  duration  of  Level  B  hara.ssment  (all 
relatively  limited):  and 

(3)  The  context  in  which  the  takes 
occur  (i.e..  impacts  to  areas  of 
significance,  impacts  to  local 
poj)ulations.  and  cumnlative  impacts 
wlum  taking  into  account  successive/ 
contemporaneous  actions  when  added 
to  baseline  data); 


(4)  The  status  of  .stock  or  sjiecies  of 
marine  mammals  (i.e.,  de])leted,  not 
depleted,  dec:reasing,  increasing,  stable, 
impact  relative  to  the  size  of  the 
j)opnlation): 

(5)  Impacts  on  habitat  affectiiig  rates 
of  recruitnumt/siirvival:  and 

(ti)  The  effect iven(!ss  of  monitoring 
and  mitigation  measures. 

For  riia.sons  stated  j)reviou.sly  in  this 
document  and  based  on  the  following 
factors,  the  specifieil  activities 
associated  with  the  marine  .scnsmic 
surveys  are  not  likely  to  cause 
j)ermanent  threshold  shift,  or  other  non- 
auditorv  injury,  serious  injury,  or  death. 
They  include; 
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(1)  The  likelihood  tliat.  givcai 
sufficient  notice  through  relatively  slow 
ship  sp(U!(l.  we  exj)ect  marine  niaininals 
to  move  away  from  a  noise  source  that 
is  annoying  jirior  to  its  Ixicoming 
])otentiailv  injurious; 

(2)  The  ])otential  for  temporary  or 
pcirmanent  hearing  impairment  is 
relatively  low  and  that  we  would  likely 
avoid  this  impact  through  the 
incorporation  of  the  re(|uired 
monitoring  and  mitigation  measures 
(including  power-downs  and 
shutdowns):  and 

(3)  The  likelihood  that  marine 
mammal  detection  ability  by  trained 
visual  observers  is  high  at  close 
j)roximity  to  the  vessel. 

We  do  not  anticij)ate  that  any  injuries, 
.serious  injuries,  or  mortalities  would 
ot:cur  as  a  result  of  the  Observatory's 
planned  marine  seismic  surveys,  and  we 
do  not  j)ropose  to  authorize  injury, 
serious  injury  or  mortality  for  this 
survey.  We  anticipate  oidy  hiihavioral 
disturbance  to  occur  during  the  conduct 
of  th(!  survey  activities. 

Table  4  in  this  document  outlines  the 
number  of  recjue.sted  Lcjvel  H  hara.ssment 
takes  that  we  anticipate  as  a  result  of 
these  activities.  Due  to  the  nature, 
degree,  and  context  of  bevel  H 
(Ixdiavioral)  haras.sment  anticipated  and 
described  (see  “I’otential  Effects  on 
Marine  Mammals"  siiction  in  this 
notice),  we  do  not  (ixpeci  the  activity  to 
im|)act  rates  of  recruitment  or  survival 
for  anv  affected  sj)ecies  or  stock. 

Furiher.  the  seismic  surveys  would 
not  take  place  in  areas  of  significance 
for  marine  mammal  feeding,  resting, 
hriieding.  or  calving  and  would  not 
adversely  impact  marine  mammal 
habitat. 

Many  animals  |)erform  vital  functions, 
such  as  feeding,  re.sting.  traveling,  and 
.socializing,  on  a  iliel  cvcle  (i.e..  24  hour 
cycle).  Behavioral  reactions  to  noise 
exposure  (such  as  di.sru])tion  of  critical 
life  functions,  ilisplacement.  or 
avoidance  of  important  habitat)  are 
more  likely  to  he  significant  if  they  last 
more  than  one  diel  cvcle  or  recur  on 
suh.se(inent  days  (Southall  et  (iL,  2007). 
While  we  anticipate  that  the  seismic 
operations  wonld  occur  on  consecutive 
days,  the  estimattul  duration  of  tin; 
.survey  would  last  no  more  than  20  davs. 
Additionally,  the  stiismic  survey  would 
1)(!  increasing  sound  levcds  in  the  marine; 
environment  in  a  relativelv  small  area 
surrounding  the  ve.ssel  (comj)ared  to  the 
range  of  the  animals),  which  is 
constantly  travelling  over  distances,  and 
.some  animals  may  only  be  exjxxsed  to 
and  harassed  by  souikI  for  shorter  less 
than  day. 

Of  the  28  marine  mammal  sjjecies 
under  our  jurisdiction  that  are  known  to 


occur  or  likely  to  occur  in  the  study 
area,  six  ofthe.se  species  are  listed  as 
endang(;red  under  the  ESA.  including: 

The  him;,  fin.  humi)l)ack.  north  Atlantic 
right,  sei.  and  sperm  whales.  These 
species  arc;  al.so  categorized  as  deideted 
under  the  MMBA.  With  the  exce|)tion  of 
the  north  y\tlantic;  right  whale,  the 
Observatory  has  re(iu(;.sted  authorized 
take  for  the.se  listed  species. 

As  mentioned  previously,  we  (;stimate 
that  28  sp(;cie.s  of  marine  mammals 
under  our  jurisdiction  could  he 
j)ot(;ntially  affected  by  bevel  B 
liarassment  over  the  cour.se  of  the 
proposed  authorization.  For  each 
species,  the.se  take  nnmbers  are  small 
(most  estimates  are  less  than  or  equal  to 
two  percent)  relative  to  the  regional  or 
overall  population  size  and  we  have 
provided  the  regional  i)opulation 
estimates  for  the  marine  mammal 
species  that  may  he  taken  by  bevel  B 
hara.ssment  in  Table  4  in  this  document. 

Our  jiractice  has  l)e(;n  to  apply  the 
ItiO  (IB  n;:  1  pBa  receiv(;d  level 
thre.shold  for  underwater  impulse  sound 
levels  to  determim;  wh(;lher  take  hv 
b(;v(;l  B  harassment  occurs.  Southall  ct 
ul.  (2007)  ])rovide.s  a  s(;v(;ritv  scale  for 
ranking  oh.serv(;d  behavioral  responses 
of  both  free-ranging  marine  mammals 
and  laboratory  subjects  to  various  typ(;s 
of  anthro])ogenic  .sound  (s(;e  Table  4  in 
Southall  f?/  (tl.  |2007|). 

W(;  have  preliminarily  determined, 
provided  that  the  aforementioned 
mitigation  and  monitoring  m(;asures  are 
implement(;d.  that  the  impact  of 
conducting  a  propo.sed  survey  on  the 
Mid-Atlantic  Ridge  in  the  north  Atlantic 
Ocean  in  international  waters,  from 
April  2013  through  )une  2013.  may 
result,  at  worst,  in  a  modification  in 
behavior  and/or  low-level  jibysiological 
effects  (bevel  B  hara.ssment)  of  certain 
species  of  marine  mammals. 

While  these  species  may  make 
behavioral  modifications,  including 
tem])orarily  vacating  the  area  during  the 
operation  of  tin;  airgun(.s)  to  avoid  the 
r(;.sultant  acou.stic  di.sturhance,  the 
availability  of  alternate  areas  within 
these  areas  and  the  short  and  sjjoradic 
duration  of  the  research  activities,  have 
l(;d  us  to  i)r(;liminary  determine  that  this 
ac;tion  would  have  a  negligible  impact 
on  the  .s])ecies  in  the  specified 
geographic  region. 

Based  on  the  analysis  contained 
herein  of  the  likely  effects  of  the 
specified  activity  on  marine  mammals 
and  their  habitat,  and  taking  into 
consideration  the  im])lementation  of  the 
mitigation  and  monitoring  measures,  we 
preliminarily  find  that  the  Observatory’s 
planned  n;.search  activities  wonld  result 
in  the  incidental  take  of  small  numbers 
of  marine  mammals,  bv  bevel  B 


hara.s.snu;nt  only,  and  that  the  recpiired 
measures  mitigate  impacts  to  affected 
species  or  stocks  of  marine  mammals  to 
the  low(;st  level  practicable. 

Impact  on  Availability  of  AITected 
Sjiecies  or  Stock  for  Taking  for 
Subsistence  Uses 

S(;ction  1 01  (a)(.^)(D)  of  the  Marine 
Mammal  Protection  Act  also  retpiires  us 
to  determine  that  the  authorization 
woidd  not  have  an  unmitigahle  adverse 
effect  on  the  availability  of  marine 
mammal  species  or  stocks  for 
subsistence  u.se.  There  are  no  relevant 
subsistence  uses  of  marine  mammals  in 
the  study  area  (on  the  Mid-Atlantic 
Ridge  in  the  north  Atlantic  Ocean  in 
int(;rnational  waters)  that  implicate 
.section  101(a)(.'i)(D)  of  the  Marine 
Mammal  Protection  Act. 

Endangered  Species  Act 

Of  the  species  of  marine  mammals 
that  may  occur  in  the  j)ropo.sed  survey 
ar(;a.  several  an;  listed  as  endangered 
under  the  Endanger(;d  .Sjiecies  Ac:t, 
including  the  blue.  fin.  humjihack. 
north  Atlantic  right,  sei.  and  .s|j(;rm 
whales.  The  Observatory  did  not  reejuest 
take  of  endangered  north  Atlantic  right 
whales  l)ec;ause  of  the  low  likelihood  of 
encountering  these  sjiec.ies  during  the 
cruisi;. 

Und{;r  .s{;ction  7  of  the  Act.  the 
Foundation  has  initiated  formal 
c:on.sultation  with  the  Service's.  Office 
of  Protected  Re.sources.  Endangered 
.Sjiecies  Act  Interagency  (^oojieration 
Division,  on  this  jirojio.sed  seismic 
survey.  We  (i.e..  National  Marine 
Fisheries  .Service.  Office  of  Protected 
Resources,  Permits  and  Oonservation 
Division),  have  al.so  initiated  formal 
consultation  under  section  7  of  the  Act 
with  the  Endangered  .Sjiecies  Act 
Interagency  C-oojieration  Division  to 
obtain  a  Biological  Opinion  (Ojiinion) 
evaluating  the  effects  of  is.suing  an 
incidental  haras.sment  authorization  for 
threatened  and  endangered  marine 
mammals  and,  if  ajijirojiriate, 
authorizing  incidental  take.  Both 
agencies  would  conclude  the  formal 
.section  7  consultation  (with  a  single 
Biologic:al  Ojiinion  for  the  Foundation’s 
Division  of  Ocean  .Scienc:e.s  and  NMFS’ 
Office  of  Protected  R(;source.s.  Permits 
and  (Conservation  Division  federal 
actions)  jirior  to  making  a  determination 
on  wh(;tlu;r  or  not  to  i.ssue  the 
authorization.  If  we  i.ssue  the  take 
authorization,  the  Foundation  and  the 
Oli.servatory  must  comjily  with  the 
mandatory  Terms  and  (Conditions  of  the 
Ojiinion’s  Incidental  Take  Statement 
which  would  incorjiorate  the  mitigation 
and  monitoring  reejuirements  included 
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in  the  Incidental  Harassment 
Authorization. 

National  Environmental  Policy  Act 
(NEPA) 

I'o  meet  onr  NEPA  recjnirements  for 
the  issuance!  of  an  IHA  to  the 
()l)servatory,  we  intenul  to  prepare  an 
Envin)nmental  Assessment  (EA)  titled 
“Issuance  of  an  Incidental  Harassment 
Authorization  to  the  Lamont-Doherty 
Earth  Ohservatory  to  I’ake  Marine 
Mammals  hy  Harassment  Incidental  to  a 
Marine  Geo])hy.sical  on  the  Mid-Atlantic 
Ridge  in  the  north  Atlantic  Ocean,  from 
April  2013  through  June  2013.”  This  EA 
would  incorporate  as  apj)ropriate  the 
Foundation’s  Environmental  Analysis 
Pursuant  To  E.xecutive  Order  12114 
(NSF,  2010)  titled,  “Marine  geophysical 
survey  hy  the  R/V  MAROUS  G.  Lan>’st^ih 
on  the  mid-Atlantic  Ridge,  April-May 
2013,’’  by  reference  pursuant  to  40  GFR 
1. '102. 21  and  NOAA  Administrative 
Order  (NAO)  210-0  §  5.09(d).  Prior  to 
making  a  final  decision  on  the  IHA 
a])plication,  we  would  decide  whether 
or  not  to  issue  a  Finding  of  No 
Significant  lm])act  (FONSl). 

The  Foundation’s  environmental 
analysis  is  available  for  review  at  the 
address(!s  set  forth  earlier  in  this  notici!. 
rhis  notice  and  the  documents  it 
referenc(!s  ])rovid(!  all  relevant 
environmental  information  related  to 
our  pro])o.sal  to  issue  the  IHA.  \V(!  invite 
the  ])uhlic’.s  comment  and  will  consider 
anv  comments  related  to  environmental 
effects  related  to  the  ])ro])osed  issuance) 
of  the  IHA  suhmitted  in  res])onse  to  this 
as  we  conduct  and  finalize  our  NEPA 
analysis. 

Proposed  Authorization 

As  a  result  of  these  ]jreliminary 
determinations,  we  propose  to  authorize 
the  take  of  marine  mammals  incidental 
to  the  Ohservatorv’s  proposed  marine 
.seismic  surveys  on  the  Mid-Atlantic 
Ridge  in  the  north  Atlantic  Ocean  from 
A])ril  2013,  through  June  2013,  provided 
the  previously  mentioned  mitigation, 
monitoring,  and  reporting  reeiuirements 
are  incor])orated.  The  duration  of  the 
incidental  harassment  authorization 
would  not  exceed  one  year  from  the 
date  of  its  issuance. 

Information  Solicited 

We  retpiest  intere.sted  persons  to 
suhmit  comments  and  information 
concerning  this  i)ropo.sed  project  and 
our  preliminary  determination  of 
issuing  a  take  authorization  (see 
ADDRESSES).  Goncurrent  with  the 
|mhlic:ation  of  this  notice  in  the  Federal 
Register,  we  will  forward  co})ies  of  this 
ap])lication  to  the  Marine  Mammal 


G.ommission  and  its  Gommittei!  of 
Scientific  Advisors. 

l)al(!(l:  I''(!l)niary  (i,  2013. 

Matthew  ).  Hrookliart, 

Acliiifi  Dimclor.  Olfica  of  Prolnclad  ncsoiircas. 
Ndlional  Mariiu;  l•'isI1dnf!S  Scrvico. 

II  K  Hoc.  2(U3-()3321  I'ilial  2-12-13;  H:4.S  iim| 

BILLING  CODE  3510-22-P 

DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Gommi.ssion  will 
hold  a  public  hearing  on  Tuesday, 

March  5,  2013.  A  business  meeting  will 
he  held  the  following  day  on 
Whidne.sday,  March  0,  2013.  Both  the 
hearing  and  husine.ss  meeting  are  open 
to  the  jHihlic  and  will  be  hekl  at  the 
Gommission’s  office  building  located  at 
25  State  Police  Drive,  We.st  Trenton, 

New  Jersey. 

Public  Hearing.  The  ])uhlic  hearing  on 
March  5,  2013  will  run  from  1:00  p.m. 
until  aiiproximatelv  4:00  p.m.  The  list  of 
projects  .sch(!duled  for  hearing,  with 
de.scriptions,  is  currently  available  in  a 
long  form  of  this  notice  jiosted  on  the 
Giimmission’s  Web  site,  u'mi’.f/rhc.ne/. 
Draft  doc.kets  and  nisolutions  for 
hearing  items  will  be  jjosted  on  the  Web 
site  a])])roximately  ten  days  ])rior  to  the 
hearing  date.  Because  hciarings  on 
particular  j)roject.s  may  h(!  postponed  to 
allow  additional  time  for  the 
ctimmi.ssion’s  review,  intere.sted  parties 
are  advi.sed  to  check  the  Weh  site 
periodically  ])rior  to  the  hearing  date. 
Postjjonements,  if  any,  wilt  he  duly 
noted  there. 

Public  Meeting.  The  husine.ss  meeting 
on  March  0,  2013  will  begin  at  12:15 
p.m.  and  will  include  the  following 
items:  adoption  of  the  Minutes  of  the 
Gommission’s  Decemlxir  5,  2012 
business  meeting,  announcements  of 
upcoming  meetings  and  events,  a  report 
on  hydrologic  conditions,  rej)ort.s  hy  the 
Executive  Director  and  the 
Gommission’s  General  Gounsel, 
consideration  of  items  for  whic.h  a 
hearing  has  been  completed,  and  a 
public  dialogue  .session.  The 
Gommissioners  also  mav  consider 
action  on  matters  not  subject  to  a  public 
hearing. 

There  will  he  no  opportunity  for 
additional  public  comments  at  the 
March  (i  husine.ss  meeting  on  items  for 
which  a  hearing  was  comjdeted  on 
March  5  or  a  previous  date.  Gommission 
consideration  on  March  (i  of  items  for 
which  the  ])ublic  hearing  is  closed  mav 


result  in  either  apjjroval  of  the  docket  or 
resolution  as  proposed,  approval  with 
changes,  denial,  or  deferral.  When  the 
commissioners  defer  an  action,  they 
may  announce  an  additional  period  for 
written  comment  on  the  itciin,  with  or 
without  an  additional  hearing  date,  or 
they  may  take  additional  time  to 
consid(!r  the  input  they  have  alreadv 
received  without  recjuesting  further 
]nil)lic  inj)ut.  Any  diiferred  items  will  he 
considered  for  action  at  a  i)uhlic 
meeting  of  the  commission  on  a  future 
date. 

Advance  sign-up  for  and  comment. 
Individuals  who  wi.sh  to  comment  for 
the  record  at  the  public  hearing  on 
March  5th  or  to  address  the 
Gommi.ssioners  informally  during  the 
public  dialogue  portion  of  the  meeting 
on  March  G  are  asked  to  sign  up  in 
advance  hy  contacting  Ms.  Paula 
Si;hmitt  of  the  Gommission  staff,  at 
paula.schmitt@drbc.state.nj.  us  or  by 
jihoning  Ms.  Schmitt  at  G()9-883-95()() 
ext.  224. 

Addre.sses  for  written  comment. 

Written  comment  on  items  .scheduled 
for  hearing  mav  he  delivered  hv  hand  at 
the  public  hearing  or  submitted  in 
advance  of  the  hearing  date  to: 
Gommission  Scicretary,  P.O.  Box  7380, 

25  State  Police  Drive.  West  Trenton,  NJ 
()8()28;  hy  fax  to  Gommi.ssion  Secretary. 
DRBG  at  (j()9-883-9522  or  bv  email  to 
p(nda.schmitt@drbc.state.nj.us.  Written 
comment  on  dockets  should  also  he 
furnished  directly  to  the  Project  Review 
Section  at  the  above  address  or  fax 
numher  or  hy  email  to 
william.mnsy.vnski@drbc.state.nj.iis. 

Accommodations  for  Specied  Needs. 
Individuals  in  need  of  an 
accommodation  as  provided  for  in  the 
Americans  with  Disabilities  Act  who 
wish  to  attend  the  informational 
meeting,  conference  session  or  hearings 
.should  contact  the  Gommission 
Secretary  directly  at  0()9-883-95()()  ext. 
203  or  through  the  Telecommunications 
Relay  Services  (TRS)  at  711,  to  discuss 
how  we  can  accommodate  your  neiuls. 

ll})dates.  Items  scheduled  for  hearing 
are  occasionally  ])ostponed  to  allow 
more  time  for  the  Gommission  to 
c:onsider  them.  Other  meeting  items  also 
are  subject  to  change.  Please  check  the 
Gommission’s  Weh  site,  www.drbc.net. 
clo.ser  to  the  meeting  date  for  changes 
that  may  he  made  after  the  deadline  for 
filing  this  notice. 

Additional  information.  Contacts.  The 
list  of  projects  .scheduled  for  hearing, 
with  de.scriptions.  is  currentlv  available 
in  a  long  form  of  this  notice  posted  on 
the  Gommission’s  Weh  site, 
www.drbc.net.  Draft  dockets  and 
resolutions  for  hearing  items  will  be 
posted  as  hyperlinks  from  the  notice  at 
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the  same  location  approximately  ten 
days  j)rior  to  tlie  liearing  date. 

Aclditional  pul)lic  records  relating  to 
hearing  items  may  he  examined  at  tin; 
('ommission's  offices  hv  aj)pointment  hy 
contacting  (]arol  Adamovic.  (i()‘)-883- 
‘t.'iOO.  ext.  240.  For  other  (pie.stions 
concerning  hearing  items,  please  contact 
Project  Review  Section  Assistant 
Victoria  Lawson  at  (i()9-883-0.')0(),  ext. 
218. 

n:it(Hl:  I'lihriiarv  7.  2013. 
i’iiniela  M.  Bush. 

(Aiiitmission  StH-rctarv  and  Assislanl  danonil 
(Aninsel. 

Il'R  1)(m:.  2(na-0:{2Kl  Filed  2-12-i;i;  K;4.")  iim| 
BILLING  CODE  6360-01 -P 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Committee  on 
Institutional  Quality  and  Integrity 
(NACIQI) 

agency:  National  Advisory  Committee 
on  Institutional  Qualitv  and  Integritv. 
Office  of  Postsecondary  Fdncation.  II. S. 
llepartment  of  Fdncation. 

ACTION:  Announcement  of  an  open 
meeting  of  the  National  Advi.sorv 
Committee  on  In.stitntional  Qualitv  and 
Integrity  (NACIQI)  and  information 
|)ertaining  to  members  of  the  jinhiic. 
submitting  third-jiartv  written  and  oral 
comments. 


ADDRESSES:  II.S.  D(!])artment  of 
Fdncation.  Office  of  Postsecondarv 
luhication.  1990  K  Stniet  N\V..  Room 
8072.  Washington.  DC  2()0()(i. 

iV/\C7Q/’.S  Stdiiitorv  Authoritv  and 
Function: 'Vhv.  NACIQI  is  established 
under  Section  114  of  the  UFA  of  19(j.'i. 
as  amended.  20  IJ.S.C.  lOllc.  The 
NACIQI  advises  the  .Secretarv  of 
Fdncation  about: 

•  The  establishment  and  enforcement 
of  the  criteria  for  recognition  of 
accrediting  agencies  or  as.sociations 
under  Snhpart  2.  Part  H.  Title  IV.  of  the 
UFA.  as  amended. 

•  The  recognition  of  specific 
accrediting  agencies  or  as.sociations  or  a 
specific  .State  ap])roval  agencv. 

•  The  prejiaration  and  jinblication  of 
the  list  of  nationally  recognized 
accnuliting  agencies  and  associations. 

•  The  eligihility  and  certification 
process  for  institutions  of  higher 
education  under  Title  IV.  of  the  UFA, 
togethiir  with  recommendations  for 
improvement  in  such  jirocess. 

•  The  relationship  between  (1) 
accreditation  of  institutions  of  higher 
education  and  the  certification  and 
eligibility  of  such  institutions,  and  (2) 
.State  licensing  responsibilities  with 
resjiect  to  such  institutions. 


•  Any  other  advi.sorv  function 
relating  to  accreditation  and 
in.stitntional  eligibility  that  the 
.Secretary  may  prescribe. 

SUMMARY:  This  notice  siits  forth  the 
agenda  for  the  )nm^  (i-7.  2013  meeting 
of  the  National  Advi.sorv  (lommittee  on 
Institutional  Quality  and  Integrity 
(NAdlQl):  and  providiis  information  to 
members  of  the  jinblic  on  submitting 
written  comments  and  on  nupiesting  to 
make  oral  comments  at  the  meeting.  'I'he 
notice  of  this  meeting  is  retinired  under 
Section  l()(a)(2)  of  the  Federal  Advisory 
Committee  Act  (P’AdA)  and  .Section 
114(d)(l)(n)  of  the  Higher  Fdncation  Act 
(UFA)  of  19(i.'5,  as  amended. 

Meeting  Dote  and  Place:  The  NACIQI 
meeting  will  be  held  on  |nne  0-7,  2t)13, 
from  ajiproximately  8:00  a.m.  to 
ap])roximately  .'1:30  p.m.,  at  a  location  to 
be  determined  in  the  Washington  DC 
area.  The  exact  location  will  be 
jinblished  in  the  Federal  Register  and 
on  the  Dejiartment’s  Web  site  at 
httf}://\\'iv\\’2.ed.gov/(d)oat/l)dsconnn/ 
Iist/naci(]i.htnd#nieetings  bv  Mav  0. 
2013. 

Meeting  Agenda:  below  is  a  li.st  of 
agencies,  including  their  current  and 
recpiested  si.opes  of  recognition, 
schednleil  for  review  during  the  )nne  0- 
7.  2013  meeting: 

Petitions  for  Continued  Recognition 

Accrediting  Agencies 

1.  Accrediting  Council  for  Continuing 
Fdncation  and  Training  (ACCFT) 
(Current  .Scope:  The  accreditation  of 
institutions  of  higher  education 
throughout  the  United  .States  that  offer 
non-collegiate  continuing  education 
jirograms  and  those  that  offer 
occupational  associate  degree  iirograms 
and  those  that  offer  such  programs  via 
distance  education.) 

2.  Accreditation  Council  on 
Optometric  Fdncation  (ACOF)  (Current 
.Scope:  The  accreditation  in  the  United 
.States  of  professional  optometric;  degree 
programs,  optometric  technician 
(associate!  degree!)  jirograms,  and 
optometric;  re!.siele!ne;y  programs,  and  for 
the  pre!ae;e;re!elitation  e;ate!gorie!s  of 
Pre!liminarv  A])])roval  for  profcLssional 
e)j)te)me!tric;  ele!gre!e!  i)rograms  and 
Canelielae;y  Pemding  for  optometric: 
rc!.siclc!nc;y  ])rc)grams  in  Department  of 
Veterans  Affairs  fac;ilitic!s.) 

3.  A.ssc)c;iation  of  Advanc.ed 
Rabbinic;al  and  'ralmuclic:  .Sc;hc)c)ls 
(AART.S)  (Currc!nt  .Sc:o])C!:  The 
ac;c;rc!clitatic)n  and  prc!-ac;c:rc!clitatic)n 
(“Corrc!spc)nclc!nt”  and  “Candidate!”) 
within  the  Unitc!cl  .States  of  advanc.ed 
rabhinic:al  and  'ralmuclic:  .sc:hoc)ls.) 
(Rcxjue.sted  .Sc:c)]3C!:  The  ac;c;rc!clitatic)n 
and  prc!-ac;c;rc!clitatic)n  (“Corrcisponclent” 


and  “Candidate")  within  the  Unitc!cl 
.States  of  aclvanc:c!cl  rabbi nic:al  and 
Talmndic;  sc:hc)c)l.s  whic:h  grant 
pc)stsc!c:onclarv  clc!grc!C!s  snc:h  as 
bac:c;alanrc!atc!.  Mastc!r.s,  Doc:tc)ratc!,  First 
Rabbinic:  and  Fir.st  Talmudic:  clc!grc!c!s.) 

4.  Coinmi.ssion  on  Ac:c;rc!clitation  of 
1  lc!althc:arc!  Management  Fcluc:atic)n 
(CAllMF)  (Current  .Sc:oi)C!:  The 
ac:c:rc!clitatic)n  throughout  the  United 
.States  of  graduate!  jirograms  in 
hc!althc;arc!  managc!inc!nl.) 

,'5.  National  Assoc:iation  of  .Sc:hc)c)ls  of 
Danc:c!,  Commission  on  Ac:c;rc!clitation 
(NA.SD)  (Currcait  .Sc:c)pc!:  The 
ac:c:rc!clitatic)n  throughout  the  United 
.Statc!s  of  frc!C!stancling  institutions,  and 
units  offering  dance  and  clanc;c!-rc!latc!cl 
jirograms  (both  clc!grc!c!-  and  non-clc!grc!C!- 
granting),  inc;lncling  those  offered  via 
clistanc;c!  c!cluc;ation.)  (Reciimsted  .Scope: 
The  ac:c;rc!clitatic)n  througbout  the  United 
.States  of  frc!C!stancling  institutions,  and 
units  offering  clanc:c!  and  clanc;c!-rc!latc!cl 
j)rc)grams  (both  clc!grc!c!-  and  nc)n-clc!grc!c!- 
granting),  inc:lucling  those  offered  via 
clistanc:c!  and  c;orrc!.s])C)nclc!nc;c! 
c!cluc:atic)n.) 

0.  National  As.sc)c:iation  of  .Sc;hoc)ls  of 
Art  and  Dc!sign,  Commission  on 
Ac:c:rc!clitatic)n  (NA.SADKCurrent  ,Sc:c)pc!: 
The  ac:c:rc!ditation  throughout  the  United 
.States  of  frc!C!stancling  institutions,  and 
units  offering  art/design  and  art/clesign- 
relatcul  programs  (both  clc!grc!c!-  and  non- 
clc!grc!C!-granting),  including  those  c)ffc!rc!cl 
via  distanc'.e  c!cluc:atic)n.)  (Rc!cjuc!stc!cl 
.Sc:c)j)c!:  The  ac:c;rc!clitation  throughout  the 
Unitcul  .States  of  frcmstancling 
institutions,  and  units  offering  art/ 
clc!sign  and  art /design-related  jirograms 
(both  degree-  and  nc)n-clc!grc!c!-granting), 
inc;lucling  tho.se  offered  via  distance  and 
c:orrc!S])c)nclc!nc:c!  c!clnc;atic)n.) 

7.  National  A.ssoc:iation  of  .Sc:hools  of 
Music:,  Commission  on  Ac:c;rc!clitation 
(NA.SM)  (Current  .Sc:oi)e:  The 
ac:c:rc!clitation  throughout  the  United 
.Statc!s  of  freestanding  institutions,  and 
units  offering  music  and  mu.sic:-rc!latc!cl 
programs  (both  degree-  and  nc)n-clc!grc!c!- 
granting),  inc:lucling  those  offered  via 
clistanc;c!  c!clnc;atic)n.)  (Rc!cpic!.stecl  .Sc:c)])C!: 
'fhe  ac;c;rc!clitation  througbout  the  United 
.States  of  frc!C!stancling  institutions,  and 
units  offering  music:  and  mnsic;-rc!latc!cl 
programs  (both  clc!grc!c!-  and  nc)n-clc!grc!c!- 
granting),  inc:lucling  those  offered  via 
clistanc:c!  and  c:c)rrc!sj)c)nclc!nc:c! 
c!cluc:atic)n.) 

8.  National  A.s.sc)c;iatic)n  of  .Sc;hoc)l.s  of 
Theatre,  Commission  on  Ac:c:rc!clitatic)n 
(NA.S'f)  (Current  .Sc:c)])c!;  The 
ac;c:rc!clitation  throughout  the  United 
.States  of  frc!C!stancling  institutions,  and 
units  offering  theatre  and  theatre-related 
programs  (both  clc!grc!c!-ancl  non-clc!grc!C!- 
granting),  inc:lucling  those  offered  via 
clistanc:c!  c!cluc:atic)n.)  (Reepmsted  Sc:ope; 
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Stale  Approval  Agency  for  Nurse 
Fducatioii 

1.  Maryland  Board  of  Nursing  (MBN) 
((airnnit  Scope;  .State  agency  for  tlie 
approval  of  nurse  education. 

Suhiuission  ol  Written  dominants: 
Written  connnents  must  be  n'ceived  bv 
March  4.  2013.  in  the 
accrad  it  at  i  onconnn  i  t  taas@ad.‘>n  \  ■ 
mailbox  and  include  the  subj(!ct  line 
“Written  ('.onnnents:  re  (agenev  name).  ” 
'fhe  email  must  include  the  name,  title, 
atniiation.  mailing  address,  email 
address,  telephone  and  facsimile 
numh(!rs  and  Web  site  (if  any)  of  tin; 
person/group  making  the  comment. 
Comments  should  he  submitted  as  a 
Micro.soft  Word  document  or  in  a 
imulium  compatible  with  Microsoft 
Word  (not  a  PDF  tile)  that  is  attached  to 
an  electronic  mail  mes.sage  (email)  or 
provided  in  the  body  of  an  email 
message.  (Comments  about  an  agency’s 
compliance  report  must  relate  to  the 
issues  raised  and  the  criteria  for 
recognition  cited  in  the  .Secretarv's  letter 
that  nupiested  the  report.  (Comments 
about  the  renewal  of  an  agency's 
recognition  must  relate  to  its 
comj)liance  with  the  (Iriteria  for  the 
Recognition  of  Accrediting  Agimcies  or 
the  Criteria  and  Procedures  for 
R(!cognition  of  .Slate  Agenci(!s  for 
Approval  of  Nurs(!  Education,  as 
appropriate,  which  are  available  at 
IUti)://\\\v\v.ad.}>ov/(idmins/linnid/ 
accrad/indax.btnd.  Third  parlies  having 
concerns  about  agcaicies  nigarding 
matters  outsiile  the  scope  of  the  j)etition 
should  njporl  those  concerns  to  the 
Department.  Cnlv  material  submitted  hv 
the  (hiadline  to  the  email  address  listed 
in  this  notice,  and  in  accordance  with 
the.se  in.structions.  become  part  of  the 
official  record  concerning  agencies 
.scheduled  for  review  and  are  considiinul 
by  the  Department  and  the  NACdQI  in 
their  deliberations.  Please  do  not  .send 
material  directly  to  the  NACIQI 
members. 

Submission  oj  liaijuasts  To  Make  an 
Oral  (Jommant:  There  are  two  methods 
the  public  may  u.se  to  make  a  third-party 
oral  comment  of  three  to  five  minutes. 
All  comments  must  concern  one  of  the 
agencies  .scheduled  for  review  at  the 
june  ()-7.  2013  meeting,  and  must  relate 
to  the  (IritcM'ia  for  Recognition  of 
accrediting  agencies  or  the  (iriteria  and 
Procedures  for  Recognition  of  .State 
Agencies  for  Ai)])roval  of  Nurse 
I'iducalion.  as  a|)propriate.  These  crit(!ria 
are  available  at:  http://\\  \\  \v.ad.yi,o\'/ 
admins/ finaid/accrad/indax. bt  mi 

Matbod  One:  .Submit  a  recjuest  by 
email  to  the 

accraditationcommittaas@ad.<’ov 
mailbox.  Please  do  not  send  material 


directly  to  NA(3Q1  meinhms.  Reejuests 
must  he  receiv^ul  hv  March  4.  2013.  and 
include  the  subject  line  “Oral  Comment 
Recpiest:  n;  (agency  name).”  The  email 
must  inchuh;  the  name,  tithe  affiliation, 
mailing  address,  email  address, 
telephone  and  facsimili!  numbers  and 
Wtih  sit(!  (if  any)  of  the  penson/grou]) 
r(;(|uesting  to  .sj)eak.  All  individuals  or 
groups  submitting  an  advance  nupiest  in 
accordance  with  this  notice  will  be 
afforded  an  o])|)ortunity  to  speak  for  a 
maximum  of  five;  minutes  (!ach.  liach 
recpiest  must  concern  the  r(H;ognition  of 
a  single  agency  or  institution  tentatively 
scheduled  in  this  notice  for  nndew.  be 
no  more  than  one  i)age  (maximum),  and 
must  include: 

1.  The  name,  title,  affiliation,  mailing 
address,  (unail  address.  tele])hone  and 
facsimile  numbers,  and  Web  site  (if  any) 
of  the  person/group  recpiesting  to  speak: 
and. 

2.  A  brief  summarv  of  the  principal 
points  to  b(!  made  during  the  oral 
pre.sentation. 

Matbod  Two:  Register  at  the  unset ing 
location  on  (line  (i  or  )une  7.  2013.  to 
mak(;  an  oral  comment  during  the 
NACilQI’s  deliberations  concerning  a 
particular  agency  or  institution 
scheduhsd  for  nsview  that  day.  The 
reepusstor  must  provide  his  or  her  naiiK!. 
title,  affiliation,  mailing  addnsss.  email 
address,  telephone  and  facsimile 
numbers,  and  Web  sites  (if  anv).  A  total 
of  up  to  fiftesen  minutes  during  (sach 
agency  risview  will  be  allottisd  for 
commenters  who  register  on  )une  0  or 
luiKS  7.  2013.  Individuals  or  grou])s  will 
be  selected  on  a  first-come,  first-servesd 
basis.  If  .selected,  each  commenter  may 
sjseak  from  three  to  five  minutes, 
depending  on  the  number  of  individuals 
or  groujis  who  signed  uji  the  day  of  the 
meeting. 

If  a  person  or  group  retpiests.  in 
advance,  to  make  comments  they  cannot 
also  register  for  an  oral  pnssentation 
opportunity  on  )une  0  or  )une  7.  2013. 
The  oral  comments  made  will  become 
])art  of  the  official  record  and  will  be 
considered  bv  the  Dispartment  and 
NACIQI  in  their  deliberations.  No 
individual  or  group  in  attendance  or 
making  oral  pnssentations  may 
distribute  written  materials  at  the 
imscsting. 

Access  to  Records  of  the  Meeting,:  The 
D(si)artment  will  post  tins  official  nsport 
of  the  meeting  on  the  NACdQI  W(sb  sit(s 
shortly  after  the  mecsting.  Pursuant  to 
the  FA(;A.  the  public  may  also  insptset 
the  materials  at  1000  K  Stre(st  NW., 
Washington.  D(i.  by  emailing 
asIrecordsmanagei'@ed.gov  or  bv  caliing 
(202)  210-7007  to  schedule  an  ' 
appointment. 


Reasonable  Accommodations:  The 
meeting  site  is  accessibh;  to  individuals 
with  disabilities.  If  you  will  need  an 
auxiliary  aid  or  service  to  j)articii)al(!  in 
lh(!  meeting  (e.g..  inter|)reting  .service, 
assistive  listening  device,  or  materials  in 
an  alternate  format),  notify  tbe  contact 
person  listed  in  this  notice  at  least  two 
weeks  before  the  scheduled  meeting 
date.  Although  we  will  atlempt  to  nuuit 
a  nupiest  received  after  that  date,  we 
may  not  be  able  to  make  available  the 
nupiested  auxiliary  aid  or  service 
because  of  insufficient  time  to  arrange 
it. 

FOR  FURTHER  INFORMATtON  CONTACT: 

(iarol  Criffiths.  Executive  Director. 
NACIQI.  U.S.  De])artment  of  Educ:ation. 
1990  K  Street  NW..  Room  8073. 
Washington.  DCi  2000()-8129,  tel(!])hone: 
(202)  219-703.'!.  fax:  (202)  219-700.'!.  or 
email:  daroI.Criffitbs@ed.gov. 

Electronic  Access  to  this  Document: 
The  official  version  of  this  document  is 
the  document  published  in  the  Federal 
Register.  Free  Intermit  acc(!.ss  to  tin; 
official  edition  of  the  Federal  Register 
and  the  (iode  of  Federal  Regulations  is 
available  via  the  Inuleral  Digital  System 
at:  www.gpo.gov/fdsys.  At  this  site  vou 
can  view  this  document,  as  well  as  all 
other  documents  of  this  D(!])artment 
])ublish(;d  in  the  Federal  Register,  in 
t(!Xt  or  Adobe;  Portable  Document 
Format  (PDF).  To  use  PDF.  you  must 
have  Adobe  Acrobat  Read(;r.  which  is 
available  free  at  the  site. 

You  may  also  access  documents  of  the 
Department  j)ublished  in  the  Federal 
Regi.ster  by  using  the  article;  .se;are:h 
leature;  at:  ww'w.federalregister.gov. 
Spee:ifie:ally.  thre)Ugh  the;  aelvane:eel 
.se;are:h  fe;ature  at  this  site,  you  c;m  limit 
ye)ur  se;are:h  te)  de)cuments  ])ubli.sheel  bv 
the  De])artment. 

Diiviel  A.  Be;rge;re)ii. 

Acting  Assistant  Secratarv  for  Posisecondarv 
Education. 

IFR  Doc.  2e)i:{-eKt:ei4  Fihul  2-12-1:!;  ami 
BILLING  CODE  P 

DEPARTMENT  OF  ENERGY 

Notice  of  Availability  of  Draft  Section 
3116  Basis  for  Determination  for 
Closure  of  H  Tank  Farm  at  the 
Savannah  River  Site 

AGENCY:  U.S.  Di;])artment  of  Energy. 
ACTION:  Neitie.e  eif  availiibilitv. 

SUMMARY:  'I'he  Dejiartment  eif  Energy 
(DOE)  ;mne)une:e;.s  the  availabilitv  eif  the; 
Draft  Section  3116  Rasis  for 
Determination  for  Closure  of  tbe  H  Tank 
Farm  at  tbe  Savannah  River  Site  (Dnifl 
HTF  3118  Basis  Deicument)  for  public 
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comment.  DOE  prepared  the  Draft  HTF 
31 1()  Basis  Document  ))ursuant  to 
section  311(i(a)  of  the  Ronald  W.  Reagan 
National  Defense  Aiithorizatitni  Act  for 
fiscal  Year  2005  (NDAA).  which 
provides  that  tin;  Secndary  of  Energy 
may,  in  consultation  with  the  l)..S. 
Nuclear  Regulatory  Oommission  (NRO). 
d(!termine  that  cin  taiu  waste  from 
r()])roce.ssing  of  sjxait  nucdear  fuel  is  not 
high-level  radioactive  waste  if  the 
provisions  set  forth  in  section  311(i(a) 
are  satisfied.  To  make  this 
determination,  the  S(!cretary  of  Energy 
must  determine  that  the  waste  in  the 
HTF:  (1)  Does  not  recjuire  permanent 
isolation  in  a  dec;})  geologic  repositorv 
for  spent  fuel  or  high-level  radioactive 
waste;  (2)  has  had  highly  radioactive 
radionuclides  remov(!d  to  the  maximum 
extent  practical;  and  (3)(A)  does  not 
exceed  concentration  limits  for  Class  C 
low-level  waste  and  will  he  dis])osed  of 
in  com])liance  with  the  ])erformance 
objectives  in  10  CiF^R  Fart  01.  Suhi)art  Ci 
and  ])ursuant  to  a  .State  approved 
closure  ])lan  or  .State-issued  ])ermit;  or 
(3)(B)  exceiids  c:oncentration  limits  for 
Class  C  low-level  waste  but  will  be 
dis|)osed  of  in  com])liance  with  the 
pm’formance  objectives  of  10  (iFR  Fart 
01,  .Suh])arl  (i;  pursuant  to  a  .State 
ap])roved  closure  ])lan  or  .State-issued 
pcninit;  and  ])ursuanl  to  plans 
developed  by  DtlE  in  consultation  with 
the  NRC.  Although  not  recpiired  hv  the 
NDAA.  DOE  is  making  the  Draft  HTF 
3110  Basis  Document  available  for 
l)ul)lic  comment.  The  Draft  irfF  3110 
Basis  Document  demonstrates  that  tin; 
cleaned  and  stabilized  H'l'F  tanks, 
ancillary  .structures  and  their  stabilized 
residuals  at  IITF  closure  meet  the  public 
dose  limits  and  other  criteria  in  section 
3110.  DOE  is  consulting  with  the  NRC 
and  will  consider  public  comments 
before  i)reparing  a  final  HTF  3110  Basis 
Document  and  issuing  a  .Secretarial 
determination  under  .section  3110. 

DATES:  The  comment  period  will  end  on 
Mav  1, 2013.  (Comments  received  after 
this  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  The  Draft  HTF  Section  3110 
Basis  document  is  available  on  the 
Internet  at  http://sro.srs. gov/ 
Ihtonkfornisdociiinonts.litni. 

Written  comments  on  the  draft  HTF 
.Section  3110  Basis  document  may  be 
.suhmitt(;d  hv  U..S.  mail  to  the  following 
address:  Ms".  Sherri  Ross.  DOE-SR. 
Building  7()4-.S.  Room  43.  II.S. 
Department  of  Energv,  .Savannah  River 
Ol)eration.s  Office,  Aiken,  .SC  20802 
(ATTN:  H-Tank  Farm  Draft  Basis). 

Alternatively,  c:omments  may  also  he 
filed  electronically  by  email  to 


shorri.ross@srs.gov,  or  hv  h'ax  at  (803) 
208-7414. 

SUPPLEMENTARY  INFORMATION:  rhe  HTF 
is  a  45-acre  site,  located  at  the  .Savannah 
River  Silt;  (SRS)  near  Aik(;n.  South 
Carolina.  3’he  HTF  consists  of  20 
underground  radioactive  waste  storage 
tanks  and  supporting  ancillarv 
.slructur(;s.  The  major  H  I’F  ancillarv 
structures  are  three  eva])oralor  .systems, 
transfer  lines,  eight  div(;r.sion  hox(;s.  one 
catch  tank,  a  concentrate  transfer 
system,  ten  puin])  ])its.  nine  pumj) 
tanks,  and  elev(;n  valve  boxes.  There  are 
h)ur  waste  tank  types  (Type;  I,  II,  ill/lIIA, 
and  IV)  in  HTF  with  o])erating 
capacities  ranging  from  750,000  gallons 
to  1,300,000  gallons.  The  waste  tanks 
have  varying  degr(;e.s  of  secondary 
containment  and  in-tank  structural 
features  such  as  cooling  coils  and 
columns.  All  HTF  waste  tanks  are 
con.structed  of  carbon  steel.  The  HTF 
tanks  and  ancillarv  structures  contain, 
in  part,  waste  from  the  prior 
r(;proc(;ssing  of  spent  nuclear  fuel,  and 
from  various  .SR.S  |)roduction, 
jerocessing  and  lahoratorv  facilities. 

DOE  is  in  the  proe;es.s  of  closing  the 
HTk’  and  is  engag(;d  in  an  expansive 
cam|)aign  to  cl(;an,  .stabilize,  and  close 
the  tanks  and  ancillarv  structures  in  the 
HTI'’,  using  a  |)roc(;.ss  that  includes 
r(;moving  bulk  waste  from  tanks  and 
applicable  am;illarv  structures,  followed 
hv  de])lovment  of  tested  technologies  to 
nanove  the  majority  of  the  remaining 
waste.  After  comj)leting  ch;aning 
operations,  a  small  amount  of  residual 
radioactive  waste  will  nanain  in  tlu; 
tanks  and  ancillarv  structures.  DOE 
plans  to  stabilize  the  r(;.sidual.s  in  the 
tanks  and  certain  ancillarv  structures  in 
l)lace  with  grout,  followed  by  a  closure 
cap  .system  for  the  HTF.  Tank  wa.ste 
storage  and  removal  operations  in  the 
HTF  are  governed  by  a  .South  Carolina 
Department  of  Health  and 
Environmental  Ciontrol  (.SCDHEC) 
industrial  wastewater  operating  permit. 
Removal  of  tanks  from  service  and 
stabilization  of  the  HTF  waste  tanks  and 
ancillarv  structures  will  be  carried  out 
])ur.suant  to  a  .State-ap])roved  closure 
l)lan,  the  Industrial  Wustowator  tionoral 
(ilosuro  Plan  for  1 1- Aron  Wasto  Tank 
Svstotns.  .Specific  (Closure  Modul(;s  for 
(;ach  tank  or  ancillarv  .structure  or 
groupings  of  tanks  and  ancillarv 
structures  will  be  develop(;d  and 
submitted  to  .S(iDHE(;  for  approval. 
After  .StiDHEC  approval  of  the  specific 
and  final  closure  coidiguration 
documentation  and  grouting,  the 
ai)j)lical)le  tank  or  ancillarv  structure 
will  he  removed  from  the  .State’s 
industrial  wastewater  permit.  Where 
a])])roi)riate.  the  Draft  HTF  3118  Basis 


Document  draws  upon  DOE's 
experience  in  cleaning  and  closing  tanks 
at  the  similar  F-Area  'I'ank  Imrin  at  .SR.S, 
for  which  the  .S(;cretarv  of  Energv  issued 
a  .Section  3118  Del(;rmination  in  March 
2012. 

As  demonstrated  and  docum(;nt(;d  in 
tlu;  Draft  ITI’F'  3118  Basis  Document,  the 
stabilized  HTF  tanks,  ancillarv 
.structun;.s  and  residuals  at  closun;  meet 
the  public  dose  performance  objective 
and  other  criteria  set  forth  in  s(;ction 
311 8(a)  of  the  NDAA.  DOE  is  consulting 
with  the  NRC  pursuant  to  .section  3118, 
and  will  consider  this  consultation  as 
well  as  public  comments  before 
])rej)aring  a  final  HTF'’  3118  Basis 
Document.  DOE  anticipates  that  the 
final  HTF  3118  Basis  Document  will 
.si;rve  as  a  pr(;dicate  for  the  .Set:retary  to 
determine  whetlu;)'  or  not  the  stabilized 
HTF  tanks,  ancillary  .structures  and 
residuals  at  closure  meet  the  criteria  in 
.section  3T18(a),  are  not  high-level 
radioactive  waste,  and  may  b(;  dis])os(;d 
of  in  place  as  low-level  waste. 

Issii(;(l  in  Washington.  DC.  on  l''(;l)rnarv  fi. 
201  :t. 

Mark  A.  Ciilticrlson, 

Dopiilv  Assistant  Socrotarv  for  Sito 
liostoration. 

|1'K  Doc.  2()i:!-lK{:U).')  I’ihul  2-I2-i:t;  ani| 
BILLING  CODE  P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  tlu;  (Commission 
received  the  following  electric  rate 
filings: 

Docket  X’liinbers:  ERl  2-1 843-001. 
Applicants:  hSO  New  England  Inc. 
De.scrijition:  I.SO  New  England  Inc. 
submits  Order  No.  755  Regulation  Mkt. 
Compliance  (Changes  to  lx;  (;ffective  12/ 
31/9908. 

Filed  Date:  2/8/13. 

Accession  Nainher:  20130208—5047. 
(ionnnents  Dae:  5  ]).m.  e.t.  2/27/13. 
Docket  Nninbers:  ERl  2-2277-003. 
Api)licants:  Midwest  Indej)(;ndent 
'rransmi.ssion  .Sy.stem  Operator,  Inc. 

Description:  Midwest  Ind(;pendent 
rransmission  .Svslem  0])erator,  Inc. 
.submits  201 3-02-05  .SA  2457  0831-2- 
3  Term  to  be  effec:live  4/8/2013. 

Filed  Date: 

Accession  Number:  201 30205-5158. 
(ionunents  Due:  5  p.m.  e.t.  2/28/13. 
Docket  Nitmbers:  ERl  3-888-000. 
Applicants:  Midwest  Independent 
Transmission  System  0|jerator,  Inc. 

Description:  Midwest  Inde])endent 
Transmission  System  Operator,  Inc. 


snhinits  tiinlf  filing  per  3r>.13(a)(2)(iii- 
)2-()5-2()i:i  SA  245(5  Termination 
(i/2()n  '>H‘H;tive  4/ 

I'ilad  Ddtn:  2/5/1 .1. 

Accession  Xhimban  201  .'10205-51 5(5. 
(‘OmnitnUs  Dua:  5  p.m.  e.t.  2/2(5/i:i. 
Dofkdt  X’limhars:  KRl  :i-«H7-()0() 
j  Interconnection'. 

I^rsciiplion:  Rvx\m)H\  for  Limited 
Waiver  of  P)M  Interconnection,  L.L.C 

/•//ed /;o/e;  2/(5/i;i. 

Arcdssion  Xhimban  201  :i020(5-50l  5. 
Lomme/i/.s'  Dua:  5  ]).m.  e.t.  2/27/Mi. 
Dnckai  Xhinibars:  KRl  .l-OHO-opo 
Al)i)lic(wls:Nhigimi  Molnnvk  Roucr 
(.orporation.  New  York  Independent 
System  Operator.  Inc. 

Niaf-ara  Mohawk  Rowm- 
l.()rporation  submits  tariff  filina  per 

>L'').i:i(a)(2)(iii:NYKSQfi]inf.of 
Agreement  No.  195.1  between  National 
(.ndand  Kne  lilvd.  Hvdropowr  to  l,e 
Infective  11/9/2012. 

/•V/ed  Data:  2/(5/l  .'1. 

Acenssion  Niimbnr:  201  ;i020(5-5040. 

(.ommen/.v  5  p.m.  e.t.  2/27/1.1. 
Dnrkdt  X'linibdrs:  KRl  ;i-««9_()0() 
App/icunts:  Midwest  Independent 
Iransmi.ssion  System  Opmator,  Inc 
Uoscription:  Midwest  Independent 
Iran.smi.ssion  Sy.stem  Openator,  Inc. 
submits  tariff  filing  per  .'15.1  :i(a)(2)(iii; 

r,  j, ''  . . .  'vhi.i 

lAI  to  l)(!  effective  2/7/201.'!. 

/'V/ed  Data:  2/(5/l .'!. 

Accession  X'limbar:  201  :i()2()(5-5()44. 
l^omnwnts  Diw:  5  jj.m.  e.t.  2/27/1  ;i. 
Dor.kdt  LKi.'l-890_()()() 

^  ^^■'w//f'«/d.v.  R/Mbit(‘r(:oinie(:ti()i)'.  ] 

Inscription:  V]\\  Interconnection  ' 

L  L.O.  .submits  Notice  of  Cancellation  of  ' 
nginal  Service  Agreement  No.  :i259  to 
be  effective  1/4/201:1.  * 

Fildd  Date:  2/(5/!  ;i.  •' 

Accession  Xhiinbi-r:  201  :i020(5-5049. 
C-omments  Due:  5  p.m.  e.t.  2/27/1.'!. 
Docket  A^i/7n/je/-.s;  ERi  ;!_89i _()()() 

^  Applicants:  RJM  Interconnection’.  [j 

Description:  P]M  Interconnection. 

L.L.C.  submits  tariff  filing  jier  N 

.l.'i.l.'!(a)(2Kiii:  Non-Queue  (59  Saf(>  D 

llarborlSA— Original  Service  '  i,.- 

No.  :),^,i)4  |„  |„,  ]  /?/  Bii 

Filed  Date:  2/b/V.i. 

Accession  Mninber:  20 1  .'!020(5-5050.  Dl 

(comments  Due:  5  p.m.  e.t.  2/27/1,'!. 

Docket  \’ninbers:ERi:i-m2-W)0 
^  A/y^W7/.s;RJMliit(!r(;oniu;(;tion',  C( 

/7e.sY,77p/yo/j.-RJMInten;onne(;ti()n 
L.L.C.  submits  Notice  of  Cancellation  of 
Original  SA  No.  271 1  in  Dkt  No.  KRl  1-  re( 
2707  000  to  be  effective  1/10/201:!.  Pi, 
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Filed  Date:  2/(5/l .'!. 

Accession  Number:  201  .'1020(5-5055. 
(^nninents  Dae:  5  ji.m.  (;.t.  2/27/1:1 
Docket  Numbers:  liRl.'l-89.'!-0()0 
^  Applicants:  PJM  Interconnection. 

Description:  P]M  Interconnection 
L  L.C.sulnnits  Notice  „f  Cancellation  of 

Original  SA  No.  :!149  -Docket  No. 

1‘dO 2-51 8-000  to  be  effective  1/10/ 
201:1. 

Filed  Date:  2/(5/! .'!. 

Accession  Number:  201 .1020(5-505(5. 
(comments  Dae:  5  p.m.  e.t  2/27/1  :i. 
Take  notice  that  the  Commi.s.sion 
received  the  following  electric  .securities 
blings: 

Docket  Numbers:  KSl  .'l-i  7-ooo 
Applicants:  Northern  Maine 
Indepembmt  .Sy.stem  Administrator.  Inc 
Description:  Application  of  Nortbern 
Maine  Independent  System 
Admini.strafor.  Inc.  for  Autborization  to 
Issue  Securities  Pursuant  to  Section  204 
of  the  Led(!ral  Power  Act. 

Filed  Date:  2/5/1 .'!. 

Accession  Number:  201  .'1020.5-51  78. 
(comments  Dae:  5  ji.m.  e.t.  2/2(5/i:!. 

The  filings  are  accessible  in  (be 
Commission’s  eLibrary  system  bv 
elicking  on  the  links  or  cpierving  the 
n()(;k(j|  iHiinl)(»r. 

Any  person  desiring  to  intervene  or 
prote.sl  m  any  of  the  above  proceedings 
imist  file  in  accordance  with  Rules  211 
and  214  of  the  (.’ommi.ssion’s 
Regulations  (18  CFR  :!85.21 1  and 
:i85.214)  on  or  before  5:00  p.m.  Ka.stern 
time  on  the  specified  comment  date. 

1  rotests  may  be  considered,  but 
iolervention  is  necessary  to’become  a 
pcirty  to  th(3  j)r()(:(;o(ling. 

eLiling  IS  encouraged.  More  detailed 
inlormation  relating  to  filing 
reriuirements,  interventions,  jjrotests 
service  and  qualifying  facilities  filings 
cfin  be  found  at:  http:/Avn’iy.ferc  <>ov/ 

otlKir  information,  call  (8(5(5)  208-.'l(57(5  I 
(toll  free).  For  'ITY,  call  (2  02  )  5  02-8(559.  . 

Dalcui:  l•'(!l)rnarv  (5.  2()i;!.  <1 

NadianiftI  J.  Davis,  Sr.,  t' 

Deputy  SecreUirv.  -t 

ll'H  Ooc.  2(li:i-(i;):,(,i  Filo.l  2-12-1:1:  ami  \\ 

BILLING  CODE  6717-01-P  I 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

Take  notice  (bat  (be  Commi.s.sion  has 

m.eived  the  following  Natural  Cas 
1  ipoline  Rate  and  Refund  Report  filings: 


I  ilings  Instituting  Proceedings 

Docket  Numbers:  RPl  :!-.54()_()()() 
Applicants:  Trailblazer  Pipeline 
Company  LLC. 

Description:  Revisions  to  FM.  \Vaiv(>r 
and  Indemnification  Sections  to  be 
effective  .'!/(i/201.'!. 

:>f  Filed  Date:  2/4/i .'!. 

Accession  Number:  201  :!0204-51 .'!(). 
(^oiumnnts  Dutr  5  p.m.  2/1 9/1 
Docket  Numbers:  RPl  :!-.54i_()()() 
Applicants:  frociuois  Cas 
rran.sinission  System,  L.P. 
description:  (]2/t)4/i:i  Negotiated 
Morgan  Ventures  Corp 
;s  (HUH)  ()025-89  to  be  effective  2/2/ 

201:!. 

Filed  Date:  2/4/1 ,'!. 

Accession  Number:  201  :!0204-5 1:14. 

.  Comments  Due:  5  ]).m.  e.t.  2/19/1,'! 
Docket  Numbers:  RPl  .'!-542-0()0 
7lpp/ycY//7/.s;F(iuitrans.  L.P. 

,  description:  Fquitrans.  L.P.  submits 
\  I  etition  for  partial  waiver  of  tariff  to 
defer  Pijieline  Safety  Cost  'I’racki'r 
update  filing. 

Filed  Date:  2/5/1 .'!. 

Accession  Number:  201  .'!()2()5-5()(57. 
(Aimments  Due:  5  ji.m.  e.t.  2/8/1:!. 
Docket  Numbers:  RPl  :!-,54;!_()()() 
Apjilieants:  White  River  Hub,  LLC 
Description:  Sec.  (5.18  Re(|ue.s’t  to 
Accpiire  Released  Capacity  to  be 

effective  .'!/!  1/201.'!. 

Filed  Date:  2/5/1 .'!. 

Accession  Number:  201  :i0205-509i . 
(Aimments  Due:  5  ji.m.  e.t.  2/19/1.'!. 
Docket  Numbers:  RPl  .'!-.544_()()() 
Applicants:  Irotiuois  (bis 
T  ransmi.ssion  System.  L.P. 

Description:  (j2/05/l.'!  Negotiated 
Rates-Secjuent  Energy  Management 
^”l^|«)-'^b75-89  to  be  effective  2/4/ 

Filed  Date:  2/5/1 .'!. 

Accession  Number:  20i:!()205-5094. 
Comments  Due:  5  j).m.  e.t.  2/19/1.'!. 

7\ny  person  desiring  to  intervene  or 
prote.st  in  any  of  the  above  jnoceedings 
must  file  in  aticordance  with  Rules  211 
and  214  of  the  (kmnnission’s 
Regulations  (18  CFR  .'!85.21 1  and 
285.214)  on  or  before  5:00  ji.m.  Eastern 
bine  on  the  specified  comment  date. 

I  rotests  may  be  considered,  but 
intervention  is  nece.ssary  to  become  a 
paity  to  the  jiroceeding. 

I'ilings  in  Existing  Proceedings 

Docket  Numbers:  RPl  .'!-i  24-00'! 

^  Applicants:  1  lardy  Storage  Comjnmy. 

Desenption:  NAFSI!  2.0  Comp)ianf:e 
to  be  effective  12/1/2012. 

Filed  Date:  2/4/1,'!. 

Accession  Number:  201  .'!()2()4-.5i:!7. 
Comments  Due:  5  j7.m.  e.t.  2/19/1.'!. 
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Dorkot  Niimlnus:  RPl  3^()-()02. 

Applicduts:  National  Grid  LNG,  LP. 

Ddsciiption:  NAESH  v. 3.0.0  to  Ik; 
effective  12/1/2012. 

Filed  Date:  2/4/13. 

Accession  Number:  201 30204-50.18. 

(ionunenis  Due:  5  p.in.  e.t.  2/19/13. 

Deckel  Numbers:  KPI 3-43-002. 

Applicants:  Hluewater  Gas  .Storage, 
EI.G. 

Description:  Oliiewater  Fc;!)  5  NAE.SI3 
coinjjliance  to  be  effective  12/1/2012. 

Filed  Date:  2/5/1 3. 

Accession  Number:  2013020,5-5087. 

(iomments  Due:  5  p.ni.  (ct.  2/19/13. 

Docket  Numbers:  RPl  3-^4-002. 

Applicants:  SC,  Resources  Mi.ssissi])])i, 
E.L.G. 

Description:  SG  R(;sources  f’eb  5 
NAE.SB  Gompliance  to  be  effective  12/ 
1/2012. 

Filed  Date:  2/5/13. 

Accession  Number:  2013020.5-5089. 

Comments  Due:  5  p.in.  e.t.  2/19/13. 

Docket  Numbers:  RRl  3-45-002. 

Applicants:  Pine  Prairie  Energy 
Genter,  LEG. 

Description:  IMne  Prairie  Revi.se 
NAESB  filing  to  be  (d'fective  12/1/2012. 

Filed  Date:  2/5/13. 

Accession  Number:  201 30205-5090. 

Comments  Due:  5  ]).in.  (!.t.  2/19/13. 

Any  person  desiring  to  ])rote.st  in  any 
the  above  i)roce(!ding.s  must  file  in 
accordance  with  Rule  211  of  the 
('.ominission’s  Regulations  (18  GER 
385.211)  on  or  hefon;  5:00  p.in.  Eastern 
time  on  the  sjiecified  comment  date. 

The  filings  are  accessible  in  the 
Gommission’s  eLihrarv  system  by 
clicking  on  the  links  or  (pierying  the 
docket  number. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
reciuirements,  interventions,  jjrote.sts, 
and  service  can  he  found  at:  http:// 

\v\\'\\\ ferc.gov/docs- fil  ing/efiling/ filing- 
req.pdf  For  other  information,  call  (800) 
208-3070  (toll  free).  For  TTY.  c:all  (202) 
502-8059. 

Dated:  l''el)i  uarv  0,  2013. 

Nathaniel  ).  Davis,  Sr.. 

Depu  ty  Secivtci  r\ ' 

II'K  Dec.  2l)i:i-l):i:«)l)  Filed  2-12-i:i:  ain| 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-201 3-0036;  FRL-9376-6] 

Access  Interpreting;  Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  that 
jiesticide  related  information  submitted 
to  EPA’s  Office  of  Pesticide  Programs 
(OPP)  |)ursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (Fll-'RA)  and  the  Federal  Food,  Drug, 
and  Gosmetic  Act  (FFDGA),  including 
information  that  may  have  been  claimed 
as  Gonfidential  Business  Information 
((;BI)  by  the  submitter,  will  he 
transferred  to  Acce.ss  Interpreting  in 
accordance  with  the  (35I  regulations. 
Access  Interpreting  has  been  awarded  a 
contract  to  perform  work  for  OPP,  and 
acce.ss  to  this  information  will  enable 
Access  Interpreting  to  fulfill  the 
obligations  of  the  contract. 

DATES:  Access  Interpreting  will  he  given 
access  to  this  information  on  or  before 
February  19.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
MarvG  .Simmons,  Information 
Technology  and  Resources  Management 
Division  (75()2P),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  N\V., 
Washington,  DG  20400-0001;  telephone 
numhiir:  (703)  30.5-0452:  email  address: 
simmons.marvc@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  (General  Information 

A.  Does  this  action  applv  to  me? 

This  action  ajjplies  to  the  public  in 
general.  As  such,  the  Agenev  has  not 
attem|)ted  to  describe  all  the  .sj)ecific 
entities  that  may  Ix*  affected  by  this 
action.  If  vou  have  any  (jue.stions 
regarding  the  a])j)lical)ility  of  this  action 
to  a  particular  entity,  consult  the;  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  can  I  get  copies  of  this  document 
and  other  related  information? 

EPA  has  established  a  docket  for  this 
action  under  docket  identification  (ID) 
number  El’A-HQ-OPP-201 3-0030. 
Publicly  available  (locket  materials  are 
available  either  in  the  electronic  docket 
http://www.regulations.gov  or  at  the 
Office  of  Pe.sticide  Programs  Regulatorv 
Public  Docket  (OPP  Docket)  in  the 
Environmental  Protection  Agenev 
Docket  Genter  (EPA/DG),  EPA  West 
Bldg.,  Rm.  3334,  1301  Gon.stitution  Ave. 
NW.,  Washington,  DG  204()0-0001.  The 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  'I'he 
telephone  number  for  the  Public 
Reading  Room  is  (202)  500-1 744,  and 
the  telephone  number  for  the  OPP 
Docket  is  (703)  30.5-5805.  Please  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  http://www.epa.gov/dockets. 


li.  (Contractor  Requirements 

Under  Contract  No.  EP10H000109, 
this  contract  is  to  provide  the 
EnviromiKMital  Protection  Agency, 

Office  of  Human  Re.sourc(;s  (OHR)  with 
.Sign  Language  interpreting  services.  The 
contractor  shall  provide  ])rofe.ssional 
interjjreters  who  shall  make  every  effort 
to  arrive  at  scheduled  assignments  15 
minutes  ])rior  to  the  start  of  the 
assignment,  concurrent  with  general 
interpreting  standards.  Contract 
interpreters  whom  the  Contractor  sends 
must  have  a  cell  phone  or  text  pager  that 
will  allow  them  to  get  in.stant  mes.sages 
for  quick  communication  of  la.st  minute 
changes. 

The  work  will  he  performed  in  a 
space  to  he  designated  by  EPA, 

])rimarily  at  EPA  Headtjuarters  and 
other  Wa.shington,  DG  area  EPA 
facilities.  Occasional  travel  will  he 
involved.  The  sign  language  personnel 
will  re|)ort  to  the  location  specified  hv 
the  EPA  Headipiarters  Interjjreting 
Coordinator,  akso  identified  as  the 
Project  Officer  under  this  contract. 

'flx.'re  will  he  some  reejuests  for 
inter])reter.s  in  different  areas  of  the 
United  .States.  The  contractor  must  have 
the  ability  to  ])rocure  .services  in 
different  locations  throughout  the 
country.  TIk;  (Contractor  must  ])rimarily 
serve  Deaf  and  hard  of  hearing  persons 
as  a  major  function  of  their  business  and 
he  stationed  in  the  Washington.  DG 
metropolitan  area. 

This  contract  involves  no 
subcontractors. 

OPP  has  determined  that  the  contract 
described  in  this  document  involves 
work  that  is  being  conducted  in 
connection  with  FIFRA,  in  that 
pe.sticide  chemicals  will  he  the  subject 
of  certain  evaluations  to  he  made  under 
this  contract.  These  evaluations  may  be 
used  in  subsequent  regulatory  decisions 
under  FIFRA. 

Some  of  this  information  may  he 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  FIFRA  .sections  3,  4.  8,  and  7  and 
under  FFfXCA  sections  408  and  409. 

In  accordance  with  the  requirements 
of  40  GFR  2.307(h)(3).  the  contract  with 
Acce.ss  Interpreting  })rohil)its  use  of  the 
information  for  anv  |)nrpo.se  not 
specified  in  this  contract:  prohibits 
disclosure  of  the  information  to  a  third 
|)arty  without  |)rior  written  ap])roval 
from  the  Agency:  and  recpiires  that  each 
official  ami  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  from  nnauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Securitv  Manual.  In 
addition.  Access  interpreting  is  required 
to  submit  for  EPA  approval  a  security 
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plan  under  wliicli  any  (111  will  be 
.seemed  and  protected  against 
unauthorized  relea.se  or  (;oinj)roinise.  No 
information  will  hi;  provided  to  Act:e.ss 
Interpreting  until  the  recpiirenients  in 
this  document  have  hecai  iullv  satisfied. 
Records  of  information  |)rovided  to 
Acce.ss  lnter|)reting  will  lx;  maintained 
hv  Id’A  Project  Officers  for  this  ct)ntract. 
All  information  suppliiul  to  Accci.ss 
Interpreting  hy  FPA  for  use  in 
comuiction  with  this  contract  will  he 
returned  to  FPA  when  Access 
Interpreting  has  coinpl(!t(;d  its  work. 

iJsl  of  Subjects 

Fnvironmental  protection.  Business 
and  industry.  Government  contract. 
Government  property.  Security 
mcjasures. 

l)at(Ml:  lamiarv  SO.  2013. 

()s«:ar  MoraUjs. 

Director.  Information  Technolofiv  and 
liesonrces  Manai^einent  Division.  Office  of 
Pesticide  Profirains. 

II’K  l)(«;.  2013-n33:H)  I'iliul  2-12-13:  H:4.3  aiii| 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2012:  FRL-9378-3] 

Pollinator  Summit:  Status  of  Ongoing 
Collaborative  Efforts  To  Protect 
Pollinators;  Notice  of  Public  Meeting 

agency:  Fnvironmental  Protection 
Agency  (FPA). 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Gheinical  Safety 
and  Pollution  Prevention,  in 
conjunction  with  the  United  States 
l)e|)artinent  of  Agriculture,  will 
facilitate  a  public  meeting  with  parties 
engaged  in  activities  to  reduce  |)otential 
acute  exposure  of  honey  bees  and 
pollinators  to  pesticides.  Invited 
|)re.senters  will  jirovide  briefings  on 
current  activities  in  three  key  areas 
related  to  improving  seed  treatment 
technicpies:  reducing  the  generation  of 
dust  that  occurs  during  planting 
operations:  and  raising  awareness  of 
current  best  inanageinent  jiractices  that 
are  available  to  mitigate  potential  acute 
pesticide  exposure  to  pollinators. 
I’ollinators  are  an  important  component 
of  agricultural  production,  critical  to 
food  and  ecosv.stems.  and  must  he 
protected  so  that  they  can  continue  to 
play  this  important  role.  The  intended 
outcome  of  this  meeting  is  to  share 
information  and  look  for  areas  of 
collaboration  to  lessen  the  unintended 
impacts  of  pesticides  on  pollinators 
during  coming  and  future  growing 
.seasons,  'fliis  meeting  complements 


EPA's  ongoing  work  through  the 
Pe.sticide  Program  IDialogne  Gommittee 
(PPD(i)  to  su|)port  and  take  action  to 
improve  jiollinator  health. 

DATES:  The  meeting  will  he  held  on 
March  ."i.  2013  from  8:01)  a.m.  to  .'):()() 
p.m.  e.s.t. 

To  reciuest  accommodation  of  a 
disability,  jilease  contact  the  jierson 
listed  under  FOR  FURTHER  INFORMATON 
CONTACT,  preferably  at  least  10  days 
prior  to  the  meeting,  to  give  FPA  as 
much  time  as  possible  to  ])rocess  vonr 
reipiest. 

ADDRESSES:  The  meeting  will  he  held  at 
the  Office  of  Pesticide  l^rogranis  (OPP). 
First  Floor  (^inference  Genter,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Grystal  Dr..  Arlington.  VA  22202. 

FOR  FURTHER  tNFORMATION  CONTACT: 

Mary  (3ock-Riist.  Fnvironmental  Fate 
and  Effects  Division.  (7.')07P),  Office  of 
Pe.sticide  Programs,  Fnvironmental 
Protection  Agency,  1200  Pennsylvania 
Ave.  NW..  Washington,  DC;  20400-0001; 
telephone  mimher:  (703)  308-2718:  fax 
niimher:  (703)  30.'j-0300  email  addre.ss: 
clock-rust  .imir\'<iiepa  .oov . 

SUPPLEMENTARY  INFORMATION: 

I.  (General  Information 

A.  I}ocs  this  act  ion  apply  to  nic'f 

You  may  he  iiotentiallv  alfected  hv 
this  action  if  yon  are  engaged  in 
activities  to  reduce  potential  exposure 
of  honev  bees  and  ])ollinators  to 
pe.sticides.  'I'liis  action  is  directed  to  the 
public  in  general,  and  may  he  of 
particular  interest  to.  hut  is  not  limited 
to  the  following  entities:  Agricultural 
workers  and  farmers;  beekeepers; 
])esticide  industry  and  trade 
associations:  environmental,  consumer, 
and  farm  worker  groujis;  animal  welfare 
organizations;  jie.sticide  users  and 
growers;  pe.st  con.siiltants,  state,  local 
and  tribal  governments  and  academia.  If 
you  have  (piestions  regarding  the 
a])|)licahility  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

II.  How  can  I  request  to  ixirticipate  in 
this  ineetino? 

This  meeting  is  open  to  the  public 
and  seating  is  limited.  Plea.se  use  the 
following  email  addre.ss  to  make  a 
reservation  for  seating: 

Pollinator  snnnnit@epa.ao\’.  Persons 
interested  in  attending  the  meeting 
remotely  should  contact  the  jierson 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  to  obtain  details  to  acce.ss  the 
webinar  of  this  meeting,  (kmunents  may 
he  made  during  the  public  comment 
session  of  the  meeting:  invited 


])re.senters  will  provide  briefings  and 
information  on  their  current  activities. 

II.  Background 

FPA  is  convening  a  jmhlic  meeting  to 
facilitate  the  exchange  of  information 
among  parties  engaged  in  various 
activities  related  to  improving  the  safety 
of  ])ollinators  around  agricultural  crojis. 
While  there  are  several  factors  affecting 
honey  bee  health,  pe.sticides  are  among 
the.se  variables:  and.  new  research  is 
ra])idly  becoming  available  on  i)ractice.s 
and  technology  aimed  at  reducing 
ex])osure  of  ])ol limit ors  to  ])e,sticide.s. 
.Sjiecifically,  this  summit  will  focus  on 
the  jiesticiile  treated  seed,  including  the 
technology  of  seed  treatment  and  the 
managemeut  of  du.st  that  can  he 
associated  with  planting  treateil  seed 
and  which  may  lead  to  jiesticide 
exposure  to  bees.  'Fhe  jiublic  meeting 
will  also  include  best  management 
techniejues  as.sociated  with  commercial 
agriculture  and  bees.  This  summit 
com])lement.s  EPA's  on-goiug  work  with 
the  PPD(]  Workgroup  on  Pollinator 
Protection,  which  is  addressing 
])e.sticide  labeling,  best  management 
practices,  enforcement,  communication 
and  education.  This  public  summit  is 
being  held  to  increase  the  awareness 
among  the  partieijiants  and  the  public  of 
the  ra])idly  changing  understanding  of. 
and  response  to  protecting  jiollinators  at 
agricultural  cro])s. 

List  of  Subjects 

Fnvironmental  protection,  Pe.sticides 
and  pests. 

Dated:  l'’el)ruarv  7.  2013. 

Steven  Bradinirv, 

Director.  Office  of  Pesticide  Programs. 

|1K  Doc.  2(n:i-03332  Filed  2-12-13:  ani| 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-201 3-0026;  FRL-9378-5] 

Pesticide  Products;  Registration 
Applications  for  a  New  Active 
Ingredient 

agency:  Environmental  Protection 
Agency  (I'^PA). 

ACTION:  Notice. 

SUMMARY:  Fl^A  has  received  applications 
to  regi.ster  jiesticide  jiroducts  containing 
an  active  ingredient  not  included  in  any 
currently  registered  jiesticide  products. 
Pursuant  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Ai:t 
(F1F'’RA),  FPA  is  hereby  jiroviding  notice 
of  receijit  and  ojiportunity  to  comment 
on  the.se  ajiplications. 
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DATES:  (loiniiKMits  imi.st  ho  rocoivod  on 
or  Ixdbro  March  l.'j,  2013. 


ADDRESSES:  .Submit  your  comments, 
idontdiod  l)y  docket  identification  (ID) 
nnml)(;r  and  the  FPA  Idle  .Svmhol  of 
interest  as  shown  in  the  l)ody  of  tliis 
(locnnKuit,  l)v  one  of  the  following 
methods: 


•  Fodiu'dl  (^Ihil(^nuikin<’  Portal:  htt/):// 
w'lvw.ragiilations.gov.  Follow  the  online 
instructions  for  submitting  comments. 
Do  not  submit  electronically  any 
information  you  consider  to  he 
(ionfidential  Business  Information  (CiBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute. 

•  Mail:  OFF  Docket,  Environmental 
Frotection  Agenc:y  Docket  Center  (EFA/ 
DC),  (28221T),  1200  Fenn.sylvania  Ave. 
NW.,  Wa.shington,  DC  20400-0001. 

•  Hand  Dcdivarv:  To  make  special 
arrangenumts  for  hand  delivcny  or 
delivery  of  boxed  information,  please 
follow  the  instructions  at  http:// 
www’.apa.gov/dorkets/coidacts.Iitin. 

Additional  in.structions  on  commenting 
or  visiting  the  docket,  along  with  more 
information  about  dockets  generallv,  is 
available  at  http://\v\v\v.apa.<>ov/ 
dockets. 


FOR  FURTHER  INFORMATION  CONTACT:  A 
contact  ])erson  is  listed  at  the  end  of 
each  registration  application  summary 
and  may  he  contacted  by  telephone, 
email,  or  mail.  Mail  corres])ondence  to 
the  Registration  Division  (RD)  (7.'j().'jF), 
(MTice  of  Festicide  Frograms, 
Environmental  Frotection  Agenc:y,  1200 
Fenn.sylvania  Ave.  NW..  Wa.shington, 
DCi  20400-0001.  As  ]jart  of  the  mailing 
address,  include  the  contact  person’s 
name,  division,  and  mail  code. 


SUPPLEMENTARY  INFORMATION: 


I.  General  Information 


A.  Does  this  action  apply  to  me? 


You  may  he  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  I'he  following 
list  of  North  American  Industrial 
Classification  .Sy.stem  (NAIC.S)  codes  is 
not  int(!nded  to  be  exhaustive,  but  rather 
])rovides  a  guide  to  helj)  readers 
determine  whether  this  document 
a])])lies  to  tluan.  Fotentially  affected 
entities  may  include: 

•  Crop  produc:tion  (NAIC.S  code  111). 

•  Animal  |)roduction  (NAIC.S  code 

112). 

•  Food  manufacturing  (NAIC.S  cod(! 
311). 

•  Festicide  manufacturing  (NAIC.S 
code  32.532). 


B.  What  shoald  I  consider  as  I  prepare 
mv  comments  for  EPA? 

1.  Sabmitting  CBl.  Do  not  submit  this 
information  to  EFA  through 
regulations.gov  orimiail.  Clearly  mark 
the  j)art  or  all  of  the  information  that 
you  claim  to  he  CBl.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
von  mail  to  EFA.  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBl  and  then 
identify  electronically  within  the  disk  or 
(;D-R()M  the  specific  information  that 

is  claimed  as  (iBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CiBl,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBl 
must  he  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  h(!  di.sclosed  (ixcept  in 
accordance  with  procedur(;.s  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  yoar  comments. 
When  submitting  comments,  remember 
to: 

i.  Identify  the  document  bv  docket  ID 
number  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  numl)er). 

ii.  F’ollow  directions.  The  Agency  may 
ask  you  to  r(;s])ond  to  si)ecific  (juestions 
or  organize  comments  by  nderencing  a 
Code  of  Federal  Regnlations  ((ik’R)  ])art 
or  section  numb(!r. 

iii.  l‘ix|)lain  why  you  agree  or  disagree; 
suggest  alternativ(!S  and  substitute 
language  for  your  nupie.sted  changes. 

iv.  D(;scrihe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  von  u.sed. 

V.  If  you  estimate  jiotential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  he  reproduced. 

vi.  Frovide  sj)ecific  examj)les  to 
illustrate  your  concerns  and  suggest 
alternativ'es. 

vii.  k]xplain  your  views  as  clearly  as 
])ossihle,  avoi(ling  the  use  of  profanity 
or  i)ersonal  threats. 

viii.  Make  sure  to  submit  vour 
comments  by  the  comment  ))eriod 
deadline  identified. 


II.  Registration  Applications 

EFA  has  received  a])])lic.ations  to 
regist(!r  ])esticide  ])roducts  containing 
an  active  ingredient  not  included  in  any 
currently  registered  pesticide  products. 
Fursuant  to  the  provisions  of  FIFRA 
section  3(c)(4),  EFA  is  hereby  providing 
notice  of  rec(;ij)t  and  opportunity  to 
comment  on  the.se  applications.  Notice 
of  receipt  of  these  applications  does  not 
im])ly  a  decision  hv  the  Agency  on  the.se 
a])plications.  For  actions  being 
evaluated  under  the  Agency's  j)ul)lic 
participation  process  for  registration 


actions,  there  will  be  an  additional 
opi)ortunity  for  a  30-day  jjublic 
comment  jjeriod  on  the  proposed 
decision.  Flease  .see  the  Agency's  public 
particij)ation  Web  site  for  additional 
information  on  this  ])roce.ss  (http:// 

WWW'. epa.gov/pesticides/regulating/ 
registr(dion-ind)lic-involyement.html). 
EPA  received  the  following  applications 
to  register  jiesticide  j)roducts  containing 
an  active  ingredient  not  included  in  any 
currently  regi.stered  products: 

EPA  Pile  Svmhol:  tV2.7'\{)-/\AV, 

0271 0-AAN,'  0271 0-AAR.  0271 9-AAE. 
and  02710-AAG.  Docket  ID  Nnmher: 
EFA-HQ-OFF-2t)l  2-091 9.  Applicant: 
Dow  Agro.Sciences,  LEfi.  9330 
Zion.sville  Road,  Indianapolis,  IN  40208. 
Active  ingredient:  Halauxifen-methyl. 
Product  Type:  Herbicide.  Proposed 
f/.se.s;  Cereal  grain  crops,  including 
winter  wheat.  s])ring  wheat,  barley  and 
triticale.  (iontact:  Maggie  Rudick.  (703) 
347-02.57.  email  adtlress: 
radick.maggie@epa.gov. 


List  of  Subjects 

Environmental  protection,  Festicides 
and  i)(!.st. 

Haled;  I''(!l)niaiy  7.  2013. 

Lois  Rossi, 


Director.  Begistnition  Division.  Office  of 
Pesticide  Proiimnis. 


K  Doe.  Filed  2-12-Kt:  ami 


BILLING  CODE  6560-50-P 


EXPORT-IMPORT  BANK 


[Public  Notice  2013-0112] 


Agency  Information  Collection 
Activities:  Comment  Request 


agency:  Export-Import  Bank  of  the 
United  States. 

ACTION:  Suhmi.ssion  for  OMB  Review 
and  Comments  Request. 


Form  Title:  EIB  12-02-Credit 
Guarantee  Facility  Di.sbur.sement 
Ai)proval  Request. 

SUMMARY:  The  Export-Import  Bank  of 
the  United  .States  (Ex-hn  Bank),  as  a  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  Agencies  to  comment  on  the 
])ropo.sed  information  collection,  as 
re(iuired  by  the;  Fajjerwork  Reduction 
Act  of  1995. 

Ex-lm  Bank  has  developed  an 
electronic  disbursement  approval 
processing  system  for  guaranteed 
lenders  with  Credit  Guarantee  luicilities. 
After  a  (iredit  Guarantee  Facility  (CCF) 
has  been  authorized  by  Ex-Im  Bank  and 
legal  documentation  has  been 
completed,  the  Lender  will  obtain  and 
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niviow  the  recjiiired  disbursement 
documents  (e.g.  invoices,  hills  of  lading, 
Exporter’s  ('.ertificates.  etc.)  and  will 
disburse  the  proceeds  of  the  loan  for 
eligible  goods  ;md  services.  The  Lender 
will  access  and  complete  an  electronic 
(inestionnaire  through  Hxim  Online 
in|)iitting  key  data  and  nujiiesling 
approval  of  the  disbursement.  Ex-lm 
Bank's  action  {approved  or  declined) 
will  he  j)osteil  on  tin;  Lcmder's  history 
page. 

This  form  will  enable  Ex-Im  Bank  to 
identify  the  specific  details  of  the  export 
transaction.  These  details  are  necessary 
for  determining  the  eligibility  of 
dishurseimmts  for  ap])roval. 

The  application  can  he  reviewed  at: 
www.fixiiu.gov/puly/inuidinf’/iaiB  1 2-02 
LYi'F  Dishiirsiyinent  Ik^cjiwst.pdj. 

DATES:  (Y)mments  should  be  received  on 
or  hefon;  April  l.'i.  2013  to  he  assured 
of  consideration. 

ADRESSESES:  (Comments  mayhi! 
submitted  electronically  on 
n  n  w.ragiildtions.gov  or  by  mail  to  Kit 
Arcmdt,  Export-Import  Bank  of  the 
United  States.  811  Vcninont  Ave.  N\V. 
Washington.  DC.  20.'j71. 

SUPPLEMENTARY  INFORMATION: 

rUlds  and  Form  A'umbe/  ;  EIB  12-01 
Medium-Tmin  Mast(;r  Cuarantee 
Agreement.  Disbursement  Ap])roval 
Re(]uest. 

OStli  3048-XXXX. 

Type  ()l dioviaw:  Nmv. 

X’cad  and  l^s(r.  The  information 
re(juest(!d  enables  the  applicant  to 
provide  Ex-lm  Bank  with  the 
information  neces.sarv  to  obtain 
legislatively  reepiired  assurance  of 
repayment  and  fulfills  other  statutory 
recpiirements. 

The  niiiuher  of  resjyondenis:  .'iO. 

Time  to  Complete:  00  minutes. 

The  frequency  of  response:  Annual. 

Tot(d  numlyer  of  responses  received 
.'10. 

Beviewing  time  per  hour:  00  minutes. 
Besponses  per  year:  00. 

Beviewing  time  per  year:  25  hours. 
Average  Wages  per  hour:  .S30.25. 

Average  cost  per  year  (time  * 

S7,')0. 

Benefits  and  overhead:  20%. 

Total  Covernment  Cost:  S908. 

Sharon  A.  Whitt, 

Agency  Clearance  Officer. 

II  K  Ddc.  20i;{-032(>ri  Kilod  2-12-1  KM.")  iiin| 

BILLING  CODE  6690-01-P 


EXPORT-IMPORT  BANK 

[Public  Notice  2013-0101] 

Agency  Information  Collection 
Activities:  Comment  Request 

agency:  Ex])orl-lm]K)rl  Bank  of  tlu; 

United  States. 

ACTION:  Submission  forOMB  review  and 
comments  retpiest. 

Form  7'j7/e:ElB  12-01  Medium-Term 
Master  Cuarantee  Agreement 
Dishur.sement  Approval  Reiiuest. 
SUMMARY:  The  Export-Import  Bank  of 
the  United  States  (Ex-lm  Bank),  as  a  jiart 
of  its  continuing  effort  to  reduce 
pajierwork  and  respondent  burden, 
invites  the  general  jiuhlic  and  other 
Federal  Agencies  to  comment  on  the 
projiosed  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1905. 

Ex-lm  Bank  has  develojied  an 
electronic  disbursement  approval 
jirocessing  .system  for  guaranteed 
lenders  with  transactions  documented 
und(;r  Medium-term  Master  Cuarantee 
Agreements.  After  an  export  transaction 
has  hium  authorized  by  Ex-lm  Bank  and 
legal  documentation  has  been 
comjileted,  the  lender  will  obtain  and 
review  the  re(iuir(;d  di.shursement 
documents  {e.g.  invoices,  hills  of  lading. 
Exporter's  (lertificates.  etc.)  and  will 
disburse!  the  proceeds  of  the  loan  for 
eligible  goods  and  services.  In  order  to 
obtain  approval  of  the  di.shursement.  the 
hinder  will  acce.ss  and  com])lete  an 
electronic  (puistionnain!  through  Ex-lm 
Bank’s  automatic  a|)plicatiou  system 
{Exlm  Online).  Ex-lm  Bank’s  action 
{approved  or  declined)  will  he  jjosted 
on  the  lender's  history  jiage. 

Th(!  information  collected  will  assist 
in  determining  that  each  disbursement 
under  a  Medium-Tiirm  (hiarantee  meets 
all  of  the  terms  and  conditions  for 
a])proval. 

The  ap])lication  can  he  reviewed  at: 
mvw.exim.gov/puh/pending/eih  12-01 
MT  MCA  Di.shursement  Approval 
Recjuest. 

DATES:  (Y)mmenl.s  should  he  received  on 
or  before  April  15,  2013  to  he  assured 
of  consideration. 

ADDRESSES:  ComiiKiiits  maybe  submitted 
electronicallv  on 

WWW.BECliLATIONS.COV  or  by  mail 
to  Kit  Arendt,  Export-Import  Bank  of  the 
United  States,  811  Vcninont  Ave.  NW., 
Washington,  D(;  20571. 

SUPPLEMENTARY  INFORMATION: 

Titles  and  Form  Number:  lilB  12-01 
Medium-Term  Master  Cuarantee 
Agreement  Disbursement  Ajqjroval 
Request. 

OMB  Number:  3048-XXXX. 


Type  of  Beview:  N(iw. 
i\k;ed  and  Use:  The  information 
nujuested  enables  the  aj)plicant  to 
provide  lix-lm  Bank  with  the 
information  neces.sarv  to  obtain 
legislatively  required  assurance  of 
r(!])ayment  and  fulfills  other  statutory 
retjuirements. 

The  number  of  resjiondents:  150. 
Time  to  complete:  30  minutes. 

The  frequency  of  response:  Annual. 
Toted  number  of  responses  received  : 
150. 

Anniud  hour  burden:  and  75  1  lours. 
Beviewing  time  per  hour:  15  minutes. 
Besponses  per  year:  150. 

Beviewing  time  per  year:  37.5  hours. 
Average  wages  per  hour:  $30.25. 
Average  cost  per  year:  {time  *  wages) 
$1,134.' 

Benefits  and  overhead:  20%. 

Tot(d  government  cost:  $1 .301 . 

Sharon  A.  Whitt, 

Agency  Clearance  Officer. 

II'K  Ooc.  2()i:)-0:t2i:i  I’iliul  2-12-1.'):  H:4.')  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Federal  Advisory  Committee  Act; 
Communications  Security,  Reliability, 
and  Interoperability  Council 

agency:  Federal  Conmumicatious 
Commi.ssion. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  that 
the  Federal  C.ommunications 
(kimmission’s  {F(]C)  Communiciations 
Security.  Reliability,  and 
Interoperability  Council  (CSRIC)  will 
hold  its  final  meeting.  Working  groiqis 
Next  Ceneration  Alerting,  E9-1-1 
Location  Accuracy.  Network  Security 
Best  Practices,  DNSSEC  Inqilementation 
Practices  for  ISPs,  Secure  BCP 
Deployment.  Botnet  Remediation, 
Alerting  Issues  Associated  with  CAP 
Migration,  9-1-1  Prioritization,  and 
Consensus  Cyhersec:urity  Controls  will 
he  pre.senting  re])orts  for  a  vote  by  the 
Council. 

DATES:  March  (i,  2013. 

ADDRESSES:  Federal  Communications 
Commission,  Room  TW-C3()5 
{Commission  Meeting  Room),  445  12th 
Street  SW.,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
jefferv  Coldthorp.  Designated  Federal 
Officer.  (202)  418-1090  (voice)  or 
jeffery.goIdthorp@fcc.gov  (email):  or 
Lauren  Kravetz.  Deputv  Designated 
Federal  Officer.  (202)  418-7t)44  (voice) 
or  lauren.kravetz@fcc.gov  (email). 


wages): 
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SUPPLEMENTARY  INFORMATION:  I'he 
meeting  will  he  held  on  March  (i,  2013, 
h'oni  9:00  a.m.  to  1:00  |).in.  in  the 
(loinmission  Meeting  Room  ol  the 
Imderal  (iommnnications  Commission, 
Room  rVV— (iitO.'j,  445  12lh  .Street  SW.. 
Washington.  DC  20554.  The  (i.SRKi  is  a 
lederal  advisory  committee  that  will 
provid(!  recommendations  to  the  1*'(]C 
regarding  best  jnactices  and  actions  the 
FC(]  can  take  to  ensure  the  security, 
reliability,  and  intero])eral)ility  of 
communications  systems.  On  March  19, 
2011,  the  F(iC,  ])ursuant  to  the  Federal 
Advisory  (Committee  Act,  renewed  the 
charter  for  the  CSRIC  for  a  period  of  two 
years  through  March  18.  2013.  Working 
Crou])s  are  de.scrihed  in  more  detail  at 
htip://\v\vn'.fc(:.gov/(;ncycIop(^(}ia/ 
conun  iinicdtions-sacuriiv-i  elidbilitv- 
(ind-interopcrdhilitv-conncil-iH. 

The  FCC  will  attempt  to  accommodate 
as  many  attendees  as  possible:  however, 
admittance  will  he  limited  to  seating 
availability.  The  Commi.ssion  will 
inovide  audio  and/or  video  coverage  of 
the  meeting  over  the  Internet  from  the 
FCCi’s  Wet)  page  at  htt p://\viv\\'.fcc.<>ov/ 
live.  The  public  may  submit  written 
comments  before  the  meeting  to  )eiferv 
Coldthoi’]),  CSRIC  Designated  Federal 
Officer,  by  email  to 

jcffcrv.goI(lthorp@fcc.^ov  or  l)..S.  Postal 
Service  Mail  to  Jeffery  Coldthorp, 
A.ssociate  Bureau  (ihief.  Public  .Safety 
and  Homeland  .Security  Bureau,  Federal 
(Communications  (Commission,  445  12th 
.Street  SW.,  Room  7-A325.  Washington, 
D(C  205.54. 

()])en  captioning  will  be  provided  for 
this  event.  Other  reasonable 
accommodations  for  peoj)le  with 
disabilities  are  available  upon  request. 
Recjue.sts  for  such  accommodations 
should  be  submitted  via  email  to 
fcc5()4@fcc.gov  or  by  calling  the 
("onsumer  &  (jovernmental  Affairs 
Bureau  at  (202)  418-0530  (voice),  (202) 
418-0432  (tty).  .Such  requests  should 
include  a  detailed  desc:rij)tion  of  the 
accommodation  needed.  In  addition. 


please  include  a  way  the  FCC  can 
contact  you  if  it  needs  more 
information.  Plea.se  allow  at  least  five 
days’  advance  notice;  last-minute 
recpiests  will  he  acce])ted.  hut  may  be 
inq)o,ssihle  to  fill. 

I''e(l(;ral  (Coniiiuiiiicalioiis  (Coniniission. 
Marleiit!  H.  Dortch, 

Sccrclarv. 

II'K  Doc.  2()i:t-():!:{27  I'ihul  2-12-i:{;  KMS  atnl 
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FEDERAL  ELECTION  COMMISSION 

[Notice  2013-06] 

Filing  Dates  for  the  Massachusetts 
Senate  Special  Elections 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  filing  dates  for  sj)ecial 
election. 

SUMMARY:  Mas.sachusetts  has  .scheduled 
special  elections  on  April  30,  2013,  and 
June  25,  2013,  to  fill  the  II. S.  .Senate  seat 
vacated  by  Secretary  John  F.  Kerry. 

Committees  retiuired  to  file  re])orts  in 
connection  with  the  .S])ecial  Primary 
Election  on  Ai)ril  30,  2013,  shall  file  a 
12-day  Pre-Primary  Report.  Committees 
reepdred  to  file  rej)orts  in  connection 
with  both  the  .Special  Primary  and 
.Special  Ceneral  Election  on  June  25, 
2013.  shall  file  a  12-day  Pre-Primary 
Re])ort.  12-day  Pre-Ceneral,  and  a  30- 
day  Po.st-Ceneral  Report. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  .S.  Kurland,  information 
Division.  t)99  E  .Street  NW.,  Wa.shington, 
DC  20403:  Telejjhone:  (202)  094-1100; 
Toll  Free  (800)  424-9530. 
SUPPLEMENTARY  INFORMATION: 

Principal  Campaign  Committees 

All  princii)al  campaign  committees  of 
candidates  who  participate  in  the 
Mas.sach reset ts  .Special  Primary  and 
.Special  (jeneral  Elections  shall  file  a  12- 
day  Pre-Primary  Report  on  April  18. 


2013;  a  12-day  Pre-Ceneral  on  June  13, 
2013:  and  a  30-day  Post-Ceneral  Report 
on  Jidy  25,  2013.  (.See  charts  below  for 
the  closing  date  for  each  report.) 

All  jrrincipal  campaign  committees  of 
candidates  jjarticipating  on/\Dn  the 
.Special  Primary  Election  shall  file  a  12- 
day  Pre-Primary  Report  on  April  18. 

2013.  (.See  charts  below  for  the  closing 
date  for  each  report.) 

Unauthorized  Committees  (PACs  and 
Party  Committees) 

Political  committees  filing  on  a  semi¬ 
annual  basis  in  2013  are  subject  to 
special  election  reporting  if  they  make 
])reviously  undi.sclosed  contributions  or 
expenditures  in  connection  with  the 
Massachusetts  Special  Primary  or 
S])ecial  (jeneral  Elections  by  the  close  of 
hooks  for  the  applicable  report (s).  (.See 
charts  below  for  the  closing  date  for 
each  report.) 

Committees  filing  monthlv  that  make 
contributions  or  ex])enditures  in 
connection  with  the  Massac:husetts 
.Special  Primary  or  Ceneral  Elections 
will  continue  to  file  according  to  the 
monthly  reporting  schedule. 

Additional  disclosure  information  in 
connection  with  the  Massachusetts 
.Special  Elections  may  he  found  on  the 
EEC  Wei)  site  at  http://\v\\'\v.fcc.<’ov/ 
info/rcpoil  ddtcs.shtinl . 

Disclnsiire  of  Lobbyist  Bundling 
Activity 

Principal  cam])aign  committees.  j)artv 
committees  and  Leadership  PACs  tliat 
are  otherwise  reejuired  to  file  reports  in 
connection  with  the  special  elections 
must  simultaneously  file  EEC  Form  3L 
if  they  receive  two  or  more  bundled 
contributions  from  lobhyi.sts/registrants 
or  lohhyist/regi.strant  PACs  that 
aggregate  in  excess  of  .$17,100  during 
the  special  election  reporting  periods 
(see  charts  below  for  closing  date  of 
each  period).  11  CFR  104.22(a)(5)(v)  and 
(1)). 


Calendar  of  Reporting  Dates  for  Massachusetts  Special  Election 


Report 

Close  of 
books ’ 

Reg./Cert.  & 
overnight 
mailing 
deadline 

Filing  deadline 

Quarterly  Filing  Committees  Involved  in  Only  the  Special  Primary  (04/30/13)  Must  File; 

April  Quarterly  . 

Pre-Primary  . 

July  Quarterly . 

WAIVED 

04/10/13 

06/30/13 

04/15/13 

07/15/13 

04/18/13 

07/15/13 

Semi-Annual  Filing  Committees  Involved  in  Only  the  Special  Primary  (04/30/13)  Must  File; 

Pre-Primary  . 

Mid-Year  . 

04/10/13 

06/30/13 

04/15/13 

07/31/13 

04/18/13 

07/31/13 
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Calendar  of  Reporting  Dates  for  Massachusetts  Special  Election— 

-Continued 

Report 

Close  of 
books ’ 

Reg./Cert.  & 
overnight 
mailing 
deadline 

Filing  deadline 

Quarterly  Filing  Committees  Involved  in  Both  the  Special  Primary  (04/30/13)  and  Special  General  (06/25/13)  Must  File: 

April  Quarterly  . 

WAIVED 

Pre-Primary  . 

04/10/13 

04/1 5/1 3 

04/1 8/1 3 

Pre-General  . 

06/05/13 

06/10/13 

06/13/13 

July  Quarterly . 

WAIVED 

Post-General  . 

07/15/13 

07/25/13 

07/25/13 

October  Quarterly  . 

09/30/13 

10/15/13 

10/15/13 

Semi-Annual  Filing  Committees  Involved  in  Both  the  Special  Primary  (04/30/13)  and  Special  General  (06/25/13)  Must  File: 


Pre-Primary  . 

Pre-General  . 

Post-General  . 

Mid-Year  . 

Year-End  . 

04/10/13 

06/05/13 

07/15/13 

04/1 5/1 3 
06/10/13 
07/25/13 

04/1 8/1 3 
06/13/13 
07/25/13 

WAIVED 

12/31/13 

01/31/14 

01/31/14 

Quarterly  Filing  Committees  Involved  In  Qnly  the  Special  General  (06/25/13)  Must  File: 

Pre-General  . 

06/05/13 

06/10/13 

06/13/13 

July  Quarterly . 

WAIVED 

Post-General . 

07/1 5/1 3 

07/25/1 3 

07/25/1 3 

October  Quarterly  . 

09/30/13 

10/15/13 

10/15/13 

Semi-Annual  Filing  Committees  Involved  in  Only  the  Special  General  (06/25/13)  Must  File: 


Pre-General  . 

Post-General  . 

06/05/13 
07/1 5/1 3 

06/10/13 

07/25/13 

06/13/13 

07/25/13 

Mid-Year  . 

WAIVED 

Year-End  . 

12/31/13 

01/31/14 

01/31/14 

’  The  reporting  period  always  begins  the  day  after  the  closing  date  of  the  last  report  filed.  If  the  committee  is  new  and  has  not  previously  filed 
a  repod,  the  first  report  must  cover  all  activity  that  occurred  before  the  committee  registered  as  a  political  committee  up  through  the  close  of 
books  for  the  first  report  due. 


Dated:  I’eljriiarv  (i.  2013. 

On  hehall or  tin;  C^ommission. 

Kllim  I..  WRinIrauli, 

('.hair,  Frderal Floclion  (jomniission. 

IFK  Dim:.  201  :M).322r>  Filed  2-12-13:  8:4.")  anil 
BILLING  CODE  6715-01-P 

FEDERAL  ELECTION  COMMISSION 

[Docket  No.  2013-05] 

Filing  Dates  for  the  South  Carolina 
Special  Elections  in  the  1st 
Congressional  District 

agency:  Federal  Flection  C^oininission. 
ACTION:  Notice  of  filing  dates  for  special 
party  noniinafing  convention. 

SUMMARY:  'I’lie  South  (Carolina  (ireen 
Party  will  select  their  jiarly's  nominee  at 
a  Sj)ef:ial  Party  Convention  on  March  9. 
2013.  Ckiinmitfees  required  to  file 


reports  in  connection  with  the  Special 
(ireen  Party  Convention  shall  file  a  12- 
day  Pre-Convention  Report. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  S.  Kurlaml.  Information 
Division,  99t)  E  Street  NVV.,  Washington. 
DC  20403;  Telephone:  (202)  094-1100; 
Toll  Fre(!  (800)  424-9.530. 

SUPPLEMENTARY  INFORMATION:  On 
)aniiarv  8,  2013,  the  Commi.ssion 
approved  the  filing  dates  for  the  .Sjiecial 
Primary,  Runoff  and  Ceneral  Elections 
that  will  he  held  in  the  First 
('.ongressional  District  to  fill  the  ll.S. 
Douse  .seat  vacated  by  Senator  fiin 
Scott.  The  Special  Ceneral  Election  date 
is  May  7,  2013.  The  Democratic  and 
Re])nl)lican  jiarties  will  nominate 
candidates  for  that  el(;ction  in  S])ecial 
Primary  Elections  on  March  19.  2013, 
with  S])ecial  Runoff  Elections  held  on 
April  2.  2013.  if  neces.sary.  At  the  time 


the  Commis.sion  approved  the  filing 
nujuirements  for  the;  Sjjecial  Primary. 
Runoff  and  Ceneral  Elections,  no  sjjecial 
nominating  conventions  had  been 
.scheduled  by  any  of  the  other  certified 
jKilitical  parties  in  South  Carolina. 

The  Commission  has  received 
additional  information  that  the  Sooth 
Carolina  Creen  Party  has  scheduled  a 
convention  on  March  9,  2013,  to  select 
their  nominee  for  the  Special  Ceneral 
Election.  Committees  reejnired  to  file 
rej)orts  in  connection  with  the  .Sj)ecial 
(been  Party  (lonvention  on  March  9, 
2013,  shall  fil(!  a  12-day  Pre-fbmvention 
Report.  The  date  for  the  Spec:ial  (kmeral 
is  unchanged  and.  as  such,  this  Federal 
Register  Notice  only  includes 
information  on  the  filing  requirements 
in  connection  with  the  special 
nominating  convention.  The  re])orting 
rerjuirements  in  connection  with  the 
South  (birolina  .Special  Ceneral  Election 
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were  published  in  the  Federal  Register 
on  Fel)riiary  4,  2013  (78  FR  7781). 

Frincipal  Campaign  (Committees 

All  i)rin(:ipal  campaign  cuinmitteiis  of 
candidates  who  participate  in  the  .South 
Carolina  Special  (Creen  I’arty 
Conv(!ntion  shall  file  a  12-day  Pre- 
Convention  Report  on  Fehrnarv  2.'5. 
2013.  (.See  charts  below  for  tlu;  closing 
date  for  the  re])ort.) 

Unauthorized  (Committees  (PA(Cs  and 
Party  (Committees) 

I’olitical  committees  filing  on  a  semi¬ 
annual  basis  in  2013  are  subject  to 
special  election  reporting  if  they  make 
previously  undisclosed  contributions  or 


exj)enditnres  in  connection  with  the 
.South  (Carolina  .Special  (Creen  Party 
(Convention  or  .Special  Ceneral  Flection 
by  the  close  of  books  for  the  applicable 
report(s).  (.See  charts  below  for  the 
closing  date  for  each  reifort.) 

(Committ(!es  filing  monthly  that  make 
contributions  or  expimditnres  in 
comu!ction  with  the  .South  (Carolina 
.S])ecial  Cnum  Parly  (Convention  or 
.S])ecial  (Ceneral  fClection  will  continue 
to  file  according  to  the  monthly 
re])orting  .scdiednle. 

Additional  di.sclosnre  information  in 
connection  with  the  .South  (Carolina 
.S])ecial  Elections  mav  be  found  on  the 
FE(C  Web  site  at  htt[)  '://\v\v\\’.  f(i(:.<>ov/ 
info/ivporl_(i(il(is.slitinl. 


Disclosure  of'LohliyisI  Bundling 
Activity 

Principal  campaign  committees,  i)arty 
committees  and  Leadership  PA(Cs  tliat 
are  otherwise  re(jnir(!d  to  file  reports  in 
connection  with  the  s])ecial  elections 
must  simnltaneonsly  file  FF(C  Form  3L 
if  they  receive  two  or  more  biindhul 
contributions  from  lobbyi.sts/regi.st rants 
or  lobbyist/registrant  PACCs  that 
aggregate  in  excess  of  .$17,100  during 
the  sj)ecial  election  re])orting  periods 
(see  charts  below  for  closing  date  of 
each  ])eriod).  11  (CFR  104.22(a)(.'5)(v)  and 
(b). 


Calendar  of  Reporting  Dates  for  South  Carolina  Special  Elections 


Report 

Close  of 
books’ 

Reg./cert.  & 
overnight  mail¬ 
ing  deadline 

Filing  deadline 

Quarterly  Filing  Committees  Involved  in  Only  the  Special  Green  Party  Convention  (03/09/13)  Must  File; 

Pre-Convention  . 

April  Quarterly  . 

02/17/13 

02/22/13 

02/25/13 

03/31/13 

04/15/13 

04/15/13 

Semi-annual  Filing  Committees  Involved  in  Only  The  Special  Green  Party  Convention  (03/09/13)  Must  File: 

Pre-Convention  . 

Mid-Year  . 

02/1 7/1 3 

02/22/13 

02/25/1 3 

06/30/13 

07/31/13 

07/31/13 

’  These  dates  indicate  the  end  of  the  reporting  period.  A  reporting  period  always  begins  the  day  after  the  closing  date  of  the  last  report  filed.  If 
the  committee  is  new  and  has  not  previously  filed  a  report,  the  first  report  must  cover  all  activity  that  occurred  before  the  committee  registered  as 
a  political  committee  with  the  Commission  up  through  the  close  of  books  for  the  first  report  due. 


Diit(!(l:  l’'(;l)ruai'v  (>.  2013. 

On  Ixdialf  of  tlie  (Commission. 

Kllen  L.  We  in  Irani), 

Choir,  Fodorol  Eloclion  Commission. 

IFK  Doc.  2t)l3-()322()  filed  2-12-13;  iiin| 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreements  Filed 

'Tho  Commi.ssion  hereby  gives  notice 
of  the  filing  of  the  following  agreements 
under  the  .Shipjjing  Ac:t  of  15)84. 
Interested  ])arties  may  submit  comments 
on  the  agreements  to  the  .Secretary. 
Federal  Maritime  Commission, 
Washington,  DC.  2().'573.  within  ten  days 
of  the  dale  this  notice  a])j)ears  in  the 
Federal  Register,  (iopies  of  the 
agreements  are  available  through  the 
Commi.ssion’s  Web  site  (winr./mc.gov) 
or  by  contacting  the  Office  of 
Agreements  at  (2()2)-.^23-.')75)3  or 
tr(i(ioan(iIvsis@  fine. gov. 

Agreeniont  No.:  01215)4. 

'I'Hlo:  The  00  Alliance  Agreement. 

PfU’/ir^.s;  American  President  Lines. 
Ltd.  and  APL  Co.  Pte,  Ltd.  (Operating  as 


one  Party);  llajiag-Lloyd  AC;  Hyundai 
Merchant  Marine  (io..  Ltd.;  Mitsui 
O..S.K.  Lines,  Ltd.;  Ni])j)on  Ynsen 
Kaisha;  and  Orient  Overseas  (Container 
Line,  Limited. 

Filing  Party:  David  F.  .Smith,  E.sej.; 
(k)zen  OTknmor;  1027  1  .Street  NW., 
.Suite  1100,  Washington,  DC  20000. 

Synopsi.s:  Thv,  agreement  authorizes 
the  parties  to  c:harter  and  exchange 
space  on  one  another’s  vessels  and  to 
coordinate  and  coojierate  with  respect 
to  the  jiarties’  trans])ortation  services 
and  o])erations  in  the  trade  between 
ports  in  North  Asia,  .South  Asia,  Middle 
East  (including  the  Persian  Cnlf  region), 
.S])ain,  Italy,  Egypt,  Panama,  Jamaica, 
and  Canada,  on  the  one  hand,  and  U..S. 
East  Coast  ports  via  the  Panama  and 
.Suez  canals,  on  the  other  hand,  as  well 
as  jiorts  and  jioints  served  via  such  l)..S. 
and  foreign  ports. 

Agrooniont  No.:  201220. 

Title:  Exclusive  Agreement  for 
Terminal  .Services  and  .Sfev'edoring 
.Services. 

Parties:  Lake  (diaries  Harhor  ft 
Terminal  District  and  Federal  Marine 
Terminals.  Inc.  (FMT). 


Filing  Party:  C.  Jonathan  Benner; 
Thompson  Coburn  LLC;  15)05)  K  Street 
NW.  .Suite  000.  Washington.  DC  20000. 

Synopsis:  The  agreement  permits 
FMT  to  jirovide.  on  an  exclusive  basis, 
all  terminal  .services  and  stevedoring 
services  only  for  the  cargo  handled 
within  the  imblic  areas  of  the  Lake 
Charles  city  docks. 

Dalcxl:  I'etiniarv  8.  2013. 

8y  Order  of  the  ITuleral  Mariliini! 
(’omniission. 

Karen  V.  (li'egory, 

Secrelorr. 

IfR  Dec:,  201:1-03323  filod  2-12-13:  H:43  ainl 
BILLING  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

(Docket  No.  13-02] 

Lisa  Anne  Cornell  and  G.  Ware  Cornell, 
Jr.  V.  Princess  Cruise  Lines,  Ltd. 
(Corp),  Carnival  PLC,  and  Carnival 
Corporation;  Notice  of  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  has 
heen  filed  with  the  FAideral  Maritime 
(Commission  ((Commi.ssion)  by  Li.sa 
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Anne  (Cornell  and  C.  Ware  (Cornell.  |r.. 
hereinafter  “('.oniplainants.''  against 
I’rincess  (^riii.se  Lines.  Ltd  (Corp). 
Oarnival  pic.  and  Carnival  Coi'iioration 
hereinafter  “Respondents." 

C.oinplainant  alleges  that:  Respoiuhiiil 
Princess  Oui.se  Lines.  Ltd  (Corp)  "is  a 
('.alifornia  corporation  which  operates 
pursuant  to  the  .Shipj)ing  Act  of  1084  as 
a  connnon  carriiu'  for  hire'  of  i)a.s.sengers 
from  ports  in  the  Unitcul  States:" 
Respondent  Carnival  pic  "is  a 
corj)oration  established  under  the  laws 
of  the  United  Kingdom  which  does 
business  under  the  names  of  (amard 
Line.  PKO  Cruises,  and  PK()  Crui.ses 
Australia  as  a  common  carrier  for  hire 
of  pa.ssengers  from  ports  in  the  United 
States;"  and  Respondent  Carnival 
(',or])oration  "is  the  parent  corporation 
of  Princes  and  Carnival  pic  as  well  as 
other  crui.se  lines  which  o|)erate  as 
common  carriers  for  hire  from  ports  in 
the  United  States." 

(Complainant  alleges  that 
Resj)ondents.  hy  banning  (Complainants 
from  traveling  on  ships  operated  hy 
Princess  and  (Carnival  i)lc  and  failing  to 
refund  a  deposit,  violated  4(i  U..S.(;. 
41104(10)  which  provides  that  "|ai 
common  carrier,  either  alone  or  in 
conjunction  with  anv  other  person, 
directlv  or  indirectlv.  mav  not  *  *  * 

(10)  unreasonably  refu.st!  to  deal  or 
negotiate  *  *  *" 

Complainant  ntcpiests  that  "the 
(Commi.ssion  issue  appro])riate  relief, 
including,  hut  not  limited  to.  entrv  of  a 
final  order  enjoining  the  refu.sal  to  deal 
policy  as  to  Li.sa  (Cornell  and  Ware 
Cormdl.  entry  of  final  order  restoring  all 
economic  lo.sses  as  set  forth  herein  in 
the  amount  of  S33. 1000.00  and  a  award 
of  fees  and  costs  of  action." 

The  full  text  of  tin*  comj)laint  can  he 
found  in  the  (Commission's  Electronic 
Reading  Room  at  www.finc.^ov. 

This  proceeding  has  been  assigned  to 
the  Office  of  Administrative  Law  Judges. 
The  initial  decision  of  the  jiresiding 
officer  in  this  j)roc(!eding  shall  he  issiuid 
hy  Eehrnarv  10.  2014  and  the  final 
decision  of  the  (Commissi(jn  shall  h(! 
issued  hv  Juue  0.  2014. 

Karen  V.  (migerv. 

S<!(:r<ft(ir\'. 

|I-K  Dim:.  2()1:J-(I:i;J22  I’iled  2-12-i:J;  iiin| 
BILLING  CODE  6730-01-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

The  (Commission  gives  notice  that  the 
following  api)licant.s  have  fihul  an 
application  for  an  Ocean  Trans])ortation 
Intermediary  (OTl)  license!  as  a  Non- 


Ve.ssel-Op(!rating  Common  (Carrier 
(NVO)  and/or  Ocean  Freight  Forwarder 
(OFF)  pursuant  to  .section  1‘)  of  the 
.Shipping  Act  of  1084  (40  IJ.S.C.  40101). 
Notice  is  also  given  of  the  filing  of 
applications  to  am(!nd  an  existing  O  i  l 
license  or  tlu!  Qualifying  Individual  (Ql) 
for  a  licensee!. 

InteueLSteul  per,se)n.s  may  e:e)ntae:t  the 
Offie:e  e)f  Oe:e!:m  Transpeirtatiein 
IntermeuliarieLS.  Fe!eie!ral  Maritime 
(Ce)mmissie)n.  Washingtein.  UC  20.'i73,  hv 
teleipheene  at  (202)  .‘i23-.'i843  eir  hy  email 
at  ()TI@fmc.<i()v. 

Agility  Pre)jee:t  Le)gistie;.s,  Ine:.  (OFF). 
l-IOOt)  Meerales  Roael.  He)uste)n.  TX 
77032.  ()ffie:e!r.s:  Crant  Wattman. 
Prexsielent  (Ql).  Larry  \Veise:hwill, 
.Senieir  Vie:e!  Presielent,  Applie:ation 
T\’pe:  Ql  Change!. 

Ally  Le)gistie:.s  LLC  (NVO  &  OFF).  387 
Uatherly  Roael.  .Scituate.  MA  02000. 
Offie:er.s:  .Stephem  ).  Zamhe).  Mtauhe!!' 
(Ql).  .Ste!j)hen  A.  Zamhe).  Me!mhe!r. 
Ap])lie:atie)n  Tvpe:  New  NVO  K  OFF 
Lie:e!n.se!. 

Axieim  Weirlelwiele  Leigistix  Ine:.  (OFF). 
42.')!  \V.  |e)hn  (Carpenter  Fre!e!wav. 
#100.  Irving.  TX  7.')003.  Offie;e!rs: 
je!ffre!y  .S.  He!ll.  Pre!siele!nt  (Ql),  Nie;ki 
(Ce)mhs.  .Se!e:re!tarv.  Apj)lie:atie)n  Tv])e!: 
Nenv  OFF  Lie:e!n.se!. 

Brisk  Le)gi.slie:.s  Ine:.  (NVO  K  OFF).  1077 
Flmhurst  Reeael.  Flk  (Creive  Village!,  IL 
00007.  ()ffie;e!rs;  Jeeshua  11.  (Chau, 
Presiele!!)!  (Ql),  Be!ssie  S.  (Chau, 
.Se!e:re!tarv.  A])plie;atie)n  Type!:  Ne!w 
NVO  K  OFF  Lie;e!n.se!. 

De!hn;ir  Internatieenal  (N.Y.)  Ine;.  elha 
De!lmar  lnt(!rnatie)nal  elha  De!lmar 
lnte!rnatie)nal  (U.SA).  (NVO  K  OFF). 
One  Cross  Islanel  Plaza.  .Suite  11. '5, 
Re)seelale!.  NY  11422.  Offie.ers:  Reeheat 
Tayleir.  Vie:e  Presielent  (Ql),  Rohent 
Cutler,  Prexsieleait. 

Diree;t  Line  Transjiejrtation.  LLC.  (NVO), 
9034  F.  Faste!r  Plae:e!,  .Suite  #203, 
Cemteamial.  (CO  80112.  ()ffie:e!rs:  Erie: 

.S.  Bachman,  Manager  (Ql),  William  F. 
Ve)ge!l,  Managing  Member. 
Applie;atie)n  Type::  New  NVO  Lie:e!nse!. 
A|)i)lie:atie)n  Type:  Ql  (Change. 

Early  Birel  Pie;k  U])  anel  Ue!live!rv.  LL(C 
((IFF).  128  Magneilia  .Streu!!. 
Brielge!])e)rt,  (CT  00010,  Offie:e!r:  junie)r 
Hart,  Meanhea-  (Ql),  A|)plie:atie)n  Type: 
Nenv  OFF  Lie:e!n.se!. 

Fastgreiw  Le)gi,stie;.s  (Ame!rie;as)  Ine: 
(NVO),  17.')88  Reiwlanel  .Stre!e!t,  .Suite 
20().  (City  e)f  Inelustry.  (CA  91748, 
Offie.ers:  PeUea'  .Shih,  .Seairedarv  (Ql). 
Cuaug  Heuig,  Pre!.siele!nt,  Apj)lie:atie)n 
Type:  Ne!W  NVO  Lie:e!n.se!. 

Je!re)me!  Okeele)  anel  Daviel  Ne!wte)n  elha 
Fmunah  Cleihal  (NVO  K  Ok’F),  1904 
Farnam  .Streu!!,  .Suite  (ilO.  Omaha.  NF 
()8102,  Offie:ers:  Daviel  D.  Nenvte)!). 
Partner  (Ql),  Je!re)me!  Okeele),  Partnea'. 


Ai)i)lie:atie)n  Tyj)e!:  New  NVO  K  OFF 
Lieiense. 

Je)llv  Feerwareling  U.SA.  Ine:.  elha  )e)llihe)x 
(Carge)  Fx])re!ss  elha  Pineiy  Fx])re!ss 
(Carge)  elha  (Chips  R'U.S  (NVO),  470 
Cleiverleaif  Drive,  .Suite  AKB,  Balelwin 
Park.  CA  91700.  Offie:e!rs:  Maria 
Le)urele!.s  A.  Timhe)l,  Presieleait  (Ql), 
Urele!lia  (C.  Linayae),  .Seairetary. 
y\|)])lie;atie)n  Type:  New  NVO  Lie;e!n.se. 
Maguum-Ramstr  (Carge)  LLC  (NVO  K 
OFF).  2  Ethel  Re)ael,  .Suite  202(C. 
Felise))),  Nj  08817.  Oifie:e!r.s:  Dehe)ra  A. 
.Sae:e:o-Alte!risie).  .See:re!tary  (Ql).  Dilij) 
Ram.  Pre!siele!nt.  Ai)plie:atie)n  Tv])e: 
New  NVO  K  OFF  Lie:e!n.se. 

Trans  We)rlel  Fre!ight  .Svstem  NYC  (Ce)rj). 
(NVO  K  OFF),  14.')36  l.'iO  StreHd,  Suite 
200.  |amaie;a.  NY  11434.  Offie:e!rs: 
Xiumin  Wu,  Presielent  (Ql).  Philip 
(Cheu!,  Vie;e  Presieleait,  Applie:atie)n 
Type:  New  NVO  K  OFF  License. 

Unity  (Cargo  Manage!ment  Servie.es  U.SA 
Ine:.  (NVO),  9090  Telstar  Aveauie. 

Suite  222A.  FI  Monte),  (CA  91731. 
()ffie:ers:  Maggie  Lok.  .Se!e:re!tarv  (Ql), 
Yuhe)ng  aka  Me)inv  Lin.  (CFO. 
A])plie:atie)n  Tvpe:  New  NVO  Lie:e!n.se!. 
Vie:te)ria  Line  LLC  (NVO  K  OFF),  2000 
N.W.  84th  Ave!nue!.  Miami.  FL  33122, 
()ffie;er.s;  Alherte)  J.  Marine),  Managing 
Me!mhe!r  (Ql),  Je),se!  R.  DeVivere), 
Me!mhe!r.  Applie:atie)n  Tvpe:  New  NVO 
K  OFF  Lie:e!nse!. 

Western  Dire!e:t  FxpiD.ss,  LL(C  (NVO  K 
OFF),  47002  Kate)  Re)ael,  Fre!me)nt.  (CA 
94.')38.  Ofiie:e!rs:  Ffren  C.  Yap,  Vie;e 
PreLsielent  (Ql).  Anlhe)ny  D.  Zimmer. 
Pre!sielent.  Ap])lie;alie)n  Tv])e):  New 
NVO  K  OFF  Lie:e!nse!. 

By  ll)(!  (Ceaiiinissioa. 

Daleul;  Mihriiarv  8.  2013. 

Kare!!)  V.  (ire!ge)ry. 

Srcraltiry. 

|FR  Dcic.  2()i:)-():i:!2e)  Filocl  2-1 2-1  :i;  8:4.")  am| 
BILLING  CODE  6730-01-P 

FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  a  Bank  or 
Bank  Holding  Company 

The  ne)tifie;ant.s  listeiel  heleiw  have 
applieiel  imeleir  the  (Change  in  Bank 
Ceintriil  Ae;t  (12  U..S.C.  1817(j))  anel 
S  22.1.41  e)f  the!  Beiarel’s  Re!gulatie)n  Y  (12 
CFR  221.41)  te)  ae;epiire!  sharexs  eif  a  hank 
eir  hank  heileiing  e:e)m])any.  The)  fae;te)rs 
that  are  e;e)nsiele!re!el  in  ae:ting  ein  the 
ne)tie:e!s  are!  set  feirth  in  ])aragraj)h  7  eif 
the  Ae;t  (12  U.S.C.  1817(j)(7)). 

The  ne)tie:es  are  available  feir 
imnuKliate!  ins])ee;tie)n  at  the  Feeleral 
Re!.se!rve!  Bank  inelieiateel.  The  ne)tie:e.s 
alse)  will  he  available  feir  inspe!e:tie)n  at 
the  e)ffie:e!s  eif  the!  Beiarel  eif  Ceiverneirs. 
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Interested  ])ersons  may  exjiress  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice;  or  to  the  offices 
of  tlie  Board  of  (iovernors.  (iominents 
must  1)(;  r(;ceive(l  not  later  than  Fehruarv 
28,2013. 

A.  k'ederal  Reserve  Bank  of  Kansas 
(iity  (13(;nnis  D(;nn(;y,  Assistant  Vice 
l’r(;sident)  1  Memorial  Drive.  Kan.sas 
('.ity,  Missouri  04198-0001: 

1.  I^diivn  U'.  Bit’t’drsidff.  (ianon  (iity, 
(Colorado:  to  retain  voting  shares  of 
(ianon  Bank  (lorporation,  and  thereby 
indirectly  retain  voting  shares  of  Cianon 
National  Bank,  both  in  Cianon  (iitv. 
Colorado. 

Hoard  of  Governors  of  llu;  l-’euUa'al  K(!S(!rv(; 
.Systean.  l-ohruarv  8,  2013. 

Margaret  Mcdloskoy  Shanks. 

Sacralarv  of  tha  Hoard. 

IKK  Hoc.  2()i:<-():!2H4  Filial  2-12-1:1:  «:4.a  am| 
BILLING  CODE  6210-01-P 

GENERAL  SERVICES 
ADMINISTRATION 

[Notice-MV-2013-02;  Docket  No.  2013- 
0002;  Sequence  3] 

Public  Availability  of  General  Services 
Administration  FY  2012  Service 
Contract  Inventory 

AGENCY:  (ieneral  Services 
Administration  ((kSA). 

ACTION:  Notice  of  Biihlic  Availability  of 
h'Y  2012  Servic:e  Contract  Inventories. 

SUMMARY:  In  accordance  with  Section 
743  of  Division  C  of  Fiscal  Year  (k'Y) 
2010  Consolidated  Appropriations  Act 
Public  Law  111—117,  CSA  is  inihlishing 
this  notice  to  advise  the  |)uhlic  of  the 
availability  of  the  FY  2012  Service 
Contract  Inventories. 

DATES:  February  13,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  service  contract 
inventory  should  he  directed  to  Mr.  Paul 
F.  Boyle  in  the  Office  of  Ac(|uisition 
Policy  at  202-501-0324  or 
Pdul.Bovle@asd.yi,ov. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  Section  743  of  Division 
C  of  Fiscal  Year  (FY)  2010  Consolidated 
A|)])ropriations  Act  Public  Law  Hi¬ 
ll  7,  CSA  is  publishing  this  notice  to 
advi.se  the  ])uhlic  of  tin;  availability  of 
the  I'T  2012  Service;  Contract 
Inventories.  'I’hese  inventories  provide 
information  on  service  contract  actions 
over  $25,000  that  were  made  in  FY 
2012.  3'he  information  is  organized  by 
fum;tion  to  show  how  contracted 
resources  are  distributed  throughout  the 
agency.  The  inventory  has  h(;en 
developed  in  accordance  with  guidance 


issued  on  Dec.emher  19,  2011  by  the 
Office  of  Management  and  Budget's 
Office  of  Federal  Procur(;ment  Policy 
(OFPP).  OFPP’s  guidance  is  available  at: 
htlp://\v\\’\\’.\vhitdliousd.<>ov/sitds/ 
({dfddlt/lilds/onih/procdrdindnt/iiu^ino/ 
sdrvicd-conti'dcl-idvdntoiv-f’diddnco. 

The  CSA  has  ])ost(;d  its  inventory  and 
a  summary  of  tin;  inventory  on  the 
CSA.Cov  homepage  at  the  following 
link:  hl1p://\v\v\\’.asd.a()\'/osdS(:i. 

Hilled:  l''el)niiiry  7.  2013. 

Laura  (L  Aulnlta, 

Senior  Prociddiiunil  li.wcniive  & 
Depulv  (ihief  Ac(piisition  Officor.  Office  of 
AcijiiisHion  PoHcv.  General  Senices 
Adniinislralion. 

|FK  Doc.  20i:t-():t27<l  Filed  2-12-13:  8:45  iim| 
BILLING  CODE  6820-61-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

[Document  Identifier:  HHS-OS-18774-60D] 

Agency  Information  Collection 
Activities;  Proposed  Collection;  Public 
Comment  Request 

agency:  Office  of  the  Secretary,  HUS. 
ACTION:  Notice. 

SUMMARY:  In  com|)li;mce  with  section 
35()()(c)(2)(A)  of  the  Pii])erwork 
Reduction  Ai;t  of  19tl5.  the  Office  of  the 
Secretarv  (OS).  Depiirtment  of  Health 
and  Human  Services,  announces  plans 
to  submit  a  new  Information  Collection 
Recpiest  (ICR),  de.scrihed  below,  to  the 
Office  of  Mamigement  and  Budget 
(OMB).  Prior  to  submitting  that  ICR  to 
OMB,  OS  .seeks  comments  from  the 
public  regarding  the  burden  e.stimate. 
lielow,  or  any  other  aspect  of  the  ICR. 
DATES:  Comments  on  the  ICR  must  he 
received  on  or  before  April  15.  2013. 
ADDRESSES:  Submit  your  comments  to 
Infonndtion.CjolldctionCAddVdncd 
@hbs.<>ov  or  by  calling  (202)  090-0102. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  Collection  Clearance  staff, 
Infonudtion.CjollecAionCjlddVdnce 
©hhs.oQv  or  (202)  090-0102. 
SUPPLEMENTARY  INFORMATION:  When 
submitting  comments  or  recpiesting 
information,  plea.se  include  the 
document  identifier  HHS-OS-l 8774- 
OOD  for  reference.  Information 
Collection  Recpiest  Title:  Survey  of 
Phvsician  Time  lJ.se  Patterns  under  the 
Meilicare  Fee  Schedule. 

Abstrdct:  This  informatiou  collection 
is  a  survey  of  physician  providers  in 
five  specialties  (internal  medicine, 
radiology,  cardiology,  ophthalmology, 
and  orthojjedics)  to  gather  information 


on  the  clinical  time  spent  in  providing 
.select(;d  services  as  well  as  related 
information  on  the  physician’s  ])ractice. 

Need  and  Proposed  1 1 so  of  iho 
Informotion:  The  Office  of  tlie  Assistant 
S(;cr(;tarv  for  Planning  and  Evaluation  is 
cnrr(;ntly  conducting  a  number  of 
studies  aimed  at  producing  (;vidence 
that  will  help  to  im|)rove  the  accuracy 
of  the  Medicare  Physician  Fei;  Schiiduh;. 
Under  the  Medicare  Physician  Fee 
Schedule,  payments  are  based  in  j)art  on 
the  relativi;  amount  of  physician  work 
associated  with  each  service.  For  a 
number  of  reasons,  payment 
differentials  for  Evaluation  and 
Management  services  relative  to 
procedures,  rather  than  narrowing,  have 
continued  to  widen  over  time.  While  the 
fee  .schedule's  relative  values  are 
u])dated  to  reflect  changes  in  medical 
])ractic:e,  technology  and  physician 
]3roductivity.  .some  have  (pie.stioned 
whether  the  current  proc:ess  adeejuately 
refl(;cts  these  changes.  The  intended 
data  collection  effort  would  he  used  to 
gather  informatiou  on  the  time  data  that 
is  u.si;d  as  an  input  in  the  fee  sch(;dule. 
Analy.ses  show  that  ev(;n  though  work  is 
defined  as  both  time  and  intensity,  final 
work  values  are  highly  corr(;lated  with 
tin;  time  m(;asure,  with  time  (;xplaining 
between  80  and  90  percent  of  the  inter- 
.service  variance  in  work.  Howev(;r. 
si;veral  studies  .sugg(;.st  potential  flaws 
in  estimates  of  time  associate;!!  with  pre- 
,  post-  and  intra-service  work, 
demonstrating  that  the  time  estimates 
used  for  manv  services  exceed  actual 
times  when  objectively  measured 
through,  for  e.xamph;.  operating  room 
logs.  Tin;  survey  data  will  he  u.sed  to 
inform  several  gaps  in  knowledge 
critical  to  improving  the  accuracy  of  the 
fee  .schedule,  including  (i)  the  .strength 
of  the  correlation  between  physician- 
reported  clinical  time  and  fee-.schedule 
time  values  for  surveyed  services;  (ii) 
how  consistent  the  relationships  are 
across  services  and  across  s))(;cialtie.s: 
(iii)  whether  the  relation.shij)s  vary 
across  physicians  in  different  types  of 
])ractice  settings,  and  (iv)  wh(;ther  this 
approach  to  gathering  time  data  is 
feasible  and  could  he  scaled  up  for  a 
larger  effort.  Likely  Respondents: 
Practicing  |)hvsicians  in  5  specialties. 

Barden  Stoteinent:  Burden  in  this 
cont(;xt  m(;an.s  the  time  exj)ended  hv 
p(;r.son.s  to  generate,  maintain,  retain, 
disclo.se;  or  j)rovide  the  information 
re(|U(;.st(;d.  'I’liis  includes  the  time 
ne(;ded  to  review  in.structious.  to 
develo]),  acepiire.  install  and  utilize 
technologv  and  svstems  for  the  purj)o.se 
of  collecting,  validating  and  v(;rifving 
information,  ])roces.sing  and 
maintaining  information,  and  disclosing 
and  providing  information,  to  train 
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|)(!r.sonnel  and  to  l)e  al)lo  to  respond  to  the  colhiction  of  information,  and  to  liours  estimated  for  this  ICR  are 

a  collection  of  information,  to  .search  transmit  or  otlun  wise  disclo.se  the  summarized  in  the  table  below, 

data  .sources,  to  complete  and  review  information.  The  total  annual  hurdtm 


Total  Estimated  Annualized  Burden— Hours 


Number  of 

Number  of 

Average 
burden  per 

Total  burden 

respondents 

responses  per 
respondent 

response 
(in  hours) 

hours 

Ineligible  . 

45 

1 

.05 

2.25 

Eligible  . 

600 

1 

.25 

150 

Total  . 

1 

645 

1 

.24 

152.25 

os  specifically  re(|uests  i;omments  on 
(1)  the  necessity  and  utility  of  the 
propo.sed  information  collection  for  the 
proper  jierformance  of  the  agency's 
functions.  (2)  the  accuracy  of  the 
estimated  burden.  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (4)  the 
u.se  of  automatcul  collection  techni(]ue.s 
or  other  forms  of  information 
technology  to  minimizi!  the  information 
collection  burden. 

Darius  'Taylor, 

Df^piilv.  Infornuilion  (lolhction  ('AiHtrunm 
Oflirrv. 

II'K  Dih:.  Z(ns-():1Z70  l-’iliMl  8:45  iiinl 

BILLING  CODE  4150-45-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Agency  for  Healthcare  Re.search 
and  Quality.  HITS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  to  recjuest 
that  the  Office  of  Management  and 
budget  (OMH)  ap|)rove  the  proposed 
information  collection  project:  “I’atient- 
Reported  Health  Information 
Technology  and  Workfiow.”  In 
accordance  with  the  Raperwork 
Reduction  Act.  44  IJ.S.Cl.  3.'j01-3,'}21 . 
AHRQ  invites  the  ])ul)lic  to  comment  on 
this  jiroposed  information  collection. 
DATES:  (lommimts  on  this  notice  must  he 
ret;eived  by  April  I.T.  2013. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Doris  LelTowitz. 

Reports  (Ilearance  Officer.  AHRQ.  by 
emai  1  at  (ioris.I(ifko\vitz@AHRQ.hhs.^ov. 

Oopies  of  the  proposed  collection 
plans,  data  collection  in.struments.  and 


specific  details  on  the  estimated  burden 
can  be  obtained  from  the  AHRQ  Re])orts 
(dearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Lefkowitz.  AHRQ  Re|)orls 
Clearance  Officer.  (301)  427-1477.  or  by 
email  at  (loris.I(ifk()\vitz@AHHQ.hhs.<>ov. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Project 

Pdtiani-Hcportad  Health  Information 
Technoloov  and  Workflow 

Health  IT  can  im])rove  (piality  of  care 
by  arraying  relevant  information. 
disi)laying  clinical  guidelines, 
highlighting  test  values  of  concern, 
calculating  medication  doses,  and 
su])])orting  clinical  decisionmaking  in 
manv  wavs  (C.haudhrv  at  of,  200()). 
•Successful  health  I  T  implementation 
recpiires  careful  attention  to  the 
workfiow  of  clinicians  and  others 
involved  in  care  delivery.  However,  few 
studies  have  examined  how  health  I  T 
can  change  workflow  in  ambulatorv 
physician  practices.  Further,  in  most 
studies  that  address  health  I  T  in 
ambulatory  settings,  workflow  is  not  the 
main  focus  of  the  research  (l)nertl, 
Weinger.  |ohnson  et  ah.  2()()9,  Caravon. 
Karsh.  Cartmill  et  ai,  201  Oa).  The  health 
IT  literature  has  not  focu.sed  on 
sociotechnical  factors,  such  as  patient  or 
provider  characteristics,  physical 
environment  and  layout;  tec:hnical 
training  and  support;  functionalitv  and 
usability  of  health  IT;  worker  roles,  staff 
workload,  stre.ss.  and  job  .satisfaction; 
and  c;omnumication  Hows.  Im|)ortant 
work  that  does  address  such  factors 
comes  mainlv  from  in])atient  .settings,  or 
from  other  countries  where  the  health 
care  system  is  (piite  different  than  in  the 
II.,S.  (Tjora  and  .Scamhler,  2()0(); 
Ammenwerth,  filer,  and  Mahler,  200(>; 
Niazkhani,  Pirnejad,  de  fiont  et  ak, 

2008;  Niazkhani,  Pirnejad.  berg  et  (d., 
2009).  Although  many  of  these  studies 
have  concluded  that  changes  in 
workfiow  occur  when  implementing 
different  health  IT  applications,  few 


studies  have  actually  examined  how 
workflow  changes. 

In  recent  years  there  has  been  an 
increase  in  the  use  of  health  IT  to 
ca])tur(!  patient  rej)orting  of  medical 
histories,  symptoms,  results  of  self¬ 
testing  (e.g..  blood  glucose  levels,  blood 
])res.sure).  weight  (lue.stions  and 
concerns,  over-the-counter  medication 
use,  and  other  information  that  ])atients 
need  to  share  with  their  care  providers. 
Health  IT  can  elicit  such  information 
from  patients,  and  helj)  incor])orate  it 
into  tile  flow  of  information  within  a 
physician’s  jiractice  so  that  the 
information  is  detailed,  actionable, 
timely,  and  can  he  used  to  meet 
jiatients'  treatment  goals.  Gathering  and 
integrating  information  from  jiatients 
using  health  IT  can  include  jiatient 
surveys  and  other  jire-formatted 
information  collection  mechanisms  (e- 
forms).  .secure  messaging  (email) 
between  jiatients  and  their  jiroviders 
(byrne.  Elliott,  and  Firek,  2()()t);  bergmo. 
Kummervold,  Gammon  et  ah.  2{)().'));  and 
Jiatient  jiortals  (sometimes  referred  to  as 
[electronic]  jier.sonal  health  records  or 
PHRs,  Jiatient  jiortals  allow  jiatients  to 
view  jiortions  of  their  medical  records 
[e.g.,  view  laboratory  te.st  results]  and 
sujijiort  other  health-related  tasks  such 
as  making  ajijiointments  or  reque.sting 
medication  refills).  The  use  of  jiatient- 
rejiorted  information  is  not  yet  widely 
integrated  into  health  IT. 

This  jiroject  wifi  fill  the  gajis  in  the 
current  literature  by  exjiloring  the 
infiuence  of  sociotechnical  factors — for 
clinicians  and  their  office  staff,  and  for 
jiatient.s — in  cajituring  and  using 
jiatient-rejiorted  information  in 
ambulatorv  health  IT  systems  and 
associated  workflows.  The  goal  of  the 
Jiroject  is  to  answer  the  following 
re.search  (juestions; 

•  1  low  does  the  use  of  health  IT  to 
cajiture  and  use  jiatient-rejiorted 
information  sujijiort  or  hinder  the 
workflow  from  the  viewjioints  of 
clinicians,  office  staff,  and  jiatients? 

•  How  does  the  sociotechnical 
context  influence  workflow  related  to 
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the  (:a|)tiire  and  use  of  palient-rejjorted 
information? 

•  How  do  i)ra(;ti(;es  redesign  tlieir 
workflow  to  incorporate  the  ca])ture  and 
use  of  |)atient-reporte(l  information? 

'I’lu!  study  will  consist  of  rigorous 
mixed-nuithods  t:ase  studies  of  six 
amhulatory  care  physician  i)ractices 
including  thnu;  small  ])ractices  (1-3 
])hysicians  and  the  otluir  clinicians  and 
office  staff  in  their  practices)  and  three 
medium-siz(!d  practices  (4—10 
physicians,  and  the  other  clinicians  and 
office  staff  in  their  ])ractices).  These  c:ase 
studies  will  h(!  conducted  during 
multiday  (3  to  4  days)  site  visits  to 
collect  information  for  this  exj)loratory 
research.  The  multiple  c:ase  study 
re.search  ap])roach  of  Eisenhardt  and 
colleagues  (Brown  &  Eiscmhardt,  1997; 
Eisenhardt.  lt)89)  will  guide  data 
collection  and  data  analysis,  to 
elucidate  health  I'l’  workflows  and 
imjjortant  sociotechnical  factors  (for 
l)atients,  clinicians,  and  office  staff)  in 
the  ca])ture  and  use  of  patient-re])orted 
information. 

A  locals  of  the  case  studies  will  he  to 
identify  cairrent  workflows  related  to 
])atient-reported  information,  and 
determine  the  work  system  factors  that 
influence  workilows  (harriers  and 
facilitators).  In  ])arti(ailar.  data  collected 
from  the  six  practices  will  helj)  identify 
hottlenecks  and  sources  of  delay, 
unnecessary  steps  or  dujilication. 
rework  to  correct  errors  or 
inconsistencies,  role  ambiguity,  missing 
information,  and  lac:k  of  data  cpiality 
controls  or  reconciliation  of 
inconsistencies.  I’he  focais  is  not  on  tlie 
content  of  information  re])orted  by 
patients,  or  how  it  alters  clinicians’ 
diagnostic  or  treatment  decisions. 

Rather,  the  focus  is  on  the  workflows 
recjuired  to  cajiture,  jirocess,  and  make 
use  of  information  that  jiatients  report  to 
their  care  providers. 

This  study  is  being  conducted  by 
AHRQ  through  its  contractor,  Abt 
A.ssociates  Inc.,  and  subcontractors 
University  of  Wi.sconsin-Madi.son  and 
University  of  Alahama-Birmingham, 
pursuant  to  At  IRQ’s  statutory  authority 
to  conduct  and  sujiport  re.search  on 
health  care  and  on  systems  for  the 
delivery  of  such  care,  including 
activities  with  respect  to  health  care 
technologies  and  the  (juality. 
effectiveness,  efficiency, 
aj)i)roj)riateness  and  value  of  health  care 
.services  including  cpiality  measurement 
and  improvement.  42  U.S.U.  299a(a)(l), 

(2)  and  (5). 

Method  of  Collection 

To  achieve  the  goal  of  this  project  the 
following  activities  will  he  conducted  at 
each  of  six  jiarticipating  amhulatory 


])hysician  practices  (referred  to  herein 
as  ‘study  sites’): 

(1)  Preliminary  Conference  Call:  The 
Practice  Manager  (the  individual  in  each 
])ractice  who  manages  day-to-dav 
operations)  and  the  Physician  Leader 
(the  physician  in  each  jnactice  who  is 
most  knowledgeable  about  health  I'l’  and 
health  I'l’  implementation)  will  he  asked 
to  |)articipate  in  a  preliminary 
conference  call  to  learn  about  the  study 
site  and  what  will  he  ex|)ected  of  their 
])ractice  as  a  study  site,  'fliis  call  will 
last  approximately  one  hour  and  will  be 
comjjleted  by  up  to  2  participants  per 
site  for  a  total  ol  uj)  to  12  partic:i])ants 
across  sites. 

(2)  Pre-Visit  Que.stionnaire:  'I’he 
Practice  Manager  will  he  asked  to 
comjjlete  a  brief  (piestionnaire  |)rior  to 
the  site  visit,  describing  the  practice 
size,  health  IT  installed,  jiatient 
])opulation  served,  and  other  general 
contextual  information  about  the 
practice  and  use  of  health  I'l’.  'I'lie  Pre- 
Visit  Que.stionnaire  will  take 
approximately  one  hour  to  comjilete 
and  will  he  conpileted  by  uj)  to  one 
respondent  |)er  study  site. 

(3)  Practice  'Four:  Each  of  the  six  site 
visits  will  begin  with  a  one-hour  tour  of 
the  jiractice  and  discu.ssion  with  the 
Practice  Manager  to  observe  the 
physical  layout  and  computer  work 
stations,  clarify  the  purpose  of  the  study 
and  the  site  visit,  and  clarifv 
information  from  the  Pre-Visit 
Questionnaire. 

(4)  Interviews  with  Practice  Manager 
and  Physician  Leader:  Following  the 
tour  at  each  study  site,  the  Practice 
Manager  and  Physician  Leader  will  he 
a.sked  to  jiarticipate  in  a  one  hour 
interview.  'Fhe  interview  with  the 
Practice  Manager  will  focus  on  the 
sociotechnical  context  of  the  practice, 
with  an  em])hasis  on  the  social  context 
of  the  practice.  The  interview  with  the 
Physician  Leader  will  also  focus  on  the 
sociotechnical  context  of  the  practice, 
and.  in  particular,  the  tec:hnical  aspects 
of  clinicians  using  the  health  FF  sv.stem. 
'Fhe  focus  will  he  on  the  workflow 
across  the  practice,  not  the  workflow  of 
these  two  individuals.  'Fhis  information 
will  be  n.sed  to  create  the  basic  outline 
or  .structure  of  a  Workflow  Process 
Ma])(s).  a  diagram  that  shows  the 
temporal  secjuencing  of  tasks  in  relation 
to  other  work  system  elements  (person, 
organization,  environment,  and  tools 
and  technologies).  It  will  also  be  used  to 
begin  to  identify  potential  variation  or 
flexihilitv  in  individuals’  workflows, 
and  provide  context  regarding  multijile 
IT  .systems  that  may  he  in  u.se  in  the 
practice.  'Fhe  information  obtained  from 
these  interviews  will  be  augmented  by 
oh.servation  of  workflows  in  the  jiractice 


and  interviews  with  others  in  the 
practice,  as  described  in  #.'5  and  #0. 

(.'))  Observations  of  Clinicians  and 
Office  Staff:  Researchers  will  oh.ser\'e 
between  7  to  20  clinicians  (including 
physicians,  nurse  jiractitioners, 
jihvsician  assistants,  nurses,  medical 
assistants,  and  ancillary  .staff)  and 
between  3  to  7  office  staff  (including  the 
front  desk  recejitionist,  FF  staff,  clerks, 
and  other  non-clinical  .staff)  jier  study 
site,  de])ending  on  site  size  for  a  total  of 
up  to  81  clinic:ian.s  and  up  to  30  office 
.staff  oh.servations  across  the  studv  sites. 
Observations  will  take  place  as 
clinicians  and  office  staff  work  to  elicit, 
integrate  and  work  with  ])atient- 
reported  information.  Each  clinician 
will  he  observed  for  up  to  two  hours  and 
each  office  staff  jjerson  will  be  ob.served 
for  up  to  30  minutes.  These  oh.servations 
perioils  are  different  because  clinicians’ 
work  is  more  complex  and  varies  more 
from  one  patient  to  the  next,  while 
office  .staff  work  varies  less. 

Observations  will  focus  on  j)roce.s.ses, 
bottlenecks,  facilitators,  workarounds, 
and  points  in  the  workflow  when  paper 
information  su})])lements  electronic 
information.  Observations  of  both 
clinicians  and  office  staff  will  he 
recorded  on  the  Oh.servation  Form.  'Fhe 
oh.servations  will  he  used  to  create  a 
detailed  Workflow  Process  Map(.s).  'Fhis 
data  collection  will  not  burden  the 
clinic  staff  and  is  not  included  in  the 
burden  estimates  in  Exhibit  1. 

(B)  Interviews  with  (Clinicians  and 
Office  Staff:  Following  oh.servations  of 
the  workflow,  each  clinician  and  office 
staff  person  who  was  ohserveil  will  he 
interviewed  for  u])  to  one  hour,  for  a 
total  of  u])  to  81  clinic:ians  and  uj)  to  30 
office  staff  interx  iews.  If  there  are  more 
clinicians  or  office  staff  than  can  be 
interviewed  during  the  site  visit,  tho.se 
with  the  most  extensive  experience  with 
jiatient-reported  information  will  be 
.selected  for  interviews.  'Fhese 
interviews  will  include  discussion 
about  the  sociotechnical  context,  the 
workflow  observed  (see  above), 
facilitators  and  harriers  to  capturing  and 
using  patient-reported  information,  and 
whether  there  are  uncommon  workflow 
patterns  that  arise  oci:a.sionally  hut  were 
not  observed.  Unlike  the  interviews 
with  the  Physician  Leader  and  Practice 
Manager,  these  interviews  will  focus  on 
the  workflow  of  each  individual,  not  the 
workflow  across  the  entire  practice.  'Fhe 
same  interview  guide  will  be  u.sed  for 
both  clinician  and  office  staff 
interviews. 

(7)  Survey  of  Cilinicians  and  Office 
Staff:  All  clinicians  and  office  staff  in 
the  six  study  sites  will  he  invited  to 
respond  to  a  survey.  Although  there 
may  not  be  sufficient  time  on  site  to 
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observe  aiu!  interview  everv  clinician 
and  office  staff  piirson  in  the  medium- 
sized  practices,  all  of  them  will  be  asked 
to  complete  the  survey  (pKistioimaire. 
'rhiuefore.  the  uumher  of  surv(?y 
resjM)udeuts  is  greater  than  the  uumher 
of  ob.s(!rv(id  aud  interviewed 
iudividiials.  Dp  to  10  surveys  will  lx; 
completed  at  each  small-sized  study  site 
aud  up  to  3.')  surveys  will  be  com])leted 
at  (!ach  mediiuu-siziKl  study  site,  fora 
total  of  up  to  135  resj)oudeuts  across  the 
six  sites.  The  surveys  will  be  u.sed  to 
collect  data  regarding  attitudes  about 
and  |)(!rcej)tious  of  tin?  luialth  IT 
workflows  staff  engage  in  ndattul  to 
|)atieut-re])orted  iuformatiou  aud  the 
im])act  of  health  IT  on  workload,  stress, 
aud  job  .satisfaction,  because  workflow 
can  impact  workload  aud  job 
satisfaction  which  have  been  shown  to 
im|)act  (luality  of  care,  'fhe  survey  will 
also  l)e  u.sed  to  collect  data  on  barriers 
aud  facilitators  a.ssociated  with 
capturing  aud  using  patient -reported 
iuformatiou. 

(8)  Patient  Interviews:  Patients  will  be 
interviewed  to  understand  the  workflow 
of  entering  or  rej)ortiug  iuformatiou 
from  the  patient's  jx'rspective:  the 
extent  aud  adecpiacv  of  training  or 
instruction  patients  njceived  in  using 
the  health  I  T;  attitudes  about  the  time  it 
takes  to  rej)ort  iuformatiou;  aud  whether 
there  are  challenges,  barriers, 
facilitators,  or  workarounds  commonly 
u.sihI  by  patients  as  they  njport 
iuformatiou  recjue.sted  by  tlieir  care 
providers.  Five  |)atieut.s  will  he 
interviewed  at  each  small  practice  aud 
u|)  to  seven  at  each  medium-sized 
practice,  for  a  total  of  up  to  3(i  across  the 
six  study  sites.  More  patients  will  be 
interviewed  in  the  medium-sized 
practices  because  there  ani  more 
clinicians  in  the.se  practices,  aud  each 
may  have  different  pattcirus  of 


interacting  with  tluur  patients. 
Interviewing  more  patients  will  enhance 
th(!  ability  to  captnn;  information  about 
variation  in  the  clinician-patient 
information  sharing  and  interaction. 
The.se  interviews  will  ludp  researchers 
understand  the  range  of  patient 
experiences. 

(9)  Post-Visit  Follow-up  to  Review  the 
Workflow  Proc(!.s.s  Mai)(s):  Following 
each  site  visit,  researclxus  will  complete 
the  Workflow  Process  Map(s)  for  the 
study  site  and  send  it  to  the  Practice 
Manager  and  Physician  Ixiader, 
recpiesting  confirmation  that  the 
understanding  of  their  workflows  is 
correct. 

The  lessons  learned  from  this  nisearch 
may  hi;  used  in  a  variety  of  ways: 

(1)  To  ichmtifv  additional  workflow 
components  that  ambulatory  practices 
should  consider  when  implementing 
health  IT  to  capture  and  u.se  patient- 
reported  information: 

(2)  To  identify  issues  relevant  to  be.st 
jjractice  guidelines  for  health  I  f 
imjjlementation; 

(3)  To  identify  issues  for 
consideration  in  the  design  and 
(ivaluation  of  other  patient-centered 
health  IT  tools. 

The  study  findings  will  be  widelv 
disseminated  to  health  I  f  re.search(;r.s 
and  implementers  via  AURQ's  National 
Re.sonrce  (ienter  for  Health  IT  Web  site. 
The  study  will  (mhance  the  existing 
knowledge  about  sociotechnical  factors 
that  im|)act  health  IT  worktlow,  and 
how  small  and  medium-sized 
ambulatory  practices  emplov  health  I  f 
to  caj)ture  and  n.se  patient-rejjorted 
information  as  they  redesign  their 
workflow  to  ileliver  patient-centered 
care. 


Estimated  Annual  Respondent  Burden  sites' 
;:h  Exhibit  1  shows  the  e.stimated  annual  The  t 

burden  hours  for  the  respondents'  time  estin 

Exhibit  1— Estimated  Annualized  Burden  Hours 


to  ])arlicipate  in  this  r(!search.  The 
Preliminary  Conference  Call  with  each 
site  will  involve  two  peo])le.  the 
Practice  Manager  and  the  Physician 
header,  and  will  re(|uir(!  uj)  to  one  hour 
per  site.  A  total  of  12  peo])le  across  the 
six  studv  sites  will  he  involved.  The 
Pr(!-Vfisit  Questionnaire  and  the  Practice 
Tour  will  he  comi)leted  bv  the  Practice 
Manager  at  each  site  and  will  recpiire  up 
to  one  hour  each.  The  Practice  Manager 
and  the  Physician  header  at  each  site 
(12  individuals  in  total  across  the  (i 
sites)  will  be  .separately  interviewed  to 
gather  in  depth  information  about  the 
.sociotechnical  context  of  the  ])ractic:e. 
The  interviews  will  each  take  up  to  om; 
hour  to  complete.  Interviews  with 
Clinicians  and  Office  Staff  will  be 
c.ompleted  with  a  maximum  of  111 
clinicians  and  office  staff  across  the  six 
study  sites,  and  each  interview  will  last 
UJ)  to  one  hour.  A  maximum  of  13.5 
clinicians  and  office  staff  combined  (uj) 
to  10  for  each  of  three  small-sized  sites 
and  3.5  foreac:h  of  3  medium-sized  sites) 
will  be  asked  to  com})lete  the  c:linician 
and  office  staff  survey,  which  will  take 
a])])roximately  15  minutes  for  each 
re.s|)ondent  to  com])lete.  Dj)  to  38 
|)atients  will  be  interviewed  (5  in  each 
of  the  small  sites  and  uj)  to  7  in  each 
of  the  medium-sized  sites).  Eac;h 
interview  will  take  no  more  than  30 
minutes  to  com|)lete.  A  total  of  12 
j)erson.s  (the  Practice  Manager  and  the 
Physician  Leader  at  each  site)  will  be 
involved  in  the  Po.st-Visit  Follow-iij)  to 
Review  the  Workflow  Process  Ma|)(.s), 
which  will  take  one  hour.  The  total 
annual  burden  hours,  is  estimated  to  he 
211  hours. 

Exhibit  2  shows  the  estimated  annual 
cost  burden  associated  with  the  .study 
sites'  time  to  partici])ate  in  the  research. 
The  total  annual  cost  burden  is 
estimated  to  be  SI  1.031. 


Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Hours  per 
response 

Total  burden 
hours 

Pretiminary  Conterence  Calt  . 

12 

1 

1 

12 

Pre-Visit  Questionnaire  . 

6 

1 

1 

6 

Practice  Tour  . 

6 

1 

1 

6 

interviews  with  Practice  Manager  and  Physician  Leader . 

12 

1 

1 

12 

Interviews  with  Clinicians  and  Office  Staff  . 

111 

1 

1 

111 

Survey  of  Clinicians  and  Office  Staff  . 

135 

1 

15/60 

34 

Patient  Interviews  . 

36 

1 

30/60 

18 

Post  Visit  Follow-up  to  Review  the  Workflow  Process  Map(s)  . 

12 

1 

1 

12 

Total  . 

330 

N/A 

N/A 

211 
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Exhibit  2— Estimated  annualized  burden  hours 


Form  name 

Number  of 
respondents 

Total  burden 
hours 

Average 
hourly  wage 
rate* 

Total  cost 
burden 

Preliminary  Conference  Call  . 

12 

12 

'>$67.15 

$806 

Pre-Visit  Questionnaire  . 

6 

6 

•>46,17 

277 

Practice  Tour  . 

6 

6 

•>46.17 

277 

Interviews  with  Practice  Manager  and  Physician  Leader . 

12 

12 

'>67.15 

806 

Interviews  with  Clinicians  and  Office  Staff  . 

111 

111 

<=55.00 

6,105 

Survey  of  Clinicians  and  Office  Staff  . 

135 

34 

'•45.98 

1,563 

Patient  Interviews  . 

36 

18 

021.74 

391 

Review  of  the  Workflow  Process  Map(s)  . 

12 

12 

067.15 

806 

Total  . 

330 

196 

N/A 

1 1 ,031 

‘Based  upon  the  mean  of  the  average  hourly  wages,  National  Compensation  Survey:  Occupational  wages  in  the  United  States  May  2011, 
“U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics.” 

^The  average  wage  for  Practice  Managers  ($46.17  per  hour)  and  Physician  Leaders  ($88.12  per  hour)  [$88.12  reflects  the  average  for  Family 
and  General  Practitioners  ($85.26  per  hour)  and  Internists,  General  ($90.97  per  hour)]. 

‘’The  average  U.S.  wage  for  Practice  Managers  is  $46.17  per  hour. 

‘=The  weighted  average  wage  for  physicians  ($88.12  per  hour)  [$88.12  reflects  the  average  for  Family  and  General  Practitioners  ($85.26  per 
hour)  and  Internists,  General  ($90.97  per  hour)],  nurse  practitioners  and  physician  assistants  ($41.63  per  hour)  [$41.63  reflects  the  average  for 
Physician  Assistants  ($43.01  per  hour)  and  Health  Diagnosing  and  Treating  Practitioners,  All  ($40.24  per  hour)],  nurses  ($33.23  per  hour),  and 
Office  Staff  ($17.94)  [reflects  the  average  for  Receptionists  and  Information  Clerks  ($12.85  per  hour).  Office  and  Administration  Support  Workers, 
All  Other  ($16.07  per  hour),  and  Computer  Support  Specialists  ($24.91  per  hour)]. 

‘^The  weighted  average  wage  for  physicians  ($88.12),  nurse  practitioners  and  physician  assistants  ($41.63),  nurses  ($33.23)  and  office  staff 
($17.94). 

'’The  average  U.S.  hourly  wage  ($21.74), 


Request  for  Comments 

In  accordance  witli  the  Paperwork 
Reduction  Act,  connnents  on  AllRQ’s 
inlorination  collection  are  reriuested 
with  regard  to  any  of  the  following:  (a) 
Whether  the  projjosed  collec.tion  of 
information  is  necessary  for  the  pro])er 
jMirforinance  of  AIIRQ  health  care 
research  and  health  care  information 
dis.semination  functions,  including 
whether  the  information  will  have 
practical  utility;  (h)  the  accuracy  of 
AHRQ's  estimate  of  burden  (including 
hours  and  costs)  of  the  j3roj)os(Kl 
collection(s)  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  upon  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  Agency’s  subsequent 
nupiest  for  OMB  aj)j)roval  of  the 
])roposed  information  collection.  All 
comments  will  become  a  matter  of 
j)nl)lic  rec:ord. 

Dated:  Fcihniary  0.  2012. 

(^iintlyn  M.  (dancy. 

Director. 

IKK  Doc.  2()i;M):i217  Kilod  2-12-ia:  iim| 

BILLING  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 

Comment  Request 

Title:  Tribal  TANF  Financial  Report 
(ACF-HKiT). 

OMB  No.:  ()97()-()34.5. 

Description:  'Tribes  use  Form  ACI-’- 
IDB'T  to  re])ort  expenditures  for  the 
Tribal  TANF  grant.  Authority  to  collect 
and  report  this  information  is  found  in 
the  Personal  Res])onsibility  and  Work 
Opport unitv  Reconciliation  Act  of  1996 
(PRWORA)',  Public  Law  104-193.  Tribal 
entities  with  approved  Tribal  plans  for 
implementation  of  the  'TANF  program 
are  reipiired  by  Section  412(h)  of  the 
Social  Security  Act  to  rej)ort  financial 
data.  Form  ACF-19(jT  ]jrovides  for  the 
collection  of  data  regarding  Federal 
expenditures.  Failure  to  collect  this  data 
would  seriously  compromise  the 
Administration  for  Children  and 
ITunilies’  (ACF)  ability  to  monitor 
ex])enditures.  This  information  is  also 
used  to  estimate  outlays  aud  may  be 
used  to  prepare  ACiF  budget 
submissions  to  Congress.  Financial 
management  of  the  program  would  be* 
seriously  compromi.sed  if  the 
expenditure  data  were  not  collected.  45 
(iFR  part  286  suhpart  K  nupiires  the 
strictest  controls  on  funding 


requirements,  which  necessities  review 
of  documentation  in  snpi)ort  of  Tribal 
exp(Miditures  for  reimbursement, 
(iomments  recinved  from  ])revions 
efforts  to  im])lement  a  similar 'Tribal 
'TANF  rejjorl  Form  ACF-196'T  were 
used  to  guide  ACF  in  the  development 
of  the  ])roduct  ])resented  with  this 
submittal. 

'The  American  Recovery  and 
Reinvestment  Act  (ARRA)  of  2009, 
Public  Law  111—5  has  authorized 
emergency  TANF  funds  to  he  awarded 
to  States,  Tribes,  and  Territories  who 
meet  certain  eligibility  requirements 
written  in  the  legislation.  TANF  Policy 
Announcement  'TANF’-A(iF-PA-2009- 
01  provides  additional  guidance  on 
eligibility  requirements.  Recipients  of 
ARRA  funds  are  to  re|K)rt  spending  and 
])(;rformance  data  to  P’ederal  agencies 
quarterly  for  posting  on  the  public  Web 
site,  "Recovery.gov".  F’ederal  agencies 
are  reepiired  to  collect  ARRA 
expenditures  data  and  the  data  must  hi; 
clearly  di.stinguishable  from  the  regular 
TANF  (non-ARRA)  funds.  'Therefore,  in 
order  to  meet  this  data  collection 
recjuirement,  the  ACF-196'T  has  been 
modified  with  the  addition  two  line 
items  and  a  column  to  report  ARRA 
expenditures.  The  collection  and 
posting  of  this  ilata  is  to  allow  the 
])ul)lii;  to  s(!e  when;  their  tax  dollars  are 
spent. 

Hespondents:  All  'Tribal  'TANI*' 
Agencies. 
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Annual  Burden  Estimates 


Instrument 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

ACF-196T  . 

72 

4 

1.5 

432 

Estinntiad  Totdl  Annual  Unrdan 
Honrs:  432. 

Additional  Information 

('.ojiies  of  tlu;  proposed  collection  may 
1m!  obtaincul  by  writing  to  the 
Admini.stration  lorfdiildren  and 
Families.  Office  of  Flanning.  Rci.searcb 
and  Fvaliiation.  370  L'Knfant 
I’romenade  .S\Y..  Washington.  DO  20447. 
Attn;  A(iF  Rciports  (dearance  Officer.  All 
rcupiests  should  he  identified  by  the  title 
of  the  information  collection.  Email 
addrciss:  infocollaciion&acf.hhs.t’ov. 

OMIJ  (Comment 

OMB  is  recinired  to  make  a  dcicision 
concerning  the  collection  of  information 
hetwcien  30  and  (iO  davs  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  hc!st  a.ssnred  of  having  its  full  effect 
if  OMB  receivcis  it  within  30  davs  of 
put)lic:atic)n.  Written  comments  and 
rc!c;ommendatic)ns  for  the  ])ro])C)secl 
information  c;c)llc;ction  should  he  sent 
dircutly  to  the  following:  Oific;c!  of 
Management  and  Budget,  Paperwork 
Rculnction  Project,  Fax:  202-39.'j-728.'>, 
Idnail: 

OIHA  SI fBMISSIOmOMB.SOP. HOV. 
Attn:  Dccsk  Officc;r  for  the 
Administration  forC'.hildren  and 
Families. 

Riiliiirl  Sargis. 

lieports  (Uaartinca  Officer. 

Il-R  Ooc.  2C)i:»-C):t2."):J  I'ilcicl  2-12-1,);  H;4.t  anil 
BILLING  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 1-D-0893] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Guidance  for 
Industry  and  Food  and  Drug 
Administration  Staff;  Center  for 
Devices  and  Radiological  Health 
Appeals  Processes 

agency:  Food  and  Drug  Administration, 
MH.S. 

action;  Nc)tic:e. 


SUMMARY:  The  Food  and  Drug 
Administration  (f'DA)  is  annc)unc:ing 
that  a  proposed  c:ollec;tion  of 
information  has  been  siihmitted  to  the 
Offic.e  of  Management  and  Budget 
(OMB)  for  review  and  c:learanc:e  under 
the  Pajierwork  Recluc:tion  Ac:t  of  lt)‘)5. 

DATES:  Fax  written  comments  on  the 
c:ollec:tion  of  information  hv  March  l.'i. 
2013. 

ADDRESSES;  To  ensure  that  c:omment.s  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
c:omments  he  faxed  to  the  Offic:e  of 
Information  and  Regulatorv  Affairs. 
OMB.  Attn:  FDA  Desk  Officer.  FAX: 
202-39.'j-728.^),  or  emailed  to 
oir(i_snhnussion@oinh.aop.gov.  All 
c:onnnents  should  he  identified  with  the 
OMB  c:c)ntrol  mimher  ()‘)1()-NFW  and 
Oniclanc:e  for  Industry  and  Food  and 
Drug  Administration  Staff;  Oenter  for 
Devic;es  and  Racliologic:al  Health 
Appeals  Prc)c:es.ses.  Also  inc:lncle  the 
FDA  docket  numher  fcnmcl  in  hrac;kets 
in  the  heading  of  this  clc)c:ument. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  (httleson.  Office  of  Information 

Management,  Food  and  Drug 

Administration.  1350  Piccard  Dr.. 

PI.'iO^OOB.  Rockville.  MD  2()8.'5(). 

3()l-79(i-.'')l.'5(i. 

Hnnial.(ntiloson@f(la.hhs.<>o\’. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  II.S.O.  3.')()7,  FDA 
has  submitted  the  following  jiroposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Guidance  for  Industry  and  Food  and 
Drug  Administration  Staff;  Center  for 
Devices  and  Radiological  Health 
Appeals  Processes — (OMB  Control 
Number  OttlO-NFW) 

riie  guidance  for  industry  and  FDA 
staff  entitled  “(ienter  for  Devices  and 
Radiological  Health  (CDRH)  Appeals 
Proces.ses”  revises,  u])dates.  and 
combines  two  jirevious  guidance 
documents:  “Medical  Device  Apjieals 
and  Complaints:  Guidance  for  Dispute 
Re.solution,”  dated  February  1998,  and 
“Resolving  Scientific  Dis])utes 
Concerning  the  Regulation  of  Medical 
Devices,  A  Guide  to  Use  of  the  Medical 
Devices  Dispute  Re.solution  Panel;  Final 
Guidance  for  Industry  and  FDA,”  dated 
July  2001. 


The  document  is  intended  to  provide 
clarity  to  internal  and  external 
audiences  regarding  (iDRH's  ajjpeal 
processes.  Individuals  outside  of  FDA 
who  disagree  with  a  decision  or  action 
taken  by  CDRH  and  wi.sh  to  have  it 
re\'iewed  or  reconsidered  have  several 
jji'ocesses  for  re.solution  from  which  to 
choose,  including  recpiests  for 
su))ervi.sory  review  of  an  action, 
jietitions,  and  hearings.  In  most  cases,  it 
is  up  to  the  ])arty  seeking  resolution  of 
an  adverse  action  or  resolution  of  a 
difference  of  ojjinion  to  determine  the 
a])proi)riate  ])roces.s  for  a  given 
circumstance  or  issue.  The  guidance 
describes  these  mechanisms  and 
includes  the  following  topics:  (1) 
Aj)])ealahle  ac.tions  (i.e.,  warning  letters, 
post-ap])roval  study  recjuirements, 
premarket  decisions,  deficiency  letters, 
or  requests  for  additional  information): 
(2)  paths  and  options  available  at 
different  .stages  of  appeals;  (3)  use  of 
exjjedited  or  “paper"  ajipeals  versus 
appeal  meetings  or  teleconferences;  (4) 
recommended  format  for  appeals;  (.'ll 
a])peal  authorities;  (9)  a])])eal  conflicts; 
and  (7)  issues  that  are  a])])ropriate  for 
dispute  resolution. 

This  guidance  is  intended  to  describe 
the  proce.sses  available  to  outside 
stakeholders  to  request  additional 
review  of  tlecisions  and  actions  by 
(iDRH  employees.  There  are  .several 
processes  for  resolution,  including  a 
recpiest  for  .sujjervisorv  review  of  an 
action,  ])etitions.  and  hearings.  The 
proi)oseil  information  collection  seeks 
approval  for  the  reporting  hurilen 
associated  with  requests  for  additional 
review  of  decisions  and  actions  by 
CDRH  employees  under  this  guidance. 
The  guidance  also  refers  to  c:urrently 
apjnoved  information  collections  found 
in  I'DA  regulations. 

The  collections  of  information  in  21 
CFR  10.30.  10.33,  and  10.3.'!  have  been 
ap])roved  under  OMB  control  numher 
0910-0183:  the  collections  of 
iiddrmation  in  21  CFR  ])art  12  have  been 
a])])roved  under  OMB  control  numher 
0910-0184;  the  collections  of 
information  for  21  (’FR  i)art  807  .suhi)art 
F  have  been  a])])roved  under  OMB 
control  numher  0910-0120;  the 
collec:tions  of  information  under  21  CFR 
part  812  have  been  apjjroved  under 
OMB  control  numher  0910-0078;  the 
collections  of  information  under  21  CFR 
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part  814  have  b(u;n  ai)i)roved  under 
()‘)1 0-0231 ;  and  the  collections  of 
information  under  21  CFR  ])art  000  are 
aijproved  under  OMB  control  number 
0010-0300. 

In  the  P’ederal  Register  of  December 
28,  2011  (70  FR  81. '111).  FDA  publi.shed 
a  00-day  notice  rcupiesting  public 
comment  on  the  pro])o.se(l  c:ollection  of 
information.  No  comments  were 
r(;ceiv(!d. 

FDA  (jstimates  it  will  receive  .'iO 
nuiuests  annually  from  outside 


stakeholders  UKjue.sting  additional 
revi(;w  of  decisions  and  actions  by 
CDRH  em])loyees.  I'be  Agcmcy  reached 
this  estimate  based  on  data  colh;cted 
about  riupiests  rec:eived  over  the  last  2 
vears.  1<’DA  estimates  it  will  take  outside 
stakeholders  ap])roximately  8  hours  to 
pr(!])ar(!  a  riKpiest  based  on  the  Agency’s 
experience  with  pa.st  reciiuxsts. 

Before;  the  jjropo.sed  information 
collection  provisions  contained  in  this 
guidance  l)(;come  effective,  I'DA  will 
imhlish  a  notice  in  the  Federal  Register 


announcing  OMB’s  decision  to  approve, 
modify,  or  disapprove  the  information 
collection  provisions.  An  Agency  mav 
not  conduct  or  sponsor,  and  a  per.son  is 
not  reejuired  to  n;spond  to.  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1— Estimated  Annual  Reporting  Burden  ^ 


Guidance  title 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average 
burden  per 
response 

Total  hours 

CDRH:  Appeals  Processes  Guidance  Document  . 

Total  . 

50 

1 

50 

8 

400 

50 

1 

50 

8 

400 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associate  with  this  collection  of  information. 


Dated:  Fabniarv  (i.  2013. 

I.eslii;  Kiix, 

Assislanl  (lominissioiuu-  for  Policy. 

II'K  Doc.  Filed  2-V>-\:\:  ani| 

BILLING  CODE  41 60-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0001] 

Annual  Computational  Science 
Symposium;  Conference 

agency:  Food  and  Drug  Administration. 
IIHS. 

ACTION:  Notice  of  public  conference. 

SUMMARY:  T’he  Food  and  Drug 
Administration  (FDA),  in  cosj)onsorship 
with  the  Pharmaceutical  Users  Software 
Exchange  (PhllSE),  is  announcing  a 
public  conference  entitled  “The  FDA/ 
I’hUSE  Annual  Comjmtational  Science 
Symjiosium.’’  The  jnirpose  of  the 
conference  is  to  help  the  broader 
community  align  and  share  exjieriences 
to  advance  comjmtational  science.  At 
the  conference,  which  will  bring 
together  FDA,  industry,  and  academia, 
FDA  will  ujidate  jiarticijiants  on  current 
initiatives,  and  collaborative  jiroject 
groujjs  will  address  sjiec.ific  challenges 
in  accessing  and  reviewing  data  to 
su|)jK)rt  jiroduct  develojmient.  These 
jiroject  groujis  will  focus  on  solutions 
and  jiractical  ways  to  imjilement  them. 
DATES:  The  jmhlic  conference  will  be 
held  on  March  18  and  19.  2013,  from  9 
a.m.  to  .5:30  j).m. 

ADDRESSES:  The  jmhlic  conference  will 
be  held  at  the  Silver  Spring  Civic 


Building  at  Veterans  Plaza,  (Ine 
Veterans  PI.,  Silver  Sjiring.  MD  20910, 
1-240-777-5300. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Chris  Decker,  PhlkSE  FDA  Liaison 
Director,  Pharmac:entical  Users  .Software 
lixchange  (PhU.SE),  04  High  .St.. 
Broadstairs  CTTO  1)T,  United  Kingdom. 
()09-514-5105,  email:  (:ss@})hiiso.ou.. 

SUPPLEMENTARY  INFORMATION:  A 
de.scrijilion  of  the  jiroject  groujis  and 
jilanned  activities  can  he  found  at 
http://\v\v\v.pluisH.ou/css. 

1.  Registration  and  Accommodations 

/\.  liogisti'diion 

To  register,  jilease  submit  the 
regi.stration  form  online  at  https:// 
\\\v\\'.phuso.ou/PhUSE-(JSS-2()13- 
Rogistration.dspx.  (FDA  has  verified  the 
Web  site  address,  hut  is  not  resjionsihle 
for  subsequent  changes  to  the  Web  site 
after  this  document  jmblishes  in  the 
Federal  Register).  Registration  fees 
cover  the  cost  of  facilities,  materials, 
and  food  functions.  .Seats  are  limited, 
and  conference  sjiace  will  he  filled  in 
the  order  in  which  registrations  are 
received.  Onsite  regi.stration  will  hi; 
available  to  the  extent  that  sjiace  is 
available  on  the  dav  of  the  conference. 

The  costs  of  registration  for  different 
categories  of  attend(;e  are  as  follows: 


Category 

Cost 

Industry  representatives  registering 
by  February  15,  2013  . 

$700 

Industry  representatives  registering 
after  February  15,  2013  . 

$900 

Those  with  government  affiliation . 

$300 

Representatives  of  nonprofit  organi¬ 
zations  . 

$300 

Category 

Cost 

Those  attending  for  a  single  day . 

$650 

Covernment  and  nonjirofit  attend(;es 
and  exhibitors  will  need  an  invitation 
code  to  register  at  tlu;  discounted  rate. 

An  invitation  code  can  be  obtained  by 
.sending  an  email  to:  offic(;@phuso.(ni. 

All  registrants  will  jiay  a  fee  with  the 
exc:ejition  of  a  limited  number  of 
sjieakers/organizers  who  will  have  a 
comjilimentarv  regi.stration. 

R.  Accoinnioddtions 

Attendees  are  resjxmsihle  for  their 
own  accommodations.  Attendees 
making  reservations  at  the  DoubleTree 
by  Hilton  .Silver  Sjiring  Hotel  are 
eligible  for  a  reduced  conference  rate  of 
.$199,  not  including  ajijilicahle  taxes. 
Those  making  reservations  online 
should  use  the  following  link  to  receive 
the  sjjecial  rate:  http:// 

(iodhldtrod.  hilt  on. com/en/dt /groups/ 
porsondlized/D/DCA  SSm-Id  JE- 
201303 1 0/ index. jhtinl'fWT .me  id^POCi. 
If  you  need  sjiecial  accommodations 
hecau.se  of  disability,  jilea.se  contact 
Chris  Decker  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  14  days 
before  tin;  meeting. 

11,  Information  for  Presenters  of  Posters 
and  Exhibits 

'fhose  wishing  to  jnesent  jio.sters  at 
the  conference  should  submit  an 
abstract  online  at  http://\\  \\'\\'.phuse.eu/ 
(i(dlfor_Ne\\Proje(:ts(iSS.dspx. 
.Suggested  jmster  abstract  tojiics  include: 

•  Data  submi.ssion  standards 
develojmient.  imjilementation,  and  best 
practices; 
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•  I  Iser  experience  and  evaluation  of 
current  proces.ses  ami  tools  and  lh(!ir 
effects  on  organizational  ])i!rforinance: 

•  N(;eds  and  specifications  for 
proposed  new  tools  and  jiroce.sses: 

•  Hnsine.ss  processes  driving  the 
develojnnent  of  information  systems: 
and 

•  The  effect  of  processes  and  tools  on 
problem  solving  (luality.  efficiency,  and 
cost. 

All  abstracts  most  be  received  by 
February  l.'i.  2018.  and  antbors  whose 
posters  liave  been  accepted  will  be 
notified  by  February  28.  2018. 

The  conference  will  make  available  an 
exhibition  ball.  The  exhibitor  price  for 
Ibis  conference  is  .S-l.-^iOO.  Neither 
FbDSE  nor  FDA  endor.se  anv 
commercial  software  or  vendor. 

Dated:  I’diriiary  7.  20i:t. 

I.eslie  Kux. 

Assistant  (Commissioner  for  Policy. 

It-'K  Uoc.  2(n:i-(i:i:i24  Filed  2-1 2-1  :i:  8:4.'>  am| 
BILLING  CODE  41 60-4)1 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0001] 

Global  Quality  Systems — An  Integrated 
Approach  To  Improving  Medical 
Product  Safety;  Public  Workshop 

AGENCY:  I’ood  and  Drug  Administration, 

mis. 

ACTION:  Notice  of  public  worksboji. 

SUMMARY:  rbe  Food  and  Drug 
Admini.stration  (FDA)  Cincinnati 
District  Office,  in  cosponsorsbi])  with 
the  As.sociation  of  Food  and  Drug 
Officials  (AFDO).  is  announcing  a 
public  worksboj)  entitled  “Global 
Quality  Sy.stem.s — An  Integrated 
Apjiroacb  to  Improving  Medical  Product 
.Safety.”  This  2-dav  jmblic  worksboj)  is 
intended  to  jirovide  information  about 
FDA  drug  and  device  regulation  to  the 
regulateil  industry. 

DATES:  The  jmblic  worksboj)  will  be 
held  on  |im‘-  IP  mid  11. 2018.  from  8 
a. 111.  to  5  j).ni. 

ADDRESSES:  'file  jmblic  worksboj)  will 
be  held  at  the  Loui.sville  Marriott 
Downtown.  280  We.st  )eiier.son  St.. 
Louisville.  KY.  .'i 02-0 2 7-.') 04 .'i  or  toll- 
free  800-.”)88-0127:  httj):// 
www.nnnrioitloiiisvilln.cont/. 

Attendees  are  resj)onsible  for  their 
own  accommodations.  To  make 
re.servations  at  the  Louisville  Marriott 
Downtown,  at  the  reduced  conference 
rate,  contact  the  Louisville  Marriott 


Downtown  before  May  2,  2t)18,  and  cite 
meeting  code  “AFDO  (Conference.” 

FOR  FURTHER  INFORMATION  CONTACT: 
Krystal  Reed.  As.sociation  of  Food  and 
Drug  Officials,  2.').')l)  Kingston  Kd.,  suite 
811.  York.  PA  17402.  71 7-7.')7-2888, 
FAX:  717-().'')0-8(i.‘‘)0.  email: 
kieed@afdo.ovo. 

SUPPLEMENTARY  INFORMATION: 

Ilegistration:  You  are  encouraged  to 
regi.ster  by  May  14.  2018.  The  AFDO 
regi.siration  fees  cover  the  cost  of 
facilities,  materials,  and  breaks.  Seats 
are  limited:  therefore,  j)lea.se  submit 
vonr  registration  as  soon  as  j)ossible. 
CCour.se  sj)ace  will  be  filled  in  order  of 
receij)t  of  registration.  Those  accej)ted 
into  the  course  will  receive 
confirmation.  Registration  will  clo.se 
after  the  conr.se  is  filled.  Registration  at 
the  site  is  not  guaranteed  but  may  be 
j)ossible  on  a  sj)ace  available  basis  on 
the  day  of  the  j)ul)lic  worksboj) 
beginning  at  7:80  a. in.  The  cost  of 
registration  is  as  follows: 


Cost  of  Registration 


Member . 

$450.00 

Non-Member . 

$550.00 

To  be  added  to  registration  fee  for 

registration  postmarked  after 

May  14,  2013  . 

$100.00 

If  you  need  sjiecial  accommodations 
due  to  a  di.sability.  jilease  contact 
Krystal  Reed  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  lea.sl  21  days  in 
advance  of  the  worksboj). 

liegistration  instraelions:  To  register, 
j)lease  comj)lele  and  submit  an  AFDO 
Gonference  Registration  Form,  along 
with  a  check  or  monev  order  j)aval)le  to 
“AFDO.”  Please  mail  your  comj)leted 
regi.stration  form  and  j)ayment  to: 

AFDO,  25.')()  Kingston  Rd..  suite  811. 
York.  PA  17402.  To  register  online. 
j)lease  visit  hitp://\\'\v\\'.afdo.oro/ 
conference.  (FDA  lias  verified  the  Web 
site  address,  but  is  not  resjionsible  for 
siibseijuent  changes  to  the  Web  site  after 
this  document  jmblisbes  in  the  Federal 
Register.) 

The  registrar  will  also  accejit  jiavment 
tbrougb  Visa  and  MasteiGard  credit 
cards.  For  more  information  on  the 
jmblic  worksboj),  or  for  (jue.stions  about 
regi.stration.  j)lease  contact  AFDO  at 
7 17-7 .1 7-2 888,  FAX:  7 17-0.') 0-80 80,  or 
email :  afdo@afdo.oro 

The  j)ublic  worksboj)  belj)s  fulfill  the 
Dej)artnienl  of  Health  and  Human 
Services’  and  FDA's  imj)ortant  mission 
to  j)rotect  the  j)ul)lic  beallb.  The 
worksboj)  will  j)rovide  FDA-regulated 
drug  and  device  entities  with 
information  on  a  number  of  toj)ic.s 
concerning  FDA  requirements  related  to 
the  j)roduction  and  marketing  of  drugs 


and/or  devices.  Toj)ics  for  di.scussion 
include  the  following: 

•  Future  of  (iombinalion  Product 
Regulation. 

•  Uniijue  Device  Identifier  Progress. 

•  Health  (ianada  lJj)date. 

•  rbe  .Safetv  of  onr  Drugs  and 
Device.s — the  Gomj)lex  Reality. 

•  Nanotecbnologv. 

•  Drug  and  Medical  Device  'rrends. 

•  (iase  for  Qualitv  ((ienter  for  Devices 
and  Radiological  Health)  Pre.sented  by 
.Steve  .Silverman. 

•  Working  Lunebeon  Interactive 
.Session — Les.sons  Learned  From  the 
Mistakes  of  Others. 

•  (4)mj)laint  Handling — It's  Not  )u.st 
About  (4)mj)liance — It’s  an  Effective 
Business  Driver. 

•  FDA’s  ('.osmetic  Regulatory  Agenda. 

•  (.'ballenges  With  lnij)lementation  of 
U..S.P.  8.')  on  a  (ilobal  Basis. 

•  Pilot  Program  for  Abbreviated  Drug 
ln.sj)ections. 

FDA  has  made  education  of  the  drug 
and  device  manufacturing  community  a 
high  j)rioritv  to  belj)  ensure  the  cjualitv 
of  FDA-regulated  drugs  and  devices. 

The  worksboj)  belj)s  to  achieve 
objectives  set  forth  in  section  4()()  of  the 
Food  and  Drug  Administration 
Modernization  Act  of  1987  (Pub.  L.  10.8- 
118)  (21  ll.S.(k  898),  which  includes 
working  clo.sely  with  stakeholders  and 
maximizing  the  availability  and  clarity 
of  information  to  stakeholders  and  the 
j)ublic.  The  worksboj)  akso  is  consi.slent 
with  the  .Small  Business  Regulatory 
EnforcenienI  Fairness  Act  of  195)0  (Pub. 

L.  104-121),  as  outreach  activities  by 
Government  Agencies  to  small 
businesses. 

Dated:  l-'chruarv  8.  201:). 

Leslii!  Kux. 

Assistant  (Commissioner  for  Policy. 

|FK  Doc.  20 1:1-0:1:12:1  Filed  2-12-i:i:  «:4.'j  am| 
BILLING  CODE  4160-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 1-N-0724] 

Documents  To  Support  Submission  of 
an  Electronic  Common  Technical 
Document;  Availability 

AGENCY:  Food  and  Drug  Admini.stration, 
IIHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  following  revised 
final  versions  of  documents  that  snjijiort 
making  regulatory  submissions  in 
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electronic  format  using  the  electronic 
Common  Technical  Document  (eCiTD) 
specifications:  “The  eC.TD  Backbone 
Files  Specification  for  Module  1, 

V(!rsion  2.1”  (which  includes  the  U.S. 
regional  document  tyjje  definition, 
version  3.1),  and  “(iompnihensive  Table 
of  (ionteids  Headings  and  Hierarchy, 
version  2.1 .”  Technical  files  that 
su])])ort  these  documents  are  also 
available  on  the  Agency  Web  site.  A 
complete  summary  of  the  revisions 
made  is  included  in  the  updated 
documents.  FDA  estimates  it  will  he 
able  to  receive  submissions  utilizing 
Module  1  S])ecifications  2.1  by 
September  2013  and  will  give  30  days 
advanced  notice  to  industry. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  documents  to  the 
Division  of  Drug  Information.  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  51.  rm.  2201, 
Silver  .Si)ring,  MD  20993-0002  or  Office 
of  Communication.  Outreach  and 
D(!veloj)ment  (HFM-40),  (](!nt(!r  for 
Biologies  Evaluation  and  Re.search. 

I'ood  and  Drug  Administration,  1401 
Rockville  Bike,  suite  200N.  Rockville. 
MD  20852-1448.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  retjuests.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  documents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Robinson,  (ienter  for  Drug 
Evaluation  and  Research.  Food  and 
Drug  Administration.  10903  New 
Hampshire  Ave.,  Bldg.  22,  rm.  1105, 
Silver  Spring,  MD  20993,  301-790- 
1005, 

const(incf!.robinson@f(i(i. hhs.gov;  or 
)ose])h  Montgomery.  Center  for 
Biologies  Evaluation  and  Re.search. 
Food  and  Drug  Administration.  11400 
Ro{:kville  Pike,  HFM-105,  rm.  4155, 
Rockville,  MD  20857,  301-827-1332, 
josoph.inontgomor\'@fda. hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  e(iTD  is  an  International 
Conference  on  Harmonisation  (ICH) 
standard  based  on  specifications 
developed  by  ICH  and  its  meml)(!r 
parties.  FDA’s  Center  for  Drug 
Evaluation  and  Re.search  (CDER)  and 
C(mter  for  Biologies  Evaluation  and 
Research  ((]BER)  have  been  receiving 
submissions  in  the  eC/l’D  format  since 
2003;  the  eCH’D  has  hetm  the  standard 
for  electronic  submissions  to  CDER  and 
CBER  since  January  1. 2008.  'I’he 
majority  of  new  electronic  submissions 
ar(!  now  recchved  in  eCTD  format.  Since 
adoption  of  the  e("TD  standard,  it  has 
become  neces.sary  to  update  the 


administrative  portion  of  the  e(]TD 
(Module  1)  to  rellect  regulatory  changes, 
provide  clarification  of  business  rules 
for  submission  proccissing  and  review, 
refine  the  characterization  of 
l)romotional  marketing  and  advertising 
material,  and  facilitate  automatcul 
])roce.ssing  of  submissions.  FDA 
announced  availability  of  final  versions 
of  technical  documentation  in  the 
Federal  Register  of  Augu.st  8.  2012  (77 
FR  40703).  FDA  has  revised  the  final 
documentation  and  is  making  available 
revi.sed  versions  of  the  following 
documents: 

•  “The  eC/FD  Backbone  Files 
Sj)ecification  for  Module  1,  version 
2.1,”  which  provides  s])ecific:alions  for 
creating  the  (jCTD  backbone  file  for 
Module  1  for  submission  to  CDER  and 
CBER.  It  should  he  n.sed  in  conjunction 
with  the  guidance  for  industry  entitled 
“Providing  Regulatory  Submissions  in 
Electronic  Format — I  Inman 
Idiarmaceutical  A])plications  and 
Related  Submissions,”  which  will  be 
revised  as  ])art  of  the  implementation  of 
the  updated  (iCTD  backbone  files 
specification. 

•  “Com])rehen.sive  Table  of  (Contents 
Headings  and  Hierarchy,  version  2.1,” 
which  reflects  iqxlated  headings  that  are 
s])ecified  in  tlu;  document  entitled  “The 
(!(n’D  Backbone  Files  Spcicification  for 
Modide  1,  v(!rsion  2.1.” 

Supporting  technical  fil(!S  are  also  being 
made  available  on  the  Agency  Web  site. 

A  complete  summary  of  the  revisions 
made  are  included  in  the  updated 
documents.  3’he  revisions  include  the 
following; 

•  The  1.10  heading  regarding  risk 
management  was  modified  and 
subheadings  were  added. 

•  The  application-type  attribute  file 
was  modified  to  include  PM  A  and 
51()(k). 

•  Attribute  files  were  modified  to 
allow  the  version,  date,  and  number  to 
be  machine  readable. 

FDA  is  not  prepared  at  ])resent  to 
accept  submissions  utilizing  this  new 
version,  because  e(’,TD  software  vemdors 
need  time  to  u|)date  their  software  to 
accommodate  this  information  and 
because  its  use  will  recpiire  softwan; 
u])grades  within  the  Agency.  f’DA 
estimates  it  will  be  able  to  receive 
submissions  utilizing  Module  1 
,S])ecifications  2.1  by  Se])temher  2013 
and  will  give  30  days  advanced  notice 
to  industry. 

II.  Electronic  Acc:e.ss 

Per.sons  with  access  to  the  Internet 
may  obtain  the  documents  at  either 
hltp://\v\v\v. I  (la.gov/Dnigs/ 
D(n'olopn}(intAf)provaIProc(^ss/ 
FormsSiihinissionBoijiiiwmonts/ 


Float  ronicSuhinissions/uciii253 1 01  .htiu, 
http://\v\v\v. rogulations.gov,  or  http:// 
www.fda.gov/BiologicsBioodVaccinos/ 
CjuidanoodomphanooBogulaton' 
Infonuation/auidancos/dofault.htni. 

Haled;  l''(!l)riiary  8.  201 :5. 

Leslie  Kiix, 

Assistant  (ioinmissionor  for  Polic.v. 

|1'K  Doe.  2()i;i-():i:u<)  Filed  ami 

BILLING  CODE  416a-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Ryan  White  HIV/AIDS  Program,  Part  C 
Early  Intervention  Services  Grant 
Under  the  Ryan  White  HIV/AIDS 
Program 

agency:  Health  Resources  and  Services 
Administration  (URSA),  Department  of 
Health  and  Human  Services. 

ACTION:  Notice  of  Ryan  White  HIV/AIDS 
Program  (Part  Ci)  Early  Intervention 
Services  One-Time  Nonconqietitive 
Award  to  Ensure  Oontinued  HIV 
Primary  Medical  Care. 


SUMMARY:  To  j)revenl  a  lapse  in 
comprehensive  iirimary  care  services  for 
per.sons  living  with  HlV/AlDS,  URSA 
will  ])rovide  one-time  nonconqietitive 
Part  (]  funds  to  the  Hoboken  (iommunitv 
Healthcare,  Inc.,  Hoboken,  New  Jersey. 

SUPPLEMENTARY  INFORMATION:  The 
amount  of  the  award  to  ensure  ongoing 
HIV  medical  services  is  S327.100. 

Authority:  Section  2051  of  the  Public 
Health  Service  .Act.  42  U.S.(].  )?:t00lT-5t. 

CFDA  Siimhor:  !)3.918. 

Projoot  poriod:  The  period  of  siqjport 
for  this  award  is  from  January  1.  2013, 
through  June  30,  2013. 

Justification  for  tho  Excoptiou  to 
Compotition:  Hoboken  Mnnieijud 
Hospital  Authority  (HMHA),  Hoboken, 
NJ;  H70HA07880  announced  the 
December  31,  2012,  relinqui.shment  of 
their  Piirt  C  grant  to  Hoboken 
(Community  Healthcare,  Inc.,  a  nonprofit 
501(c)(3)  organization  that  purchased 
the  hospital  iind  associated  clinics. 
Hoboken  ('.omnumity  Healthcare.  Inc. 
has  biten  identified  as  an  interim 
provider  of  the  Part  (i  grant.  'Phe  amount 
of  $327,100  will  be  awarded  to  Hoboken 
(iomimmity  Healthccire.  Inc:.,  which 
rejtresents  a  projiortional  share  of  the 
last  award  to  HMHA.  This  funding  will 
support  HIV  medical  care  until  the  start 
of  a  new  funding  cycle  under  HRSA- 
13-108  with  a  July  1.  2013.  .start  date. 
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FOR  FURTHER  INFORMATION  CONTACT:  )()hn 
Fanning;  by  email  at  if(innini>@hrs(i.<>()v 
or  by  plione.  301-443-0403. 

Dated:  l•'(!l)^llal■v  (i.  2013. 

Mary  K.  Wakeludd. 

Administrator. 

H'K  Doc.  20t3-()32>),">  Filed  2-12-i;t:  iiin| 

BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Ryan  White  HIV/AIDS  Program,  Part  C 
Early  Intervention  Services  Grant 
Under  the  Ryan  White  HIV/AIDS 
Program 

agency:  Healtli  Resources  and  Services 
Administration  (HRSA).  Dejiartment  of 
Health  and  Human  Services. 

ACTION:  Notice  of  Ryan  White  HIV/AIDS 
Program  Part  (]  Earlv  Intervention 
•Servities  One-Time  Noncompetitive 
Award  to  Ensure  (umtinned  HIV 
Primary  Medical  dare. 

SUMMARY:  To  ])revent  a  lajtse  in 
comjtrehensive  primary  care  services  for 
persons  living  with  HIV/AIHS.  HR.SA 
will  provide  one-time  noncom])etitive 
Ryan  White  HIV/AIDS  Program  (Part  0) 
funds  to  the  University  of  Pittsburgh 
Medical  (Center.  Preshvterian  .Shadvside. 
Pittsburgh.  Pennsylvania. 

SUPPLEMENTARY  INFORMATION:  The 
amount  of  the  award  to  ensure  ongoing 
HIV  medical  .services  is  .S.'>43.()37. 

Authority:  .Scsitioii  2(>.t1  oI  the  I’lililic 
Health  .S(!ivic:e  Act.  42  II.S.CL  S  30011- .31 

(;i  D.\  Nuinher:  03.918. 

Pro/ec/  period:  The  period  of  support 
for  this  awartl  is  lanuarv  1.  2013. 
through  jiine  30.  2013. 

Justificdtion  for  the  Exception  to 
Compe////on;  The  University  of 
Pittslnirgh  School  of  Medicine. 
Pittsburgh.  PA:  H7(iHA00079 
announced  the  December  31. 2012. 
reliiKjuishmenl  of  their  Part  C  grant  in 
order  to  transfer  it  to  another  entitv 
within  their  organization:  the  University 
of  Pittsburgh  Medical  (amter. 
Pre.shyterian  Shadyside.  a  nonjirofit 
.301  (c)(3)  organization.  The  transfer  will 
more  closely  align  the  administrative 
re.sj)onsil)iliti(;s  with  the  clinical  entity 
and  simjtlify  accounting  and  reporting 
for  the  Part  U  grant.  An  award  of 
.S.343.037  represents  a  projtortional 
share  of  the  last  award  to  the  University 
of  Pittsburgh  School  of  Medicine.  'I'lie 
funding  will  .sup])ort  services  to 
Preshvterian  Shadvside  until  the  .service 


area  is  competed  under  HRSA-13-1()8 
with  a  )iily  1, 2013,  start  date. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Imnning:  by  email  at  ifanning@hrs(i.go\’ 
or  by  plume  at  301-443-0403. 

Dateii:  F’climarv  (>.  21)13. 

Mary  K.  Wakoiield, 

.■\(lminist  rotor. 

|1K  Doc.  2lli:i-n;i2<ll  IOIimI  2-l2-i:i:  am| 

BILLING  CODE  4165-15-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Ryan  White  HIV/AIDS  Program,  Part  C 
Early  Intervention  Services  Grant 
Under  the  Ryan  White  HIV/AIDS 
Program 

AGENCY:  Health  Re.soiirces  and  Services 
Administration  (HRSA),  Department  of 
Health  and  Human  Services. 

ACTION:  Notice  of  Ryan  White  Part 
Early  Intervention  Services  One-Time 
Noncompetitive  Award  to  Ensure 
(amtimied  HIV  Primarv  Medical  Uare. 

SUMMARY;  To  prevent  a  lapse  in 
comprehensive  ])rimarv  care  .services  for 
|)ersons  living  with  HIV/AIDS,  HRSA 
will  ])rovide  one-time  noncompetitive 
Part  U  funds  to  the  Aaron  Iv  Henry 
(lommiinity  Health  (]enter  (AlilKil  K]). 
Ulark.sville.  Missi.ssii)pi. 

SUPPLEMENTARY  INFORMATION:  The 
amount  of  the  award  to  ensure  ongoing 
HIV  medical  .services  is  .Si  78, .379. 

Authority;  Section  28.31  ol  tlie  Ihihlic 
Ilealtli  .Service  .Act.  42  IL.S.t^  3()()IT-r>1 

CED.A  Nuinlier:  93.918 

Projoct  poriod:  Tho  period  of.su])j)ort 
for  this  award  varies  according  to  the 
circumstances  and  is  explained  in 
further  detail  below. 

Justification  for  the  Exception  to 
(Competition:  The  Tutwiler  Clinic. 
Tutwiler,  M.S:  H7(iHA21223  announced 
the  December  31, 2012,  reliiupiishment 
of  their  Part  C  grant  due  to  the  loss  of 
administrative  and  clinical  resources. 

'I'o  prevent  a  lapse  in  HIV  medical 
services,  the  grant  for  .$178,379  will  he 
awarded  to  AEIKdKk  (dark.sdale,  M.S,  to 
provide  HIV  medical  care.  The  .$178,379 
represents  a  proportional  share  of  the 
last  award  to  Tutwiler  Clinic.  AEHC.’HC 
has  been  identified  as  an  interim 
])rovider  for  the  Part  grant  and  is 
cnrrentlv  a  HR.SA-fnnded  comimmitv 
health  center  which  offers  HIV  medical 
care.  The  0  months  of  funding  will 
ensure  continued  service  until  the 
service  area  is  competed  under  HR.SA- 
1.3-108  with  a  )uly  1,  2013,  .start  date. 


FOR  FURTHER  INFORMATION  CONTACT:  |ohn 
Fanning;  by  email  at  jfanning^hrsa.aov 
or  bv  phone  at  301-443-9493. 

Datiul:  I'cliniarv  8.  2013. 

Mary  K.  Wakefiiihl, 

Administrator. 

|l  K  Doc.  2(li;i-0:i2<)2  I'ilcul  2-12-i:i:  8:4.3  ain| 
BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Ryan  White  HIV/AIDS  Program,  Part  C 
Early  Intervention  Services  Grant 
Under  the  Ryan  White  HIV/AIDS 
Program 

agency:  Health  Resources  and  .Services 
Administration  (HR.SA).  Dejiartment  of 
Health  and  Human  Services. 

ACTION;  Notice  of  One-Time 
Noncompetitive  Award  of  Part  C  Funds 
for  the  Di.strict  Four  Health  Services 
(DFlkS).  Lagrange.  Ceorgia. 


SUMMARY:  To  prevent  a  lapse  in 
comprehensive  ])rimary  care  services  for 
])ersons  living  with  HIV/AID.S,  HR.SA 
will  he  providing  a  one-time 
noncompetitive  Part  C;  funds  award  to 
Df’lLS,  Lagrange.  Ueorgia. 

SUPPLEMENTARY  INFORMATION:  The 
amount  of  the  award  is  .$104,218  to 
ensure  ongoing  clinical  services  to  this 
rural  po])ulation. 

Authority:  .Siuition  28.31  ol  llu!  Piililic 
Ileallli  .Service  Act.  42  U.S.C.  3()()1'1-.31 . 

(CVDA  Xhimher:  93.918. 

Project  period:  The  jieriod  of  support 
for  this  award  is  from  Ajiril  1, 2013.  to 
lime  30,  2013. 

Justification  for  the  Exception  to 
(Competition:  Since  2000,  DFHS  has 
|)rovided  critical  Ryan  White  HlV/AlD.S 
I’rogram  (Part  U)  Early  Intervention 
.Services  for  over  427  iiersons  living 
with  HIV/AID.S  in  the  twelve  county 
public  health  .service  tireas.  DFILS  will 
continue  to  provide  critical  HIV  medical 
care  and  treatment  services  during  the 
three-month  extension  from  April  1, 
2013,  until  jiine  30.  2013,  until  the  .start 
of  the  )ulv  1  funding  cycle.  This  .service 
area  will  he  included  in  the  upi:oming 
competition  for  the  Part  (]  HIV  Early 
Intervention  .Services  Urant  under  the 
funding  opportnnitv  announcement 
HR.SA-1.3-l(i8. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Fanning;  hv  email  at  jfanning@hrsa.gov 
or  by  phone  at  301-443-0493. 
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Dalcul:  l''(:l)niary  (i.  201. '5. 

Mary  K.  Wakotielcl, 

Adiitinislnilor. 

ICK  Doc.  iMlcd  2-12-i;i;  K;4.')  ain| 

BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  For  Complementary  & 
Alternative  Medicine;  Notice  of  Closed 
Meetings 

Pursuant  to  section  1()((1)  ot  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  II.S.C.  A])p.).  notice  is 
herein'  given  of  the  following  meetings. 

The  meetings  will  he  clo.sed  to  the 
puhlic  in  accordance  with  the 
provisions  set  forth  in  sections 
5.'i2t)(c)(4)  and  ri52h(c)((i).  Title  5  IJ.S.C., 
as  amended.  The  grant  applications  and 
the  discu.ssions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
a|)plications,  the  disclosure  of  which 
would  constitute!  a  chiarlv  unwarranted 
invasion  of  personal  privacy. 

\'(inu!  (>1  (Ainiiuitlac:  National  (;(!nt(!r  lor 
(ioiniehinuintarv  and  Allornalive  Medicine! 
Special  Emi)liasis  I’aiU!!;  (ilinical  .Stndieis  of 
(ionipl(!inenlarv  and  .Alternative!  Me!elie:ine!. 

D(il(-:  Mareli  14.  2013. 

Tiimr.  1:30  |).m.  te)  .3:00  |).in. 

Agaii (In. ■  'I'o  re!view  iinel  i!vahiate  ‘■rant 
ap]jlie:atie)ns. 

Place:  Natienial  lnstitnte!s  erf  I  le!alth.  Twei 
De!ine)crae:y  Phiza,  0707  lle!ine)cnie:y 
Henilevarel,  Iletheisela.  MD  20802. 

Coniacl  Person:  Ilnngyi  Shan.  Ph.ll.. 
Se:ie!ntilie:  Re!view  Officer.  Natienial  (Reenter 
l'’or  Oe)ni])lenu!nlary.  anel  Alternative! 
Me!elic:ine,  National  Institutes  of  Health.  0707 
De!ine)e;racy  Boulevard.  .Snitei  401.  Betlu!sela, 
MD  20892.  301-402-1030. 

I  III  ngvi  .Sh(ni<(!ln  ill  .^ov. 

i\anie  ol  (ioniinitlee:  NnPnmii]  (;e!nter  feir 
(',ennpleme!ntarv  and  Alte!rnali\’e!  Medicine 
.Spe!e:ial  Einjihasis  I’aneil;  C;are!e!r  De!ve!le)]nne!nl 
iinel  'I’niining. 

Dale:  Mare:h  22.  2013. 

77/ii(!;8:00  a. in.  to  7:00  ]).ni. 

Agenda :'\'o  reiview  anel  eviihiiite!  grant 
iip|)lie:atie)ns. 

Place:  Keisielenuie  Inn  Beitheisela,  733.3 
\Vise;onsin  Aveniiie.  Betliesela,  MD  20814. 

Contact  Person:  I’eiter  Kei/.el.  Pli.D.. 
.Se:ientific  Revieiw  Offii;e!r,  NfXiA.M.  0707 
De!ine)e:riie:y  Benilevarel.  .Suite  401.  Beitlieisela, 
MD  20802-.547.3.  301-490-8004. 
koxelp®  mail. nih.gov. 

(Catalogue  eif  lAieleiral  Deniuistie:  Assistance 
Preigrain  Nos.  93.213.  Ro.seare:li  and  'I’raining 
in  Coiniileinenitarv  anel  Alternative!  Me!dii;ine. 
Ncitiemal  Institiiteis  eif  1  leniltli.  HUS) 


Diite!il:  l'’e!hrnary  7,  2013. 

Mic:hi!lli!  Trout, 

Program  Analyst,  Office  ofpederal  Advi.sorv 
Committee  Policy. 

H'K  Di)i:.  2(113-0:1242  Idliiel  2-12-13:  il:4.3  am| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Eunice  Kennedy  Shriver  National 
Institute  of  Child  Health  &  Human 
Development;  Notice  of  Closed 
Meeting 

Pursucint  to  soction  l()(d]  of  the 
Fodoral  Advi.sorv  CXimmittuo  Act,  as 
amoudod  (.3  U.S.CL  App.),  notice  is 
horohv  given  of  the  following  meeting. 

The  meeting  will  he  closed  to  the 
]nihlic  in  accordance  with  the 
jirovisions  set  forth  in  .sections 
.'i.32h(cK4)  and  .'5.'i2l)(c]((i),  Title  .'i  II.S.C., 
as  amended.  'Fhe  grant  ajipliciitions  and 
the  di.scussions  could  disclo.se 
confidential  trade  secrets  or  commercial 
])ro])erty  such  as  jiatentahle  material, 
and  ])er,sonal  information  concerning 
individuals  a.ssociated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.\ame  of  Committee:  National  Instiluti!  of 
Child  Health  and  Human  D(!V(!l()pm(!nl  Initial 
Re\'iew  Croui);  Roiirodnction.  Andrologv. 
and  Cynecology  .Snh{:onnnill(!e. 

Date:  March  1. 2013. 

Time:  8:00  a. in.  to  4:00  p.m. 

Agenda:  To  r(!vi(!W  and  evalnati!  grant 
ap])lications. 

Holiday  Inn  Exprciss.  177,3  Rockville 
Pike.  Rockville.  MD  208.32. 

Contact  Penson;  D(!nnis  E.  Leszczynski, 
Ph.D..  .Scientific  Revimv  Officer.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  D(!V(!lo|)ment.  NIH,  0100 
Executive!  Blvd..  Room  .31301.  B(!thesda.  MD 
20892.  301-43.3-271 7.  lesy.cyd@mail.nih.gOV. 
(Catalogue  of  E(!d(!ral  Domestic  Assistance 
Program  Nos.  93.804,  Population  Res(!arch: 
93.80.3,  R(!S(!arch  for  Moth(!rs  and  (ihildu!!!; 
93.929,  C(!nt(!r  for  Mislical  R(!hal)ilitation 
R(!S(!arch:  !)3.209,  Contrac(!])tion  and 
Infertility  Loan  R(!paym(!nt  Program,  National 
Institutes  of  H(!alth.  HILS) 

Dat(!d:  E(!hruary  7,  2013. 

Michelle  I'nnil, 

Program  Analyst.  Office  of  Federal  Advisory 
Committee  Policv. 

It'K  Dec.  2(n;t-0323.3  l•'il(!(l  2-t2-13:  8:4.3  ain| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Eunice  Kennedy  Shriver  National 
Institute  of  Child  Health  &  Human 
Development;  Notice  of  Closed 
Meeting 

Pursuiint  to  soction  l()(d)  of  tho 
Fodoral  Advisory  (iommittoo  Act.  as 
amoudod  (.3  IJ.S.fi.  App.),  notico  is 
horohy  given  of  tho  following  mooting. 

Tho  mooting  will  ho  clo.sod  to  tho 
puhlic  ill  accordanco  with  tho 
provisions  sot  forth  in  soctions 
.3.32h(c)(4)  and  .3.32l)(c)((i),  Titlo  .3  U.S.C., 
as  amoudod.  Tho  grant  applications  and 
tho  disciKssions  could  di.sclo.so 
confidontial  trado  .socrots  or  commorcial 
property  such  as  patontahlo  material, 
and  personal  information  concorning 
individuals  associated  with  tho  grant 
applications,  tho  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  ])orsonal  jirivacy. 

\’ame  of  Committee:  Naliomil  lusliluli!  of 
(diild  Ihxdth  and  Human  Developiiu!!!! 

.Sjiecial  Emphasis  Panel:  Re|)roducliv(! 
.Sci(!ntist  D(!vel()]mi(!nl  Program. 

Date:  March  8,  201 3. 

Time:  1 :()()  p.m.  to  2:30  p.m. 

Agenda:'\'a  re\'i{!w  and  evalnalo  grant 
a|)plications. 

Place:  National  lnstilut(!s  of  I  lealth.  0100 
l']xec.utiv(!  Bonlevard.  Rockvilli!.  MD  208.32 
(T(!l(!phom!  C,onf(!r(!nc{!  Ciall). 

Contact  Person:  David  H.  Weinberg,  Ph.D.. 
.Sci(!nlific  R(!vi(!W  Officer.  Division  of 
.Sci(!nlific  R(!view.  Eunice  K(!nn(!dy  .Shriv(!r 
National  Institute!  of  Child  Health  and 
Human  D(!velopment.  NIH.  0100  Executive 
Blvd..  Room  .31301.  Rockville.  MD  208.32. 
301-43.3-0973.  David.\Veinherg@nih.gov. 
(Catalogue  of  F(!deral  Domestic  Assistance 
Program  Nos.  93.804.  Pojmlation  Res(!arch; 
93.80.3.  R(!search  for  Mothers  and  Childr(!n; 
93.92t),  C(!nt(!r  for  M(!dical  R(!hahilitation 
R(!S(!arch:  93.209.  Contrac(!j)tion  and 
Infertility  IjOan  Rei)avm(!nt  Program.  National 
Inslilut(!s  of  Health.  HH.S) 

Datiul:  E(!hruarv  7.  2013. 

Michelle  rroiit. 

Program  Anaivst.  Office  of  Federal  Advisorv 
Committee  Policy. 

|FK  Doc.  2()t;{-();i2:i:!  Filed  2-12-1.3:  8:4.3  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Eunice  Kennedy  Shriver  National 
Institute  of  Child  Health  &  Human 
Development;  Notice  of  Closed 
Meeting 

l^ursuant  to  .section  l()(d)  of  the 
Federal  Advisory  (AHiiniittee  Act.  as 
amended  (,'1  l!.S.(>.  Apj).),  notice  is 
limaiby  given  ot  tin;  ibllowing  meeting. 

The  meeting  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  .set  lorth  in  sections 
.')52l)(c)(4)  and  .'j.')2l)(c)(r)).  Title  .'i  II.S.C., 
as  amended.  The  grant  a])i)lication.s  and 
the  discn.ssions  could  disclose 
confidential  trade  .secrets  or  commercial 
property  such  as  j)atentahle  material, 
and  personal  inlormation  concerning 
individuals  associated  with  the  grant 
ap|)lications.  the  disclosure  oi  which 
would  con.stitute  a  clearly  unwarranted 
invasion  ol  pcirsonal  privacy. 

\kinu!  of  (A)mmitl(ur.  National 
Institute  oi  (Ihild  Health  and  Human 
Hmidopment  Initial  R(!view  (iron]); 
Hcialth.  Behavior,  and  Context 
Suhcommittee. 

I)(iti;:  Fiihruarv  It).  2013. 

Time:  0:00  a.m.  to  0:00  p.m. 

/\ge;7f/u:  To  revitnv  and  evalualt;  grant 
applications. 

Phico:  National  Institutes  ol  Health, 
Neuroscience  (lenter.  0001  Executive 
Boulevard.  Rockville.  Ml)  2{)H52. 

('.ontaci  Parson:  Michele  (i.  Hindi- 
Alexander.  Fh.D..  Scientific  Review 
Oliicer,  Division  ol  Scientific  Review. 
Eunice  Kennedy  Shriver  National 
Institute  ol  (3iild  Health  and  Human 
Development.  NIH.  0100  Executive 
Blvd..  Room  .'5B01.  Bethesda.  Ml)  20092, 
301—43.^-8382,  hin(}ialm@iinnl.nih.go\’. 

This  notice  is  being  published  le.ss 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  im))osed  by  the 
review  and  lunding  cycle. 

((^atiilogiu!  ol  l•’(nl(!ral  Domestic  Assistance! 
I’rogram  Nos.  ‘)3.8(i4.  I’opniation  Researcli; 

Kcisearcli  lor  Motliers  and  (iliildn!!!: 
9.3.929.  (;ent(!r  Idr  M(!dical  R(!lial)ilitation 
Keisearcli:  93.299,  (:ontiace])tion  and 
Inlertility  l^oan  l<e])avin(!nt  I’rograin.  National 
Institutes  ol  llealth.  til I.S) 

Dated:  F(!l)ruarv  7.  2013. 

Miclielli;  Trout, 

Pro<>vaw  Analyst.  Ofjica  of  Fadaral  Advisory 
(lommitlaa  Policy. 

II  K  Doc.  20i;t-():t2:t7  Filed  2-12-i:i:  «:4.'j  am| 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Rursuant  to  sitclion  l()(d)  ol  the 
h'edm’iil  Advi.sory  Committtu!  Act,  <is 
amendtul  (5  lI..S.(i.  App.),  notice  is 
hereby  given  ol  the  Ibllowing  mec'ting. 

The  meeting  will  he  closed  to  the 
public  ill  accordance  with  the 
provisions  set  forth  in  .sections 
552h(c)(4)  and  552h(c)((>),  Title  5  U.S.C.. 
as  amended.  'I'he  grant  applii:ations  and 
the  di.scussions  could  disclo.se 
conlidtiulial  trade  secrets  or  commercial 
])roj)(!rty  such  as  jiatentable  material, 
and  iiersonal  information  concerning 
individuals  a.ssociated  with  the  grant 
applications,  the  di.sclosure  of  which 
would  constitute  a  clearly  unwarnmted 
invasion  of  junsonal  privticy. 

.\ainc  of  (ionuniltac:  National  lustituti!  on 
Alcohol  Aluisi!  and  Alcoholism  .Sjiocial 
luuphasis  I’aiuil;  NIAAA  Momhor  (hmllict 
a|)|)lications — Nciuroscionco. 

Dote;  March  21. 2913. 

Time:  12:99  ji.m.  to  2;t)t)  p.m. 

A;j,cnda:  To  rciviow  and  ovaluati!  grant 
applications. 

Place:  N1/\AA.  .593.5  l■'ish(!rs  Lain!. 
Rockville!.  Ml)  29852.  (T(!l(!|)hoiu!  (;oiih!r(!m:(! 
Call). 

(iontaci  P(n'son:  Ranga  .Srinivas.  RhD. 

Chiol.  I'ixiramnral  l’roj(!cl  R(!vi(!w  Branch 
fil’RB.  NIAAA.  National  lnsiitnt(!s  ol  1  h!alth. 
5395  F'islu!rs  l.aiu!.  Room  2985,  Rockville!. 

Ml)  29852.  (391)  451-2997. 
sriniyar&niail.nih.f’oy. 

((iatiileigiu!  e)f  l•'e!ele!^d  De)me!slie:  Assislime:e! 
I’reignim  Neis.  93.273.  Alceiheil  Re!si!are:h 
Rreigrams:  Niitiemal  InstitnleLS  eif  1  Ie!:illh.  Ill  IS) 

Dale!el:  F’e!hrnarv  7.  2913. 

(iareilvn  A.  Baum, 

Pro>^iam  Analy.st.  Office  of  Federal  Advisory 
Oomniiltee  Policy. 

|FK  Doe:.  201  :)-():i2:i!l  Fileiel  2-12-i:i:  8:4.5  ani| 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Biomedical 
Imaging  and  Bioengineering;  Notice  of 
Closed  Meeting 

Rursuant  to  section  l()(d)  of  the! 
Eedenil  Advi.sory  Hommitlee  Act.  as 
amended  (5  IJ.S.O.  A])p.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closeel  to  the 
public  in  accorehmee  with  the 
inovisions  set  forth  in  .sections 
552h(c)(4)  and  552h(c)(8),  Title  5  II.S.C., 


;is  amended.  The  gnint  iip])lications  and 
the  discussions  could  di.sclose 
confideiiti.il  trade  seicrets  or  commercial 
property  such  as  iiatentahle  materiiil, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
apjilicatioiis.  the  disclosure  of  which 
would  constitute  a  clearly  uiiwarraiiled 
invasion  of  personal  privacy. 

.V(/mr  of  Ooinniillee:  National  Insliinti!  of 
Bioimidical  Imaging  and  BioiingiiUHiring 
.S])(!(  iai  Emphasis  Ram!!:  Conti!!'  for 
Enginoorod  Carlilago  (2913/95). 

Dale:  March  9-8.  2913. 

Time;  9:99  p.m.  to  12:99  p.m. 

A<’enda:'\'o  r(!\'i(!\v  and  ovalnalo  grant 
aiiplicalions. 

/Voco;  Clidd(!n  llonsi!.  1991  l-’ord  Drive. 
CI(!V(!land.  C)l I  44199. 

Contact  Person:  )ohn  K.  Hayes.  Rhl). 
.Scientific  Review  Officer,  National  Institute 
of  Biomedical  Imaging  and  Bioengineiiring. 
National  Institntiis  ol  Health.  97t)7 
D(!mocracy  Bonhivard.  Room  959.  Biithesda, 
MI)  29892.  391-451-33!)8, 
haves /<Sinail.nili.<’oy. 

Dated:  l''ehrnar\'  7.  2913. 

David  Clary. 

Pro}>rain  Analyst.  Office  of  Federal  Advisory 
Committee  Policy. 

|FK  Doc.  2(n:i-n:i2:i8  Filed  2-12-i:i:  8:45  ain| 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Rursuant  to  section  l()(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  II.S.C.  Ajip.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  he  clo.sed  to  the 
])ublic  in  accordance  with  the 
provisions  set  forth  in  sections 
552h(c){4)  and  552h(c)((i).  'Htle  5  II.S.C., 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  .secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
pro])osals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  jn  ivacy. 

\'ame  of  Committee:  National  lloarl.  lamg. 
and  Blood  Institute!  .S|)(!(:ial  Em|)hasis  Ram!l: 
SBIR  'foiiic  72;  New  M(!lhods  to  Dehu:!  and 
Ass(!Ss  Myocardial  I'llirosis. 

Date:  March  9,  2913. 

lime:  12:39  |).m.  to  4:39  |).m. 

A<>enda:'l\>  r(!vi(!w  and  evaluate!  e;e)nlrae;l 
pre)|)e)sals. 

Place:  Naliemal  Inslilntes  eif  1  Ie!alth,  9791 
Re)e:kle!elge!  Drive!.  Reieim  7182,  Be!the!sela,  Ml) 
29892.  ('I’elepheme  Ce)nfe!re!iu:o  Call). 
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(Contact  P(^rs()ii:  Susan  WoliUir  .Sun]iai'l)()r}>. 
IMi.O.,  Scionlilic  Kiiviinv  OHuHir.  OITicc)  ol 
.Sciinililic  R(!vii!\\7D8RA.  National.  IltsnI. 
lain”,  and  Itlood  Inslitnio.  (>701  Rocklodgo 
Drivo.  Room  7182.  Motliosda.  Ml)  2()H‘)2. 
siinn(irl)()rf’H\v@nl}ll)i.nilt.<’()v. 

(('atalogiKi  ol  l•'(!(l^!l'al  IJoinostic.  Assislanco 
Program  Nos.  08. 28:5.  National  Contor  for 
.Sloo])  Disordors  Rosoarcli;  08.887.  1  loart  and 
Vascular  Disoasos  Rosoarcli;  08.888.  Rung 
Disoasos  Rosoarcli;  ‘t8.880.  Hlood  Disoasos 
and  Rosourcos  Rosoarcli.  National  Institutos 
ol  lloalth.  I II IS) 

Datod:  l''ol)ruarv  7.  2018. 

Michollo  I'ldul, 

Pr()<>r(nn  Analvsl.  Offica  of  PodrrdI  Advisory 
(Joiumitloo  Policy. 

IRK  Doc.  2()i:5-l):524()  Filed  2-l2-i;5:  «;4.t  am| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  For  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursiiiint  to  section  10(d)  of  the 
loidenil  Advisory  (kiininittee  Act,  as 
iiniended  (3  II.S.C.  App.).  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  he  closed  to  the 
pnhlic  in  accordance  with  the 
])nivisions  set  forth  in  sections 
5rj2h(c)(4)  and  .352l)(c)(0),  Title  5  IJ.S.C., 
as  amended.  The  grant  applictitions  and 
the  (liscn.ssions  could  di.sclose 
confidential  trade  .secrets  or  commercial 
liroperty  such  as  jiatentahle  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  con.stitute  a  clearly  unwarranted 
invasion  of  personal  jirivacy. 

Noiiu;  of  (ioniniiltoo:  C.vMv.r  for  Scimitil'k; 
Review  Special  Emphasis  Panel; 

I’ellowsliips:  llraiii  Disorders.  Language, 
(ioinniunication  and  Related  Neurosciences. 

Dole:  March  7-8.  2018. 

V'hne;  8;0()  a.m.  to  .3:00  ]).ni. 

AgondaPW)  review  and  evaluate  grant 
ap]iiicalions. 

Place:  Renaissance  Washington.  DC 
Dupont  Circle.  1148  New  Hampshire  Avenue 
N\V.  Washington.  DC  20087. 

Contact  Person:  Vilen  A  Movsesyan.  Ph.D.. 
Scientific  Review  Officer.  Center  for 
Scientific  Review.  National  Inslitules  of 
Health.  ()701  Rockledge  Drive.  Room  4040M. 
M.SC  7800,  Pelhesda.  Ml)  20892.  801-402- 
7 2 7}5 .  in ovsesyan\'®csr.ni h . go i ’. 

Name  of  Committee:  Center  for  .Scientific 
Review  .Sjiecial  Enijihasis  Panel:  REA:  EY 
18-001  Hasic  Ilehavioral  Research  on 
Mullisensory  Processing 

Date:  March  7-8.  2018. 

'I'ime:  8:00  a.m.  to  0:00  ji.ni. 

Agen(la:'\'o  review  and  evaluate  grant 
aiiplicalions. 


Place:  Renaissance  Washington  DCi. 

Dupont  Circle,  1148  New  Ham))shire  Avemue 
NW.  Washington.  DC  20087. 

Contact  Person:  Hiao  Tian.  Ph.D..  .Scicailific 
Rciview  Officer.  Center  for  .Scientific  Review, 
National  Inslitules  of  I  leallh.  0701  Rockledge 
Drive;.  Room  808915,  M.SC  7848,  I5(;lh(;sda. 

Ml)  208<)2.  (801)  402-441  I. 
tianl)i<(l!csr.nih.f’ov. 

Name  of  Committee:  Center  for  .Scientific 
R(;view  .S))(;cial  Emphasis  Pan(;l; 

Fellowships:  Cell  15iology.  Dev(;lo])mi;nlal 
Biology  and  Bio(;ngin(;(;ring. 

Date:  March  7.  2018. 

'I'ime:  8:00  a.m.  to  t):!)!)  i).m. 

A^endm'l'o  review  and  evaluate  grant 
a])plications. 

Place:  National  Institutes  of  H{;allh.  0701 
Rockl(;dge  Drive,  Bethesda.  MI)  20892. 

Contact  Person:  K(;nnelh  Ryan.  Ph.D.. 
.Sci(;ntific  R(;view  ()ffic:(;r.  C(;nler  for 
Scientific  R(;view,  National  Institutes  of 
Health.  t)701  Rockledge  Drive.  Room  8218. 
M.SC  7717.  Bethesda.  Ml)  20892,  801^8.3- 
1 789.  kenneth.iyan&nili.hlis.^ov. 

Name  of  Committee:  Cent(;r  for  .Scientific 
Review  .Sjiecial  Emjihasis  Pam;!:  .Small 
Business;  Behavioral  and  Biohehavioral 
Processes. 

D«/e;  March  7-8.  2018. 

Time:  8:80  a.m.  to  .3:00  ji.m. 

At’enda:  To  revi(;w  and  (;valual(;  grant 
ajijilications. 

Place:  Douhlein;;;  Cu(;sl  .Suites  .Santa 
Monica.  1707  Fourth  .Slrec;!.  .Santa  Monica. 
CA  90401. 

Contact  /^.T.so/i;  Mark  Lindner,  Ph.D., 
.Sci(;nlific  Reviiiw  Officer,  Center  for 
.Sci(;ntific  R(;view.  National  lnslilnt(;s  of 
Health,  0701  Rockh;dge  Drive,  Room  8182, 
M.SC  7770.  Bethesda,  Ml)  20892.  801-48.3- 
091 8,  mark. Iindner®csr. nih.gov. 

Name  of  Committee:  Center  for  .St;ienlific 
R(;vi(;w  .Sjx'cial  I'hnjihasis  Panel: 

Multisensorv  Processing. 

Do/e;  March  7.  2018. 

Time:  9:00  a.m.  to  4:00  ji.in. 

Agenda:  To  r(;view  and  evaluate;  grant 
aiijilicalions. 

Place:  Renaissance;  Washingtem  DC. 

Dujiemt  Cire:le;.  1148  Ne;w  I  linnjishire;  Avenue 
NW.  Washington.  DC  20087. 

Contact  Person:  Seremi  Chu.  Ph.D.. 
.Se:ientifie:  Review  ()ffie;e;r.  BBBP  IRC,  Center 
feir  .Se:ie;nlifie:  Revie;w.  Naliemal  Institutes  eif 
Health.  0701  Re)e'.kle;elge;  Drive,  Reieim  8178, 
M.SC;  7848.  Be;lhe;sela.  Ml)  20892.  801-.300- 
seclni@csr.nih.gov. 

Name  of  Committee:  Ce;nle;r  feir  .Se:ie;nlifie; 
Re;vie;w  .S|)e;e:iid  Einjiheisis  Pane;l:  PAR  12- 
098:  Bie)me;elie:td  anel  Be;havie)ral  Re;.se;are:h 
Immviitiems  lei  Ensure;  Eejinly  (BRITE). 

/)e//e;;  Mare:h  7.  2018. 

Time:  1:00  ji.m.  lei  4:00  ji.m. 

Agenda:  Tei  re;vie;w  emel  e;v<duale;  grant 
a|i))lie:atiems. 

Place:  Naliemal  Inslilute;s  eif  I  health,  0701 
Re)e:kle;elge;  Drive;.  Belheesela.  MI)  20892, 
(Virtual  Meeeling). 

Contact  /’enson;  De;lia  Olufeikunhi  .Sam, 
Ph.D..  .Se:ie;nlifie;  Reeview  ()ffie:e;r,  Ce;nle;r  feir 
.Se:ie;nlifie:  Re;vie;w,  Natiemal  Instilidees  eif 
I  health,  0701  Roe:kle;elge;  Drive;,  Reieim  81.38, 
M.SC  7770.  Belheesela,  MI)  20892,  801-43.3- 
0084.  ohifoknnhisamd@csr.nih.gov. 


(Catale)gue;  e)f  Feeleral  Deemeeslie:  Assislane:e; 
Preegram  Ne)s.  !)8.800,  Cejinjearalive;  Meeelieiinee; 
98.388.  Clinie:al  Re;se;are:h.  98.800.  98.888. 
98.837.  98.898-98.890.  98.887-98.844. 
98.840-98.878.  98.892.  98.898.  Natie)nid 
Inslilulees  e)f  I  leeidlh.  I II  LS) 

Diiteeel;  Feehruiiry  7.  2018. 

Carerlyii  A.  liaiim. 

Program  Analyst.  Office  of  Federal  Advisory 
Committee  Policy. 

|FK  l)e)e:.  2in:5-l):524:i  Fileeel  2-12-18;  K:4.3  iim| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Eunice  Kennedy  Shriver  National 
Institute  of  Child  Health  &  Human 
Development;  Notice  of  Closed 
Meeting 

Pursuant  to  seiction  l()(d)  of  tlio 
Feuloral  Advisory  Committeu;  Act,  as 
:mu;nde;d  (.3  II..S.C.  App.).  notice;  is 
liorohy  given  of  tlie;  following  meioting. 

The;  me;e;ting  will  he;  cle).se;el  tei  the; 
puhlie:  in  tie:e;e)reiime:e;  with  the; 
preivisiems  se;t  feirth  in  .se;e:tie)ns 
.3.32l)(c)(4)  anel  .3.32h(e:)((i).  'Htle;  .3  lJ..S.r,., 
as  iune;nele;el.  The;  grant  applie:citie)ns  anel 
the;  elise.ussions  etenilel  elise:le).se; 
e:e)nfiele;ntial  traele;  .se;e;re;ts  eir  e;e)mme;re;ial 
pre)pe;rty  siieih  as  ])ate;ntahli;  matt;rial. 
anel  jieer.semal  infeirmatiem  e:e)ne:e;rning 
inelivieluals  asse)e:iate;el  with  the;  grant 
applie:atie)ns.  the;  eliseileisure;  eif  whie:h 
wenilel  e:emstitute;  a  e:le;arlv  unwarrante;el 
invasiem  eif  |)e;r.sonal  jirivae.y. 

Name  of  Committee:  National  Institute;  of 
Chilel  I  health  anel  Unman  De;ve;h)|)m(;nl  Initial 
R(;vie;w  Cremj):  ()hste;lrie:s  anel  Male;rnal-Fe;tal 
Biology  .Suheiemunilteee;. 

Date:  Mare:h  .3.  2018. 

'Time:  8:80  a.m.  lei  .3:00  ji.m. 

Agenda: 'Vo  reevieew  anel  eevaluiite;  grant 
a|)|)lie:alie)ns. 

P/f/ce;;  De)uhh;tre;e;  Heite;!  Be;tlu;sela 
(Formeerly  Holielay  Inn  Se;le;e;l).  8120 
Wise:onsin  Aveenue;,  Be;the;sela.  MI)  20814. 

Contact  Person:  Pe;te;r  Ze;la/.owski.  Ph.D.. 
Scieenlifie:  Re;vie;w  ()ffice;r,  Divisiein  of 
.Seeieenlifie;  Reevieew,  Eunie;e;  Ke;nne;elv  .Shriveer 
Niiliemal  Inslilnie;  of  Child  I  health  anel 
Hnmiin  Dieveelojmieenl.  Nil  1,  tilOO  Exe;e:ulive; 
Blvel..  Room  .31501.  Beelheesehi.  Ml)  20892. 

80 1-48,3-0902.  peter.y.ela7.o\vski@nih.gov. 
(Calalogue;  eif  Feeelcral  Donneslie:  Assislane:e; 
Program  Nos.  98.804.  Pojiulatiem  Re;si;iire:h; 
98.80.3.  Re;si;are:h  for  Molheers  anel  Chihlreen: 
98.929.  Ceenleer  for  Me;elie;id  Reehahilitiitiem 
R(;se;are:h:  98.209.  Contraeeeejiliem  anel 
Infeerlility  Leiiin  Reejiayineent  Program,  Naliema 
Inslilutees  of  Iheallh.  HI  IS) 
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DaliMi;  Foljniiii  v  7.  2013. 

Mii:ht!ll(!  'I'nHil. 

Pittiimni  Aiuilysl.  Oflica  of  F(^(lcr(il  Advisory 
Policy. 

II'K  I)(h:.  2(I13-(132.34  2-12-13;  ain| 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002;  Internal 
Agency  Docket  No.  FEMA-B-1294] 

Changes  in  Flood  Hazard 
Determinations 

AGENCY:  Federal  Enierf>en(:y 
Management  Agency.  DllS. 
action:  Notice. 

SUMMARY:  This  notice  lists  communities 
where  the  addition  or  modification  of 
Ba.se  Flood  Elevations  (BFEs).  ha.se  flood 
depths,  .Sjiecial  Flood  Hazard  Area 
(SFHA)  boundaries  or  zone 
designations,  or  the  regulatory  floodway 
(hereinafter  referred  to  as  flood  hazard 
determinations),  as  shown  on  the  Flood 
Insurance  Rate  Maps  (FIRMs),  and 
where  a])])lical)le.  in  the  supporting 
Flood  Insurance  .Study  (FIS)  reports, 
prepared  by  the  Federal  Emergencv 
Management  Agency  (FICMA)  for  each 
community,  is  apjirojiriate  because  of 
new  .scientific  or  technical  data.  The 
FIRM,  and  where  ajiplicable.  portions  of 
the  FIS  rejKirt.  have  lieen  revised  to 
reflect  these  flood  hazard 
determinations  through  issuance  of  a 
Letter  of  Map  Revision  (IT)MR).  in 
accordance  with  Title  44.  Fart  (i.'i  of  the 
(iode  of  PTideral  Regulations  (44  (]FR 
Part  (>.5).  The  LOMR  will  be  used  bv 
insurance  agents  and  others  to  calculate 
apjiropriate  flood  insurance  jiremium 
rates  for  new  buildings  and  the  contents 
of  tho.se  buildings.  For  rating  purposes, 
the  currently  effective  community 


number  is  shown  in  the  table  below  and 
must  be  used  for  all  new  ])olicie.s  and 
renewals. 

DATES:  The.se  flood  hazard 
detiMininations  will  bt'come  effective  on 
the  dates  listed  in  the  table  below  and 
revise  the  FIRM  panels  and  f'l.S  re|)ort 
in  ef  fect  prior  to  this  determination  for 
the  listed  connminities. 

From  the  date  of  the  .second 
publication  of  notification  ofthe.se 
changes  in  a  newspaper  of  local 
circulation,  any  person  has  ninety  (80) 
days  in  which  to  reiiuest  through  the 
community  that  the  Heputy  As.sociate 
Administrator  for  Mitigation  reconsider 
the  changes.  The  flood  hazard 
determination  information  may  he 
changed  during  the  tlO-day  period. 
ADDRESSES:  The  affected  communities 
are  listed  in  the  table  below.  Revised 
flood  hazard  information  for  each 
community  is  available  for  insjiection  at 
both  the  online  location  and  the 
respective  community  map  repository 
address  listed  in  the  table  below. 
Additionally,  the  current  effective  FIRM 
and  FLS  report  for  each  communitv  are 
accessible  online  through  the  l-'EMA 
Map  .Service  Center  at 
www.insc.jhnui.gov  for  comparison. 

.Submit  comments  and/or  ajijieals  to 
the  (ihief  lixecutive  Officer  of  the 
community  as  li.sted  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT:  l.uis 
Rodriguez,  (ihief.  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration.  FI’]MA. 
.500  C  .Street  .SW..  Washington,  DO 
20472.  (202)  040-4004,  or  (email) 

I Aiis.H()dri<’n(;z3@f(ima. dhs.gov:  or  visit 
the  FEMA  Maji  Information  eXchange 
(FMIX)  online  at 
WWW. floodnuips.feinn.gov/fhni/ 
fmxnunn.hlnd. 

SUPPLEMENTARY  INFORMATION:  I  he 

specific  flood  hazard  determinations  are 
not  described  for  each  community  in 
this  notice.  However,  the  online 
location  and  local  community  map 


re])ositorv  address  where  the  flood 
hazard  determination  information  is 
available  for  in.s])ection  is  ])rovided. 

Any  re(]ue.sl  for  reconsideration  of 
flood  hazard  determinations  must  be 
submitted  to  the  (3nef  Executive  Officer 
of  the  community  as  listed  in  the  table 
below. 

'I'he  modifications  are  made  pursuant 
to  section  2t)l  of  the  Flood  Disaster 
Protection  Act  of  15)73,  42  lJ..S.(i.  410.5, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  15)08,  42  IJ..S.(]. 
4001  el  seq.,  and  with  44  CFR  Part  05. 

'I’he  FIRM  and  FI.S  report  are  the  basis 
of  the  flood j)lain  management  measures 
that  the  comnumity  is  recjuired  either  to 
ado])t  or  to  show  evidence  of  having  in 
effect  in  order  to  qualify  or  remain 
(jualified  for  jiarticipation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

The.se  flood  hazard  determinations, 
together  with  the  floodjilain 
management  criteria  reipiired  by  44  (]FR 
00.3,  are  the  minimum  that  are  reciuired. 
'Fhey  should  not  be  construed  to  mean 
that  Ihe  community  must  change  any 
exi.sting  ordinances  that  are  more 
stringent  in  their  flood])lain 
management  recpiirements.  The 
community  may  at  any  time  enact 
stricter  reipiirements  of  its  own  or 
])ursuanl  to  policies  established  bv  other 
Imderal,  .State,  or  regional  entities,  'fhe 
flood  hazard  determinations  are  in 
accordance  with  44  (if’R  85.4. 

The  affected  communities  are  listed  in 
the  following  table.  Floofl  hazard 
determination  information  for  each 
community  is  available  for  inspection  at 
both  the  online  location  and  the 
respective  community  map  repository 
address  listed  in  the  table  below. 
Additionally,  the  current  effective  P’lRM 
and  FLS  report  for  each  community  are 
acce.ssihle  online  through  the  FEMA 
Map  Serx’ice  Center  at 
www.insc.fenia.gov  for  comjiari.son. 
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((^iilalo”  ol  l’i!(t(^ral  D(»m(!sli{:  Assislaiici;  No. 
97.022.  "Flood  liisuranco.") 

lames  A.  Walke, 

Act  ini'  l)(‘i)iily  Associate  Adiainistrator  for 
Mitigation.  Department  of  Homeland 
Seenritv.  Fedi-nd  Hmerytmev  .Management 
Ai’ency. 

|1  K  Dm;.  2(ll3-0;V2.")(i  I'iliul  2-12-13:  am| 

BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002] 

Changes  in  Flood  Hazard 
Determinations 

agency:  Federal  Fmergency 
Management  Agency.  D1  IS. 
action:  Final  Notice. 

SUMMARY:  New  or  modified  13a.se  (1% 
annual-chance)  Fdood  Idevalions  (BF’Fs). 
base  flood  depths.  Special  Flood  Hazard 
Area  (SFllA)  honndaries  or  zone 
designations,  and/or  the  regulatory 
lloodwav  (hereinafter  referred  to  as 
Hood  hazard  determinations)  as  shown 
on  the  indicated  Letter  of  Maj)  Revision 
(LOMR)  for  each  of  the  communities 
listed  in  the  table  below  are  finalized. 
Fach  LOMR  revises  the  Flood  Insurance 
Rate  Maps  (F'lRMs).  and  in  some  cases 
the  Flood  Insurance  .Stndv  (FIS)  reports, 
currently  in  effect  for  the  listed 
conmumities.  llie  flood  hazard 
determinations  modified  bv  each  LOMR 
will  be  used  to  calculate  Hood  insurance 


premium  rates  for  new  buildings  and 
their  contents. 

DATES:  rhe  effective  date  for  each 
LOMR  is  indicated  in  the  table  below. 
ADDRESSES:  Fach  LOMR  is  available  for 
ins])ection  at  both  the  resp(!clive 
(iommunitv  Map  Repositorv  address 
listed  in  the  tahhi  bdow  and  oidine 
through  the  ll-iMA  Maj)  Service  (ienter 
at  ww'w.insc.fanHi.aov. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  (liief.  Fngineering 
Manageimmt  Branch.  Federal  Insurance 
and  Mitigation  Administration,  FFMA. 
.'iOO  C.  .Street  .S\V.,  Washington,  Dfi 
20472,  (202)  040-4004.  or  (email) 
lAiis.R()(]riau(r/.d@feiu(i.dhs.<>ov:  or  visit 
the  FFMA  Map  information  eXchange 
(FMIX)  online  at 
www.floodnutps.fenta.aov/fhnt/ 
fnixnuiiii.hlinl. 

SUPPLEMENTARY  INFORMATION:  The 
Muleral  Fmergency  Management  Agency 
(FFMA)  makes  the  final  Hood  hazard 
d(!terminations  as  shown  in  the  LOMRs 
for  each  community  listed  in  the  table 
below.  Notice  of  tluLse  modified  flood 
hazard  determinations  has  been 
published  in  mnvspapers  of  local 
circulation  and  ninety  (00)  davs  have; 
(lapsed  since  that  |)id)lication.  Tin; 
Dc'puty  Associate  Administrator  for 
Mitigation  has  re.solv(!d  any  appeals 
r(!sulting  from  this  notification. 

The  modified  flood  hazard 
d(!t(!rminations  are  mad(!  j)ur.suant  to 
section  200  of  the  Mood  I)isaster 
Protection  Act  of  1073,  42  D.S.C.  410.0, 
and  are  in  accordiuice  with  the  National 
Flood  Insurance  Act  of  1008.  42  l]..S.(;. 
4001  at  saq.,  and  with  44  (iFR  part  0.0. 


For  rating  ])ur])os(!.s.  tin;  currently 
eff(K:tive  community  numbtu'  is  shown 
and  must  he  u.sed  for  all  mnv  policies 
and  nminvals. 

The  new  or  modified  flood  hazard 
(hOerminations  an;  the  basis  for  the 
floodplain  management  measures  that 
the  communitv  is  iHupnixul  either  to 
adopt  or  to  show  evidence  of  hdng 
already  in  efhict  in  ord(!r  to  remain 
(lualified  for  participation  in  the 
National  Mood  Insurance  Program 
(NFIP). 

These  new  or  modified  Hood  hazard 
det(!rminations,  together  with  the 
lloodplain  management  criteria  r(;qnired 
by  44  ('.FR  (>0.3.  are  the  minimum  that 
are  nHpured.  Tluiv  should  not  lx; 
construed  to  nuxm  that  the  community 
mu.st  change  any  existing  ordinances 
that  are  more  .stringent  in  their 
fhxxlplain  management  recjiurements. 
The  community  may  at  any  tiim;  enact 
strict(ir  recpiinxnents  of  its  own  or 
inirsuant  to  policies  (istahlished  by  other 
Federal,  .State,  or  r(;gional  entities. 

These  new  or  modified  flood  hazard 
determinations  are  used  to  meet  the 
fhxxlplain  management  re(|uirements  of 
the  NFIP  and  also  are  used  to  calcidate 
the  ap])ropriate  flood  insurance 
prcMuium  rates  for  mnv  buildings,  and 
for  the  contents  in  those  buildings.  The 
changcis  in  flood  hazard  determinations 
are  in  accordamx)  with  44  CI*'R  (i.'i.4. 

Interested  hmsees  and  owiuu’s  of  iHxil 
proi)(!rty  are  encourag(;d  to  revi(;w  the 
final  flood  hazard  information  available 
at  th(!  addiHLss  citcxl  below  for  each 
community  or  online  through  the  f’FMA 
Map  .Service  (lenter  at 
w'ww’.insc.faiud.eov. 


State  and  county 

L(x;ation  and  case 
No. 

Chief  executive  officer  of  community 

Community  map  repository 

Effective  date  of 
modification 

Community 

No. 

Alabama; 

Mobile  (FEMA 
Docket  No.: 
B-1262). 

City  of  Saraland 
(11-04-6989P). 

The  Honorable  Howard  Rubenstein, 
Mayor.  City  of  Saraland,  716 
Saraland  Boulevard  South,  Saraland, 
AL  36571 . 

City  Hall,  716  Saraland  Boule¬ 
vard  South,  Saraland,  AL 
36571. 

August  9,  2012  . 

010171 

Mobile  (FEMA 
Docket  No.: 
B-1262). 

Unincorporated 
areas  o(  Mobile 
County  (11-04- 
6989P). 

The  Honorable  Connie  Hudson,  Presi¬ 
dent,  Mobile  County  Board  of  Com¬ 
missioners,  P.O.  Box  1443,  Mobile, 
AL  36633. 

Mobile  County  Government 
Plaza,  Engineering  Depart¬ 
ment,  205  Government 
Street,  3rd  Floor,  South 
Tower,  Mobile.  AL  36644. 

August  9,  2012  . 

015008 

Arkansas. 

Benton  (FEMA 
Docket  No.: 
B-1249). 

City  of  Bentonville 
(11-06-3059P). 

The  Honorable  Bob  McCaslin,  Mayor, 
City  of  Bentonville.  117  West  Central 
Avenue.  Bentonville,  AR  72712. 

117  West  Central  Avenue, 
Bentonville,  AR  72712. 

April  27,  2012  . 

050012 

Benton  (FEMA 
Docket  No.: 
B-1249). 

Unincorporated 
areas  of  Benton 
County  (11-06- 
3059P). 

The  Honorable  Robert  Clinard,  Benton 
County  Judge,  215  East  Central  Ave¬ 
nue,  Bentonville,  AR  72712. 

215  East  Central  Avenue, 
Bentonville,  AR  72712. 

April  27,  2012  . 

050419 

Pulaski  (FEMA 
Docket  No.; 
B-1252). 

City  of  Little  Rock 
(1 1-06-4271 P). 

The  Honorable  Mark  Stodola,  Mayor, 
City  of  Little  Rock,  500  West  Mark¬ 
ham  Street,  Room  203,  Little  Rock, 
AR  72201. 

Department  ol  Public  Works. 
701  West  Markham  Street, 
Little  Rock,  AR  72201 . 

June  6,  2012  . 

050181 

Pulaski  (FEMA 
Docket  No.: 
B-1252). 

Unincorporated 
areas  of  Pulaski 
County  (11-06- 
4271 P). 

The  Honorable  Floyd  G.  Villines,  Pu¬ 
laski  County  Judge,  201  South 
Broadway  Street,  Suite  400,  Little 
Rock.  AR  72201 . 

501  West  Markham  Street, 
Suite  A,  Little  Rock.  AR 
72201. 

June  6,  2012  . 

050179 

Florida: 
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State  and  county 

Location  and  case 
No. 

Chief  executive  officer  of  community 

Community  map  repository 

Effective  date  of 
modification 

Community 

No. 

Jackson  (FEMA 
Docket  No.: 
B-1257). 

Town  of  Bascom 
(1 2-04-21 76P). 

The  Honorable  Ann  Bryan,  Mayor, 
Town  of  Bascom,  4967  Basswood 
Road,  Bascom,  FL  32423. 

Town  Hall,  4969  Basswood 
Road,  Bascom,  FL  32423. 

August  16,  2012  . 

120069 

Jackson  (FEMA 
Docket  No.: 
B-1257). 

Unincorporated 
areas  of  Jackson 
County  (12-04- 
2176P). 

The  Honorable  Chuck  Lockey,  Chair¬ 
man,  Jackson  County  Board  of  Com¬ 
missioners,  2864  Madison  Street, 
Marianna,  FL  32448. 

Chamber  of  Commerce,  4318 
Lafayette  Street  Marianna.  FL 
32446. 

August  16.  2012  . 

120125 

Maryland: 

Washington 
(FEMA  Dock¬ 
et  No.:  B- 
1271). 

Unincorporated 
areas  of  Wash¬ 
ington  County 
(12-03-1044P). 

The  Honorable  Terry  L.  Baker,  Presi¬ 
dent,  Washington  County  Board  of 
Commissioners,  100  West  Wash¬ 
ington  Street,  Room  226,  Hagers¬ 
town,  MD  21740. 

Washington  County  Administra¬ 
tion  Building,  100  West 
Washington  Street,  Hagers¬ 
town,  MD  21740. 

November  13.  2012 . 

240070 

New  Mexico: 

Sandoval 
(FEMA  Dock¬ 
et  No.:  B- 
1249). 

Unincorporated 
areas  of 

Sandoval  County 
(11-06-0073P). 

The  Honorable  Darryl  Madalena,  Chair¬ 
man.  Sandoval  County  Commission, 
P.O.  Box  40,  Bernalillo,  NM  87004. 

711  Camino  Del  Pueblo, 
Bernalillo,  NM  87004. 

May  4,  2012  . 

350055 

Sandoval 
(FEMA  Dock¬ 
et  No.:  B- 
1257). 

Unincorporated 
areas  of 

Sandoval  County 
(11-06-1258P). 

The  Honorable  Darryl  Madalena,  Chair¬ 
man,  Sandoval  County  Commission, 
P.O.  Box  40,  Bernalillo,  NM  87004. 

711  Camino  Del  Pueblo, 
Bernalillo,  NM  87004. 

July  6,  2012  . 

350055 

Oklahoma: 

Cleveland 
(FEMA  Dock¬ 
et  No.:  B- 

City  of  Norman 
(1 1-06-4261 P). 

The  Honorable  Cindy  S.  Rosenthal, 
Mayor,  City  of  Norman,  P.O.  Box 
370,  Norman,  OK  73070. 

201  West  Gray  Street.  Building 
A,  Norman,  OK  73069. 

August  1,  2012  . 

400046 

1257). 

Comanche 
(FEMA  Dock¬ 
et  No.:  B- 

City  of  Lawton  (11- 
06-331 9P). 

The  Honorable  Fred  L.  Fitch,  Mayor, 
City  of  Lawton,  212  Southwest  9th 
Street,  Lawton,  OK  73501. 

103  Southwest  4th  Street. 
Lawton,  OK  73501. 

August  10,  2012  . 

400049 

1262). 

Mayes  (FEMA 
Docket  No.: 
B-1257). 

City  of  Pryor  Creek 
(12-06-0785P). 

The  Honorable  Jimmy  Tramel,  Mayor, 
City  of  Pryor  Creek,  6  North  Adair 
Street,  Pryor,  OK  74361. 

6  North  Adair  Street,  Pryor,  OK 
74361. 

June  22,  2012  . 

400117 

Mayes  (FEMA 
Docket  No.: 
B-1257). 

Unincorporated 
areas  of  Mayes 
County  (12-06- 
0785P). 

The  Honorable  Alva  Martin,  Commis¬ 
sioner.  Mayes  County,  1  Court  Place, 
Suite  140,  Pryor,  OK  74361. 

1  Court  Place.  Suite  140,  Pryor, 
OK  74361 . 

June  22,  2012  . 

1 

400458 

Oklahoma 
(FEMA  Dock¬ 
et  No.:  B- 
1249). 

City  of  Oklahoma 

City  (10-06- 
2593P). 

The  Honorable  Mick  Cornett,  Mayor, 
City  of  Oklahoma  City,  200  North 
Walker  Avenue,  3rd  Floor,  Oklahoma 
City,  OK  73102. 

420  West  Main  Street,  Suite 
700,  Oklahoma  City,  OK 
73102. 

May  17,  2012  . 

405378 

Oklahoma 
(FEMA  Dock¬ 
et  No.:  B- 
1249). 

City  of  Oklahoma 

City  (11-06- 
3061 P). 

The  Honorable  Mick  Cornett,  Mayor, 
City  of  Oklahoma  City,  200  North 
Walker  Avenue,  3rd  Floor,  Oklahoma 
City,  OK  73102. 

420  West  Main  Street,  Suite 
700,  Oklahoma  City,  OK 
73102. 

May  9,  2012  . 

405378 

Oklahoma 
(FEMA  Dock¬ 
et  No.:  B- 

City  of  The  Village 
(12-06-0066P). 

The  Honorable  C.  Scott  Symes,  Mayor, 
City  of  The  Village,  2304  Manchester 
Drive.  The  Village,  OK  73120. 

City  Hall,  2304  Manchester 
Drive,  The  Village,  OK  73120. 

August  13,  2012  . 

400420 

1262). 

Tulsa  (FEMA 
Docket  No.: 
B-1257). 

City  of  Tulsa  (11- 
06-1 755P). 

The  Honorable  Dewey  F,  Bartlett,  Jr., 
Mayor,  City  of  Tulsa,  175  East  2nd 
Street,  Suite  690,  Tulsa,  OK  74103. 

Stormwater  Design  Office,  2317 
South  Jackson  Avenue,  Suite 
302,  Tulsa.  OK  74107. 

July  5,  2012  . 

405381 

Tulsa  (FEMA 
Docket  No.: 
B-1249). 

City  of  Tulsa  (11- 
06-2274 P). 

The  Honorable  Dewey  F.  Bartlett,  Jr., 
Mayor,  City  of  Tulsa,  175  East  2nd 
Street,  Suite  690,  Tulsa,  OK  74103. 

Stormwater  Design  Office,  Engi¬ 
neering  Services  Department, 
2317  South  Jackson.  Suite 
302,  Tulsa,  OK  74103. 

May  18.  2012  . 

405381 

Pennsylvania: 

Allegheny 
(FEMA  Dock¬ 
et  No.:  B- 
1262). 

Township  of  O'Hara 
(1 1-03-1 924P). 

The  Honorable  Robert  John  Smith, 
Council  President,  Township  of 
O'Hara,  325  Fox  Chapel  Road,  Pitts¬ 
burgh,  PA  15238. 

Township  Office,  325  Fox 
Chapel  Road,  Pittsburgh,  PA 
15238. 

August  10,  2012  . 

421088 

Bucks  (FEMA 
Docket  No.: 
B-1249). 

Township  of  Lower 
Southampton 
(11-03-2022P). 

The  Honorable  Ted  Taylor,  Manager, 
Township  of  Lower  Southampton, 
1500  Desire  Avenue,  Feasterville,  PA 
19053. 

Township  of  Lower  South¬ 
ampton  Zoning  Department, 

1 500  Desire  Avenue, 

Feasterville,  PA  19053. 

May  4,  2012  . 

420192 

Delaware  (FEMA 
Docket  No.:  B- 
1257). 

Township  of  Radnor 
(1 1-03-1 189P). 

The  Honorable  William  A.  Spingler, 
President  of  the  Board  of  Commis¬ 
sioners.  Township  of  Radnor,  301 
Iven  Avenue,  Wayne,  PA  19087. 

Radnor  Township  Building,  301 
Iven  Avenue,  Wayne,  PA 
19087. 

August  2,  2012  . 

420428 

Puerlo  Rico:  Puerto 
Rico  (FEMA  Dock¬ 
et  No.:  B-1268) 

Commonwealfh  of 
Puerto  Rico  (1 1- 
02-2538P). 

Mr.  Ruben  Flores-Marzan,  Chairman, 
Puerto  Rico  Planning  Board,  Roberto 
Sanchez  Vilella  Governmental  Cen¬ 
ter,  North  Building,  16th  Floor,  De 
Diego  Avenue,  International 

Baldorioty  de  Castro  Avenue,  San 
Juan,  PR  00940. 

Roberto  Sanchez  Vilella  Gov¬ 
ernmental  Center,  North 
Building,  9th  Floor.  De  Diego 
Avenue,  International 

Baldorioty  de  Castro  Avenue, 
San  Juan,  PR  00940. 

September  4,  2012 . 

720000 

Texas: 

Bandera  (FEMA 
Docket  No.: 
B-1257). 

Unincorporated 
areas  of  Bandera 
County  (12-06- 
0946P). 

The  Honorable  Richard  Evans,  Bandera 
County  Judge,  500  Main  Street, 
Bandera,  TX  78003. 

Bandera  County  Rural  Address¬ 
ing  Office,  502  1 1  th  Street, 
Bandera,  TX  78003. 

June  28,  2012  . 

480020 
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State  and  county 

Location  and  case 
No. 

Chief  executive  officer  of  community 

Community  map  repository 

Effective  date  of 
modification 

Community 

No. 

Bell  (FEMA 

Docket  No.: 
B-1252). 

City  of  Marker 

Heights  (11-06- 
1826P). 

The  Honorable  Mike  Aycock,  Mayor. 
City  of  Marker  Heights.  13(X)  East  FM 
2410,  Marker  Heights.  TX  76548. 

305  Miller’s  Crossing,  Marker 
Heights.  TX  76548. 

May  30,  2012  . 

480029 

Bell  (FEMA 

Docket  No.: 
B-1257). 

City  of  Killeen  (11- 
06^177P). 

The  Honorable  Timothy  L.  Hancock, 
Mayor,  City  of  Killeen,  P.O.  Box 
1329,  Killeen.  TX  76541. 

City  Hall,  101  North  College 
Street,  Killeen,  TX  76540. 

August  1, 2012  . 

480031 

Bell  (FEMA 

Docket  No : 
B-1262). 

City  of  Temple  (11- 
06-4085P) 

The  Honorable  William  A.  Jones  III. 
Mayor,  City  of  Temple,  2  North  Main 
Street.  Temple,  TX  76501. 

City  Hall.  2  North  Main  Street, 
Temple,  TX  76501 . 

August  13.  2012  . 

480034 

Bell  (FEMA 
Docket  No.: 
B-1257). 

Unincorporated 
areas  of  Bell 
County  (11-06- 
4177P). 

The  Honorable  Jon  H.  Burrows,  Bell 
County  Judge,  101  East  Central  Ave¬ 
nue,  Belton.  TX  76513. 

Bell  County  Courthouse,  101 
East  Central  Avenue,  Belton. 
TX  76513. 

August  1. 2012  . 

480706 

Bexar  (FEMA 
Docket  No. 
B-1257). 

City  of  Converse 
(11-06-0362P). 

The  Honorable  Al  Suarez,  Mayor,  City 
of  Converse,  403  South  Seguin 
Street,  Converse,  TX  78109. 

City  Hall.  403  South  Seguin 
Street,  Converse.  TX  78109. 

June  29,  2012  . 

480038 

Bexar  (FEMA 
Docket  No.: 
B-1257). 

City  of  Leon  Valley 
(11-06-2731P). 

The  Honorable  Chris  Riley,  Mayor,  City 
of  Leon  Valley,  6400  El  Verde  Road, 
Leon  Valley,  TX  78238. 

City  Hall,  6400  El  Verde  Road, 
Leon  Valley,  TX  78238. 

June  6.  2012  . 

480042 

Bexar  (FEMA 
Docket  No.. 
B-1257). 

City  of  San  Antonio 
(12-06-0888P). 

The  Honorable  Julian  Castro,  Mayor, 
City  of  San  Antonio,  City  Hall,  100 
Military  Plaza,  San  Antonio,  TX 
78205. 

Municipal  Plaza,  114  West 
Commerce  Street,  7th  Floor, 
San  Antonio,  TX  78205. 

August  2,  2012  . 

480045 

Bexar  (FEMA 
Docket  No.: 
B-1257). 

City  of  Shavano 

Park  (12-06- 
0888P). 

The  Honorable  A.  David  Marne,  Mayor, 
City  of  Shavano  Park,  900  Saddletree 
Court,  Shavano  Park,  TX  78231. 

City  Hall.  900  Saddletree  Court, 
Shavano  Park,  TX  78231. 

August  2,  2012  . 

480047 

Bexar  (FEMA 
Docket  No.: 
B-1257). 

Unincorporated 
areas  of  Bexar 
County  (11-06- 
4222P). 

The  Honorable  Nelson  W.  Wolff,  Bexar 
County  Judge,  Paul  Elizondo  Tower, 
101  VVest  Nueva  Street,  10th  Floor, 
San  Antonio,  TX  78205. 

Bexar  County  Infrastructure 
Services  Department.  Public 
Works  Division,  233  North 
Pecos  La  Trinidad  Street, 
Suite  420.  San  Antonio,  TX 
78207. 

July  20.  2012  . 

480035 

Bexar  (FEMA 
Docket  No.: 
B-1257). 

Unincorporated 
areas  of  Bexar 
County  (1 1-06- 
4323P). 

The  Honorable  Nelson  W.  Wolff,  Bexar 
County  Judge.  Paul  Elizondo  Tower, 
101  West  Nueva  Street,  lOlh  Floor, 
San  Antonio,  TX  78205. 

Bexar  County  Infrastructure 
Services  Department,  Public 
Works  Division,  233  North 
Pecos  La  Trinidad  Street. 
Suite  420,  San  Antonio.  TX 
78207. 

July  13,  2012  . 

480035 

Bexar  (FEMA 
Docket  No.: 
B-1257). 

Unincorporated 
areas  of  Bexar 
County  (1 1-06- 
4494P). 

The  Honorable  Nelson  W.  Wolff,  Bexar 
County  Judge.  Paul  Elizondo  Tower. 
101  West  Nueva  Street,  10th  Floor, 
San  Antonio,  TX  78205. 

Bexar  County  Infrastructure 
Services  Department,  Public 
Works  Division,  233  North 
Pecos  La  Trinidad  Street, 
Suite  420,  San  Antonio,  TX 
78207. 

July  20.  2012  . 

480035 

Bexar  (FEMA 
Docket  No.: 
B-1257). 

Unincorporated 
areas  of  Bexar 
County  (1 1-06- 
4594P). 

The  Honorable  Nelson  W.  Wolff,  Bexar 
County  Judge,  Paul  Elizondo  Tower, 
101  West  Nueva  Street,  10th  Floor, 
San  Antonio,  TX  78205. 

Bexar  County  Infrastructure 
Services  Department.  Public 
Works  Division,  233  North 
Pecos  La  Trinidad  Street. 
Suite  420,  San  Antonio,  TX 
78207. 

August  2,  2012  . 

480035 

Bexar  (FEMA 
Docket  No.: 
B-1262). 

Unincorporated 
areas  of  Bexar 
County  (12-06- 
1691X). 

The  Honorable  Nelson  W.  Wolff,  Bexar 
County  Judge,  Paul  Elizondo  Tower, 
101  West  Nueva  Street,  10th  Floor, 
San  Antonio,  TX  78205. 

Bexar  County  Infrastructure 
Services  Department.  Public 
Works  Division.  233  North 
Pecos  La  Trinidad  Street, 
Suite  420,  San  Antonio,  TX 
78207. 

August  9.  2012  . 

480035 

Collin  (FEMA 
Docket  No.: 
B-1249). 

City  of  McKinney 
(1 1-06-1 798P), 

The  Honorable  Brian  S.  Loughmiller, 
Mayor,  City  of  McKinney,  222  North 
Tennessee  Street.  McKinney,  TX 
75069. 

222  North  Tennessee  Street. 
McKinney,  TX  75069. 

May  3.  2012  . 

480135 

Collin  (FEMA 
Docket  No.: 
B-1252). 

City  of  Richardson 
(12-06-0547X). 

The  Honorable  Bob  Townsend,  Mayor, 
City  of  Richardson,  411  West  Arap- 
aho  Road.  Richardson,  TX  75080. 

City  Hall,  411  West  Arapaho 
Road,  Richardson,  TX  75080. 

June  22.  2012  . 

480184 

Collin  (FEMA 
Docket  No.: 
B-1257). 

City  of  Wylie  (11- 
06-1 847P). 

The  Honorable  Eric  Hogue,  Mayor,  City 
of  Wylie,  300  Country  Club  Road, 
Building  100,  Wylie,  TX  75098. 

300  Country  Club  Road,  Build¬ 
ing  100,  2nd  Floor,  Wylie.  TX 
75098. 

August  2,  2012  . 

480759 

Collin  and  Dal¬ 
las  (FEMA 
Docket  No.: 
B-1257). 

City  of  Sachse  (11- 
06-2894 P). 

The  Honorable  Mike  Felix.  Mayor,  City 
of  Sachse,  3815  Sachse  Road,  Build¬ 
ing  B,  Sachse,  TX  75048. 

City  Hall,  3815  Sachse  Road. 
Building  B,  Sachse,  TX 
75048. 

July  6,  2012  . 

480186 

Comal  (FEMA 
Docket  No.: 
B-1257). 

City  of  New 

Braunfels  (11- 
06-3632 P). 

The  Honorable  Gale  Pospisil,  Mayor, 
City  of  New  Braunfels.  424  South 
Castell  Avenue,  New  Braunfels,  TX 
78130. 

195  David  Jonas  Drive,  New 
Braunfels,  TX  78132. 

May  31,  2012  . 

485493 

Dallas  (FEMA 
Docket  No.: 
B-1262). 

City  of  Duncanville 
(1 1-06-3271 P). 

The  Honorable  David  L.  Green,  Mayor, 
City  of  Duncanville,  203  East 
Wheatland  Road,  Duncanville,  TX 
75116. 

City  Hall,  203  East  Wheatland 
Road,  Duncanville,  TX  75116. 

June  18,  2012  . 

480173 

Denton  (FEMA 
Docket  No.: 
B-1252). 

Town  of  Little  Elm 
(12-06-0531 P). 

The  Honorable  Charles  Platt,  Mayor, 
Town  of  Litfle  Elm,  100  Wesf  Eldo¬ 
rado  Parkway,  Little  Elm,  TX  75068. 

Town  Hall,  100  West  Eldorado 
Parkway,  Little  Elm,  TX 
75068. 

June  4,  2012  . 

481152 
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Fort  Bend 
(FEMA  Dock¬ 
et  No.;  B- 
1257). 

City  of  Sugar  Land 
(11-06-0225P). 

The  Honorable  James  Thompson, 
Mayor,  City  of  Sugar  Land,  2700 
Town  Center,  Boulevard  North,  Sugar 
Land,  TX  77479. 

Public  Works  Department,  111 
Gillingham  Lane,  Sugar  Land. 
TX  77478. 

July  5,  2012  . 

480234 

Fort  Bend 
(FEMA  Dock¬ 
et  No.:  B- 
1257). 

Unincorporated 
areas  of  Fort 

Bend  County 
(11-06-0225P). 

The  Honorable  Robert  Hebert,  Fort 
Bend  County  Judge,  301  Jackson 
Street,  Richmond,  TX  77469. 

Engineer  s  Office,  1124  Blume 
Road,  Rosenburg,  TX  77471 . 

July  5,  2012  . 

480228 

Galveston 
(FEMA  Dock¬ 
et  No.:  B- 
1262). 

City  of  Galveston 
(11-06-3812P). 

The  Honorable  Joe  Jaworski,  Mayor, 
City  of  Galveston,  823  Rosenberg 
Street,  Galveston,  TX  77553. 

City  Hall,  823  Rosenberg 
Street,  Galveston,  TX  77553. 

August  10,  2012  . 

485469 

Guadalupe 
(FEMA  Dock¬ 
et  No.:  B- 
1249). 

City  of  Cibolo  (11- 
06-2370P). 

The  Honorable  Jennifer  Hartman, 
Mayor,  City  of  Cibolo,  200  South 
Main  Street,  Cibolo,  TX  78108. 

200  South  Main  Street.  Cibolo, 
TX  78108. 

May  4,  2012  . 

480267 

Guadalupe 
(FEMA  Dock¬ 
et  No.:  B- 
1249). 

City  of  Seguin  (11- 
06-2342P). 

The  Honorable  Betty  Ann  Matthies, 
Mayor,  City  of  Seguin,  210  East 
Gonzales  Street,  Seguin,  TX  78155. 

City  Hall,  205  North  River 
Street,  Seguin,  TX  78155. 

April  25,  2012  . 

485508 

Guadalupe 
(FEMA  Dock¬ 
et  No.:  B- 
1257). 

City  of  Seguin  (12- 
06-0870X). 

The  Honorable  Betty  Ann  Matthies, 
Mayor,  City  of  Seguin,  210  East 
Gonzales  Street,  Seguin,  TX  78155. 

City  Hall,  205  North  River 
Street,  Seguin,  TX  78155. 

August  1. 2012  . 

485508 

Guadalupe 
(FEMA  Dock¬ 
et  No.;  B- 
1249). 

Unincorporated 
areas  of  Guada¬ 
lupe  County  (1 1- 
06-2342 P). 

The  Honorable  Mike  Wiggins,  Guada¬ 
lupe  County  Judge,  211  West  Court 
Street,  Seguin,  TX  78155. 

Guadalupe  County  Environ¬ 
mental  Health  Department, 
2605  North  Guadalupe 
Street,  Seguin,  TX  78155. 

April  25,  2012  . 

480266 

Guadalupe 
(FEMA  Dock¬ 
et  No.:  B- 
1249). 

Unincorporated 
areas  of  Guada¬ 
lupe  County  (11- 
06-2370 P). 

The  Honorable  Mike  Wiggins,  Guada¬ 
lupe  County  Judge,  211  West  Court 
Street,  Seguin,  TX  78155. 

Guadalupe  County  Environ¬ 
mental  Health  Department, 
2605  North  Guadalupe 
Street,  Seguin,  TX  78155. 

May  4,  2012  . 

480266 

Harris  (FEMA 
Docket  No.: 
B-1252). 

Unincorporated 
areas  of  Harris 
County  (12-06- 
041  OP). 

The  Honorable  Ed  Emmett,  Harris 
County  Judge,  1001  Preston  Street, 
Suite  911,  Houston,  TX  77002. 

1 0555  Northwest  Freeway. 
Houston,  TX  77092. 

June  20,  2012  . 

480287 

Hays  (FEMA 
Docket  No.: 
B-1249). 

Unincorporated 
areas  of  Hays 
County  (1 1-06- 
3956P). 

The  Honorable  Bert  Cobb,  M.D.,  Hays 
County  Judge,  1 1 1  East  San  Antonio 
Street,  Suite  300,  San  Marcos,  TX 
78666. 

1251  Civic  Center  Loop,  San 
Marcos,  TX  78666. 

May  24,  2012  . 

480321 

Hays  (FEMA 
Docket  No.: 
B-1249). 

Village  of 

Wimberley  (11- 
06-3956P). 

The  Honorable  Bob  Flocke,  Mayor,  City 
of  Wimberley,  221  Stillwater  Road, 
Wimberley,  TX  78676. 

13210  Ranch  Road  12, 
Wimberley,  TX  78676. 

May  24,  2012  . 

481694 

Jefferson 
(FEMA  Dock¬ 
et  No.:  B- 
1252). 

City  of  Beaumont 
(12-06-0696X). 

The  Honorable  Becky  Ames,  Mayor, 
City  of  Beaumont,  801  Main  Street, 
Beaumont,  TX  77701. 

City  Hall,  801  Main  Street, 
Beaumont,  TX  77701. 

June  25,  2012  . 

485457 

Johnson  (FEMA 
Docket  No.: 
B-1252). 

City  of  Burleson 
(11-06-1749P). 

The  Honorable  Ken  D.  Shelter,  Mayor, 
City  of  Burleson,  141  West  Renfro 
Street,  Burleson,  TX  76028. 

141  West  Renfro  Street. 
Burleson,  TX  76028. 

June  21.  2012  . 

485459 

Johnson  (FEMA 
Docket  No.: 
B-1249). 

City  of  Burleson 
(11-06-2745P). 

The  Honorable  Ken  D.  Shelter,  Mayor, 
City  of  Burleson,  141  West  Renfro 
Street,  Burleson,  TX  76028. 

141  West  Renfro  Street. 
Burleson,  TX  76028. 

May  24.  2012  . 

485459 

Parker  (FEMA 
Docket  No.; 
B-1257). 

City  of  Weatherford 
(11-06-291  IP). 

The  Honorable  Dennis  Hooks,  Mayor, 
City  of  Weatherford,  303  Palo  Pinto 
Street,  Weatherford,  TX  76086. 

Department  of  Code  Enforce¬ 
ment.  City  Hall,  303  Palo 
Pinto  Street.  Weatherford.  TX 
76086. 

June  13,  2012  . 

480522 

Tarrant  (FEMA 
Docket  No.: 
B-1252). 

City  of  North  Rich¬ 
land  Hills  (11- 
06-2556P). 

The  Honorable  T.  Oscar  Trevino,  Jr., 
P.E.,  Mayor,  City  of  North  Richland 
Hills,  7301  Northeast  Loop  820,  North 
Richland  Hills,  TX  76180. 

7301  Northeast  Loop  820, 
North  Richland  Hills,  TX 
76180. 

May  25,  2012  . 

480607 

Victoria  (FEMA 
Docket  No.: 
B-1252). 

City  of  Victoria  (12- 
06-0680X). 

The  Honorable  Will  Armstrong,  Mayor, 
City  of  Victoria,  105  West  Juan  Linn 
Street,  Victoria,  TX  77901. 

702  North  Main  Street.  Suite 
115,  Victoria,  TX  77902. 

June  1,  2012  . 

480638 

Wichita  (FEMA 
Docket  No.: 
B-1257). 
Virginia; 

City  of  Wichita  Falls 
(11-06-2009P). 

The  Honorable  Glenn  Barham,  Mayor, 
City  of  Wichita  Falls,  P.O.  Box  1431, 
Wichita  Falls,  TX  76307. 

1300  7th  Street,  Wichita  Falls. 
TX  76301 . 

June  28,  2012  . 

480662 

Caroline  (FEMA 
Docket  No.: 
B-1257). 

Unincorporated 
areas  of  Caroline 
County  (1 1-03- 
2159P). 

The  Honorable  Floyd  W.  Thomas, 
Chairman,  Caroline  County  Board  of 
Supervisors,  212  North  Main  Street, 
Bowling  Green,  VA  22427. 

233  West  Broaddus  Avenue. 
Bowling  Green,  VA  22427. 

May  25,  2012  . 

510249 

City  of  Rich¬ 
mond  (FEMA 
Docket  No.: 
B-1262). 

City  of  Richmond 
(11-03-1762P). 

The  Honorable  Dwight  C.  Jones,  Mayor, 
City  of  Richmond,  900  East  Broad 
Street,  Suite  201,  Richmond,  VA 
23219. 

Department  of  Public  Works. 
900  East  Broad  Street,  Room 
704,  Richmond,  VA  23219. 

August  8.  2012  . 

510129 

Frederick 
(FEMA  Dock¬ 
et  No.:  B- 
1252). 

Unincorporated 
areas  of  Fred¬ 
erick  County  (11- 
03-0806 P). 

The  Honorable  Richard  C.  Shickle, 
Chairman,  Frederick  County  Board  of 
Supervisors,  107  North  Kent  Street, 
Winchester,  VA  22601. 

Planning  and  Development  Of¬ 
fice,  107  North  Kent  Street, 
Suite  202,  Winchester,  VA 
22601. 

June  8.  2012  . 

510063 
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Loudoun  (FEMA 
Docket  No.: 
B-1257). 

Town  of  Leesburg 
(11-03-1482P). 

The  Honorable  Kristen  C.  Umstattd, 
Mayor,  Town  of  Leesburg,  25  West 
Market  Street,  Leesburg,  VA  20176. 

Department  of  Plan  Review,  25 
West  Market  Street,  Lees¬ 
burg,  VA  20176. 

July  12,  2012  . 

510091 

Prince  William 
(FEMA  Dock¬ 
et  No.:  B- 
1257). 

Unincorporated 
areas  of  Prince 
William  County 
(11-03-1518P). 

The  Honorable  Melissa  S.  Peacor, 
County  Executive,  Prince  William 
County  James  J.  McCoart  Administra¬ 
tion  Building,  1  County  Complex 
Court  Prince  William,  VA  22192. 

James  J.  McCoart  Administra¬ 
tion  Building,  1  County  Com¬ 
plex  Court,  Prince  William. 
VA  22192. 

July  30.  2012  . 

510119 

Stafford  (FEMA 
Docket  No.: 
B-1249). 

Unincorporated 
areas  ol  Stafford 
County  (10-03- 
2108P). 

The  Honorable  L.  Mark  Dudenhefer, 
Chairman,  Stafford  County  Board  ol 
Supervisors,  1300  Courthouse  Road, 
Stafford.  VA  22554. 

Stafford  County  Administration 
Center,  1 300  Courthouse 
Road,  Stafford,  VA  22555. 

May  17.  2012  . 

510154 

(Ciilalog  ol  I'luitiral  noiiiaslic  Assistanco  No. 
‘)7.(I22.  "I'lood  Insuranco.") 

lames  A.  Waiko. 

Acliiif’  Do/Jii/y  Assoridti!  Adniinislialor for 
Mitif’dlion.  Dopdiiinont  of  llonuddnd 
Socdiilv.  Fodorol  Fmargoncv Mondgonionl 
A}>dncy. 

IFK  Doc.  2l)i:J-()325r)  Filed  2-12-1:1;  «:45  am| 
BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002:  Internal 
Agency  Docket  No.  FEI\/IA-B-1295] 

Changes  in  Flood  Hazard 
Determinations 

agency:  Federal  Finergency 
Managenienl  Agency.  DUS. 
action:  Notice. 

SUMMARY:  This  notice  lists  communities 
where  the  addition  or  modification  of 
Base  Flood  Flevations  (BFFs).  base  Hood 
de|)ths.  Special  Flood  Hazard  Area 
(SFHA)  houndaries  or  zone 
designations,  or  the  regulatory  floodway 
(hereinafter  referred  to  as  flood  hazard 
determinations),  as  shown  on  the  Flood 
Insurance  Rate  Majis  (FIRMs).  and 
where  applicable,  in  the  snpjiorting 
Flood  Insurance  Study  (FIS)  reports, 
prepared  by  the  Federal  Emergency 
Management  Agency  (FEMA)  for  each 
community,  is  apjirojiriate  because  of 
new  scientific  or  technical  data.  'I’he 
MRM.  and  where  applicable.  ])ortions  of 
the  FIS  report,  have  lieen  revised  to 
rellect  these  Hood  hazard 
determinations  through  issuance  of  a 
Letter  of  Map  Revision  (LOMR).  in 
accordance  with  Title  44.  part  (i.'i  of  the 
(lode  of  Federal  Regulations  (44  (IFR 
part  (i.'j).  The  LOMR  will  he  n.sed  liv 
insurance  agents  and  others  to  calculate 
appropriate  Hood  insurance  jireminm 
rates  for  new  hnildings  and  the  contents 


oftho.se  buildings.  For  rating  pur])o.ses. 
the  currently  effective  community 
muuher  is  shown  in  the  table  below  and 
must  he  used  for  all  new  policies  and 
renewals. 

DATES:  These  flood  hazard 
determinations  will  become  effective  on 
the  dates  listed  in  the  table  below  and 
revi.se  the  FIRM  panels  and  FIS  report 
in  effect  prior  to  this  determination  for 
the  list(!d  communities. 

From  the  date  of  the  second 
publication  of  notification  ofthe.se 
changes  in  a  new.spa])er  of  loc;al 
c;in:nlation.  any  person  has  ninety  (DO) 
days  in  which  to  reciuest  through  the 
conuminitv  that  the  De])ntv  Associate 
Administrator  for  Mitigation  reconsider 
the  changes.  The  flood  hazard 
det(!rmination  information  may  he 
changed  during  the  ttO-day  ixn  iod. 
ADDRESSES:  LIk!  affected  communities 
an;  listed  in  the  table  below.  Revisiul 
flood  hazard  information  for  each 
comnumity  is  availahh;  for  ins])ection  at 
both  the  online  location  and  the 
respective  community  map  re])ository 
address  listed  in  the  table  hidow. 
Additionally,  the  current  effective  FIRM 
and  FIS  rei)ort  for  each  community  are 
accessible  online  through  the  FEMA 
Maj)  Service  ('.enter  at 
ww'w.nisc.fdind.dov  for  com])ari.son. 

Submit  comments  and/or  appeals  to 
the  (Ihief  Executive  Officer  of  the 
community  as  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez.  Chief.  Engineering 
Management  Branch.  Federal  Insurance 
and  Mitigation  Administration.  FEMA. 
.'iOO  C  .Street  .SW..  Washington.  IXi 
20472,  (202)  ()4()-4004.  or  (email) 
Luiii.Uodrioiidzd@fdnui.dhs.dov:  or  visit 
the  L'EMA  Map  Information  eXchange 
(FMIX)  online  at 
www.fioodmops.fdina.dov/fluu/ 
finxnudn.hlinl. 

SUPPLEMENTARY  INFORMATION:  The 
sjjecific  flood  hazard  determinations  are 
not  described  for  each  conmuinitv  in 


this  notice.  However,  the  online 
location  and  local  community  map 
repository  addre.ss  where  the  flood 
hazard  determination  information  is 
available  for  inspection  is  provided. 

Any  re(]U(!st  for  reconsideration  of 
flood  hazard  determinations  must  he 
submitted  to  the  Chief  Executive  Officer 
of  the  community  as  listed  in  the  table 
below. 

The  modifications  are  made  pursuant 
to  sec:tion  201  of  the  Flood  Disaster 
Brotection  Act  of  1073.  42  II.S.C.  410.'1, 
and  are  in  accordance  with  the  National 
f’lood  Insurance  Ac:t  of  1008,  42  IJ..S.C. 
4001  dt  sdC].,  and  with  44  CFR  part  (i.l. 

'flu;  FIRM  and  FIS  re])ort  are  the  basis 
of  the  flood])lain  management  measures 
that  the  comnumity  is  recpiired  either  to 
ado])t  or  to  show  (!vidence  of  having  in 
(!ff(!ct  in  ordm’  to  ciualifv  or  rcmiain 
(inalified  for  |)articipation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

The.se  flood  hazard  determinations, 
together  with  the  floodplain 
management  criteria  recpiired  by  44  CFR 
00.3,  are  the  minimum  that  are  recpiired. 
'I'liey  should  not  he  construed  to  mean 
that  the  comnumity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  flood])lain 
management  reejnirements.  3’he 
comnumity  may  at  any  time  enact 
stricter  riujiiirements  of  its  own  or 
pursuant  to  policies  established  hv  other 
Federal,  State,  or  regional  entities.  The; 
flood  hazard  determinations  are  in 
accordance  with  44  CFR  0.'5.4. 

'I'he  affected  comnumities  are  listed  in 
the  following  table,  h'lood  hazard 
determination  information  for  (lach 
comnumity  is  available  for  inspection  at 
both  the  online  location  and  the 
resjiective  comnumity  map  re])ositorv 
addre.ss  listed  in  the  table  below. 
Additionally,  the  current  effective  FIRM 
and  FLS  re])ort  for  each  community  are 
acce.ssihle  online  through  the  FEMA 
Map  .Service  Center  at 
www.insc.fdnui.dov  for  comjjari.son. 
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((^iitalog  of  l-'odcrnl  Itonuislic  Assistance;  No. 
<)7.()22.  "Mood  Insiiranco.’’) 

laiiKis  A.  Walk*!, 

/\i:tini>  Deputy  Associule  Adiuinislrular  for 
Mili‘’(ition.  Dejxirlmaul  of  I  lomeluiul 
Sociiritv,  Federal  Fmer<’enev  Moiue^ement 
Agency. 

ll'K  Hoc.  2()i:t-():i2.')7  I'ilad  2-12-12:  8:45  ain| 
BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5687-N-03] 

Notice  of  Proposed  Information 
Collection:  Comment  Request 
Delegated  Processing  for  Certain  202 
Supportive  Housing  for  the  Elderly 
Projects 

AGENCY:  Office  of  the  As.sistant 
Secretary  for  Hou.sing,  MUD. 
action:  Notice. 

SUMMARY:  rlie  jiropo.sed  information 
collection  reeiuireinent  (hiscrihecl  below 
will  he  .submitted  to  the  Office  of 
Management  and  budget  (OMI3]  for 
review,  as  reciniriKl  by  the  Paperwork 
Reduction  Act.  The  De])artment  is 
.soliciting  ]nihlic  comments  on  the 
subject  ])ro])osal. 

DATES:  (Joninunits  Duo  Data:  Apr'\]  15. 
2013. 

ADDRESSES:  Interested  jiersons  are 
invited  to  submit  c.omments  regarding 
this  pro])osal.  Comments  should  refer  to 
the  pro])osal  by  name  and/or  OMB 
Ciontrol  Number  and  should  he  .sent  to: 
Reports  Liaison  Officer,  Department  of 
Housing  and  Urban  Develojnnent,  431 
71h  Street  S\V.,  Washington.  DC',  20410, 
Room  9120  or  the  ninnher  for  the 
Federal  Information  Relav  Stirvice  (1- 
800-877-8339). 

FOR  FURTHER  INFORMATION  CONTACT: 

Program  (iontact,  Aretha  Williams, 
Director,  Office  of  Hou.sing  Assi.stance 
and  Grants  Administration,  Deiiartment 
of  Housing  and  Urban  Develojnnent, 

451  7th  Street  SW.,  Washington.  DC 
20410,  telejihone  (202)  708-3000  (this  is 
not  a  toll  free  ninnher)  for  cojiies  of  the 
jn’ojiosed  forms  iind  other  avtiilahle 
information. 

SUPPLEMENTARY  INFORMATION:  The 
D(!])artment  is  submitting  the  jnojiosed 
information  collection  to  OMB  for 
review,  as  reijnired  by  the  Piijierwork 
Reduction  Act  of  1995  (44  U.S.C. 
(ihaj)ter  35,  as  amended). 

Tliis  Notice  is  soliciting  comments 
from  memhiirs  of  the  jnihlic  and  affectiKl 
agencies  concerning  the  jirojiosed 
collection  of  information  to:  (1)  Evaluate 
whether  the  jirojiosed  collection  is 


neces.sary  for  the  jirojier  |)erformance  of 
the  functions  of  the  agency,  including 
whether  till!  information  will  have 
|)ractii:al  utility;  (2)  Evaluate  the 
acenraev  of  the  agenev's  estimate  of  the 
burden  of  the  ])ro|)osed  collection  of 
information;  (3)  Enhance  the  (jnalitv. 
utility,  and  clarity  of  the  information  to 
he  collected;  and  (4)  Minimize  the 
hnrden  of  the  collection  of  information 
on  thosi!  who  are  to  resjjond;  including 
the  use  of  a|)])ro|niate  automated 
collection  techniijiies  or  other  forms  of 
information  technology,  e.g.,  jiermitting 
electronic  submission  of  re.sjionses. 

This  Notice  akso  li.sts  the  iol lowing 
information: 

Titlo  of  Pvoposul:  Delegated 
Processing  for  Certain  202  Snjijiortive 
Housing  for  the  Elderly  Projects. 

OMB  (Control  Nuiubor.  if  (ipplicablo: 
25()2-{)59(). 

Description  of  the  need  for  the 
information  and  proposed  n.se; 'I'liis  is 
an  njidate  to  the  currently  ajijiroved 
collection.  It  is  riKjuired  to  imjdement 
The  Frank  Melville  .Snjijiortive  Housing 
Investment  Act  of  2010  (SHI A) 
riigarding  delegated  jirocessing  of 
certain  Section  811  cajiital  advances 
and  jnogram  changes  to  the  Dehigated 
Processing  jirogram. 

'I'lie  Delegated  Processing  Agreement 
e.stahlishes  the  relationshij)  between  the 
Diijiartment  and  a  Diilegated  Processing 
Agiincy  (DPA)  and  details  the  duties  and 
comjien.sation  of  the  DPA.  The 
(Certifications  form  jirovides  the 
Dejiartment  with  assurances  that  the 
review  of  the  a])])lication  was  in 
accordance  with  HUD  reijnirements. 

3'he  Schedule  of  Projects  form  jnovides 
the  DPA  with  information  nece.ssarv  to 
determine  if  they  wish  to  jirocess  the 
jiroject  and  njion  signature  commits 
them  to  such  jiroce.ssing.  Staff  of  the 
Office  of  Housing  Assistance  and  Grant 
Administration,  Mnltifamily  Housing 
Office  will  use  the  information  to 
determine  if  a  housing  finance  agency 
wishes  to  jiarticijiate  in  the  jnogram, 
and  obtain  certifications  that  the  review 
of  the  aj)j)lication  was  in  accord  with 
HUD  requirements. 

Agenev  form  numbers,  if  applicable: 
9()()()().  9b()()l.  9()()()2. 

Estimation  of  the  total  numbers  of 
hoars  needed  to  prepare  the  information 
collection  incliidino  number  of 
resi)ondents.  frequency  of  response,  and 
hoars  of  response:  The  ninnher  of 
hnrden  hours  is  14.  'I’lie  ninnher  of 
resjiondents  is  8,  the  ninnher  of 
resjnmses  is  8,  the  freijiiency  of 
resjion.se  is  on  occasion,  and  the  hnrden 
hour  jier  resjion.se  is  8. 

Status  of  the  proposed  information 
collection:  This  is  a  revision  of  a 
currently  ajijiroved  collection. 


Authority:  The  Paperwork  Kiidiiction  Act 
of  1‘)!).5,  44  II..S.(C.,  (Chajiler  :i.5,  as  aiiieiuliid. 

Haled;  I'etiruarv  7,  201  :i. 

I.aiini  M.  Marin, 

Acting  General  Deputy  Assistant,  Secretary 
for  I loasing-Acting  Genend  Deputy,  Federal 
I  lousing  Gonnnissioner. 

|1K  Doc.  2(n:i-l):i:i()(i  I'iled  2-l2-i:i;  «:4.''i  !im| 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-HQ-LE-201 3-N037;  FF09L00200-FX- 
LE12240900000G2] 

Information  Collection  Request  Sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Approval;  Declaration  for 
Importation  or  Exportation  of  Fish  or 
Wildlife 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice:  request  for  comments. 

SUMMARY:  We  (U.S.  Fi.sh  and  Wildlife 
Service)  have  sent  an  Information 
(iollection  Reijnest  (l(d<)  to  OMB  for 
review  and  ajijiroval.  We  summarize  the 
KiR  below  and  describe  the  natnri!  of  tlii! 
collection  and  the  estimated  burden  and 
cost.  This  information  collection  is 
.scheduled  to  exjiire  on  March  31,  2013. 
We  may  not  conduct  or  sjion.sor  and  a 
jier.son  is  not  reijnired  to  resjiond  to  a 
collection  of  information  imle.ss  it 
disjilays  a  currently  valid  OMB  control 
ninnher.  However,  under  OMB 
regulations,  we  may  continue  to 
conduct  or  sjionsor  this  information 
collection  while  it  is  jiendingat  OMB. 
DATES:  Yon  must  submit  comments  on 
or  before  March  15,  2913. 

ADDRESSES:  Send  your  comments  and 
suggestions  on  this  information 
collection  to  the  Desk  Officer  for  the 
Dejiartment  of  the  Interior  at  OMB- 
OIRA  at  (202)  39.5-58()()  (fax)  or 
01BA_Submission@omb.eop.gov 
(email).  Please  jirovide  a  cojiy  of  yonr 
comments  to  the  Service  Information 
(’.ollection  Clearance  Officer,  U..S.  Fi.sh 
and  Wildlife  Service,  MS  2()42-PDM, 
4401  North  Fairfax  Drive,  Arlington.  VA 
22203  (mail),  or  bof)e  grex^Dfws.gov 
(email).  Please  include  "1018-0012”  in 
the  siihjec.t  line  of  yonr  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  additional  information  ahont 
this  KiR,  c.ontac.t  Hojie  Grey  at 
hope  gre\'@f\ys. gov  ie\m\\\)  or  703-358- 
2482  (telejihone).  You  may  review  the 
ICiR  online  at  http:/ /www. reginfo.gov. 
Follow  the  instrnc.tions  to  review 
Dejiartment  of  the  Interior  collections 
under  review  liv  OMB. 
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SUPPLEMENTARY  INFORMATION: 

OMB  Confrol  >Jumh(;r:  101 8-001 2. 
Titlfr.  Declaration  for  Importation  or 

IFxportation  of  Fisli  or  Wildlife,  .'iO  (3'R 
14.01-14.04  and  14.‘)4. 

Sen  ice  Form  \'un}l)(ns:  3-1 77  and  3- 
177a. 


Tvjx;  of  Bo(nmfit:  Revision  of  a 
currently  approved  collection. 

Doscription  of  Bosi)on({onts: 
llusines.ses  or  individuals  that  import  or 
(!xporl  fish,  wildlife,  or  wildlife 
products;  .scientific  institutions  that 
import  or  ex|)orl  fish  or  wildlife 


scientific  specimens;  and  government 
agcmcies  that  imixn  t  or  ex])ort  fish  or 
wildlife  si)ecimens  for  various  ])urposes. 

Bospondoni’s  Ohligotion:  Recpiired  to 
obtain  or  r(;tain  a  heiuifit. 

Froquoncy  of  (A)IIo(:lion:  On  occasion. 


Activity 

Number  of 
respondents 

Number  of 
responses 

Completion 
time  per 
response 
(minutes) 

Total  annual 
burden  hours 

3-177  hard  copy  submission  . 

3,148 

28,332 

15 

7,083 

3-177  electronic  submission  . 

17,593 

154,971 

10 

25,829 

Fee  waiver  certification  . 

1,000 

1 

17 

Totals  . 

21,741 

184,303 

32,929 

Ahsiract:  The  Fndangered  .Species  Act 
(10  II..S.(L  1331  et  .seq.)  makes  it 
unlawful  to  import  or  export  fish, 
wildlife,  or  plants  without  filing  a 
declaration  or  report  deemed  necessary 
for  enforcing  the  Act  or  u])holding  the 
Convention  on  International  Trade  in 
Fndangered  .Specitjs  (CrflvS)  (sec;  Iti 
II..S.C.  1338(e)).  With  a  few  exce))tions. 
husine.s.ses,  individuals,  or  gov(;rnment 
agencies  importing  into  or  exporting 
from  the  United  .States  any  fish, 
wildlife,  or  wildlife  ))roducl  mu.st 
complete  and  submit  to  the  .Service  au 
FWS  h’orm  3-177  (Declaration  for 
Importation  or  Fx|)ortation  of  Fish  or 
Wildlife).  This  form  as  well  as  FWS 
Form  3-1 77a  (Continuation  Sheet)  aiul 
instructions  for  couqjhition  are  available 
for  electronic  submission  at  https:// 
odo(:s.f\vs.‘>ov.  rh(!se  forms  an;  also 
available  in  fillahle  format  at  http:// 
wu’w’.fws.gov/ forms/. 

The  information  that  we  collect  is 
unicpie  to  each  wildlife  shii)ment  and 
enables  us  to; 

•  Accurately  ius])ect  the  contents  of 
the  shipment; 

•  Enforce  any  regulations  that  pertain 
to  the  fish,  wihllife.  or  wildlife  ])ro(lucts 
contained  in  the  shijjinent;  and 

•  Maintain  records  of  the  importation 
and  exportation  of  these  commodities. 

13usine.s.se.s  or  individuals  must  file 
FW.S  Forms  3-177  and  3-1 77a  with  us 
at  the  lime  and  port  when?  they  recpiest 
clearance  of  the  im])ort  or  (!X])ort  of 
wildlife  or  wildlife  products.  Our 
regulations  allow  for  certain  species  of 
wildlife  to  he  imj)orted  or  exported 
between  the  United  .States  and  Canada 
or  Mexico  at  U..S.  Customs  and  Horder 
Rrotection  ])orts.  even  though  our 
wihllife  inspectors  may  not  he  ])resent. 
In  these  instanc(!.s.  im])orlers  and 
ex])orters  may  file  the  forms  with  U..S. 
Customs  ami  Border  Protection.  We 
collect  the  following  information; 

(1)  Name  of  the  imj)orter  or  exporter 
and  broker. 


(2)  Scientific  and  common  name  of 
the  fish  or  wihllife. 

(3)  Permit  numbers  (if  permits  an; 
nKiuired). 

(4)  D(!scription,  (juantity,  and  value  of 
the  fish  or  wihllife. 

(3)  Natural  country  of  origin  of  the; 
fish  or  wihllife. 

In  addition,  certain  information,  such 
as  th(!  airway  bill  or  bill  of  lading 
numb(!r,  the  location  of  the  shipment 
containing  the  fish  or  wihllife  for 
ins])ectiou,  and  the  number  of  carious 
containing  fisb  or  wildlife,  a.ssi.sts  our 
wihllife  inspectors  if  a  phvsical 
examination  of  the  shipment  is 
necessarv. 

In  October  2012,  we  re(|U(!sted  that 
OMB  approve,  on  an  emergency  basis, 
our  nKpiest  to  collect  information 
associated  with  a  u.ser  fee  exem])tion 
))rogram  for  low-risk  importations  and 
c!X])ortations.  OMB  a])])roved  our 
rcKjuest  and  assigned  OMB  Control  No. 
1018-0132,  which  ex])ir(!s  Ajiril  30, 
2013. 

Businessc!s  that  ])o.ss(;ss  a  valid 
.Service  import/ex])ort  licen.se  may 
rciquest  to  jjarticipate  in  this  fee 
excMUjition  j)rogram  through  our 
electronic  filing  systenu  (eDecs). 
Qualified  licen.scies  must  create;  an  eDecs 
filer  ac:count  as  au  importer  or  exporter 
if  they  do  not  alreadv  have  one  and  file 
their  r(;(iuired  documents  eh;ctronically. 
'fo  be  an  a])})roved  participating 
business  in  tbe  |)rogram  and  r(;ceive  an 
ex(;mption  from  the  d(;.signated  port 
base  inspection  fee,  the  lie:ensed 
business  must  certify  that  it  will 
exclusively  import  or  (;xport  uoidiving 
wildlife  that  is  not  list(;d  as  injurious 
und(;r  30  CFR  ])art  10  and  does  not 
r(;(iuir(;  a  |)ermit  or  certificate;  under  30 
Ch’R  ])arts  13  (Wild  Bird  Conservation 
Act),  17  (Endang(;red  .Species  Act),  18 
(Marine  Mammal  Protection  Act),  20 
(Migratory  Bird  'rr(;aty  Act),  21 
(Migratory  Bird  Treaty  Act),  22  (Bald 
and  Colden  Eagle  Protection  Act),  or  23 


(the;  Convention  on  lnt(;rnaticmal  Trade 
in  Endangered  .Si)ecies  of  Wild  Fauna 
and  Flora).  The  r(;(iuesting  business  akso 
must  cc;rtify  that  it  will  exclusively 
import  or  exjjort  the  above  type  of 
wildlife  shipments  wh(;re  the  quantity 
in  each  shij)ment  of  wildlife  j)arts  or 
])roducts  is  23  or  fewer  and  the  total 
value  of  each  wildlife  shijjiuent  is 
.S3. 000  or  less.  Anv  licens(;d  business 
that  has  more  than  two  wildlife 
shi])ments  that  w(;r(;  refused  clearance; 
in  the  3  years  prior  to  its  reejuest  is  not 
(;ligible  for  the  i)rogram.  In  addition,  any 
licens(;es  that  have  been  ass(;ssed  a  civil 
p(;nalty,  issued  a  Notice  of  Violation,  or 
convicted  of  a  misd(;meanor  or  felonv 
violation  involving  wildlife  inq)ort  or 
export  will  not  be  eligible  to  parlici])ate 
in  the  program. 

We  are  incorporating  the  certification 
.statement  for  the  user  fee  exem])tion 
program  into  our  renewal  of  OMB 
Control  No.  101 8-001 2.  If  OMB 
approves  this  renewal,  we  will 
discontinue  flMB  Control  No.  1018- 
0132. 

(Mmnwnts:  On  Octoh(;r  3,  2012,  we 
published  in  the  Federal  Register  (77 
FR  00434)  a  notice  of  our  intent  to 
recpiest  that  OMB  renew  apjjroval  for 
OMB  Control  No.  1018-0012.  In  that 
notice,  we  .solicited  comments  for  (iO 
days,  ending  on  December  3,  2012.  No 
comments  were  received  in  respon.se  to 
that  notice.  On  October  20,  2012,  we 
published  an  interim  rule  (77  FR  03321) 
announcing  the  user  fee  exemption 
j)rogram.  In  that  ruh;.  W(;  solicited 
comments  for  00  days  on  the 
information  collection  requir(;ments, 
ending  on  December  20,  2012.  We 
received  two  comments.  One 
commenter  recommend(;d  changes  in 
the  criteria  for  the  fee  exemption 
program.  Tin;  other  commenter  objected 
to  the  (ee  waiver.  The  commenlers  did 
not  address  the  information  collection 
re(|uirements,  and  we  did  not  make  anv 
changes  to  the  information  collection. 
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W(;  again  invite  comments  concerning 
this  information  collection  on: 

•  Whether  or  not  the  collection  of 
information  is  necessary,  including 
whether  or  not  the  information  will 
have  ])ractical  utility: 

•  The  accuracy  of  our  estimate  of  the 
burden  for  this  collection  of 
information; 

•  Ways  to  enhance  the  {|nality,  utility, 
and  clarity  of  the  information  to  hi; 
collected;  and 

•  Whiys  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

(Comments  that  you  submit  in 
r(;sponse  to  this  notice  are  a  matter  of 
public  record.  Hefore  including  your 
address,  phone  numher,  email  address, 
or  other  personal  identifying 
information  in  your  comment,  you 
should  he  aware  that  your  entire 
comment,  including  your  personal 
identifying  information,  may  he  made 
])nhlicly  available  at  any  time.  While 
you  can  ask  OMB  in  your  comment  to 
withhold  your  jjersonal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  it  will  hi;  done. 

Diileil:  I’ohriiarv  (i.  201. 't. 

'I'ina  A.  (^ampl)i;II, 

Chief.  Division  of  Policy  and  Dircclives 
Mnnof’cincnl.  I’.S.  Pish  and  W’ildlili-  Service. 
II'K  Doc.  20i:!-0:i2H()  Hl(!(i  2-12-i;i:  anil 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-HQ-LE-2013-N020;  FF09L00200-FX- 
LE1 2200900000] 

Proposed  Information  Collection; 
Captive  Wildlife  Safety  Act 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice;  reipiest  for  comments. 

SUMMARY:  We  (U.S.  Fish  and  Wildlife 
Service)  will  ask  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  information  collection  (10) 
described  below.  As  reipiired  by  the 
Ba])erwork  Reduc.tion  Act  of  1995  and 
as  part  of  our  continuing  efforts  to 
reduce  paperwork  and  re.si)ondent 
hurden,  we  invite  the  general  public  and 
other  Federal  agencies  to  take  this 
o])])ortunity  to  comment  on  this  10.  This 
10  is  .scheduled  to  expire  on  August  31, 
2013.  We  may  not  conduct  or  sjion.sor 
and  a  person  is  not  required  to  resjiond 
to  a  collection  of  information  unless  it 
disj)lays  a  currently  valid  OMB  control 
numher. 


DATES:  To  ensure  that  we  are  able  to 
consider  your  comments  on  this  10,  we 
must  receive  them  by  Aj)ril  15.  2013. 
ADDRESSES:  Send  your  comments  on  the 
I(i  to  the  Service  Information  Oollection 
(Clearance  Offic.er,  U.S.  Fish  and 
Wildlife  Service,  MS  2042-FI)M.  4401 
North  luiirfax  Drive.  Arlington,  VA 
22203  (mail);  or  INP()(X)L@f\vs.gov 
(email).  lMea.se  include  “1018-0129”  in 
the  subject  line  of  your  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
reque.st  additional  information  about 
this  10,  contact  Hope  Orey  at 
INF()(X)L@f\vs.gov  (email)  or  703-358- 
2482  (telephone). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Oajitive  Wildlife  Safety  Act 
(OWSA)  amends  the  Lacey  Act  by 
making  it  illegal  to  inqjort.  exjiort,  buy, 
sell,  transport,  receive,  or  acijuire.  in 
interstate  or  foreign  commerce,  live 
lions,  tigers,  leojiards,  snow  leopards, 
clouded  leo])ards.  cheetahs,  jaguars,  or 
cougars,  or  any  hybrid  combination  of 
any  of  these  sp(;cies,  unless  c(;rtain 
exce])tions  are  met.  'I’here  are  several 
(;xemptions  to  the  |5rohihitions  of  the 
(iWSA,  including  accretlited  wildlife 
sanctuaries. 

There  is  no  niejnirement  for  wildlife; 
sanc:tuaries  to  submit  a])])lications  to 
(jualify  for  the  accredited  wildlife 
sanctuary  exemj)tion.  Wildlife 
sanctuaries  them.selves  will  d(;termine  if 
they  (pialify.  M'o  epialify,  they  must  meet 
all  of  the  following  criteria: 

•  Approval  by  the  United  States 
Internal  Revenue  Service  (IRS)  as  a 
ce)rj)oration  that  is  exempt  from  taxation 
under  section  5()1(a)  of  the  Internal 
Revenue  Code  of  1988.  which  is 
de.scribed  in  sections  501  (c)(3)  and 

1 7()(h)(1)(A)(vi)  of  that  code. 

•  Do  not  engage  in  commercial  trade 
in  the  prohibited  wildlife  s]iecies, 
including  offspring,  parts,  and  products. 

•  Do  not  ])ropagate  the  prohibited 
wildlife  species. 

•  Have  no  direct  contact  between  the 
public  and  the  prohibited  wildlife 
sj)ecie.s. 

The  basis  for  this  information 
collection  is  the  r(;cordkeeping 
reijuirement  that  we  ])lace  on  accredited 
wildlife  .sanctuari(;.s.  We  reciuire 
accredit(;d  wildlife  sanctuaries  to 
maintain  comjilete  and  accurate  records 
of  any  i)os,session.  transportation, 
ac(iuisition,  dis])osition.  im])ortation,  or 
ex])ortation  of  tlie  prohibited  wildlife 
sjjecies  as  defined  in  the  CWSA  (50  CFR 
])art  14,  suhj)art  K).  Records  must  he  up 
to  date  and  include:  (1)  the  names  and 
addresses  of  persons  to  or  from  whom 
any  prohibited  wildlife  species  has  been 


acquired,  imported,  (;xported, 
purchased,  sold,  or  otherwise 
transferred;  and  (2)  the  dates  of  these 
transactions.  Accredited  wildlife 
.sanctuaries  must: 

•  Maintain  the.se  records  for  5  vears. 

•  Make  these  records  ac:cessihle  to 
Service  officials  for  insjiection  at 
reasonable  hours. 

•  (iopy  these  records  for  Service 
officials,  if  r(;(]uested. 

II.  Data 

OMB  Control  Nuinhor:  1018-0129. 

Title:  Uaptive  Wildlife  Safetv  Act,  50 
CFR  14.250-14.255. 

Sen  ice  Form  Number:  None. 

Type  of  Bequest:  Extension  of  a 
currently  approved  collection. 

Description  of  Bespondents: 
Accredited  wildlife  sanctuaries. 

Bespondent’s  Obligation:  Reepdred  to 
obtain  or  retain  a  benefit. 

Frequency  of  Collection:  Ongoing. 

Estimated  Annual  Number  of 
Bespondents:  750. 

Estimated  Total  Anumd  Besponses: 
750. 

Estimated  Time  Per  Besi)onse:  1  hour. 

Estimated  Toted  Anumd  Burden 
Hours:  750. 

III.  Uoinments 

W(;  invite  comments  concerning  this 
information  collection  on: 

•  Wh(;ther  or  not  the  collection  of 
information  is  necessary,  including 
whether  or  not  the  information  will 
have  practical  utility; 

•  3’he  accuracy  of  our  estimate  of  the 
hurden  for  this  collection  of 
information: 

•  Ways  to  enhance  the  (juality,  utility, 
and  clarity  of  the  information  to  he 
collected;  and 

•  Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Uomments  that  von  submit  in 
res])onse  to  this  notice  are  a  matter  of 
public  record.  We  will  include  or 
summarize  each  comment  in  our  retpiest 
to  OMB  to  ap])rove  this  1C.  Before 
including  your  address,  ])hone  numh(;r. 
(;mail  address,  or  other  personal 
identifying  information  in  your 
comment,  you  should  he  aware  that 
vour  entire  comment,  including  vour 
personal  identifying  information,  mav 
l)e  made  ])ublicly  available  at  any  lime. 
While  you  can  ask  us  in  yonr  comment 
to  withhold  yonr  personal  identifying 
information  from  public  review,  we 
c:annot  guarantee  that  we  will  he  able  to 
do  .so. 
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Datint;  Fi;l)ruarv  (>.  2013. 

Tina  A.  Oain|)lH;ll, 

CAxiaf.  Division  of  Policy  oiul  Dircclivi-s 
XUnuif'cincnl.  I  '..S’.  Pish  and  Wildlife  Stnrici-. 
IKK  Doc.  2(ll3-li:{28:t  Kil(ul  2-12-13:  8:45  ami 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-HQ-BHC-201 3-N01 9; 

FXMB1 2330900000-1 23-FF09M1 31 00] 

Proposed  Information  Collection; 
Electronic  Duck  Stamp  Program 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice:  re(|ue.st  for  coninients. 

SUMMARY:  We  (II. S.  Fish  and  Wildlife 
Service)  will  ask  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  information  collection  (10) 
described  below.  As  reipiired  hv  the 
Paperwork  Reduction  Act  of  IBU.'i  and 
as  jiart  of  onr  continuing  efforts  to 
reduce  paperwork  and  respondent 
burden,  we  invite  the  general  public  and 
other  Federal  agencies  to  take  this 
o])l)ortnnity  to  comment  on  this  10.  We 
may  not  conduct  or  sponsor  and  a 
person  is  not  recpiired  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  ixmtrol 
number. 

DATES:  To  ensure  that  we  are  able  to 
consider  your  comments  on  this  10.  we 
must  receive  them  by  April  O').  2013. 
ADDRESSES:  Send  your  comments  on  the 
10  to  the  Service  Information  Oollection 
Olearance  Officer.  D.S.  Fish  and 
Wildlife  Service.  MS  2()42-PDM.  4401 
North  Fairfax  Drive.  Arlington.  VA 
22203  (mail):  or  hope  gr(n'@f\vs.f>ov 
(email). 

FOR  FURTHER  INFORMATION  CONTACT:  To 
re(juest  additional  information  about 
this  10,  contact  Ho])e  Orey  at 
hope j>rn\'@fivs.o()v  (email)  or  703-3.')8- 
2482  (telephone). 

SUPPLEMENTARY  INFORMATION: 

1.  Abstract 

On  March  10.  1934.  President 
Roosevelt  signed  the  Migratory  Bird 


seep)  reejuiring  all  migratory  waterfowl 
hunters  10  years  of  age  or  older  to  bnv 
a  Federal  migratory  bird  hunting  and 
con.servation  stamp  (Federal  Duck 
Stamp)  annually.  The  .stamps  are  a  vital 
tool  for  wetlaiul  con.servation.  Ninety- 
eight  cents  out  of  every  dollar  generated 
by  the  sale  of  Federal  Duck  Stamps  goes 
directlv  to  purchase  or  tease  wetland 
habitat  for  protection  in  the  National 
Wildlife  Refuge  System.  The  I'ederal 
Duck  Stamj)  is  one  of  the  mo.st 
snccessfnl  con.servation  programs  ever 
initiated  and  is  a  highly  effective  way  to 
con.serve  America’s  natural  resources. 
Besides  serving  as  a  hunting  license  and 
a  con.servation  tool,  a  current  year’s 
Federal  Duck  Stamj)  also  serves  as  an 
entrance  j)as.s  for  national  wildlife 
refuges  where  admission  is  charged. 
Duck  Stamj)s  and  j)roducts  that  bear 
stamj)  images  are  also  j)oj)nlar  collector 
items. 

The  Electronic  Duck  Stamj)  Act  of 
2()().')  (Pill).  L.  l{)9-2()())  reejuired  the 
Secretary  of  the  Interior  to  conduct  a  3- 
year  j)ilot  j)rogram  under  which  .States 
could  i.ssue  electronic  Federal  Duck 
.Stamj).s.  The  elec;lronic  .stamj)  is  valid 
for  4.')  (lavs  from  the  date  of  j)urchase 
and  can  he  used  immediately  while 
customers  wait  to  receive  the  actual 
stamj)  in  the  mail.  After  45  days, 
customers  must  carry  the  actual  Federal 
Duck  .Stamj)  while  huuling  or  to  gain 
free  acce.ss  to  national  wildlife  refuges. 
Eight  .States  j)articij)ated  in  the  j)ilot.  At 
the  end  of  the  j)ilot.  we  jirovided  a 
rej)orl  to  (longress  outlining  the 
succe.sses  of  the  j)rogram.  The  j)rogram 
imj)roved  j)ut)lic  j)articij)ation  bv 
increasing  the  ability  of  the  j)ut)lic  to 
obtain  reejuired  Federal  Duck  .Stamj)s. 

Under  our  authorities  in  18  IJ..S.U. 
718l)(a)(2).  we  have  continued  the 
Electronic  Duck  .Stamj)  Program  in  the 
eight  .States  that  j)articij)ated  in  the 
j)ilot.  In  .Sej)teml)er  2013,  we  will 
exj)and  the  j)rogram  by  inviting  all  State 
fish  and  wildlife  agencies  to  j)articij)ate. 
Anyone,  regardle.ss  of  .State  residence, 
may  j)urcha.se  an  electronic  Duck  .Stamj) 
through  any  .State  that  j)articij)ates  in 
the  j)rogram.  Intere.sted  .States  must 
submit  an  aj)j)lication  (FW.S  Form  3- 


j)articij)ate  in  the  j)rogram.  Information 
includes,  hut  is  not  limited  to: 

•  Information  verifying  the  current 
.systems  the  .State  uses  to  sell  hunting, 
fishing,  and  other  associated  licenses 
and  jiroducts. 

•  A|)j)licahle  .State  laws,  regulations, 
or  jiolicies  that  authorize  the  u.se  of 
electronic  systems  to  issue  licenses. 

•  Examj)le  and  exj)lanation  of  the 
codes  the  .State  j)roj)oses  to  use  to  create 
and  endorse  the  nniejue  identifier  for  the 
individual  to  whom  each  .stamj)  is 
issued. 

•  Mockuj)  coj)y  of  the  j)rinted  version 
of  the  .State’s  j)roj)osed  electronic  stamj), 
including  a  descrij)tion  of  the  format 
and  identifying  features  of  the  licensee 
to  be  sj)ecified  on  the  .stamj). 

•  Descrij)tion  of  any  fee  the  .State  will 
charge  for  issuance  of  an  electronic 
.stamj). 

•  Descrij)tion  of  the  j)rocess  the  .State 
will  u.se  to  account  for  and  transfer  the 
amounts  collected  hv  the  .State  that  are 
reejuired  to  he  transferred  under  the 
jirogram. 

•  Manner  by  which  the  .State  will 
transmit  electronic  stamj)  cu.stomer 
data. 

Each  .State  aj)j)roved  to  j)articij)ate  in 
the  Jirogram  must  jirovide  the  following 
information  on  a  weekly  basis: 

•  First  name,  last  name,  and  comjilete 
mailing  address  of  each  individual  that 
jiurchases  an  electronic  stamj)  from  the 
.State. 

•  Face  value  amount  of  each 
electronic  stamj)  sold  by  the  .State. 

•  Amonnl  of  the  Federal  jiortion  of 
any  fee  reejuired  by  the  agreement  for 
each  stamj)  sold. 

IE  Data 

OMB  Control  \hiinbor:  101 8-01 3.S. 

Titio:  Electronic  Duck  Stamj)  Program. 

Soivico  Form  \himber:  3-2341. 

Type  of  Bequest:  Reinstatement  with 
change  of  a  jireviously  ajijiroved 
collection. 

Description  of  Bespondents:  .State  fish 
and  wihllife  agencies. 

Bespondent’s  Obligcdion:  Reejuired  to 
obtain  or  retain  a  benefit. 

Frequency  of  Collection:  One  time  ior 
ajijilications  and  weekly  for  fulfillment 
rejiorts. 


limiting  .Stamj)  Act  (l()l]..S.O.  718;i  et 


2341).  We  w'ill  use  the  information 
jirovided  in  the  ajijilication  to 
determine  a  .State’s  eligibility  to 


Activity 

Number  of 
respondents 

Number  of 
responses 

Completion 
time  per 
response 

Total  annual 
burden  hours 

Application  . 

10 

10 

40  hours 

400 

Fulfillment  Report  . 

5 

260 

1  hour 

260 

Totals  . 

15 

270 

660 
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I  III.  (Comments 

i 

I  We  invite  coininents  concerning  this 

I  inibnnation  collection  on: 

I  •  Whether  or  not  the  collection  of 

I  information  is  necessary,  including 

I  whether  or  not  the  information  will 

I  have  practical  ntilitv; 

I  •  file  accuracy  of  onr  estimate  of  the 

I  burden  lor  this  collection  of 

information: 

•  Ways  to  enhance  the  (piality,  utility, 
and  clarity  of  the  information  to  he 
coll(;cted:  and 

•  Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

(Comments  that  you  submit  in 
response  to  this  notice  are  a  matter  of 
public  record.  We  will  include  or 
summarize  each  f:omm(!nt  in  our  recjnest 
to  OMB  to  approve  this  1C.  Beh)re 
including  your  addre.ss.  phone  numher. 
email  address,  or  other  ])ersonal 
identifying  information  in  vour 
c:omment.  you  should  he  aware  that 
your  entin;  c:omment,  including  your 
personal  identifying  information,  mav 
he  made  publicly  available  at  any  time. 
While  you  can  ask  ns  in  your  comment 
to  withhold  your  personal  identifying 
information  from  ])uhlic  nn  iew,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

ttaled:  l'’(!l)riiar\'  (i. 

Tina  A.  (iampliell, 

Cltii;!.  Division  of  Policy  and  Dircclivcs 
ManiiycincnI.  V.S.  Fish  and  Wildlife  Sin'vicc. 
II'K  Uoc.  2()t:i-();!2H(i  l■'ila(t  2-12-i;i;  SU,')  anil 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R4-ES-201 3-N032; 

FXES1 1 1 20400000-1 34-FF04EF2000] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Receipt  of  an  Application 
for  an  Incidental  Take  Permit; 
Availability  of  Proposed  Low-Effect 
Habitat  Conservation  Plan;  Martin 
County,  FL 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability;  recpiest 
for  comment/information. 


SUMMARY:  We,  the  Fish  and  Wildlife 
Service  (Service],  announce  the 
availability  of  an  incidental  take  permit 
(ri’P)  a])j)lication  and  a  Habitat 
Conservation  Flan  (ll(iF).  SF  Behavioral. 
hhC  (the  applicant)  reciue.sts  an  ITF 
under  the  Endangered  Species  Act  of 
1973,  as  amendecl  (Act).  The  applicant 
anticijiates  taking  about  2.99  acres  of 


foraging,  hreiHling,  and  sheltering 
habitat  used  by  the  Florida  sernh-jay 
[Aphfdoconni  conriilnscnns]  (scrub- jay), 
Ea.stern  indigo  snake  (Divnuirchon 
coiu'dis  cooparii)  (indigo  snake),  and 
gopher  torloi.se  (dophnnis  polvpluunus), 
incidental  to  land  i)re])aration  and  for 
the  construction  of  tin;  Sandv  Fines 
Residential  Treatment  (ienter  Addition 
in  Martin  (ionnty.  Florida.  'I’he 
ai)|)licant's  llCiF  describes  the 
minimization  and  mitigation  measures 
proposed  to  address  the  effects  of  the 
project  on  the  covered  sjiecies. 

DATES:  We  must  receive  your  written 
comments  on  the  ITF  application  and 
IICF  on  or  before  March  l.'i,  2013. 
ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  below  for 
information  on  how  to  submit  your 
comments  on  the  ITF  ap})lication  and 
H(iF.  You  may  obtain  a  copy  of  the  ITF 
application  and  HCF  by  writing  the 
South  Florida  Ecological  Services 
Office,  Attu:  Ferinit  numher  TE9.50.'j3A- 
0,  U.S.  Fish  and  Wildlife  Service,  1339 
20th  Street,  Vero  Beach,  FL  32‘)00-3.'5.‘i9, 
In  addition,  we  will  make  the  I  TF 
application  and  HCF  available  for 
])uhlic  inspection  by  a])pointment 
(hiring  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  Landrum.  Fish  and  Wildlife 
Biologist,  South  L’lorida  Ecological 
Services  Office  (see  ADDRESSES); 
telephone;  772-40t)-4304. 
SUPPLEMENTARY  INFORMATION: 

Siihmilling  (Comments 

If  you  wish  to  comment  on  the  ITF 
ajiplication  and  IKiF,  you  may  submit 
comments  by  any  one  of  the  following 
methods: 

Eiuciil:  ElizalKdh_Landrum@fws.gov. 
Use  Attn:  Fermit  numher  “TE9.‘i(i.‘53A- 
9”  as  your  mes.sage  subject  line. 

Fu.\;  Elizabeth  Landrum,  772-.'5(i2- 
4288.  Attn.:  Fermit  numher 
‘‘TE9.'5B.'j3A-0.” 

U.S.  nuiil:  Elizabeth  Landrum,  South 
Elorida  Ecological  Services  Field  Office. 
Attn:  Fermit  numh(!r ‘‘TE9.'i(j.'i3A-0,” 
U.S.  Fish  and  Wildlife  Service,  1339 
2()th  Street,  Vero  Beach,  FL  3 2 990-3. '59. 

In-pnrson  drop-off:  You  may  drop  off 
conuneuts  or  recjue.st  information  (luring 
regular  business  hours  at  the  above 
office  address. 

Public:  Availability  of  (iomments 

Before  including  your  addre.ss,  phone 
numher.  email  address,  or  other 
])ers(mal  idcMitifying  information  in  your 
comments,  you  should  he  aware  that 
your  entire  comment — including  vour 
personal  identifying  information — mav 
l)e  made  publicly  available  at  any  time. 


While  you  can  r(K]U(!st  in  vour 
comments  that  your  personal 
identifying  information  he  withheld 
from  jjuhlic  review,  we  cannot 
guarantee  that  we  will  he  able  to  do  so. 

Applicant’s  Proposed  Project 

We  received  an  aj)pli(:ati()n  from  the 
applicant  for  an  incidental  take  ])ermit, 
along  with  a  proposed  habitat 
consra  vation  plan.  The  applicant 
nupuists  a  l.'5-vear  j)(!rmit  under  .sciction 
10(a)(1)(B)  of  the  Act  (19  U.S.C.  1.531  ot 
so(].).  If  we  appr()V(!  the  permit,  the 
aj)plicant  anti(:i})ates  taking  a  total  of 
approximately  2.99  aenrs  of  .sendujay, 
indigo  snake,  and  goj)her  tortoise 
hreciding,  feeding,  and  sheltering 
habitat,  incidental  to  land  preparation 
and  con.struction  of  additional 
nxsidential  and  educational  faciliti(is. 
installation  of  associated  infra.structure. 
con.struction  of  courtyards  for 
recreation,  expansion  of  the  ])arking 
area  and  storm  water  management 
facility,  and  con.struction  of  a  stabilized 
.service  road,  in  Martin  (iounty,  Florida. 
Con.struction  activitiris  associated  with 
the  pr()j(!ct  will  take  place  within 
.S(!(:ti()n  24,  'rownship  40S,  Range  42E. 
Martin  (ionntv,  Florida. 

The  aj)])li(:ant  pr()|)().ses  to  mitigate  for 
impacts  by  one  of  the  thre(!  following 
methods:  (1)  Establish  and  manage  in 
perpetiuty  a  9-acre  on-site  con.servation 
area;  (2)  (Lstahlish  and  manage  in 
j)erp(;tiuty  a  4.54-acre  on-site 
(:()ns(!rvati()n  area  and  contribute 
$53,375  to  the  Elorida  Scruh-jay 
(Conservation  Program  Fund;  or  (3) 
contribute  $219,348  to  the  Florida 
S(;rid)-jay  (Conservation  Frogram  Fund. 
The  .S(!rvi(:e  li.sted  the  scruh-jay  as 
threatened  in  l‘)87  (June  3,  lt)87;  52  FR 
20715).  effective  July  9.  1987.  The 
Service  listed  the  indigo  snake  as 
threatened  in  1978  (January  31,  1978;  43 
FR  4028),  effective  March  3. 1978.  The 
Service  identified  the  go])her  tortoise  as 
a  candidate  sp(u:i(!.s  in  the  (uistern 
portion  of  its  range  in  2011  (July  27, 
2011;  79  L’R  45130)  and  detrirmined  that 
listing  this  sprreies  as  thrrxitened  was 
warranted  hut  ])r(!clu(le(l  by  higher 
|)riority  listing  actions. 

Our  Preliminary  Determination 

The  Service  has  made  a  preliminary 
(lel(;rminati()n  that  the  applicant's 
])roj(!(:t.  including  the  mitigation 
measures,  will  individually  and 
cumulatively  have  a  minor  or  negligible 
effect  on  the  sjKicies  covraed  in  the 
HCF.  Therefoni.  issuance  of  the  ITF  is 
a  “low-eflect”  juoject  and  (|ualifies  as  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act  (NEFA),  as 
provided  by  the  Department  of  the 
Interior  Manual  (519  DM  2  ApjHaidix  1 
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and  .118  DM  8  Aj)pendix  1).  We  base  our 
preliminary  determination  tliat  issuance 
ol  tlie  ri’F  (pialilies  as  a  low-tdfect  action 
on  tlie  following  three  criteria;  (1) 
Implementation  of  tin;  ])roject  wonid 
r(!snlt  in  minor  or  negligible  effects  on 
fed(!rally  li.sted,  proposal,  and 
candidate  s|)(M:ies  and  their  habitats;  (2) 
Implementation  of  the  project  would 
result  in  minor  or  negligible  effects  on 
other  environnnmtal  values  or 
resources;  and  (3)  Impacts  of  the  |)roject, 
considered  together  with  the  im])acts  of 
other  past,  present,  and  reasonahlv 
fore.seeahle  similarlv  situated  proje(;ts, 
would  not  resnlt.  over  time,  in 
cumulative  efiects  to  environmental 
values  or  resources  that  wc)uld  be 
(;onsidered  significant.  This  preliminary 
determination  may  Ik;  revistni  based  on 
our  review  of  public  comments  that  we 
receive  in  res])onse  to  this  notice. 

Next  Steps 

The  .S(irvi(;e  will  evaluate  the  11(3’ 
and  (;onnnents  submitted  thereon  to 
determine  wlndher  the  a])pli(;ation 
meets  the  r(Hiuirements  of  section  1()(a) 
of  the  Act.  Tlu!  .Servi(;e  will  also 
evaluate  wlnither  i.ssuance  of  the  se(;tion 
l()(a)(1)(H)  rri’  complies  with  .section  7 
of  the  Act  by  conducting  an  intra- 
.Smvice  section  7  c.'onsultation.  The 
results  of  this  consultation,  in 
(;omhination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
det(!rmine  whether  or  not  to  issue  the 
ITP.  If  it  is  determimui  that  the 
nH|uirements  of  the  Act  are  unit,  the  ITP 
will  he  i.ssued. 

Authority: 

We  provide  this  notice  under  .Section 
10  of  the  Fndangered  Species  Act  (18 
II..S.(].  1.131  et  set].)  and  NEPA 
nigulations  (40  C^FR  1108.8). 

Dattul:  l''«!l)niarv  (i.  201.1. 

l.arrv  Williams. 

/•7e/(/  Siipurvisoi .  South  Florida  Frolof’iad 
Soivicos  Offico. 

H  K  Dm;.  2()i:i-0;i2K7  Filial  2-12-1  :t:  K;4.")  am] 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Ap|)roved  Tribal  .State 
C.la.ss  111  (iaining  Ciompact. 

SUMMARY:  This  noti(;e  jnihlishes  the 
A])j)roval  oftheCilass  111  Trihal-.State 
(Jaming  Ciompact  between  the 
(ihipjiewa-C'.ree  Tribe  of  the  Rocky  Boy’s 


Indian  Reservation  and  the  .State  of 
Montana. 

DATES:  Hlfarlivo  Doto:  I’ehruarv  13. 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  E.  Hart.  Director,  Office  of  Indian 
(laming,  Offic.e  of  the  Deputy  Assistant 
.Se(;relary — Policy  and  Economic 
Development.  Washington,  DO  20240, 
(202)  219-4088. 

SUPPLEMENTARY  INFORMATION:  Under 
.Se(;lion  11  of  the  Indian  (laming 
Regulatorv  Ai;t  of  1988  (KiRA)  Public 
Law  100-497,  21  U.S.O.  2701  ol  soq..  the 
.Secretary  of  the  interior  shall  publish  in 
the  Federal  Register  notice  of  ajiproved 
'rribal-.Stale  (;ompact.s  for  the  purpo.se  of 
engaging  in  (3a.ss  Ill  gaming  activities 
on  Indian  lands.  On  December  27,  2012. 
the  (3iippewa-0ree  Indians  of  the  Rocky 
Boy's  Re.servation  and  the  .State  of 
Montana  submitted  a  (3as.s  III  Trihal- 
.State  (knnpact  for  review  and  ajijiroval. 
The  (knnjiact  increases  the  numher  of 
machines,  increa.ses  the  prize  value  and 
in(;rea.se.s  the  wager  limit.  The  term  of 
the(3)mpacl  runs  for  10  years  from  the 
ilate  of  this  notice. 

Haled:  I'ehniarv  4.  201, 3. 

Kevin  K.  Waslihurn, 

Assistant  S<u:r(‘lary — Indian  A  flcnrs. 

|1  K  Doc.  2()i:i-():t:i2(i  Filial  2-12-i:t:  K:4.''J  iim| 
BILLING  CODE  4310-4N-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLCOF0200-L1 2200000-DU0000] 

Notice  of  Final  Supplementary  Rules 
for  Public  Lands  in  Colorado:  Public 
Lands  Administered  by  the  Bureau  of 
Land  Management,  Royal  Gorge  Field 
Office,  Arkansas  River  Travel 
Management  Area  in  Chaffee,  Custer, 
and  Fremont  Counties 

AGENCY:  Bureau  of  Land  Managomunt, 
Interior. 

ACTION:  Notice  of  Final  .Su])|)lementarv 
Rules. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  establishing 
sui)])lemenlary  rules  to  regulate  conduct 
oil  public  lands  within  the  Arkansas 
River  Travel  Management  Area 
(ARTMA)  in  Uhaffee,  Uiister.  and 
Fremont  Uoimlies,  (kilorado.  These 
supplementary  rules  address  decisions 
found  in  the  Arkansas  River  Travel 
Management  Plan  (ARTMP).  Travel 
management  actions  and  changes  to  the 
off-highway  vehicle  (OHV)  designations 
were  detailed  and  analyzed  in  an 
Environmental  Assessment  (EA).  The 


Royal  (forge  Field  Office  (R(fFO)  signed 
a  Finding  of  No  .Significant  Imjiact 
(FONSI)  on  December  18.  2007.  The 
BLM  issued  two  Decision  Records 
following  the  ARTMP  EA:  one  on  April 
29.  2008,  to  amend  OHV  designations 
identified  in  the  EA.  and  a  second  on 
May  21.  2008.  to  implement  the  travel 
management  actions  identified  in  the 
IfA.  The  rules  were  |)uhli.shed  in  the 
Federal  Register  as  a  jiropo.sal  on  )ulv 
23.  2010  and  public  commeiit  was 
.solicited.  The  Decision  Records 
included  revising  travel  regulations  for 
the  area  including  bicycle  use. 
identifying  shooting  re.strictions,  and 
limiting  an  area  to  a  certain  vehicle 
type.  These  travel  regulations  are 
(lesigned  to  jirovide  for  public  health 
and  safety  and  to  jnotect  natural 
resources  within  the  ARTMA. 

DATES:  Effoctivo  Onto:  These 
supplementarv  rules  are  effec:tive  March 
11,2013. 

ADDRESSES:  You  may  send  imjuiries  bv 
mail  to  the  BLM  Royal  (forge  Field 
Office,  3028  East  Main  .Street,  (faiion 
(aty,  (folorado  81212;  or  by  email  to 
rgfo_(:onini(‘nts@hlin.<>()v  and  include 
“Final  .Supplementary  Rules"  in  the 
subject  line. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Berger.  Field  Manager.  BLM  Royal 
(forge  Field  Office,  at  the  address  li.sted 
above,  or  by  ])hone  at  719-289-8100. 
Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  .Service 
(FIRS)  at  l-800-877-833'9  to  contact  the 
above  individual  during  normal 
business  hours.  The  FIR.S  is  available  24 
hours  a  day,  7  days  a  week,  to  leave  a 
message  or  {jiiestion  with  the  above 
individual.  You  will  receive  a  reply 
during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION: 

I.  Hackground 

II.  Discussion  of  Piil)lic  (foininonts  and  Final 

.Snpploinonlarv  Knkis 

III.  Procedural  Matters 

IV.  Final  .Snp])leinenlarv  Rides 

I.  Background 

The  ARTMA  covers  a])proximalely 
240,111  acres  of  ]nihlic  land  within 
(fhaffee,  (fuster,  and  Fremont  (founties, 
(folorado.  in  the  following  townshijis: 

New  Mexico  Principal  Meridian 

Tps.  49  to  .11  N..  R.  8  F. 

Tps.  48  to  .1(1  N..  R.  9  F. 

Tjis.  47  to  49  N..  R.  10  F. 

Tps.  47  to  49  N.,  R.  11  F. 

Tps.  47  lo  49  N.,  R.  12  F. 

Sixth  Principal  Meridian 
Tps.  18  lo  19  S..  R.  7(1  \V. 

Tps.  18  to  22  S.,  R.  71  W. 

'Ips.  17  to  22  S..  R.  72  \V. 
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Tps.  17  lo  22  .S..  R.  73  \V. 

The  AR'I’MA  includes  the  M(;thodist 
Mountain  Area  south  ot’.Salida, 

(iolorado  (2,314  acres),  localiul  in  T.  40 
N.,  R.  0  F.,  .secs.  7  to  10.  inclusive,  secs. 

I. ')  lo  18,  inclusive,  and  T.  4!)  N.,  R.  8 
F.,  .secs.  12  and  13.  'I’lie  Turkev  Roc:k 
Area  near  Howard,  (iolorado  (301  acres), 
is  located  in  T.  48  N..  R.,  10  F..  .s(!cs.  1 
and  2,  and  the  Turkey  Rock  Trials  Area 
(,'52  acres)  is  located  in  T.  48  N.,  R.  10 
Iv,  .secs.  1  and  2,  within  the  'I’lirkev 
Rock  Area.  Part  of' the  ARTMA  lies 
within  the  Arkansas  River  Special 
Recreation  Management  Area. 

'Fravel  inanageinent  actions  and 
changes  to  the  OHV  designations  for  the 
ARTMA  were  analyzed  in  the  ARTMP 
liA  and  docuinenled  in  the  two  2008 
Decision  Records  including  the  one  that 
amended  the  Royal  (lorge  Re.source 
Management  Plan.  Proposed 
Supplementary  Rules  were  developed  to 
enforce  the  decisions  made  in  these 
documents.  The  jnopo.sed 
supplementary  rules  were  published  in 
the  Federal  Register  (7.1  FR  43200)  on 
Inly  23.  2010,  and  the  jiuhlic  comment 
])eriod  ended  .September  21,  2010.  The 
final  supjilementarv  rules  are  consistent 
with  decisions  found  in  the  ARTMP  and 
the  PLM’s  National  Managcunent 
.Stratcigy  for  Motorized  Off-Highway 
Vehicle  Use  on  Public:  Lands  (2001). 

II.  Discussion  of  Public  (Comments  and 
Final  Supplementary  Rules 

The  13LM  rcic:eivc;d  three  c;omment 
lettcas  during  the  00-clay  ])nhlic: 
c:c)mment  pc;riocl.  In  rc;spon.se  to  these 
c:ommc:nt.s,  the  BLM  has: 

•  Revised  proposed  rule  numher  1  to 
c:larify  that  all  motorized  travel  is 
limited  to  designated  roads  and  trails, 
and  for  ])urpo.ses  of  ])arking  and 
c:amjnng  travel  is  allowed  up  to  100  feet 
from  the  centerline  of  a  roacl  or  trail 
onlv  if  this  travel  does  not  c:au.se  or  is 
unlikely  to  cause  significant  undue 
damage  to  or  cli.sturhanc:c;.s  of  the  soil, 
wildlife,  wildlife  habitat,  improvemcnits, 
c:ultural.  or  vc;gc:tative  re,sc)urc:e.s  or  other 
othc!!’  uses  of  the  public  lands; 

•  Clarified  allowable  uses  unclc;r 
projjo.sed  rule  numher  4  for  the  Turkey 
Roc:k  Trials  Area;  and 

•  AcIcIcmI  a  fifth  rule  to  reflec:t  an 
AR'l’MP  cic!c:isic)n  regarding  clay  u.se  in 
the  Turkey  Rock  Trials  Arcja. 

In  addition,  the  BLM  has  c:hangc!cl  the 
heading  “Fxc;eptic)ns”  to  “Fxem])tion.s.” 
added  the  3’aylor  (hazing  Ac;t  to  the 
pcmalticxs  provision,  and  reworded 
.sevcjral  of  the  projjo.sed  supplementary 
rules  to  reflec:t  the  thircl-pcir.son  style;. 

One  c:c)mmentc;r  ex])rc;.s.sed  c:c)nc:ern 
about  proposed  supplementary  rule 
numhc;r  2.  However,  the  commenter  did 


not  oppose  this  rule:  or  any  of  the  other 
])rc)po.secl  supplementary  rulc;s  .sinc:e 
there;  is  a  good  working  rc;latic)n.shij) 
hc:twc;c;n  the  BLM  Royal  Corge;  Fic;lcl 
Offic:c;  and  the  loc;al  mountain  hike 
c:ommunity.  Prc)pc).sc;cl  supplementarv 
ride  numhc;r  2,  whic:h  re.stric:ts  mountain 
hic;yc:lc;  lravc;l  to  clc;signatc;cl  routes  that 
arc;  iclc;ntific;cl  as  available  for  this  use. 
was  analyzed  in  the  2008  AR'l'MI^  FA. 

't  his  supplementary  rule  is  c;s.sc;ntial  to 
enfc)rc;c;  the;  clc;c:isic)n  found  in  the 
AR  TMP  and  Dc;c:i.sion  Rc;c:c)rcl  that  was 
made;  to  ])rc)tc:c;t  rc;sc)urc:c;.s. 

A  sc;c:c)ncl  c:c)mmc;nter  ,snggc;.stc;cl  that  a 
rc;c:rc;ational  target  shooting  c;lc).surc;  in 
the  Cc)to])axi,  (Colorado,  arc;a  should  he; 
aclclc;d  to  the  |)rc)po.secl  supplementarv 
rulc;.s.  The  art;a  identified  by  the 
c:c)mmenter  was  not  addressed  in  the 
AR'TMP,  and  therefore  no 
.supplc;mentarv  rulc:s  were  prc)|)c),sc;cl  or 
stuciied  for  this  arc;a.  'The  propo.sc;cl 
.supj)lc;mentarv  rulc;.s  were  not  revi.sc;d  in 
rc;sponsc;  to  this  c:ommc;nt  hc;c:au.sc;  the 
suggested  closure  c:annot  oc:c:ur  without 
rc;vi.sing  the  ARTMIL 

A  third  c:ommc;nter  iclc;ntific;cl  ,sc;vc;ral 
i.s.suc;.s  of  c:c)nc:c;rn.  'The;  c:c)mmentc;r 
.suggc:.stc;cl  that  prc)])osc;cl  .su])plemc:ntarv 
rule  numhc;r  1  he  c:larific;cl  in  order  to 
c:arry  out  the  intent  of  the  I)c;c:ision 
Rc;c;c)rcl.  'The;  c:c)mmc;nter  thought  that  the 
intent  of  the  Dc;c;i.sic)n  Rc:c;c)rcl  was  to 
prohibit  all  motor  vc;hic:le  travel  more 
than  100  fc;c;t  in  any  clirc;c:tic)n  off  a 
clc;signatc;cl  route  and  that  as  written, 
this  rc;.slric:tic)n  woidcl  not  c:arry  out  the; 
BLM’s  intent  of  allowing  vc;hic:lc;  travel 
within  the  lOO-foot  c;c)rriclor  for  the 
pur])osc;  of  parking.  As  prc)])c)secl,  rule 
numher  1  stated,  “You  must  not  operate 
a  motor  vehic;le  more  than  100  fc;c;t  in 
any  direc:tion  off  a  designated  roacl  in 
the  Arkansas  River  Travel  Management 
Plan  (TMP)  arc;a.”  In  respon.se;  to  this 
c:c)mment,  jjroposed  suppUanentarv  rule 
numher  1  has  hc;en  rc;vi.sc;cl  as  follows; 
“All  motorizc;d  travel  is  limited  to 
cle.signatc;d  roads  and  trails.  For  the 
])ur])c)sc;s  of  parking,  inc:lucling  c:am])ing, 
travc;l  is  allowed  up  to  100  feet  from  the 
c;enterlinc;  of  a  clc;signatecl  roacl  or  trail 
only  if  this  travel  cic)c;.s  not  c;ause  or  is 
unlikc;ly  to  c:ausc;  .signific;ant  undue 
damage  to  or  clisturl)anc:e.s  of  the  .soil, 
wildlife,  wildlife;  habitat,  im])rc)vemc;nt.s, 
c;ultural.  or  vc:gc;tative  rc;sc)urc:e.s  or  c)thc;r 
other  u.sc;.s  of  the  public;  lands.” 

The  c:onnnc;ntc;r  idso  a.skc;cl  that 
proposed  rule  numher  2  he;  rc;vi,sc;cl  to 
|)rohihit  the  possession  of  a  mountain 
hike  off  of  clc:signatc;cl  trails.  As 
l)ropc).sed.  rule  numher  2  staled,  “You 
must  not  ride  mountain  l)ic;yc:lc;.s  other 
than  on  roads  and  trails  cle.signati;cl  open 
to  mountain  l)icyc:lc;s  hv  a  Bureau  of 
Land  Management  (BLM)  sign  or  map  in 
the  Arkansas  River  TMP  area.”  The 


prohibition  rc;c:ommenclecl  by  the 
c:c)mmenter  does  not  follow  the  language 
.set  forth  in  the;  ARTMP  and  Dc;c;i.sic)n 
Rc;c:ord  for  limiting  travel  using  hic;vc;lc;s 
to  designated  roacls  and  trails;  thc;rc;fc)rc;, 
the  BLM  has  not  rc;vi.sc;cl  the  ])roj)C).secl 
rule  in  rc;s])onse  to  this  c:omnu;nt. 

The:  c:ommc;ntc;r  also  exprc;.s.sc;cl 
c:onc;c;rn  with  propo.sed  rule;  numhc;r  4. 
whic:h  |)rc)viclecl  as  follows;  “You  mav 
not  operate;  a  mc)tc)rizc;d  vc;hic;lc;  within 
the  area  known  as  Turkey  Roc:k  Trials 
Arc;a  (."52  ac:rc;s)  unless  it  is  a  motorc:vc:lc; 
s])c;c;ific:ally  clc;.signecl  for  ohsc;rvc;cl  trials 
riding.  inc:luding  rc;ar  whc;el  drive  and 
universal  trial  tires  with  a  width  that 
clc)c;.s  not  c;xc:c;c;cl  a  4.00  inch  c;rc)s.s- 
.section.”  The  c;c)mmenter  stated  that 
“c)l).sc;rvecl  trials  riding”  .should  be  hc;tter 
defined  to  clarify  the  allowable  u.se.  The 
BLM  agrc;es  with  the  c:c)mmc;nt  that 
“oh,sc;rvecl  trials  riding”  must  he 
c;arc;fully  clc;finecl;  however,  thc:re  is 
c:c)nc:ern  that  by  furthc;r  defining  the  ty])c; 
of  c;ciinpment,  any  c:hanges  in  tlu; 
observed  trials  industry  c:c)ulcl  make  the 
rule  obsolete.  As  a  rc;.sult,  the  prc)po.sc;cl 
rule  was  c:hangc;cl  to  eliminate 
c;cjuipment  details  and  simplifv  the 
phra.se  as  “motc)rc;yc:le  .s])c;c:ific:ally 
dc;.signc;cl  for  c)hsc;rvc;cl  trials  riding.” 

'This  c:hangc;  will  rule  out  non-trials  type 
mc)tc)rc;yc:lc;.s  and  should  also  c:apturc; 
any  c:hangc;s  in  the  mc)torc;yc:lc;  trials 
inclustrv. 

Finally,  the  c;c)mmenlc;r  noted  that  the 
AR  TMP  idcailified  the;  Turkey  Rc)c:k 
Arc;a  as  clav-use  onlv  and  asked  the  BLM 
to  c;.stal)lish  a  .sup])lc;mentarv  rule  to 
rc;nc;c;t  that  status.  'The  ARTMP  limits 
trials  hike  use  at  the  Turkey  Rc)c;k  'Trials 
Area  to  “clay  u.se”  only.  The  original 
|)roposal  unintentionally  omitted  this 
clc;tail  hut  it  was  identified  as  a 
management  ac;tic)n  in  the  Dc;c;i.sic)n 
Rt;c:orcl  so  the  BLM  has  acldc;cl  a 
.sup])lementary  rule  that  prc)viclc;.s  that 
motorc:yc;les  .spec:ific;ally  dc;.signc;cl  for 
observed  trials  riding  are  prohibited 
within  the  'Turkey  Rock  'Trials  Arc;a  after 
.sunsc;t  and  before  sunrise.  Hc)wc;ver,  the 
new  supplemc;ntarv  rule  does  not  c:lo.se 
the  arc:a  to  all  night  uses,  (kunping  and 
hiking  will  still  he  pcainitted  at  night  in 
the  'Turkey  Rc)c;k  'Trials  Arc:a. 

III.  Procedural  Matters 

/i.\ec;i///i'c;  Ordar  lUif’uhitorv 

Plunuinf>  and  /fe\’;eu’ 

'The  final  .su])])lc;mentary  rulc;.s  arc;  not 
.signiric:ant  rc;gulatorv  ac;tion  and  arc;  not 
suhjec:t  to  review  bv  the  ()ffic:e  of 
Management  and  Budget  under 
Fxecutive  Order  128(5(5.  'Thc;y  do  not 
have  an  annual  c;ffc;c:t  of  ,$100  million  or 
more  on  the  c:c;c)nc)my.  'Thc;y  do  not 
adversely  affc;c:t,  in  a  material  way,  the 
c;c:c)nc)my,  ])rocluc:tivity.  c:ompc;tition. 
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jobs,  the  environment.  put)Ii(;  hiniltli  or 
safety,  or  state,  local,  or  tribal 
governments  or  comnumities.  Thev  do 
not  create  a  serious  incionsi.stency  or 
otherwise  interfere  with  an  action  taken 
or  |)lanmal  by  another  agency.  They  do 
not  materially  alter  th(!  hndgetary  effects 
of  entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  or  obligations  of 
their  reci|)ients.  nor  do  they  raise  novel 
legal  or  policy  issues.  The  final 
supj)lementary  rules  merely  establish 
rides  of  conduct  for  public  use  of  a 
limited  area  of  public  lands. 

National  luivironinantal  Policy  Act 
(MPP/M 

A  ‘Notice  of  Intent  to  Prepare  the 
Arkan.sas  River  TMP  and  Amend  the 
Royal  (loi'ge  Resource  Management 
Plan’  was  published  in  the  Federal 
Register  on  )une  9.  2003  (08  FR  3441 7). 
In  compliance  with  NFPA. 
Fnvironmental  As.sessment  (X)-200- 
2000-0080EA  fullv  analvzed  the 
environmental  effects  of  the  motorized 
and  non-motorized  travel  restrictions, 
and  the  restrictions  on  recreational 
target  shooting  that  are  addressed  in 
the.se  final  sui)plementarv  rules.  A  45- 
dav  public  comment  period  on  the  FA 
began  on  |une  10.  2007.  k'nllowing 
analvsis  of  the  public  comments,  the 
HlAI  signed  a  FdN.SI  on  Decemher  18. 
2007,  and  issued  two  Decision  Records 
on  the  ARTMP:  one  on  A])ril  20.  2008. 
and  the  other  on  May  21. 2008.  The 
Decision  Records  a|)proved  management 
actions  that  are  adilressed  in  the 
supplementary  rides  included  in  this 
notice.  The  final  sujiplementarv  rules 
will  allow  the  13bM  to  enforce  decisions 
developed  to  protect  public  health, 
.safety,  and  the  public  lands  located 
within  the  ARI'MA.  The  final 
su|)plementary  rules  do  not  change  or 
alter  any  of  the  NFPA  analysis 
completed  in  the  FA  or  any  of  the 
Decision  Records.  In  com])liance  with 
the  NFPA.  the  HFM  reviewed  in  the  FA 
the  actions  the  final  supplementary 
rules  will  enforce,  and  concluded  that 
the.se  actions  do  not  constitute  major 
Federal  actions  under  42  D.S.fi. 
4332(2)((:).  .Section  102(2)((:),  .so  the 
RCiFO  was  able  to  reach  a  f’ON.Sl.  The 
HI.M  placed  the  FA  and  FON.Sl  on  file 
in  the  BFM  Administrative  Record  at 
the  RC’.FO. 

Ii(;>>ulatorv  Plcxihilitv  Act 

(iongress  enacted  the  Regulatorv 
Idexibility  Act  of  lt)8()  (RFA).  as 
amended.  .5  U.S.f].  (»()l-(il2,  to  ensure 
that  government  regulations  do  not 
imnecessarilv  or  disproportionatelv 
burden  small  entities.  The  RFA  re(|uire.s 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 


impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  'I’liese  final  sni)])lementary 
rules  merely  establish  rules  of  conduct 
for  public  u.se  of  a  limited  area  of  public 
lands.  Therefore,  the  BFM  has 
determined  under  the  RFA  that  these 
snp])lementarv  rules  would  not  have  a 
significant  economic  inpiact  on  a 
substantial  number  of  small  entities. 

Small  Business  Bc}>ulatorv  Enfovccincnt 
Painless  Act 

rhe.se  final  suiiplementarv  rules  are 
not  considered  a  ‘major  rule’  as  defined 
under  .5  IF.S.CF  804(2).  The 
suiiplementary  rules  merely  establish 
rules  of  conduct  for  public  u.se  of  a 
limited  area  of  iniblic  lands  and  do  not 
affect  commercial  or  business  activities 
of  any  kind. 

Unfunded  Mandates  Befonn  Act 

’fhese  final  .sni)j)lementarv  rides  will 
not  impose  an  unfunded  mandate  on 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  the  private  sector,  of  more 
than  .Slot)  million  ])er  year;  nor  will 
they  have  a  significant  or  uniiiue  effect 
on  small  governments.  'I’he  final 
su])))lementarv  rules  will  have  no  effect 
on  governmental  or  tribal  entities  and 
will  im])o.se  no  reijuirements  on  anv  of 
these  entities.  The  final  su])])lementarv 
rules  merely  establish  rules  of  conduct 
for  ])uhlic  use  of  a  limited  area  of  public 
lands  and  do  not  affect  tribal, 
commercial,  or  business  activities  of  anv 
kind.  Therefore,  the  BFM  is  not  re(]uired 
to  prepare  a  statement  containing  the 
information  reijuired  by  the  Unfunded 
Mandates  Reform  Act  (2  U..S.(;.  1,531  et 
seq.]. 

Executive  Order  t263().  Oovernmented 
Actions  and  Interference  With 
Const itationallv  Protected  Property 
Bi<’hts  (Takings) 

'File  final  su])])lementarv  rules  are  not 
government  action  capable  of  interfering 
with  constitutionally  |)rotected  propertv 
rights.  Therefore,  the  Bl.M  has 
determined  that  the  final  supplementarv 
rules  will  not  cau.se  a  taking  of  jirivate 
j)roperty  or  reipiire  further  discussion  of 
takings  inpilications  under  this 
Executive  Order. 

Executive  Order  13132,  Eederalisin 

’File  final  supplementarv  rules  will 
not  have  a  substantial  direct  effect  on 
the  states,  on  the  relationshi])  between 
the  national  government  and  the  states, 
or  on  the  distribution  of  jjovver  and 
res])onsihilities  among  the  various 
levels  of  government.  'Fherefore.  in 
accordance  with  Executive  Order  13132, 
the  BFM  has  determined  that  the 
supplementarv  rules  will  not  have 


sufficient  Federalism  imjilications  to 
warrant  preparation  of  a  F’ederalism 
A.ssessment. 

Executive  Order  I2f)lifi.  Civil  Justice 
Befonn 

Under  Executive  Order  12088,  the 
BFM  has  determined  that  the.se  final 
supplementary  rules  will  not  unduly 
burden  the  judicial  .system  and  that  they 
meet  the  reijuirements  of  .sections  3(a) 
and  3(1))(2)  of  lixecutive  Order  12088. 

Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Coverninents 

In  accordance  with  Executive  Order 

1317.5,  the  BFM  determined  that  the.se 
su])])lementary  rules  do  not  include 
policies  that  have  tribal  implications. 

The  supplementary  rules  merely 
establish  rules  of  conduct  for  ])ul)lic  u.se 
of  a  limited  area  of  ])uhlic  land  and  do 
not  affect  land  held  for  the  benefit  of 
Indians  or  Alaska  Natives  or  im])ede 
their  rights. 

Paperwork  Beduction  Act 

'Fhe  final  su])])lementary  rules  do  not 
directly  provide  for  any  information 
collection  that  the  Office  of 
Management  and  Budget  must  a])])rove 
under  the  l’a])erwork  Reduction  Act  of 

100.5,  44  U..S.(;.  3.501  et  seej.  Moreover, 
any  information  collection  that  may 
result  from  F’ederal  criminal 
investigations  or  ])rosecution.s 
conducted  under  these  su])plementary 
rules  is  exempt  under  the  provisions  of 
44  U.S.O.  3.518(c)(1). 

Executive  Order  1321 1,  Actions 
Concerning  Begulations  That 
Significantly  Affect  Energy  Siqiplv, 
Distrihution,  or  I'se 

Under  Fxecaitive  Order  13211,  the 
BFM  determined  that  these  final 
supplementary  rules  are  not  a 
significant  energy  action,  and  that  thev 
will  not  have  an  adverse  effect  on 
energy  .sui)plie.s,  distribution,  or  u.se. 

IV.  Final  .Supplementary  Rules 

Author 

'Fhe  princi])al  author  of  these 
su])plementarv  rules  is  Feah 
Quesenherry,  Associate  District 
Manager.  BFM  (iolorado  Front  Range 
District. 

For  the  reasons  stated  in  the 
])reamble,  and  under  the  authority  of  the 
Imderal  Fand  Bolic;v  and  Management 
Act.  43  U..S.C;.  173:i  and  1740,  the 
'Faylor  (irazing  Act.  43  U..S.C.  31.5a,,  and 
43  (3FR  83().5.1-(i,  the  BFM  (X)lorado 
.State  Director  establishes  the  following 
final  sup])lementarv  rules  for  public 
lands  within  the  AR'FMA,  CXilorado,  to 
read  as  follows: 
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Final  Sup})lamant(irv  Ihilas  for  ilia 
Arkansas  Hivar  Traval  Mancn^ainant 
Araa,  Bnraan  of  Land  ManagainanI, 

Royal  (iorya  Fiald  Offica.  (Colorado 

1.  All  in()toriz(!d  travel  is  limited  to 
designated  roads  and  trails.  I‘’or  the 
purposes  of  parking,  incliuling  (:am])ing. 
travel  is  allowed  uj)  to  100  leet  from  the 
ccmterline  of  a  designated  road  or  trail 
only  if  this  travel  does  not  cause  or  is 
imlikidy  to  cause  significant  imdiu! 
damage  to  or  distnrhances  of  the  soil, 
wildlife,  wildlife  habitat,  improvements, 
cultural,  or  vegetative  resourc;es  or  other 
uses  of  the  public  lands. 

2.  bicycle  riding  is  limited  tt) 
designated  roads  and  trails  marked  o])en 
to  such  use  l)y  a  Bureau  of  f.and 
Management  (BLM)  sign  or  map. 

3.  Recreational  target  shooting  is 
])rohil)ited  on  all  i)nhlic  lands  within 
the  Methodist  Mountain  Area  south  of 
Salida  (2,314  acres)  and  the  'Furkey 
Rock  area  near  Howard  (3()1  acres). 
'I’hese  areas  are  identified  as  closed  to 
recreational  target  shooting  by  either  a 
Bl.M  sign  or  inaj). 

4.  Operation  of  a  motorized  vehicle 
within  the  area  known  as  'Fnrkey  Rock 
'Frials  Area  (.'12  acnis)  is  limited  to 
motorcycl(;s  specifically  designed  for 
observed  trials  riding. 

■I.  Motorcycles  s])ecificallv  designed 
for  ol)serv(Hl  trials  riding  are  ])rohihited 
within  tlu!  'Furkey  Rock  'Frials  Area  after 
snns(!t  or  before  sunrise. 

Fxainiilions 

'Fhe  following  pcirsons  an;  exeinj)! 
from  these  snpplementarv  rules:  anv 
Federal,  state,  local,  and/or  militarv 
employee  acting  within  the  scope  of 
their  official  duties;  members  of  any 
organized  rescue  or  fire  fighting  forc;e 
])erforming  an  official  duty:  or  persons 
who  are  expressly  authorized  or 
apjnoved  l)y  the  BLM. 

'Fhe  ]jrohil)ition  of  target  .shooting  in 
Rule  3  has  no  effect  on  hunting  by 
licensed  hunters  in  legitimate  pursuit  of 
game  during  the  pro])er  sea.son  with 
appropriate  firearms,  as  defined  by  the 
(Colorado  Barks  and  Wildlife. 

Panaltias 

Under  the  'Faylor  (irazing  Act.  43 
U.S.C.  31.'5a.  anv  willful  violation  of 
these  supplementary  rules  on  public 


the  Fed(;ral  l.and  l^olicy  and 
Management  Act,  43  11..S.C.  1733(a),  and 
43  UFR  8380.0-7.  any  per.son  who 
knowinglv  and  willfullv  violat(;s  anv  of 
the.se  snpjjlementary  rules  on  public 
lands  witliin  the  ARTMA  may  he  tried 
before  a  United  States  Magistrate  and 


fined  no  more  than  .$1,000,  imprisoned 
for  no  more  than  12  months,  or  l)oth. 

.Such  violations  may  akso  he  subject  to 
the  (;nhanced  f  in(;s  provided  for  hv  18 
U.S.C.  3.'571. 

Ilefiai  Hankins, 

Ihircaii  nflAiiul  Managanunit.  Slala  Diraclor. 
Colorado  Slata  Offica. 

II'K  Doc.  2(U:t-():tZ!)>t  I'ilod  2-12-i:i;  K:4.'>  iim| 
BILLING  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[L1 2200000.MV0000/LLCAC05000] 

Notice  of  Final  Supplementary  Rules 
for  Public  Lands  Managed  by  the  Ukiah 
Field  Office  in  Lake,  Sonoma, 
Mendocino,  Glenn,  Colusa,  Napa, 

Marin,  Yolo  and  Solano  Counties,  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  supplementary  rules. 

SUMMARY:  Ill  accordance  with  the 
Record  of  Dcicision  (ROD)  for  the  Ukiah 
Field  Office  A])]iroved  Resource 
Mauagem(;ut  IMaii  (RMB),  the  Bureau  of 
Laud  Maiiagemeiit  (Bf.M)  is  esiahlisliing 
final  supplementary  rules.  'Fhe  Final 
Fnvironmental  Impact  .Statement  (FI.S) 
identified  and  thoroughly  analyzed  the 
effects  of  land  use  limitations  and 
restrictions,  and  specified  that 
sn|)plenienlary  rules  would  he  re(]uired 
for  resource  ])rotectiou  and  visitor 
safety.  Upon  publication,  these  final 
sujijilementary  rules  will  sujiersede  the 
interim  final  snpplementarv  rules  that 
a])])ly  to  ])uhlic  lands  within  the  Ukiali 
Field  (M'fice’s  juri.sdiction.  'Fhe  BLM  has 
determined  that  these  final 
supplementary  rules  are  nece.ssary  to 
enhance  visitor  .safety,  jirotect  natural 
resources,  imjirove  recreation 
opportunities,  and  protect  public  health. 
'Fhe.se  rules  do  not  impose  or  imjjlement 
any  land  use  limitations  and  restrictions 
other  than  tho.se  included  within  the 
Ukiah  RMB. 

DATES:  The  final  supplementary  rules 
are  effective  February  13,  2013. 
ADDRESSES:  Bur(;au  of  Land 
Management.  Ukiah  Field  Office.  2.'i.'50 
North  .State  .Street,  Ukiah,  (iA  0,'j482. 

The  final  .sni)])lementarv  rules  are 
available  for  iu.s])ection  at  the  Ukiah 
Field  Office  and  on  the  Ukiah  Field 
Office;  Wei)  page  (hilp://\v\v\\'.hhn.ao\’/ 
v.a/st/an/fo/akiah.hUnl). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonna  Hildenhrand,  Bureau  of  Land 
Management,  Ukiah  Field  Office,  2.‘i,'i0 
North  State  Street.  Ukiah,  (ialifornia 


lands  within  a  grazing  district  of  the 
AR'FMA  is  ])uni.shahl(;  by  a  fine  of  not 
more  than  .S.'IOO.  Under  .Section  3()3(a)  of 


0.^482.  707-408-4024,  or  email 
jhildanb@ca.hhn.aov. 

SUPPLEMENTARY  INFORMATION: 

I.  Oackgroiind 

II.  I’lihlic  (;()nun(;nl  and  Discussion  of  Final 

.Sn])i)l(;m(;ntarv  Rul(;s 

III.  Broccslnral  Mall(;rs 

I.  Background 

Fhe  BLM  is  (;.stahli.shing  these  final 
su])ph;mentary  rules  under  the  anthorilv 
of  43  (iFR  830.'). 1-0,  which  allows  BLM 
.State  Directors  to  establish 
supplementary  rules  for  the  protection 
of  |)erson.s,  ])roperty,  and  pulilic  lands 
and  resources.  This  ])rovi.sion  allows  the 
BLM  to  issue  rules  of  le.ss  than  national 
i;ffect  without  codifying  the  rules  in  the 
Code  of  Feileral  Regulations.  'Fhese  final 
supplementary  rules  ap])ly  to  ])nhlic: 
lands  managed  by  the  Ukiah  Field 
Office  in  Lake,  .Sonoma,  Mendocino, 
Glenn,  Colu.sa,  Napa,  Marin,  Yolo,  and 
.Solano  Counties  of  California.  Maps  of 
the  management  ar(;a.s  and  boundaries 
can  he  obtained  by  contacting  the  Ukiah 
Field  Office  (see  ADDRESSES)  or  by 
acce.ssing  the  following  Web  site 
http:/ /ww'w.hhn  .gov/ca/st  /an/ fo/nkUdi . 
'Fhe  final  supi)h;mentarv  rules  will  he 
available  for  iusp(;ctiou  at  the  Ukiah 
Field  Office  http://\\’iv\v. hhn.gov/ca/st/ 
an/fo/akiah. 

II.  Public:  (ionim(;nl  and  Discussion  of 
Final  Suppli;inc;nlarv  Rules 

'Flu;  BI.M  puhlislu;d  interim  final 
sup))lementarv  rules  oil  June  2.  2011  (70 
FR  31970).  'Fhe  rules  became  effective 
innn(;diately  u])on  publication  with  the 
BLM  having  s(;t  forth  good  cau.si;  for 
such  ill  the  preamble  language,  which 
detailed  luisafe  target  shooting 
practicies.  re.source  degradation,  and  the 
presence  of  critical  habitat.  'Fhe  BLM 
invited  public  comments  on  the  interim 
rules  for  00  days.  3’he  comment  period 
closed  on  August  1. 2011.  No  commeiits 
were  received  during  this  period. 

'Fhe  final  supplementary  rules  have 
been  clarified.  niap])ing  efforts 
explained,  definitions  refined,  and 
ty])ogra])hical  and  giammatical  errors 
corrected.  In  .Sections  2  and  3.  all 
references  to  "interim  final 
siipplemenfary  rules  of  conduct”  and 
“interim  .supplementary  rules"  have 
been  deleted  and,  in  approj)riate 
instances,  have  been  rejilaced  with  text 
indicating  that  the.se  are  now  final 
supplemeutarv  rules. 

III.  Procedural  Matters 

Fxaentiva  Order  Ragalatorv 

Planning  and  Raviaw 

'Fhese  .sup|)lenieutarv  rules  are  not  a 
significant  regulatory  action  and  are  not 
subject  to  review  hv  the  Office  of 
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Management  and  Budget  under 
Fxecntive  Order  12888.  These 
.snppleinentary  rules  will  not  have  an 
annual  efiect  ol  Slot)  million  or  more  on 
the  economy  or  adver.siily  affect,  in  a 
material  way.  the  economy. 

])ro(lnctivity.  competition,  jobs,  the 
environment,  puhlic  health  or  .safety,  or 
State,  local  or  tribal  governments  or 
communities.  I’he.se  final 
supplementary  rules  will  not  create  a 
.serious  inconsi.stency  or  otherwise 
interfere  with  an  action  taken  or 
])lanned  by  another  agency.  These; 
snp])lementary  rules  do  not  materially 
alter  the  hudgetary  effects  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
their  recipients;  nor  do  they  raise  novel 
legal  or  policy  issues.  These  rules 
merely  contain  rules  of  conduct  for 
puhlic  use  of  a  limited  j)ortion  of  the 
|)ublic  lands  in  California  in  order  to 
provide  protection  for  human  health, 
safety,  and  the  environment. 

\hiti()nal  Environnwntal  Policy  Act 

'Flu;  BLM  ])re]jared  a  draft  and  final 
FIS  on  thi;  RMB  and  has  determined  that 
the  rules  would  not  constitute  a  major 
Imderal  action  significantly  affecting  the 
(jualitv  of  the  human  environment 
under  Section  1()2(2)(C)  of  the  National 
Fnvironmental  Policy  Act  (Nld’A).  42 

II.S.C.  4332(2)(C.).  The  final 
supplementary  rules,  limitations,  and 
associated  effects  were  thoroughlv 
analyzed  und(;r  NFPA  in  the  draft  and 
final  Ids  for  the  llkiah  RMP  as  well  as 
in  various  environmental  asse.ssments 
for  activity-level  plans  adopted  in  the 
llkiah  RMP.  The  draft  EIS  was 
])ublished  in  the  Federal  Register  and 
posted  on  the  llkiah  Field  Office  Weh 
site  for  a  l)()-dav  j)eriod  from  September 
18.  2n().'j,  through  December  1.1,  2()().'5. 
'I’ln;  propo.sed  RMP  and  final  EIS  were 
published  in  the  Federal  Register  and 
jjosted  on  the  llkiah  Field  Office  Web 
site  for  a  3()-day  protest  p(;riod  from 
June  30.  2008,  through  July  30,  2008. 
'I’he  final  EIS  and  ROD  are  on  file  and 
available  to  the  ])nl)lic  at  the  address 
specified  in  ADDRESSES.  The  final  EIS 
and  ROD  are  online  at  the  Weh  site 
specified  in  ADDRESSES. 

IlcguldtoiY  Flexibility  Act 

Congre.ss  enacted  the  Regulatorv 
Flexibility  Act  (RFAJ  of  1080,  as 
amended,  .5  II..S.C.  801-812,  to  ensure 
that  government  regidations  do  not 
unnecessarily  or  disproportionatelv 
burden  small  entities.  The  RFA  reepdres 
a  r(;gulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  The.se  supplementarv  rules 


merely  e.stahlish  rules  of  conduct  for 
puhlic  recreational  use  of  a  limited  area 
of  puhlic  lands.  'rheri;fore.  the  BLM  has 
determined  und(;r  the  RFA  that  these; 
supi)lementary  rul(;s  wouhl  not  have  a 
significant  (;conomic  imi)act  on  a 
substantial  numher  of  small  entities. 

Snuill  Business  Begiilutory  Enforcement 
Fairness  Act  (SBBEFAI 

rhe.se  su])plementarv  rul(;s  do  not 
con.stitnte;  a  “major  rule"  as  defined  at 

ll.S.Cl.  804(2j.  These  supplem(;ntary 
rules  m(;rely  contain  rules  of  conduct 
for  recreational  use  of  a  limited  area  of 
puhlic  lands  and  do  not  affect 
commen:ial  or  business  activities  of  any 
kind. 

Unfunded  M(ind(des  Reform  Act 

These  supplementary  rules  do  not 
impo.se  an  unfunded  mandate  on  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  on  the  private;  .s(;ctor.  e)f 
.Slot)  million  or  more  ])er  year;  nor  do 
they  have  a  significant  or  unieiue  efiect 
on  small  governments.  'I’lie 
su])])lementarv  rules  have  no  efiect  on 
State,  local,  or  tribal  governments  and 
do  not  im])o.se  anv  reeiuirements  on  anv 
of  thi;s(;  entities.  Therefore;,  the  BEM  is 
ne)t  re;e]uire;el  te;  pre;pare;  <i  st;ite;ment 
e;e)ntaining  the;  infe)nn<itie)n  re;e|uire;el  hv 
the  llnfunele;el  Manelate;.s  Refeerm  Ae;t  (2 

II.S.C.  I.'j31  et  seq.]. 

Executiye  Order  12(i:i(),  Ooyernmental 
Actions  and  Interference  With 
Oonsti tut ionally  Protected  Propert 
Rights  (Takings) 

The;se;  .supple;me;ntary  nde;s  are  ne)t 
geevernment  ae:tie)n  e;apable;  e)f  inte;rfe;ring 
with  ce)nstitntionally  prote;e:te;el  ])ro])e;rty 
rights.  'Fhese  sn])ple;me;ntarv  rules  ele) 
not  adelre;s.s  preeperty  rights  in  any  feerm, 
and  elo  not  e:au.se  the  impairm(;nt  e)f 
e)ne's  pre)j3e;rty  rights.  Therefore;,  the; 

BLM  has  eletermineel  that  the;.so 
sup])lementary  rule;.s  we)ulel  not  e;au.se  a 
“taking”  e)f  private;  property  or  re;eiiure; 
feirther  eliscn.ssion  e)f  takings 
implie;ation.s  unele;r  this  Exe;e;utive 
()rele;r. 

Executiye  Order  12132,  Eedendism 

'Fhe;se;  suiepleanentary  rule;.s  will  ne)t 
have;  a  substantial  elire;ct  eife;e;t  e)n  the 
State;.s,  e)n  the;  relationshij)  l)e;twe;e;n  the 
natiemal  gen'ernment  anel  the;  States,  e)r 
on  the;  elistributieni  e)f  pe)we;r  anel 
re;,s])e)nsibilitie;.s  ame)ng  the  varie)u.s 
levels  e)f  ge)ve;rnment.  'Fhe;se 
.su])j)le;me;nteiry  ride;s  afie;e:t  hinel  in  eenly 
e)ne  State.  California,  anel  ele;  ne)t  ce)nflie:t 
with  any  California  .State  law  e)r 
re;gulatie)n.  The;re;fe)re,  in  :ie:corelane:e 
with  Executive  Oreler  13132,  the  BLM 
has  dete;rmine;d  that  the;.se; 
.supjjlementary  rule;s  ele)  ne)t  have 


.suffie:ie;nt  Fe;ele;rali.sm  imj)lie:atie)n.s  te) 
Wcirrant  pre;i)aratie)n  of  a  Imeleralism 
Asse;.ssment. 

Executiye  Order  12388,  Oiyil  justice 
Reform 

Uneler  Exee'.utive  Oreler  12888.  the 
BLM  has  el(;te;rmine;el  that  the.se; 
supplementarv  redes  will  ne)t  uneluly 
hurelen  the;  juelie.ied  .system  iinel  that  the;v 
mee;t  the  re;ejuire;ments  e)f  .See:tie)ns  3(ii) 
anel  3(hJ(2)  e)f  the;  Oreler. 

Executiye  Order  13175,  Oonsultation 
and  Ooordination  With  Indian  Trilnd 
Ooyernments 

In  ae;e:e)rdane;e  with  Exee;utive;  Orde;r 
1317.'),  the  BLM  has  founel  that  the;se 
supplementary  rides  de)  not  incluele 
])olie:ies  that  have  tribal  im])lie:ations. 
'Fhe  supplementary  rules  elo  not  affe;e:t 
lands  helel  for  the  benefit  of  hielians, 
Aleuts,  eir  Eskimeis,  Inelian  re;.source;s,  eir 
tribal  property  rights.  'Fo  e:e)mply  with 
Exee;utive;  Orile;rs  regareling  gove;rnme;nt- 
te)-government  relatienis  with  Native 
Ame;rie:ans,  formal  anel  informal 
e:ontae;t.s  we;re;  maele;  with  28  fe;ele;rally 
re;e:e)gnized  and  2  ne)n-r(;e:ognizeel  tribal 
ge)ve;rnme;nts  with  inte;rest.s  in  the; 
affee.teel  area.  The;  tribes  were  preevieleel 
with  a  e:e)])y  of  the  elraft  RMF.  In 
aelelitiem,  tlie;  BLM  e;e)ntai:leel  e;ae:h  tribe; 
elire;e;tly  re;epie;sting  comments  anel 
;iss(;ssing  the  need  fen-  ;e  trih.il  briefing. 
'Fhe;  tribe;s  e;xj)re;sse;el  no  e:e)ne:e;rn.s  aheiut 
the;  RMF  or  the;  ele;e;isie)ns  relateel  to 
thi;.se;  supple;mentary  rule;s. 

Information  Qmdity  Act 

'Fhe;  Infeirmatiem  Quality  Ai;t  (.Seeitieni 
51.')  of  Fub.  L.  l()8-.5.54j  re;t]uire;s  that 
Feeleral  iige;ne;ies  maintain  aeleepiate; 
ejuality.  eihjectivity,  utility,  anel  inte;grity 
e)f  the  information  that  they 
elisseminate.  In  eleveloping  these; 
sujiplementary  redes,  the  BLM  elid  not 
e:onelue:t  or  use  a  .stuely.  exp(;rime;nt,  eer 
survey  e)r  disseminate  any  information 
in  eleveloping  the;,se  .supple;mentary 
I'ules. 

Executiye  Order  13211,  Effects  on  the 
Nation's  Energy  Supply 

'Fhe.'se  .suppleme;ntary  rules  aie;  ne)t  ;i 
signifie:ant  ene;rgy  actiem.  as  defineel  in 
Exe;e:ulive;  Oieler  13211.  'Flu;  i'ule;.s  will 
ne)t  have  a  significant  aelvei'.se  e;ffe;e:t  on 
the  su|)])ly,  elistribution,  eer  use;  eef 
e;nergy  anel  have;  no  conne;e:tion  with 
(;ne;rgy  peilicy. 

Paperwork  Reduction  Act 

'Fhe.se  supplementary  i'ule;.s  elo  ne)t 
e;e)ntain  infe)iinatie)n  collee:tion 
i'e;e]uirianenls  that  the;  Offie:e;  eif 
Maneegement  anel  Bnelget  mn.st  ajiprove 
under  the  Fapeiwork  Reelnctioei  Ae;t,  44 
IL.S.C.  3.501  et  seq. 
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Author 

'I'ho  principal  author  of  these 
.siipj)l(!mentary  rules  is  Rich  Burns, 

Field  Manager,  llkiah  Field  Office. 

For  the  reasons  stated  in  the  ])reanil)l(! 
and  under  the  authority  for 
suppleinentarv  rules  found  in  43  C1<’R 
83().'>.l-(i.  tin;  California  Stat(i  Director, 
Bureau  of  Land  Managenient.  is.sues 
the.se  supplementary  rules,  effective 
upon  publication  for  good  cau.se  shown 
at  7()  FR  31980  ()une  2,  2011)  for  public 
lands  managed  by  the  IJkiah  Field 
Office  to  read  as  follows: 

Supplementary  Rules  for  all  the  Buhlic: 
Lands  Within  the  Jurisdiction  of  the 
llkiah  Field  Office 

Section  1.  Definitions 

(Aimping  means  the  u.se  of  tents  or 
shelters  of  natural  or  synthetic  material. 
j)reparing  a  sleeping  hag  or  other 
iMulding  material  for  use,  or  mooring  of 
a  vessel,  or  jjarking  a  vehicle  or  trailer 
for  the  a])parent  purpose  of  overnight 
occupancy. 

(aivh  HusoiircH  means  any  matcnial  or 
substance  occurring  naturally  in  caves 
on  F’ech'ral  lands,  such  as  animal  or 
plant  material,  ])aleontological  deposits, 
sediments,  minerals,  speleogens 
(bedrock  formations),  and  .s])eleothems 
(secondary  mineral  deposits). 

(iliff  nuums  a  \'ery  steej),  vertical  or 
overhanging  face  of  rock  or  earth. 

('.limbing  means  all  gear-assisted  and 
non-gear  assisted  ascent  or  de.scent, 
es])ecially  by  using  both  hands  and  feet. 

Fiivarm  means  any  device  designed  to 
he  used  as  a  wea])on,  from  which  a 
projectile  by  the  force  of  an  explosion  or 
other  form  of  combustion  is  expelled 
through  a  barrel. 

Firoworks  means  a  device  for 
producing  a  .striking  disjday  or  noise  by 
the  comhu.stion  of  explosive  or 
flammable  compositions  including 
those  that  are  defined  as  legal  for  sale 
within  the  State  of  California,  also 
known  as  “safe  and  sane”  fireworks. 

Froniconntrv  in  a  Recreation 
()|)portunity  S])ectrum  (RO.S) 
designation  that  means  an  area  that 
rejnesents  a  broad  mix  of  uses. 

Hung  (Hiding  and  Puragliding  UKums 
the  use  of  all  non-motorized,  foot- 
launched  aircraft. 

Hunting  means  the  j)ur.suit  of  game  hv 
any  i)erson  in  possession  of  a  current 
legal  California  hunting  license  in 
accordance  with  State  law. 

Motorized  Vehicle  means  any  vcdiicle 
that  is  .self-propelled  or  propelled  under 
the  (California  Vehicle  Code  Section  413 
and  Section  870. 

Middlecountry  is  an  ROS  designation 
that  moans  an  area  generallv  with 
naturally  appearing  landscape  except 


for  primitive  roads  (dirt  or  graveled 
surface  roads).  Trails  are  maintained 
and  marked  with  simple  trailhead 
develoj)ments,  signs  and  basic 
sanitation  facilities. 

Off-Highway  Vehicle  (OHV)  means 
any  motorized  vehicle  capable  of,  or 
designed  for,  travel  on  or  imimuliately 
over  land,  water,  or  other  natural 
terrain,  not  excluded  hv  43  CFR  8340.0- 
7(a). 

Open  Fire  means  all  fin;  with  an 
ex])osed  llame  such  as  wood  fircss, 
camjjfires,  charcoal  barbecues,  or  camp 
stoves  outside  of  fire  rings.  whic;h  are 
located  in  designated  developed 
recreational  sites. 

Projectile  means  any  bullet,  hall, 
sabot,  slug,  buckshot,  arrow,  or  other 
object  that  is  propelled  from  a  device. 

Recreation  (Opportunity  Spectrum 
(ROS)  means  a  method  of  inventorying 
existing  ])hysical  and  .social  conditions. 

Shooting  means  the  di.scharge  of  a 
weapon  for  non-hunting  puri)oses. 

Sink  Hole  means  a  natural  depre.ssion 
or  hole  in  surface  topography  caus(id  hv 
the  removal  of  soil  or  bedrock  by  water. 

Street  Legal  Vehicle  means  anv 
vehicle  subject  to  r(!gistration  under  the 
California  Vehicle  Code  (Section 
4()()()(a)). 

Weapon  means  any  firearm,  crossbow, 
how  and  arrow,  air  or  gas  paintball  gun, 
fireworks  or  ex])lo.sive  device  cajjahle  of 
pro])elling  a  projectile  hv  means  of  an 
explosion.  com|)re.ssed  air,  string,  or 
spring. 

S(!c:tion  2.  Rules  of  (ionduct 

The  following  rules  apply  year  round 
to  all  BLM  lands  managed  by  the  llkiah 
F'ield  office  and  ijersons  unless 
explicitly  .stated  otherwise  in  a 
])articular  rule.  Sj)ecific  rules  for 
individual  manag(.'ment  areas  are 
identified  in  subparts  h,  c  and  d. 
Additionally,  the  following  persons  are 
exempt  from  these  supphanentary  rides: 
Federal,  State,  or  local  officers  or 
employees  acting  within  the  scojje  of 
their  official  duties;  members  of  any 
organized  rescue  or  firefighting  force  in 
])erformance  of  an  official  duty:  and  any 
person  whose  activities  are  authorized 
in  writing  by  the  BLM  Authorized 
Officer. 

a.  'I’he  following  rules  ajiplv  to  all 
public  lands  within  the  Dkiah  Meld 
Office  jurisdiction. 

1.  All  lands  managed  by  the  IJkiah 
Field  Office,  with  the  exception  of 
wililerness  study  areas,  are  designated 
as  limited  to  designated  routes  for 
motorized  and  off-highwav  vehicle  use 
(43  CFR  834().()-.3(g)). 

2.  All  routes  are  closed  to  motorized 
vehicles  unless  designated  as  ojien 
within  the  Resource  Management  Flan. 


3.  The  u.se  or  jiossession  of  fireworks 
is  prohibited. 

4.  Hunting  is  allowed  except  where 
specifically  jirohihited. 

.3.  Management  areas  and  ROS  zones 
within  the  management  areas  will  be 
delineated  on  maps  provided  to  the 
public. 

1).  The  following  rules  apjily  to  all 
designated  Scattered  Tracts 
Management  Areas  within  the 
jurisdiction  of  the  IJkiah  F’ield  Office. 

Scattered  tracts  are  BLM  lands  that 
are  covered  by  the  Resource 
Management  Flan  hut  are  not 
contiguous  to  any  other  management 
area.  These  tracts  are  mostly  small 
parcels  of  public  land  surrounded  by 
private  property  making  them 
inaccessible  to  the  public.  Scattered 
tracts  total  apjiroximately  47.0()()  acres 
and  are  found  in  every  county 
containing  |mhlic  lands  within  the 
IJkiah  F’ield  Office  jurisdiction.  The  u.se 
of  weajions  is  prohibited  except  when 
hunting. 

c.  'I’he  following  rules  apply  to  all 
designated  Areas  of  Critical 
Finvironmental  Concern  (ACEC)  and 
Research  Areas  within  the  jurisdii:tion 
of  the  IJkiah  F’ield  Office. 

It  is  prohibited  to  deface,  remove,  or 
destroy  plants  or  their  parts,  .soil,  rocks, 
minerals,  or  cave  resources  within  the 
following  areas:  Lost  Valiev — 40  acres 
((Jow  Mountain  Managemimt  Area, 
Mimdocino  County);  Knoxville — .3,23() 
acres  (Knoxville  Management  Area. 

Lake  (Jounty);  Walker  Ridge — 3,88.3 
acres  (Indian  Vhilley  Management  Area. 
Lake  and  (Jolusa  (.ounties):  Indian 
Valley  Brodiaea — 100  acres  (Indian 
Valley  Management  Area,  Lake  (Jounty); 
(’.ache  Oeek — 11.228  acres  (Cache  Creek 
Management  Area.  Lake,  (Jolu.sa,  and 
Yolo  counties):  Northern  California 
Chaparral  Research  Area — 11,208  acres 
((Jache  (’.reek  Management  Area,  Lake 
County);  Cellar  Roughs  Research  Natural 
Area — 8,3.30  acres  (Scattereil  Tracts 
Management  Area,  Najia  Countv); 
Stornetta — 887  acres  (Stornetta 
Management  Area,  Mendocino  County): 
Black  F’orest — 247  acres  (Scattered 
Tracts  Management  Area.  Lake  (Jountv): 
and  The  (Jedars  of  Sonoma  County — 
1..300  acres  (Scattered  Tracts 
Management  Area,  Sonoma  Countv). 

(1.  The  following  rules  aj)])ly  to  Cache 
(’.reek.  Cow  Mountain.  Knoxville, 
Ceysers,  Indian  Valley,  and  .Stornetta 
Management  Areas  and  The  Black 
Forest  and  The  Cedars  of  .Sonoma 
(Jounty  within  the  jurisdiction  of  the 
IJkiah  Field  Office. 

(Jache  (’.reek  Management  Area 

(’.ache  (Jniek  encompas.ses 
ajiproximately  73,000  acres  of  public 
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land.  It  includes  the  (’.ache  Oeek 
Natural  Area,  ('.ache  (heek  A(3']('  and 
the  (lache  (ireek  Wilderness  Area, 
('.owhoy  (iainp  is  a  developed  recr(!ation 
site  there  with  a  day  n.se  area,  an 
overnight  parking  area,  and  a  group 
camp  site.  High  Bridge  is  a  developed 
recreation  site  then;  with  a  day  n.se  area 
and  overnight  parking  area. 

1.  ll.se  ol  weapons  is  j)rohil)ited 
excej)t  when  hunting. 

2.  D(!facing,  removing,  or  de.stroying 
plants  or  their  j)arts.  soil,  rocks, 
minerals,  or  cave  rtisonrces  are 
prohibited. 

3.  Motorized  and  Street  Legal 
Vehicles  and  horses  are  allowed  in  the 
('.owhoy  (iamp  group  camj)  site  from  the 
third  Saturday  in  April  through  the 
third  Saturday  in  November. 

4.  (kiinping  is  limited  to  the  group 
camp  site  within  the  cowboy  camj) 
developed  recreation  site. 

5.  High  Bridge  and  ('.owbov  (iamp 
d(!veloj)ed  recreation  sites  are  open  for 
day  use  only  from  one-half  hour  before 
sunrise  to  one-half  hour  after  sunset 
(!xce])t  for  long-term  parking  for 
overnight  backcountrv  visitors. 

('.ow  Mountain  Management  Area 

(iow  Mountain  is  compri.sed  of 
aj)j)roximately  31. ()()()  acres  of  public 
lands  and  is  divided  into  North  and 
•South  (iow  Mountain.  The  use  of 
W(;apons  is  limited  to  designated 
shooting  areas  except  when  hunting. 

•South  (iow  Mountain  OHV  (Portion)  of 
(iow  Mountain  Management  Area 

1.  Operating  a  motorized  vehicle  is 
prohibited  within  •South  (iow  Mountain 
()HV  unit  during  wet  weather  closures 
(resulting  from  accumnlated 
precipitation)  or  admini.strative 
closures. 

2.  Wet  Weather  ('losure — When  total 
annual  (beginning  and  measured  as  of 
October  1st  of  each  year)  jirecipitation 
exceeds  4  inches,  at  least  one-half  inch 
t)f  precipitation  has  fallen  in  24  hours  or 
1  inch  in  72  hours,  and  the;  authorized 
officer  has  determined  that  motorized 
vehicles  will  cau.se  considerable  adverse 
effects  upon  tbe  soil,  vegetation, 
wildlife,  and  other  resources,  the; 
authorized  officer,  imrsuant  to  43  ("FR 
8341.2,  will  implement  a  temporary 
closuri!  of  all  existing  roads,  existing 
trails  and  public  lands  within  the 
management  area  to  all  motorized 
vehicles  for  a  minimum  of  3  davs.  Once 
the  area  has  been  clo.sed.  a  field 
inspection  will  be  completed  ])rior  to 
reopening  and  dailv  tluneafter  to 
d(!termine  suitability  of  road  and  trail 
conditions.  When  field  observations 
•show  that  motorized  vehicle  n.se  can 
occur  without  causing  considerable 


adv(!rse  effects  as  described  in  43  (3'R 
8341.2,  the  tem])orary  closure  will  be 
terminateii.  Fxc(;ptions  to  this 
temporary  closure  will  only  hi;  allowed 
for  valid  existing  rights  (])rivate 
landowners,  landowners’ 
re])resentative.s.  lessees,  and/or 
authorized  jjarties)  who  luuul  access  to 
their  property.  Landowners, 
landowners’  r(;pres(mtatives,  lessees, 
and/or  authorizcul  parties  will  only  Ik; 
able  to  acce.ss  their  ])roj)erty  via  the 
most  direct  route  and  are  not  allowed  to 
use  a  motorized  vehicle!  on  any  otlu!!' 

])art  of  the  •South  (low  Mountain  OHV 
Area.  This  policy  is  subject  to 
modification  due  to  changing  resource 
conditions  which  may  include 
immediate  closure  due  to  adverse  effects 
(43  CI-’R  8341.2). 

North  (k)w  Mountain  (Portion)  of  (iow 
Mountain  Management  Area 

1.  The  Mendo-Rock  Road,  Water  Tank 
•Spur,  Willow  (T(!ek  Road,  Rifle  Range 
Road.  Radio  'Lower  Road,  Rifle  Range 
Maintenance  •Sj)ur,  and  Mayacmas 
(Campground  Road  are  open  year  round 
and  limited  to  .street  legal  vehicles  only. 

2.  Roads  o])en  during  general  (rifle) 
deer  season  and  limited  to  .street  legal 
vehicles  only  are  Firebreak  #1,  Mc(',lure 
(’.reek  Ridge  •Sjjur,  Mcdlure  (Crecik  .Spur, 
•Sulphur  (’.re(!k  •Spur,  and  •Sulphur  (Creek 
Ridge  •Spur. 

3.  All  other  roads  an:  clo.sed  year 
round  to  stre(!t  legal,  off-highway  and 
motorized  vehicles. 

Knoxville  Management  Area 

'I’he  Knoxville  area  contains 
ap])roximately  24.()()()  acr(!S  of  public 
lands. 

1.  ll.se  of  weapons  is  prohibited 
exce])t  when  hunting. 

2.  Adams  Ridge  Road  is  open  to  street 
legal  vehicles  during  general  (rille)  deer 
.season. 

(ley.sers  Management  Area 

rh(!  (Geysers  Management  Area 
encomj)as.se.s  about  7, 100  acres  of  ])ublic 
lands. 

•Shooting  is  allowed  in  RO.S  zone 
Middhicountry. 

Indian  Valley  ManageiiKiiit  Area 

•Shooting  is  allowiid  in  ROJS  zones 
Middlecountrv  and  Frontcountrv. 

Black  For(!st/The  (Ccidars  of  •Sonoma 
(County  Lands 

Black  I'orest  includes  247  acres  of 
])ublic  lands  on  Mount  Konocti  just 
south  of  •Soda  Bay  on  (Clear  Lake. 

'I’he  (Cedars  of  •Sonoma  (County 
includes  1,500  acres  of  ])ublic  lands  and 
is  locat(!d  2  miles  northeast  of  the 
Austin  (Creek  State  Recreation  Area. 


1.  Motorized  and  off-highway  vehicle 
n.s(!  is  prohibited. 

2.  (Climbing  on  the  cliffs  is  jirohibited. 

3.  Use  of  weapons  is  ])rohihited 
exce])t  when  hunting. 

•Stornetta  Management  Area 

The  1.132-acre  .Stornetta  Management 
Area  is  located  along  the  Mtiudocino 
(County  coastline  just  north  of  the  town 
of  Point  Aniiia. 

1.  lJ.se  of  weapons  is  prohibited. 

2.  Hunting  is  ])rohibited. 

3.  Hang  gliding  or  paragliding  is 
prohibited. 

4.  (Camj)ing  is  prohibited. 

5.  'I'be  area  is  oi)en  for  day  use  only 
from  one-half  hour  before  sunrise  to 
one-half  hour  after  sunset. 

(i.  ll.se  of  motorized  vehicles  is 
])rohibited. 

7.  Beach  access  is  permitted  only  at 
the  designated  at:ces.s  trails  marked  by 
signs.  These  loc:ations  are  mile  marker 
1.4  and  2.3  from  the  Highway  1  and 
Lighthou.se  Road  intersection. 

8.  (Climbing  on  cliffs  and  in  or  around 
sink  holes  is  prohibited. 

8.  Dogs  must  be  on  a  leash  no  longer 
than  ()  feet  or  otherwise  physically 
restricted  at  all  limes. 

10.  Open  fires  are  i)rohibited. 

1 1 .  (Cutting  or  collecting  firewood  is 
])rohibited. 

12.  I‘’(!(!ding  or  harassing  wildlife  is 
prohibited. 

13.  Physical  removal  of  any  resources 
including,  but  not  limit(!d  to,  vegetation, 
animals,  driftwood,  and  sbells,  is 
probibited. 

•Section  3.  Penalties 

Any  person  who  violates  any  of  these 
snp])lementary  rules  may  be  tried  before 
a  Uniteil  States  Magistrate  and  fined  no 
more  than  SI  .000  or  imprisoned  for  no 
more  than  12  months,  or  both.  43  IJ.S.C. 
1733(a);  43  CFR  8300.0-7.  Such 
violations  may  also  be  subject  to  the 
enhanced  fines  provided  for  bv  18 
U.S.C.  3571. 

faniiis  (i.  Kenna, 

(Jdlifornid  Sidid  Dircetdr. 

II'K  Ooc.  2()i:{-():»2H2  Fil(!(l  2-12-];);  ft;4.'>  ami 
BILLING  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLNV952000  L14200000.BJ0000  241  A;  13- 
08807;  MO#  4500047847;  TAS:  14X1109] 

Filing  of  Plats  of  Survey;  NV 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 
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summary:  The  purpost;  oi  lliis  notice  is 
to  inform  the  ]nil)lic  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 

DATES:  Effcciive  Datas:  Filing  is  eifecti\’e 
at  1  ():()()  a.m.  on  the  dates  indicated 
hcdow. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  D.  Morlan.  (ihief.  Branch  of 
('.eograj)hic  Sciences,  Bureau  of  Land 
Management,  Nevada  State  Office;,  1340 
Financial  Blvd..  Reno,  NV  80502-7147, 
jdiom;:  775-801-0400.  Persons  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8330  to  contact  the  above 
individual  during  normal  business 
hours.  The  FIRS  is  available  24  hours  a 
day,  7  days  a  week,  to  leave  a  message 
or  (|ue.stion  with  the  above  individual. 
You  will  receive  a  rejdy  during  normal 
business  hours. 

SUPPLEMENTARY  INFORMATION:  1.  The 
Supjdemental  Plats  of  the  following 
described  lands  wen;  officially  filed  at 
the  Nevada  .State  Office,  Reno,  N(;vada 
on  October  20,  2012: 

A  supplemental  jjlat,  in  1  sh(;et, 
showing  amend(;d  lottings  of  section  0, 
Township  21  South,  Range  03  Fast, 
Mount  Diablo  Meridian.  N(;vada  under 
Oroiip  017  was  acce])ted  October  24, 
2012.  This  sup])lemental  plat  was 
prepar(;d  to  meet  certain  administrativt; 
needs  of  the  Bureau  of  Land 
Management. 

A  .suj)plemental  ])lat.  in  1  sheet, 
.showing  amended  lottings  of  section  30, 
Township  20  South,  Range  02  East, 
Mount  Diablo  Meridian,  Nevada  under 
Group  017  was  accepted  October  24, 
2012.  This  supplemental  j)lat  was 
prepared  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

A  supplemental  plat,  in  1  sheet, 
.showing  amended  lottings  of  section  1, 
Townshij)  21  .South,  Range  02  East. 
Mount  Diablo  Meridian,  Nevada  under 
Grouj)  017  was  accepted  October  24, 
2012.  'rhis  sn))])lemental  plat  was 
prepared  to  meet  certain  administrative 
n(;ed.s  of  the  Bureau  of  Land 
Management. 

A  supplemental  plat,  in  1  sheet, 
showing  amended  lottings  of  section  12. 
'Lownshiji  21  .South,  Range  02  East, 
Mount  Diablo  Meridian.  Nevada  under 
Group  017  was  acce])ted  October  24, 
2012.  This  supplemental  ])lat  was 
])re])ared  to  meet  certain  administrative 
n(;eds  of  the  Bureau  of  Land 
Management. 

2.  Tlie  .Supplemental  Flat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  Dec:emher  3,  2012: 


The  supplemental  plat,  in  1  sheet, 
showing  the  subdivision  of  former  lots 
23  and  24,  section  1.  'fownship  21 
.South,  Range  02  Ea.st,  of  the  Mount 
Diablo  Meridian,  Nevada,  und(;r  Grou]) 
Nt).  017,  was  accept(;d  November  27, 
2012.  This  .supplem(;ntal  ])lat  was 
pre])ar(;d  to  m(;(;t  certain  administrative 
n{;eds  of  tlu;  Bur(;au  of  Land 
Management. 

3.  The  I’lat  of  .Surv(;y  of  tin;  following 
d(;scrihed  lands  was  officially  filed  at 
the  Nevada  .State  Office;,  Reno,  Nevada 
on  December  4,  2012: 

A  jjlat,  in  3  sheets,  re])resenting  the 
de])endent  resurvey  of  a  portion  of  the 
suhdivisional  lines,  and  the  subdivision 
of  certain  .sections,  Townshij)  18  .South. 
Range  51  East,  of  the  Mount  Diablo 
Meridian,  Nevada,  under  Grouj)  No. 

833,  was  accej)ted  November  30,  2012. 
This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  IJ..S. 
Fish  and  Wildlife  .Service. 

A  j)lat,  in  3  sheets,  rej)re.senting  the 
dej)endent  resurvey  of  a  j)ortion  of  the 
east  boundary  and  a  j)ortion  of  the 
suhdivisional  lines,  and  the  subdivision 
of  certain  .sections,  Townshij)  18  .South, 
Range  50  East,  of  the  Mount  Diablo 
Meridian,  N(;vada.  under  Grouj)  No. 

834,  was  accej)ted  November  30,  2012. 
'rhis  survey  was  executed  to  meet 
certain  administrative  needs  of  the  IJ..S. 
Fish  and  Wildlife  .Service. 

'fhe  surveys  listed  above  are  now  the 
basic  record  for  describing  the  lands  for 
all  authorized  j)urj)o.se.s.  These  surveys 
have  been  j)laced  in  the  oj)en  files  in  the 
Bureau  of  Land  Management.  Nevada 
.State  Office  and  are  available  to  the 
j)ul)lic  as  a  matter  of  informatic)n. 

Goj)ies  of  the  surveys  and  r(;lated  field 
notes  may  he  furnished  to  the  j)ul)lic 
nj)on  j)ayment  of  the  aj)j)roj)riate  fees. 

Dated:  lamiary  28,  201  :t. 

David  D.  Morlan, 

(Jhii;f(J(i(liistr<il  Stin't;vc)/\  Navada. 

|FR  Doc.  Folod  am| 

BILLING  CODE  4310-HC-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  701-TA-486  and  731- 
TA-1 195-1 196  (Final)] 

Utility  Scale  Wind  Towers  From  China 
and  Vietnam 

Determinations 

On  the  basis  of  the  record  '  develoj)ed 
in  the  subject  investigations,  the  United 
.States  International  Trade  (iommission 


'  The  record  is  deliniHl  in  s(!c.  207.2(1)  ol  tlu; 
Coinniission's  Kales  ol  I’ractice  and  I’rocednre  (1!) 
Cl  K  207.2(1)). 


(Gommission)  determines,  j)ursuant  to 
sections  7()5(h)  and  735(1))  oT  the  Tariff 
Act  of  1930  (19  U.S.G.  1071d(h))  and  (19 
II.S.G.  1873(1(1)))  (the  Act),  that  an 
industry  in  the  United  .States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imj)orts  of 
utility  scale  wind  towers  from  Ghina 
and  Vietnam,  j)rovided  for  in 
subheading  7308.20. 00  of  the 
Harmonized  Tariff  .Schedule  of  the 
United  .States,  that  the  U..S.  Dej)artment 
of  (iommerce  has  determined  are 
subsidized  by  the  Government  of  Ghina 
and  sold  in  the  United  .States  at  le.ss 
than  fair  value  (“LTFV”).^ 

Background 

The  Gommission  instituted  the.se 
investigations  effective  December  29, 
2011,  following  receij)t  of  a  jietition 
filed  with  the  Gommi.ssion  and 
Gommerce  by  Broadwind  Towers,  Inc., 
Manitowoc,  WI;  DM1  Industries.  Fargo. 
ND:  Katana  .Summit  LLG,  Golumhus. 

NE;  and  Trinity  .Structural  Towers.  Inc., 
Dallas,  TX.  The  final  j)hase  of  the 
investigations  was  scheduled  by  the 
Gommission  following  notification  of 
j)reliminarv  determinations  by 
Gommerce  that  imj)ort.s  of  utilitv  scale 
wind  towers  from  Ghina  were 
subsidized  within  the  meaning  of 
.section  703(h)  of  the  Act  (19  U.S.G. 
187lh(h))  and  that  such  imj)orts  from 
Ghina  and  Vietnam  were  dumj)ed 
within  the  meaning  of  733(h)  of  the  Act 
(19  U..S.G.  1873l)(h)).  Notice  of  the 
scheduling  of  the  final  j)hase  of  the 
Gommission’s  investigations  and  of  a 
j)uhlic  hearing  to  he  held  in  connection 
therewith  was  given  by  j)osting  coj)ies 
of  the  notice  in  the  Office  of  the 
.Secretary,  U.S.  International  Trade 
Gommi.ssion.  Washington.  DG.  and  by 
j)uhlishing  the  notice  in  the  Federal 
Register  on  August  22.  2012  (77  FR 
50715).  The  hearing  was  held  in 
Washington,  DG.  on  December  13.  2012. 
and  all  j)ersons  who  reejuested  the 
oj)j)ortunity  were  j)ermitted  to  aj)j)ear  in 
j)er.son  or  hv  counsel.  'I'he  Gommission 
transmitted  its  determinations  in  these 
investigations  to  the  .Secretary  of 


-Chiiirinan  Irving  .A.  Williamson  and 
Coinmissioiun'  .Sliara  I..  Aranoli  ditlta  iniiK!  that  an 
indnstrv  in  tin;  llnitod  .Slatos  is  maUnlallv  injunul 
hy  mason  ol  imports  of  utility  scalo  wind  towors 
from  China  and  Vintnam.  Commissioniir  Dism  A. 
I’inkmt  (hMcn'minos  that  an  indnstrv  in  tin;  United 
.States  is  threatened  with  material  injiirv  hv  nsison 
of  im|)orls  from  China  and  Vietnam  of  utilitv  scale 
wind  lowers,  lie  fnriher  determines  that  In;  would 
not  have  found  material  injurv  hut  for  the 
suspension  of  lirpiidalion. 

'Commissioners  Daniel  K.  Pearson.  David  .S. 
lohauson.  and  Nt(;r(;dith  M.  Hroadlxml  determine 
that  an  indnstrv  in  the  United  .States  is  not 
materially  injunni  or  threalimed  with  malitrial 
injurv  hv  reason  of  imports  from  China  and 
Vietnam  of  utilitv  scale  wind  towers. 
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(ioinineree  on  February  8,  2013.  The 
views  oiThe  ('.oinnii.ssion  are  contained 
in  U.SlT(i  Pul)licalion  4372  (February 
2013).  entithul  I'tilily  Scald  Wind 
Towel'S  fi'oin  (ihina  and  Vietnam: 
Investitiation  Mas.  7l)I-TA-4Hli  and 
73 1 -TA- 1 195-1  Ulfi  (Final). 

IssutMi:  Feljniarv  8.  2013. 

8y  t)r»ter  ol  llie  ('oinniissioii. 

William  K.  liishep. 

Siipen'isorv  Hearini’s  (ind  Infornuilinn 
Olfirer. 

II’K  I)(k:.  2(n3-()3;tl7  I'ili-d  2-12-13: 

BILLING  CODE  7020-02-P 

DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Decree  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

On  Filiruary  7.  2013.  tlie  Department 
of  justice  filed  a  coinjilaint  and  lodged 
a  proposed  Consent  Decree  with  the 
United  States  District  Court  for  the 
Northern  Di.strict  of  Florida.  Cainesville 
Division  in  the  lawsuit  entitled  Vniled 
States  of  America  v.  Bea/.er  East .  Inc. 
(avil  Action  No.  I:13cv20-SFM-CR|. 

Fnrsuant  to  Sections  10(i  and  107(a)  of 
the  Comprehensive  Fnvironmental 
Resjionse.  Compensation,  and  Liahilitv 
Act  (CFRCLA).  42  U.S.C.  0000.  0007(a). 
the  United  States'  complaint  sought  to 
recover  costs  it  has  incurred  and  will 
incur  in  res|)onse  to  the  relea.se  and 
threatened  release  of  hazardous 
substances  at  or  from  the  Cat)ot/Ko])])ers 
Sujierfund  Site,  located  in  the  City  of 
Cainesville,  Alachua  County,  Florida 
(the  Site).  The  United  States  ahso  sought 
an  Order  enjoining  the  Defendant  to 
perform  the  remedial  action  at  the  Site 
selected  by  ERA  in  the  Amended  Record 
of  Decision  dated  Fehruarv  201 1 
(Amended  ROD)  and  included  as 
Apjiendix  A  to  the  Decree. 

The  United  States  has  agreed  to 
re.solve  the  claims  alleged  in  the 
complaint  through  the  pro])osed 
Consent  Decree  in  which  Beazer  will 
perform  the  Amended  ROD  at  the  Site. 

In  the  Decree,  Beazer  has  also  agreiul  to 
jiay  all  of  EBA's  future  costs  including 
oversight  costs.  The  United  States 
covenants  not  to  sue  under  CERCLA 
.Sections  100  and  107  relating  to  the  .Site 
subject  to  .statutory  reopeners. 

The  publication  of  this  notit:e  o|)ens 
a  period  for  jmhlic  comment  on  the 
Consent  Decree.  Comments  should  he 
addressed  to  the  Assistant  Attorney 
Ceneral.  Environment  and  Natural 
Resources  Division,  and  should  refer  to 
United  States  of  America  v.  Beazer  East, 


Inc.  Civil  Action  No.  1:13cv29-.SFM- 
CRj:  D.j.  Ref.  No.  00-11-2-022/1.  All 
comments  mu.st  he  submitted  no  later 
than  thirty  (30)  days  alter  the 
publication  date  of  this  notice. 

Comments  mav  he  submitted  either  hv 
email  or  by  mail: 

Send  them  to: 

By  email  ...  pubcomment- 

ees.  enrd  @  usdoj.  gov. 

By  mail .  Assistant  Attorney  General,  U.S. 

DOJ-ENRD,  P.O.  Box  7611, 
Washington,  DC  20044-7611. 

During  the  public  comment  jieriod, 
the  Consent  Decree  may  he  examined 
and  downloaded  at  this  justice 
Department  Wet)  site;  http:// 

WWW. usdoj. j>ov/enrd/ 

Uonsent  Decrees.htnd.  We  will  jirovide 
a  paper  copy  of  the  Con.sent  Decree 
uiion  written  rerpiest  and  payment  of 
reproduction  costs.  Please  mail  your 
rerpiest  and  pavment  to:  Con.sent  Der:ree 
Eihrary,  U..S.  DOj-ENRD.  B.C.  Box  7611. 
Washington,  DC  20044—761 1 . 

I’lease  enclo.se  a  check  or  money  order 
for  .S2.'j3.7.'j  (2.6  cents  ikm'  page 
reproduction  co.sts  for  1.01.6  pages  for 
till!  rmtire  Decree  plus  appendices) 
payable  to  the  United  .States  Treasury, 
h'or  a  ])aper  cojiy  without  the  Decree 
appendices,  the  cost  is  .$28.7.6  (2.6  cents 
per  ])age  reproduction  costs  lor  1 1.6 
jiages). 

llrniry  FriiHlinan, 

Assislanl  Chief.  Environiiienhil  Enforcement 
Section.  Environment  and  \'<itnr(d  Besonrees 
Division. 

IKK  Doc.  2013-03313  Kilod  2-12-13:  am] 

BILLING  CODE  4410-15-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Securities 
Lending  by  Employee  Benefit  Plans 

action:  Notice. 

SUMMARY;  The  Department  of  Labor 
(DOl.)  is  siihmitling  the  Employee 
Benefits  Security  Administration 
(EB.SA)  spon.sored  information 
collection  reipiest  (lUR)  titled, 
“.Securities  Lending  by  Employee 
Benefit  Flans.”  to  tlie  Office  of 
Management  and  Budget  (OMB)  for 
review  and  a])proval  for  continued  use 
in  accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  100.6  (44  U..S.O. 
3.601  et  seq.). 


DATES:  .Siihmit  comments  on  or  before 
March  1.6.  2013. 

ADDRESSES:  A  co])y  of  this  ICR  with 
ajiplicahle  supporting  docunieuiation; 
including  a  description  of  the  likely 
respondents,  propo.sed  freijuency  of 
response,  and  estimated  total  burden 
may  he  obtained  from  the  RegInfo.gov 
Web  site,  htt p://www.re<’info.^ov/ 
pnhlic/do/PBAMain.  on  the  day 
following  puhlicatiou  of  this  notice  or 
by  contacting  Michel  .Smyth  by 
tele])hone  at  202-603-4120  (this  is  not 
a  toll-free  numher)  or  sending  an  email 
to  DOL  PBA  Pl lBlAC@dol.oov. 

.Submit  comments  about  this  recpiest 
to  the  Oifice  of  Information  and 
Regiilalorv  Affairs,  Attn:  OMB  Desk 
Officer  for  DOL-EBSA.  Office  of 
Management  and  Budget,  Room  1023.6, 
72.6  17th  .Street  NW..  \Vashington.  DC 
20.603,  Fax:  202-30.6-6881  (this  is  not  a 
toll-free  numher).  email: 
()IBA_submission@omb.eop.oov. 

FOR  FURTHER  INFORMATION  CONTACT; 
Michel  Smyth  by  telephone  at  202-603- 
41 2t)  (this  is  not  a  toll-free  numher)  or 
h\’  email  at  DOL  PBA  PVBlACMdol.oov. 

Aulherity:  44  U..S.(;.  3.6()7{a)(l)(D). 

SUPPLEMENTARY  INFORMATION;  file 
.Securities  Lending  hv  Emplovee  Benefit 
Plans  Prohibited  Transaction  Exem])tion 
(PTE  2006-16)  jiermits  an  eiujiloyee 
benefit  plan  to  lend  .securities  to  certain 
broker-dealers  and  hanks  and  to  make 
com])ensation  arrangements  for  lending 
.services  jirovided  hv  a  plan  fiduciarv  in 
connection  with  such  .securities  loans. 
The  PTE  includes  third-jiarty 
disclosures,  specifically  financial 
statements  and  lending  and 
coiujiensat  ion  agreements. 

.Such  third-])arty  disclosures  are 
information  collections  .suhjet:t  to  the 
PRA.  A  Federal  agency  generally  cannot 
conduct  or  sponsor  a  collection  of 
information,  and  the  public  is  generally 
not  required  to  respond  to  an 
information  collection,  unless  it  is 
a]i])roved  by  the  OMB  under  the  PRA 
and  displays  a  currently  valid  OMB 
Oontrol  Numher.  In  addition, 
notwithstanding  any  other  provisions  of 
law.  no  person  shall  generally  he  subject 
to  iieualty  for  failing  to  comply  with  a 
coIlet:tiou  of  information  that  does  not 
disjilav  a  valid  Control  Numher.  See  .6 
CFR  1320. .6(a)  and  1320.6.  The  DOL 
obtains  OMB  a])])roval  for  this 
inibrmation  collection  under  Control 
Numlier  1210-006.6.  The  current 
a])proval  is  scheduled  to  expire  on 
February  28,  2013;  however,  it  should 
he  noted  that  existing  information 
collection  re{|uirement,s  submitted  to  the 
OMB  receive  a  moiith-to-mouth 
extension  while  they  undergo  review. 
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For  additional  inforniation,  see  the 
related  notice  published  in  the  Federal 
Register  on  Noveinher  27,  2012  (77  FR 
70828). 

Interested  partitis  are  encouraged  to 
.send  connnents  to  tin;  OMH.  OH'ice  ol 
hdbrmation  and  Regnlatory  AlTairs  at 
the  address  shown  in  the  ADDRESSES 
.section  within  30  days  of  ])iihlication  ol 
this  notice  in  the  Federal  Register.  In 
order  to  helj)  ensure  aj)propriate 
consideration,  connnents  should 
mention  OMB  (Control  Number  1210- 
000.1.  The  OMB  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  projio.sed 
collection  of  information  is  necessary 
for  the  pro])er  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
])ractical  utility: 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
pro])osed  collection  of  information, 
including  the  validity  of  the 
nuithodology  and  assnm])tions  used; 

•  Enhance;  the  (pialitv,  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

•  Minimize  the  l)nrd(;n  of  the 
collection  of  information  on  tho.se  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
elei'.tronic.  mechanical,  or  other 
technological  collection  technieiues  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

/\gm7f;v;  DOL-EBSA. 

Titln  of  (k)II(;ction:  .Securities  Lending 
by  Employee  Benefit  Plans. 

OMB  Control  Niiinhor:  1210-00(1.1. 

Affociod  Public:  Private  .Sector — 
businesses  or  other  for  profits  and  not- 
for-profit  institutions. 

Total  Estimated  Number  of 
Bespondents:  81. 

Toted  Estimated  Number  of 
Besponses:  810. 

Toted  Estimetteel  Annueil  Burelen 
ne)ars:  l(i3. 

Tedeil  Estimeiteel  Annued  Other  Costs 
Bureiem:  .S4,943. 

Dated:  l•'(!l)nlarv  7.  201  :i. 

Mic;lii;l  Smyth, 

Departmenieil  Cleeirenie:e  ()ffie:e}r. 

Il'K  Ooc.  20i:»-0:t:i18  I'iled  2-12-1;;:  Hid.S  ami 
BILLING  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  OSH  A-201 3-0002] 

Walking  and  Working  Surfaces 
Standard  for  General  Industry; 
Extension  of  the  Office  of  Management 
and  Budget’s  (OMB)  Approval  of  the 
Information  Collection  (Paperwork) 
Requirements 

AGENCY:  Occupational  .Safety  and  Health 
Administration  (O.SHA).  Labor. 

ACTION:  Recpiest  for  public  comments. 

SUMMARY:  O.SHA  solicits  public 
comments  concerning  its  proposal  to 
extend  the  Office  of  Management  and 
Budget’s  (OMB)  approval  of  the 
information  collection  recpiirements 
contained  in  the  Walking  and  Working 
.Surfaces  Standard  for  General  Industry 
(29  CFR  jiart  1910.  snhiiart  D). 

DATES:  (kimuKints  must  be  submitted 
(postmarked,  sent,  or  received)  hv  A})ril 
11,2013. 

ADDRESSES:  Elee.tremk'.edly:  You  may 
submit  comments  and  attachments 
electronical! V  at  bttp:// 

\v\\  \\'.re;<^ideitie)ns.ge)v.  which  is  the 
Federal  eRnlemaking  Portal.  Follow  the 
instructions  online  for  submitting 
comments. 

Eeie'.simile:  If  your  comments, 
including  attachments,  are  not  longer 
than  10  pages,  you  may  fax  them  to  the 
O.SHA  Doi;ket  Office  at  (202)  (i93-1048. 

Mail,  band  delivery,  e\})ress  mail, 
messenger,  or  e:e)nrier  servie:e:  Wlien 
using  this  method,  you  mu.st  submit  a 
copy  of  your  t:omments  and  attachments 
to  tlie  OSHA  Docket  Office,  Docket  No. 
O.SHA-201 3-0002.  U..S.  Department  of 
Labor,  Occu])ational  .Safety  and  Health 
Administration,  Room  N-2()21,  200 
(km.stitution  Avenue  NW..  Washington, 
D(]  20210.  Deliveries  (hand,  express 
mail.  mess(;nger.  and  courier  service) 
are  accepted  during  the  Department  of 
Labor’s  and  Docket  Office’s  normal 
husine.ss  hours,  8:11  a.m.  to  4:41  p.m., 
e.t. 

Instrne:iie)ns:  All  submissions  must 
include  the  Agency  name  and  O.SHA 
docket  nnmher  (O.SHA-201 3-0002)  for 
tlu;  Information  Gollection  Recpiest 
(IGR).  All  comments,  including  any 
personal  iiddrmation  von  provide,  are 
))laced  in  the  public  docket  without 
change,  and  may  he  made  available 
online  at  bttp://\v\v\v.reguleitie)ns.gen’. 
For  further  information  on  submitting 
comments  see  the  “Public 
Participation”  heading  in  the  .section  of 
this  notice  titled  SUPPLEMENTARY 
INFORMATION. 


Den.ket:  'I’o  ri;ad  or  download 
connnents  or  other  material  in  the 
docket,  go  to  http:/ /ww  w.regnleitwns. gen’ 
or  the  O.SHA  Docket  Office  at  the 
address  above.  All  documents  in  the 
docket  (including  this  Federal  Register 
notice)  are  listed  in  the  http:// 

WWW. reguleit ions. gen’  index;  however, 
.some  information  (e.g..  copyrighted 
material)  is  not  puhliclv  available  to 
read  or  download  from  the  Web  site.  All 
submissions,  including  copyrighted 
material,  are  available  for  ins|)ection 
and  copying  at  the  O.SHA  Docket  Office. 
You  may  contact  'fheda  Kenney  at  the 
address  hiilow  to  obtain  a  co])V  of  the 
IGR. 

FOR  FURTHER  INFORMATION  CONTACT: 
'Fheda  Kenney  or  Todd  Owen, 
Directorate  of  .Standards  and  Guidance, 
O.SHA.  II..S.  Department  of  Labor.  Room 
N-3(i()9,  200  Gonstitution  Avenue  NW.. 
Washington.  DG  20210;  telephone  (202) 
093-2222. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Fhe  D(;partment  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  pa])erwork 
and  resiiondent  (i.e..  employer)  luinlen. 
conducts  a  pniclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  pro|)osed 
and  continuing  information  collection 
re(|nirements  in  accord  with  the 
Paperwork  Reduction  Act  of  1991 
(PRA-91)  (44  U.S.G.  31()(i(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  rejiorting  burden 
(time  and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
O.SHA’s  estimate  of  the  information 
collection  burden  is  accurate.  'Fhe 
Occupational  .Safetv  and  Health  Act  of 
1970  (the  OSH  Act)  (29  U.S.G.  (ill  et 
see].)  authorizes  information  collection 
by  employt;rs  as  nec(;ssarv  or 
aiipropriate  for  enforcement  of  the  O.SH 
Act  or  for  developing  information 
regarding  the  cansi;s  and  jirevention  of 
occupational  injuries,  illne.sses.  and 
accidents  (29  U..S.G.  (i17).  'Fhe  O.SH  Act 
also  re(]uires  that  O.SHA  obtain  such 
information  with  minimum  burden 
upon  employers.  e.s])ecially  those 
operating  small  husine.sses,  and  to 
reduce  to  the  extent  po.ssible 
unneces.sary  duplication  of  efforts  in 
obtaining  information  (29  ll..S.('  (i17). 

'Fhe  collections  of  information 
contained  in  the  Walking  and  Working 
.Surfaces  .Standard  for  General  Industry 
are  necessary  to  protect  workers  from 
the  collapse  of  oviirloaded  floors, 
outrigger  scaffolds,  and  failure  of 
defective  jiortahle  metal  ladders.  'Fhe 
following  describes  the  information 
collection  reciuirements  in  suhjiart  D: 
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Paragraph  1?)1(). 22(d)(1)  nMpiires  tliat 
in  every  building  or  other  strnctnre,  or 
part  thereof,  used  for  mercantile, 
Inisiness,  industrial,  or  storage 
pnrj)o.ses,  the  loads  approvtid  by  the; 
hnilding  oftlcial  shall  he  marked  on 
plates  of  approved  design  which  shall 
1)(!  snp])lied  and  securely  affixed  by  the 
owiKM"  of  the  hnilding,  or  his  dnlv 
authorized  agent,  in  a  conspicuous 
|)lace  in  each  space  to  which  they  relate;. 
.Such  plates  shall  not  he  removed  or 
defaced  hut,  if  lo.st,  remov(;d.  or  defaced, 
shall  he  replaced  by  the  owner  or  his 
agent. 

Under  paragraph  1‘)10.2(>(c)(2)(vii). 
|)ortahle  m(;tal  ladd(;rs  having  defects 
are  to  he  marked  and  tak(;n  out  of 
service;  until  re;paire;el  by  e;ithe;r  the; 
maintenane:e;  elepartment  or  the; 
mamdae:tnre;r. 

Paragraph  191().28(e;)(3)  sj)ee:ifie;s  that 
nnle;.ss  eentrigger  se:affe)lels  are;  ele;signe;el 
by  a  lie:ense;el  pre)fe;ssie)nal  e;ngine;e;r,  the;y 
shall  he;  e;e)nstrne;te;el  :mel  e;re;e;te;el  in 
ae:e:orelane;e;  with  table  D-Ki  of  this 
.se;e;tie)n.  A  e:e)|)v  e)f  the;  eletaileel  elniwings 
ami  spe;e:ifie:atie)ns  sheewing  the;  sizes 
;mel  spiieang  eif  nu;nd)e;rs  shall  he;  ke;])t  eai 
the;  je)h. 

II.  Speecial  Issues  for  OiminenI 

O.SHA  has  a  p:irtie:id;ir  interest  in 
e;e)nnne;nts  een  the;  fe)lle)wing  i.ssne;s: 

•  \Vhe;the;r  the;  preeperseel  iide)rmatie)n 
e;e)lle;e:tie)n  re;eiinre;me;nts  are;  ne;e;e;s.sarv 
fe)r  the;  pre)pe;r  i)e;rfe)rmane:e;  e)f  the; 
Age;ne:y’.s  fimelieens,  inelneling  whe;the;r 
the;  infe)rmatie)n  is  n.selid; 

•  The;  ae:e:nrae;y  e)f  OSl  lA’s  e;stimale;  e)f 
the;  bnrelen  (time;  anel  e;e)sts)  of  the; 
infe)rmatie)n  e;e)lle;e:tie)n  re;einire;me;nts. 
inedneling  the;  valielity  e)f  the 
nu;the)ele)le)gy  anel  assnm])tie)ns  n.seel; 

•  The;  epiality.  utility,  emel  edarity  of 
the  information  e:e)lle;e;te;el:  anel 

•  Ways  te)  minimize;  the  hurelen  e)n 
e;mi)le)yers  who  must  e:e)inply;  fe)r 
e;xample;.  by  using  anteemateel  or  e)ther 
te;e;hne)le)gie:al  informatie)n  e;olle;e:tion 
anel  transmi.ssion  te;e;hniejne;s. 

III.  Proposed  Actions 

O.SHA  is  re;eine;sting  that  OMB  extenel 
its  apprewal  eef  the;  infeHination 
e;e)lle;c.tie)n  re;e|nire;me;nts  cemtaineel  in  the; 
Walking  anel  Weerking  .Surfae;e;s  .Stanelarel 
leer  fa;ne;ral  Inelnstrv  (25)  ('-FK  Part  1910. 
sid)|)iirt  D).  O.SHA  is  ])re)j)e)sing  te;  re;tain 
the;  hurelen  he)urs  in  the;  eairrently 
apj)re)ve;el  infeermatiem  e;e)lle;e:tie)n 
re;eine;.st.  The;  Agency  will  snmmarize;  the; 
e:e)mme;nts  snhmitte;el  in  re;spe)nse;  to  this 
ne)tie;e;  and  will  ineduele;  this  snnnnarv  in 
the  re;e|ne;.st  te)  OMB. 

Typa  o!  lUivitnv:  Fxtensie)n  eef  a 
eairrently  apj)rove;el  e:e)lle;ctie)n. 


77//e;;  Walking  anel  Weirking  .Snr(ae:e;s 
fe)r  (ieneral  Inelnstrv  (29  OFR  1910, 
snhpart  D). 

OMB  (A)nli'ol  Ninnl)('r:  1218-0199. 

/\//e;e7ef/  Public:  Bnsine;ss  eir  either  feir- 
])re)fits:  Fe;ele;ral  (ie)ve;rnme;nt:  .State;, 
beieail,  eir  Trih.d  ('jove;rnme;nt. 

Ninnhcr  oj  l{cspon(icnls:  7.'j,408. 

Prc(]iicii(:y  of  Bcspoiisc:  On  e)ea:asie)n. 

A\'ci(i<>c  Time  Per  Besponse:  Range;s 
fre)m  thre;e;  minnte;s  (.O.'i  heinr)  tei  mark 
laelelers  with  a  tag  eir  other  me;ans  te;  20 
minutes  (0.3,3  heiiirs)  te)  aeapiire  ii 
re;])l;iea;me;nt  sign  ;mel  te)  peist  it. 

Hsliiuoted  Total  Burden  Hours:  0,12.') 
hours. 

Bstinuiled  dost  iOperation  and 
M(nnlenance):  .SO. 

IV.  Public  Participation — Submission  of 
(Comments  on  This  Notic:e  and  Internet 
Access  to  Oomments  and  Submissions 

Ye)u  may  submit  eaimments  in 
re;spe)n.se;  te)  this  eleieaiment  as  feillows: 

(1)  Ele;e:tre)nie;ally  iit  http:// 

WWW. regulat ions.gov,  whiedi  is  the; 
Fe;ele;ral  eRulemaking  Peirtal;  (2)  by 
fae:simile;  (lax);  eir  (3)  by  hiirel  e:e)j)y.  All 
eanmnents,  attae;hme;nts,  anel  either 
mate;ri;d  must  ielentify  the;  Age;ne;y  name 
anel  the;  O.SHA  ele)e;ke;t  nmnher  feir  the; 

ICR  (ne)e:ke;t  Ne).  OSHA-201 3-0002). 

Yem  m<iy  snpj)le;me;nt  e;le;e;tre)nie; 
snhmissieins  by  n|)le)aeling  ele)eanne;nt 
file;s  eleedremieicilly.  If  yem  wish  tei  imiil 
aelelitiemal  mate;rials  in  referenea;  tei  ;m 
e;le;e;tre)nie;  eir  fae;simile;  suhmissie)!),  yem 
must  submit  them  te)  the;  O.SHA  De)e:ke;t 
Offie:e  (se;e;  the;  .seediem  eif  this  neitiea; 
title;el  ADDRESSES).  The  aelelitiemal 
mate;rials  must  edearly  ielentifv  vemr 
e;le;e;tre)nie:  eanmnents  by  yemr  name, 
eliite,  anel  the;  ele)e:ke;t  nnmhe;r  se)  the; 
Agene:y  earn  attaeih  them  te;  yemr 
eanmnents. 

Be;e;ause;  eif  se;eairity  ineieaeelures.  the 
use  e)f  re;gnlar  mail  may  e;anse;  a 
signifieamt  elelay  in  the;  re;ea;ij)t  eif 
eamnnents.  For  informatiem  ahenit 
se;e:nrity  iireieaielures  ea)ne:e;rning  the; 
elelivery  eif  materials  by  hanel.  eixpress 
ele;live;rv,  me;sse;nge;r,  eir  ea)nrie;r  se;rvice. 
please;  eamteied  the;  O.SHA  De)e:ke;t  Offiea; 
at  (202)  093-23.'‘)0,  ('Fl'Y  (877)  889- 
.'■)027). 

(a)mme;nts  iinel  suhmissiems  are; 

])e)ste;el  withemt  edi.mge;  at  http:// 
www.regidations.gov.  The;re;fe)re;,  ( ).SH A 
e:autie)ns  ea)mme;nte;rs  about  snhmitting 
persenitil  infeirmatiem  sne:h  as  seied.d 
se;e;nrity  nnmhe;rs  anel  elate;s  eif  birth. 
Althemgh  all  snhmissiems  are;  li.steel  in 
the;  http://www.regulations.gov  inelex. 
some  infen  inatiem  (e.g.,  ea)])vrighte;el 
mate;rial)  is  not  i)ul)lie;ly  available  to 
re;ael  or  eleiwnleiiiel  thremgh  this  Web  site. 
All  snhmissiems,  ine;hieling  eaijiyrighteel 
mate;rial,  are;  available  feir  inspeediem 
anel  eaipying  at  the  O.SHA  De)e:ke;t  Office;. 


\ 


Informatiem  em  using  the;  http:// 
www.regidations.gov  We;l)  site;  tei  submit 
e:omme;nts  anel  ae:e:e;ss  the;  de)e:ke;t  is 
ciVciilahle  .it  the;  We;h  site's  “User  Tijis” 
link.  Ceintiied  the;  O.SHA  De)e:ke;t  Offie:e; 
fell'  infeirm.itiem  <ihemt  materials  neil 
av.iilahle;  thremgh  the;  We;l)  site,  iinel  feir 
<issistime:e;  in  using  the  lnte;rne;t  te)  leieiiite; 
ele)e:ke;t  snhmissiems. 

V.  Authority  and  Signature 

Daviel  Michae;ls.  Ph.H.,  MPH, 

A.ssi.stant  .Se;e:re;tarv  eif  biihor  (or 
Oceapiatiemal  .Safety  iinel  He;alth, 
elire;ede;el  the;  preparatiem  of  this  neitiea;. 
The;  autheirity  for  this  ne)tie;e;  is  the; 
Pa])e;rwork  Reehiedion  Act  eif  199!)  (44 
II..S.(!.  3.')0()  et  seep)  anel  .See:retarv  eif 
bailor’s  Orde;r  Nei.  1-2012  (77  FR  3912). 

.Signe;el  at  Wiishinglon.  D(!.  on  Peeliriiiirv  7. 
200. 

lliivicl  Miediae;ls. 

Assistant  Secretarv  of  Labor  for  Occnpatioiud 
Safety  and  Ileidth. 

IKK  Oik:.  2()i:t-():t22!)  I-'ilad  2-12-1;!:  8:4.')  am| 
BILLING  CODE  4510-26-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  13-012] 

NASA  Advisory  Council;  Commercial 
Space  Committee;  Meeting 

AGENCY:  Natiemal  Aeremiiutieis  anel 
.Sj)iie:e;  Aelministratiein. 

ACTION:  Neitie-.e  eif  me;e;ting. 

SUMMARY:  In  ae;e:e)rilane:e;  with  the; 

Feelei’iil  Aelviseirv  (;e)mmitte;e;  Act.  Puhlie; 
Law  ‘)2-4()2,  as  ameneleel,  the  National 
Ae;re)nautie;s  anel  .S]iae:e  Aelministratiein 
(NA.SA)  annoimceis  a  meeting  of  the; 
(!eimme;re;ial  .Spae:e  Ceimmittee;  eif  the; 
NA.SA  Aelviseirv  Coime:il  (NAC).  This 
Ceimmitteie;  re;ports  to  the  NAC.  The; 
me;e;ting  will  be;  helel  feir  the;  ]mr])ose;  eif 
•solieiiting,  freim  the;  scientifie; 
e:eimmunitv  iinel  other  persons,  scientific 
anel  te;e:hnie;al  infeirmation  relevant  tei 
preigram  jilanning. 

DATES:  iM'ielay,  Mare:h  1, 2013,  8:00 
a. 111.-11:30  a.m.,  Loe:al  Time. 

ADDRESSES:  Emlia.ssy  .Snite.s — Denver 
Te;e;h  Center,  Belleview  Reieiin,  102.')0  F 
Costilla  Avenne,  Centennial.  (X)  80112 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
rhemias  W.  Rathjen,  Hiiinan  Expleiratiem 
anel  Ojieriitiems  Missiem  Direiedeirate, 
NA.SA  Heiiieleinai  ters,  Washington.  DC! 
20.')4().  (202)  3.'58-0.'').'')2,  fax  (202)  3.'‘)8- 
288.'),  eir  thomas.rathjen-i@nasa.gov  eir 
Mr.  Daviel  M.  Lengyel,  Human 
Exploration  and  (Ipeiratiems  Missiem 
Dire;e:teirate;,  NA.SA  He;aelejnarte;rs, 
Washingtem,  DC  20')4().  (202)  3.')8-0391, 
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fax  (202)  3.')8-2()82,  or 
(II(iiigV(^l@h(j.n(is(i.^()\'. 

SUPPLEMENTARY  INFORMATION:  I’he 

will  be  open  to  the  public  ii]) 
to  the  capacity  of  the  room,  'fliis 
ine(!ting  is  also  available  tele|)honicallv 
and  hy  WehFx.  Any  interested  person 
may  call  the  D.SA  toll  free  conference 
call  nmnher  (800)  818-0721  or  toll 
number  (210)  3351-0100.  pass  code 
030113,  to  ])articipate  in  this  meeting  hy 
tele])hone.  'I'he  WehFx  link  is  hUps:// 
n(is(i.\\’t;l}nx.coin/,  the  meeting  nmnher 
is  007  010  701.  and  the  j)assword  is 
('.oiumSpa(:e@l}:U)  I . 

Th(!  agenda  for  the  meeting  includes 
the  following  to|)ics: 

— International  Sj)ace  Station 
Utilization  Status  and  Plans 
— Description  of  NASA’s  Agency  Level 
(Commercialization  Study  Plans 
It  is  imperative  that  the  meeting  he 
held  on  these  dates  to  act:ommodate  the 
scheduling  jjriorities  of  the  key 
participants.  IJ.S.  citizens.  Permanent 
Resident  (green  card  holders),  and 
foreign  nationals  can  attend  this 
me(!ting  without  prior  njgistration. 

Public  attendees  will  he  recpiired  to 
sign-in;  parking  at  the  Embassy  Suites 
D(!nv(!r  Tech  (ienter  is  fnu;. 

Piilricia  1).  Rausch, 

Advisory  (ionimiltai;  Moiuii’iniunil  Officer. 
Ndtioiud  Acroiuiiilics  and  .S’/k/cc 
Adminislrolion. 

H'K  I)(k:.  2()1S-():12()<)  Filiul  2-12-i:i;  K:4.")  ain| 
BILLING  CODE  7510-13-P 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Admini.stration  (NARA). 

ACTION:  Notice  of  availability  of 
pro])osed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Admini.stration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  nupuists  for 
records  disposition  authority  (rec:ords 
.schedules).  Once  a])i)roved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Oovernment  husine.ss.  They  authorize 
the  ])reservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  sjiecified  period,  of 
r(u;ord.s  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 


which  agencies  pro])ose  to  de.strov 
records  not  previously  authorized  for 
di.s])osal  or  reduce  tin;  retention  period 
of  records  already  authorized  for 
dis])o.sal.  NARA  invites  |)uhlic; 
comments  on  such  nscords  sclKulules,  as 
recpiired  hy  44  II.S.C.  33()3a(a). 

DATES:  Recpiests  for  copies  mu.st  he 
received  in  writing  on  or  before  March 
15,  2013.  Once  the  ai)j)raisal  of  the 
rcicords  is  completcMl,  NARA  will  send 
a  copy  of  the  .schedule.  NARA  staff 
usually  ])repare  ap])rai,sal 
memorandums  that  contain  additional 
iidormation  concccrning  the  records 
covered  hy  a  pro])o.sed  schedule.  The.se, 
too,  may  he  rcxpicisted  and  will  he 
l)rovided  once  the  ap])rai.sal  is 
completcHl.  Recpiesters  will  he  given  30 
days  to  submit  comments. 

ADDRESSES:  You  may  recpicxst  a  copy  of 
any  rcjcords  schedule  identified  in  this 
notice  hy  contacting  Records 
Management  Services  (ACNR)  using  one 
of  the  following  means: 

A/cn7;NARA  (ACNR),  8001  Adedphi 
Road,  Collcige  Park,  MD  20740-0001. 

Hiiuiil:  I'fHpwst .s(:lwdule@n(ini .gov. 

/vl.Y:  301-837-30518. 

Recpie.sters  must  cite  the  control 
number,  which  appcxirs  in  parenthesecs 
aftcir  the  name  of  the  agemey  which 
submitted  the  .schedule,  and  mu.st 
provide  a  mailing  addrexss.  Tho.se  who 
dcLsire  ap])rai.sal  re])orts  should  so 
indicate  in  their  nupuist. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaixd  Hawkins,  Director.  Records 
Management  Services  (AC'.NR),  National 
ArchiviLsand  Records  Admini.stration. 
8001  Adelphi  Road,  College  Park.  MD 
20740-0001.  Telephone;  301-837-175)5). 
Email:  iv(pi(}st.schodiilo@nar(i.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paj)er,  film,  magnetic  taj)e. 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  .schedules  proposing  retention 
periods  for  records  and  submit  these 
scdiedules  for  NARA’s  approval,  using 
the  Standard  Form  (SF)  115,  Recpiest  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historicallv  valuable  records  and 
authorize  the  disjjosal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  husine.ss.  Some 
schedules  are  comprehensive  and  cover 
all  the  rec;ords  of  an  agency  or  one  of  its 
major  subdivisions.  Mo.st  schedules, 
however,  cover  records  of  only  one 
office  or  j)rogram  or  a  few  stiries  of 
rcicords.  Many  of  these  uj)date 
previously  a])proved  scluKlules,  and 
some  include  records  pro])o.sed  as 
l)ermanent. 


'fhe  schedules  listed  in  this  notice  are 
media  neutral  unless  specified 
otherwise.  An  item  in  a  .schedule  is 
media  neutral  when  the  di.spt).sition 
instructions  mav  be  applied  to  records 
regardless  of  the  medium  in  which  the 
records  are  creatcul  and  maintained. 

Items  included  in  schedules  submitted 
to  NARA  on  or  after  Decemlxn’  17,  2007. 
are  media  neutral  unle.ss  the  item  is 
limited  to  a  specific  medium.  (See  30 
CFR  1225.12(e).) 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivi.st  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  hy  the  agency  of 
origin,  the  rights  of  the  (jovernment  and 
of  private  persons  directly  affected  hy 
the  Government’s  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  f’ederal 
agencies  and  any  subdivisions 
requesting  disposition  authoritv,  this 
public  notice  li.sts  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  .schedules  that  cover  records 
that  mav  he  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
numher  of  tem])orary  items  (the  records 
propo.sed  for  destruction).  It  also 
includes  a  brief  descrij)lion  of  the 
temj)orary  records.  The  records 
.schedule  itself  contains  a  full 
de.scription  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  ])repared  an  aj)prai.sal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disimsition  ])roce.ss  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Agriculture.  Forest 
Service  (Nl-5)5-l()-(),  (i(i  items,  24 
temporarv  items).  Records  related  to 
various  programs  throughout  the 
agency,  including  land  management, 
pesticide  use.  live.stock  grazing,  free- 
roaming  wild  horses  and  hnrros.  timhiir 
appraisals  and  .sales,  water  uses,  soil 
interpretation,  animal  damage,  mineral 
leases,  and  rural  development.  Propo.sed 
for  permanent  retention  are  records 
related  to  organization  standards, 
legislative  affairs,  resource  and  land 
planning,  heritage  program 
management,  timber  management, 
silvicultural  practices,  watershed 
j)rotection,  wildlife  and  fish  habitat, 
resource  conservation,  and  the  Smokey 
the  Bear  i)rogram. 
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2.  Department  of  Agriculture.  Forest 
Service  (Nl-tK'i-lO-lO.  22(i  items.  22(i 
temporarv  items).  Records  related  to 
agency  programs  such  as  groundwater 
re.source  management:  lire  managenumt; 
wildfire  prevention,  preparedness,  and 
snp|)res.sion:  agency  landownership  and 
exchanges;  and  title  claims.  Also 
included  an;  records  related  to  grants, 
land  surveys,  and  engineering, 
geospatial,  and  road  con.striiction 
|)rojects. 

3.  Department  ol  tin;  Armv.  Agencv- 
wide  (Nl-AU-l  1-1 .  1  item.  1  temj)orarv 
item).  Master  files  of  an  electronic 
.system  used  to  track  officer  and  .soldier 
a.ssignments  to  the  Korean  Theater  of 
Operations. 

4.  Department  of  the  Army.  Agencv- 
wiile  (Nl-AU-l  1-t).  1  item.  1  temj)orarv 
item).  Master  files  of  an  electronic 
system  used  to  track  Army  aviation 
products  throughout  their  life  cycle. 

.1.  Department  of  the  Army.  Agency¬ 
wide  (Nl-AlI-1 0-1  (Hi.  1  item.l 
tem|)orary  item).  Master  files  of  an 
electronit:  svstem  used  to  track  the 
location  and  dutv  status  of  de|)loved 
personnel. 

(i.  D(!partment  of  ('.ommerce.  llunxiu 
of  the  Census  (DAA-()()2n-2()13-(H)()l.  (i 
items.  3  tem|)orary  items).  Records 
relating  to  the  administration  of  housing 
surveys  in  tin;  field.  I’rojjostul  for 
ptirmanent  retention  are  puhlit:  u.se  data 
fihis  documenting  the  results  of  the 
ptM'iodic  surveys. 

7.  Diipartment  of  State.  Hureau  of 
Di|)lomatic  Security  (DAA-()().'i0-2()l  1- 
0000.  11  items.  9  temporary  items). 
Records  relating  to  management  of 
proj)erty,  reimhursement  agreements, 
resource  allocation  working  ])ai)ers. 
responses  to  congre.ssional  and  agency 
records  requests,  and  working  and 
administrative  records  of  a  ])olicy  hoard 
and  an  advisory  board.  Proposed  for 
j)ermanent  retention  are  substantive 
records  of  a  policy  hoard  and  an 
advisory  hoard. 

8.  D(!|3artment  of 'I’niasurv.  Internal 
Revenue  S(!rvic(!  (DAA-(H).')8-2012- 
()()()9.  1  item.  1  temporary  item).  Lists  of 
j)seudonyms  used  to  protect  the  identitv 
of  agency  em|)lovees. 

9.  De|)artment  of  Treasury.  Internal 
Rcwenue  .Service  (DAA-()().')8-2()l  3- 
0001 ,  1  item,  1  temporarv  item).  User 
agreements  docummiting  the  use  of 
jMirsonal  electronic  ecjuipment  for 
agency  business. 

10.  Department  of  Treasury’.  Internal 
Revenue  .Service  (DAA-00.'58-201 3- 
0002,  1  item.  1  temporary  item).  Master 
files  of  an  electronic  sv.stem  used  to 
evaluate  ])roduc;t  (pialitv  and  emplovee 
l)erformance. 

1 1 .  Admini.strative  Office  of  the 
United  States  Courts,  judicial  Panel  on 


Mnltidistrict  Litigation  (N1-482-T1-1 , 
12  items,  tt  temporary  items).  Case  files, 
sealed  rectads,  du|)licate  judges'  orders, 
and  admini.strative  files.  Pro|)o.sed  for 
permammt  retention  are  docket  sluuHs, 
significant  case  files,  and  ])olicies  and 
procedurcjs. 

Ilalcul:  l•’^!l)nla|■v  7.  201  It. 

1‘aiil  M.  Wiisler,  )r.. 

('.hif'i  Hccovds  ( )Hic(;r  for  Iho  I  '..S’. 
(tovornmonl. 

H  R  Doc.  2in;M):f2!)4  l-iliHl  2-l2-i:t:  ani| 
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NATIONAL  SCIENCE  FOUNDATION 

Public  Availability  of  the  National 
Science  Foundation  FY  2012  Service 
Contract  Inventory 

agency:  National  .Science  Foundation. 
ACTION:  Notice  of  Public  Availability  of 
FY  2012  Service  (lontract  Inventories. 

SUMMARY:  In  accordance  with  .Section 
743  of  Division  C  of  the  (Consolidated 
Appropriations  Act  of  2010  (Pub.  L. 
111-117).  the  National  .Science 
Foundation  is  ])ul)lishing  this  notice  to 
advise  the  ])uhlic  of  the  availability'  of 
the  FY  2012  .Service  (Contract  inventory’, 
rhis  inventory  provides  information  on 
service  contract  actions  over  .S2.'j.000 
that  yvere  made  in  FY  2012.  The 
information  is  organized  hv  fnnction  to 
slum'  hoyv  contracted  resources  are 
distributed  throughout  the  agency.  Tlu; 
inventory  has  been  develo])ed  in 
aci:ordance  yvith  guidance  issued  on 
November  .'j.  2010.  and  D(n:emher  19. 
2011.  by  the  Office  of  Management  and 
Budget’s  Office  of  Fediual  Procurement 
Policy  (OFPP).  OFPP’s  guidance  is 
available  at  http:/ /www. whit ohouso.oov/ 
sites/ dofauit/ files/ omli/pi'ocuvomcnt/ 
ineino/serviee-contrect-inventories- 
gid(kince-l  l()52()l().pdf  and  http:// 
www.wh  it  eh()iise.g()\’/sites/de  fault /files/ 
omb/proeurement/memo/sevvice- 
contract-inventorv-guidance.pdf .  The 
National  .Science  Foundation  has  ])osted 
its  inventory  and  a  summary  of  the 
inventory  on  tlu;  National  .Science 
Foundation  homepage  at  the  folloyving 
link:  http://www.nsf.gov/puhIications/ 
puhsiuum  .jspYods_kev=nsfl  3048. 

FOR  FURTHER  INFORMATION  CONTACT: 
Que.stions  regarding  the  service  contract 
inventory  shonld  he  directiul  to  Richard 
Pihl  in  the  BFA/DA(C.S  at  703-292-739.'l 
or  rpihl@nsf.gov. 

Haled;  l•■el)^llary  H.  201  :i. 

Su/.ciiine  I’limpton, 

Itaporls  Clenronce  Officer.  Ncilionol  Science 
Fonndolion. 

|FK  Doc.  20i:i-():i:}(l2  Filed  2-12-i:i:  «:4.'>  anil 
BILLING  CODE  7555-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  NRC-201 2-0228] 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 

Review;  Comment  Request 

agency:  Nuclear  Regulatory 
Uommi.ssion. 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  .solicitation 
of  public  comment. 

SUMMARY:  The  U..S.  Nuclear  Regulatory 
Commi.ssion  (NR(")  has  recently 
submitted  to  OMB  for  revieyv  the 
folloyving  ])ro])osal  for  the  collection  of 
information  under  the  provisions  of  the 
Pa])eryvork  Reduction  Ac:t  of  19!K'5  (44 
IJ.S.(^>.  Chapter  3.'>).  The  NRC  hereby 
informs  jiotential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  ])erson  is  not  reepnred  to  respond 
to,  a  collection  of  information  inde.ss  it 
dis])lays  a  currently  valid  OMB  control 
number.  The  NR(^  jnihlished  a  Federal 
Register  Notice  yvith  a  (iO-dav  comment 
|)eriod  on  this  information  collection  on 
October  17.  2012  (77  FR  (>3893). 

1.  7’\'/;e  of  snhinission,  new,  revision, 
or  extension:  Fxtension. 

2.  The  title  of  the  information 
collection:  ^^)  CFR  Part  71.  “Packaging 
and  Transportation  of  Radioactive 
Material". 

3.  (inrrent  OMB  approved  number: 
31.'5()-(H)08. 

4.  The  form  number  if  applicable: 

N/A. 

How  often  the  collection  is 
reeinired:  On  occasion.  Ap])lication  for 
])ackage  certification  may  he  made  at 
any  time.  Required  reports  are  collected 
and  evaluated  on  a  continuous  basis  as 
events  occur. 

(i.  U7?o  will  be  required  or  asked  to 
report:  AW  NRC  specific  licensees  yvho 
l)lac(!  byproduct,  source,  or  s])ecial 
nuclear  material  into  transportation,  and 
all  persons  yvho  yvish  to  apply  for  NRC 
apjiroval  of  package  designs  for  use  in 
such  trans])ortation. 

7.  An  estimate  of  the  number  of 
anmud  resjumses:  91 2. 

8.  The  estimated  number  of  annual 
res})ondents:  2.10. 

9.  An  estimate  of  the  toted  numbeu'  of 
hours  uee:ele;el  emnuedly  to  complete  the; 
re;epdre;me;nt  or  reejueest:  59.782  (54,208 
hrs.  re])orting  4-  1  lir.  third-party 
disclosure  +  5.573  hrs.  recordkeeping). 

10.  Abstreict:  NRC,  regulations  in  10 
CFR  ])art  71  establish  recpiirements  for 
])ackaging.  jirejiaration  for  shipment, 
and  transjjortation  of  licen.sed  material, 
and  jire.scribe  ]3rocedure.s,  standards, 
and  reciuirements  for  a])proval  by  NR(" 
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oi  packaging  and  shipping  procedures 
for  fi.ssih;  material  and  for  (piantities  of 
licensed  material  in  excess  of  Type  A 
(]nantities. 

'rh(!  i)nl)lic  may  examine  and  have 
cojjied,  for  a  fee,  publicly  available 
documents  including  the  final 
supporting  statement  at  the  NR(7s 
Public  Document  Room,  Room  ()-lF21, 
OiU!  White  I'lint  North,  ll.'i.'j.'i  Rockville 
Pike,  Rockville,  Maryland  20874.  The 
OMR  clearance  recpiests  are  available  at 
the  NR(;  worldwide;  web  site:  httj):// 
\v\v\\’.nr(\g()v/i)iil)li(:-inv()l\’H/ci()c- 
c()n\iuent/omh/.  The  document  will  he 
available  on  the  NRCTs  home  ])age  site 
for  00  days  after  the  signature  date  of 
this  notice. 

(iomments  and  cpiestions  should  he 
directed  to  the  OMB  reviewer  listed 
below  by  March  10.  2013.  Comments 
receivecl  after  this  date  will  he 
considered  if  it  is  practical  to  do  so.  hut 
assurance  of  consid(;ration  cannot  bt; 
given  to  comments  rec.eived  after  this 
date. 

Chad  Whiteman,  D(;sk  Officer,  Office 
of  Information  and  Regulatory  Affairs 
(31.00-0008).  NFOB-10202,  Office  of 
Management  and  Budget,  Washington. 
DC  20.003. 

Comments  can  also  he  emailed  to 
C7iaf/_.S_ll7i//e/Jion@o/n/j.eo/j.go\'  or 
submitted  hv  tele])hone  at  202—39.0- 
4718. 

The  NR(;  Clearance  Officer  is 
Tn;maine  Donnell,  301-41,0-02.08. 

Dated  at  Rockville.  Marvlaiid,  this  Hlli  day 
of  I’lihriiarv.  2013. 

I’or  the  Nuclear  Regulatory  Coiumission. 
rreniiiiiu;  Donnell. 

NRCCAvcmincc  Offictu'.  ()lfic(i  nj  Infonuatinn 
Saiviccs. 

|FK  Doc.  2()i:i-(i:i2(i:j  Filed  2-12-13:  amj 

BILLING  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 

Comment  Request 

Upon  Written  lieciuest  Copies  Avoilable 
From:  .Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 
Washington,  D(i  20.049-0213. 
Fstension: 

Rule  171-4;  DM8  Control  No.  323,0-0223, 
.SEC  File  No.  270-232. 

Notice  is  hereby  given  that,  jmrsuant 
to  the  Paperwork  Reduction  Act  of  199.0 
(44  U..S.C.  3.001-3.020)  (the  “Paperwork 
Reduction  Act"),  the  .Sec:nrities  and 
Exchange  Commission  (the 
“Commission”)  is  soliciting  comments 
on  the  collection  of  information 


summarized  below.  'I'lie  Commi.ssion 
])lans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  aiijiroval. 

.Section  17(f)  (1.3  II.S.C.  8()a-17(i')) 
under  the  Inve.stment  (ionijianv  Act  of 
1940  (the  “Act”)  '  p(;rmit.s  registered 
manag(;ment  investment  companies  and 
their  custodians  to  d(;])osit  the  sec:nrities 
they  own  in  a  system  for  the  central 
handling  of  securities  (“securities 
de])ositorie.s").  subject  to  rules  adopted 
hv  the  Commission. 

'  Rule  17f-4  (17  C'.FR  270.17f-4)  under 
the  Act  sjiecifies  the  conditions  for  the 
use  of  securities  depositories  hv  funds - 
and  their  custoflians. 

The  Commission  staff  estimates  that 
140  respondents  (including  an 
estimated  79  active  funds  tiiat  may  deal 
directly  with  a  securities  depository,  an 
e.stimated  42  custodians,  and  19 
possible  securities  depositories)  ’  are 
subject  to  the  recpiirements  in  rule  17f- 
4.  The  rule  is  elective,  hut  most,  if  not 
all,  funds  use  d(;])ositorv  custody 
arrangements.-’ 

Ride  17f-4  contains  two  general 
conditions.  First,  a  fund’s  custodian 
must  he  obligated,  at  a  minimum,  to 
exercise  due  can;  in  accordance  with 
reasonable  commercial  standards  in 
discharging  its  duty  as  a  securities 
intermediary  to  obtain  and  thereafter 
maintain  financial  assets.'*  This 
obligation  does  not  contain  a  colli;ction 
of  information  h(;cause  it  does  not 


'  1.3  IL.S.C.  aOii. 

‘  As  nin(!ii(l(!(l  in  2003.  ruin  1 71-4  pci  inils  ;inv 
nigistiM'iul  iiiviislnuMil  conipniiv.  including  n  imil 
invostmnni  IrnsI  ora  laco-amonni  t:(!rtilicalo 
coni|)anv.  In  n.sn  a  socnril  v  doposilory.  .S'cc  Custody 
ol  Invoslninnt  Coinp.'mv  Assets  With  a  .Si!i;nritios 
D(;positorv.  Inviistmonl  (ioinpanv  Act  Kolnase  No. 
2.35)34  (Fol).  13.  2003)  (li»  FK  «4:i«  (Fm;!).  20.  2003)). 
TIu!  term  "Innd"  is  used  in  this  Notice  to  mean  a 
registered  inviistinent  company. 

■''File  Commission  stall  estimates  that,  as 
permitted  l)y  tlie  rule,  an  estimated  2%  olall  active 
Funds  may  deal  dir<!clly  with  a  .securities  de|)osilorv 
in.slead  of  using  an  intermediarv.  The  mmiljer  ol 
cnslodians  is  estimated  ha.s(!d  on  inlormation  From 
Morningstar  Direct^'*',  llie  Commission  stall 
(jstimates  tin;  nnmlrer  ol  po.ssil)le  seenrities 
d(!|)osilori(!S  hv  adding  tin;  12  I'ederal  Reservi; 

Hanks  and  7  active  n!gist(!red  clearing  agencies.  'I  he 
Commission  stall  recogni/.cis  that  not  all  olthesi; 
(mtities  ma\  currtmtiv  l)e  acting  as  a  .securities 
depositorv  lor  Innd  seenrities. 

■'  liased  on  responses  to  Item  IK  ol  l‘'orm  N-.SAR 
(17  Cl'K  274.101).  approxiinatelv  OK  percent  ol 
hinds'  cnslodians  maintain  some  or  all  Innd 
s(!cnrili(!s  in  a  s(!cnrilies  depositorv  pursuant  to  ride 
171-4. 

■'  Rule  17l-4(a)(l).  This  provision  incorporates 
into  the  ride  the  standard  ol  care  provided  hv 
section  304(c)  ol  Article  K  olihe  Unilorin 
Commercial  Code  when  the  parlies  have  not  agreed 
to  a  standard.  Ride  171-4  does  not  impose  any 
snhslanlive  obligations  hevond  those  contained  in 
Article  K.  (Inilonn  Commercial  Code.  Revi.sed 
Article  K — Investment  .Securities  (15)5)4  OITicial  Text 
with  Comments)  ("Revised  Article  K"). 


impo.su  iihtntical  roportiiig, 
rocordkuojiiiig  or  disclo.sun; 
roquiromuiits.  Funds  and  custodians 
may  dctormiiK;  (ho  sjincifit:  moasuros 
tlu;  cu.stodian  will  take  to  comply  with 
this  obligation.'*  If  tlu;  fund  deals 
directly  with  :i  d(;pository,  the 
depository’s  contract  or  written  rules  for 
its  piU’ticipants  must  provide  that  the 
de]K)sitorv  will  m(;et  simihir  obligations, 
which  is  a  collection  of  information  for 
purpo.ses  of  the  Pajierwork  R(;duction 
Act.  All  funds  that  deal  directly  with 
securities  d(;positories  in  reliance  on 
rule  17f-4  should  have  either  modified 
their  contracts  with  the  r(;levcint 
.securities  depositorv.  or  negotiated  a 
modification  in  the  securities 
dejiository’s  written  rules  when  the  rule 
was  amended.  Therefore,  we  e.stimate 
then;  is  no  ongoing  burden  assoc;iated 
with  this  collection  of  information. ^ 
Second,  the  custodian  must  provide, 
promptly  upon  recpiest  by  the  fund, 
such  rejForts  as  are  available  about  the 
internal  accounting  controls  and 
financial  sln;ngth  of  the  i;ustodian.“  If  a 
fund  deals  directly  with  a  d(;positorv. 
the  depository’s  contract  with  or  written 
rules  for  its  participants  must  provide 
that  tlu;  deitositorv  will  provide  similar 
finiincitil  reports,"  which  is  ;i  coll(;ction 
of  information  for  purpo.ses  of  the 
Ba])erwork  Reduction  Act.  Custodians 
iiiul  depositories  usually  transmit 
finaiu:ial  reports  to  funds  twice  each 
year."’  The  Commission  staff  estimtites 
that  42  custodians  spend  approxiiuiitely 
787  hours  (by  support  stiifll  annually  in 
transmitting  such  r(;i)ort.s  to  funds.' '  In 
addition.  ap])roxim;itely  79  funds  (/.e.. 
two  percent  of  all  funds)  d(;al  directly 
with  a  securities  depository  and  may 


''MtirimviM'.  Iho  ruin  (((ms  not  im|)()S(i  iinv 
I'dipiiidimml  rdgiirdiiig  (iviihmcd  olllm  ohiigiilidn. 

'Th(!  Commission  stall  assumos  that  now  Imuls 
rolving  on  171-4  would  chooso  lo  iiso  a  custodian 
instead  oldirocllv  doaliug  with  a  socuritios 
doposilory  hocauso  (d  tho  high  costs  a.ssocialod  with 
maintaining  an  account  with  a  .socuritios 
dopositorv.  Thus  now  luuds  would  not  ho  suhjoci 
to  this  condition. 

"Rule  17l-4(a)(2). 

''Rulo  17l-4(h)(  l)(ii). 

rho  oslimal(!(l  42  custodians  would  handio 
roipiosls  lor  reports  From  an  ostimalod  3.371  luud 
cli(mts  (approximately  K()  Innd  clients  per 
custodian)  and  tho  doimsilorios  From  the  remaining 
75)  luuds  that  (:hoos(!  to  deal  dirocllv  with  a 
dopositorv.  It  is  our  understanding  based  on  stall 
conversations  with  indusirv  ro|)rosonlalivos  llial 
custodians  and  depositories  transmit  these  reports 
to  clients  in  the  normal  course  (d  their  activities  as 
a  good  Imsiuess  practice  regardless  (d  whether  they 
are  reiiuesled.  'F'hendore.  lor  purposes  ollhis 
I’aperwork  Reduction  Act  estimate,  the  Commission 
stall assum(!s  that  custodians  transmit  the  reports  lo 
all  Fund  clients. 

' '  (3.37 1  Fund  clients  x  2  reports)  =  l).742 
transmissions.  'I'he  stall  estimates  tlial  each 
transmission  would  lake  apiiroximately  7  minutes 
lor  a  total  (d' approximately  7K7  hours  (7  minutes 
x(i.742  transmissions). 
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recjuest  piaiodic  reports  Iroin  tlieir 
depository,  ('.oinnii.ssion  stafl  estimates 
that  depositories  spend  a])proxiniately 
18  liours  (hy  support  .staif)  annually 
transmitting  reports  to  the  70  innds.'- 
The  total  annual  hurden  estimate  lor 
(;om])lian(;e  with  rnh;  17f-4’s  reporting 
rcujnirement  is  therelbn;  HO.'i  hours.' * 

11  a  lund  deals  directly  with  a 
securities  depository,  rule  171-4 
riupiires  that  the  hind  implement 
internal  control  systems  reasonably 
designed  to  jnevent  an  unauthorized 
officer’s  instructions  (hy  providing  at 
least  for  the  form,  content,  and  means  of 
giving,  recording,  and  reviewing  all 
officers’  instructions).'’'  All  funds  that 
.seek  to  rely  on  rule  17f-4  should  have 
already  implemented  these  internal 
control  systems  when  the  rule  was 
amendefl.  Therefore,  there  is  no  ongoing 
burden  associated  with  this  collection  of 
information  recjnirement. 

Ba.sed  on  the  foregoing,  the 
Commi.ssion  staff  estimates  that  the  total 
annual  hour  hurden  of  the  rule’s 
collection  of  information  reciuirement  is 
80.')  hours. 

The  estimate  of  average  hurden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  This  e.stimate 
is  not  derived  from  a  comprehensive  or 
even  representative  survev  or  stndv  of 
the  costs  of  (’.ommission  rules. 

An  agency  may  not  conduct  or 
sponsor,  and  a  ])er.son  is  not  reciuired  to 
rcispond  to  a  collection  of  information 
nnle.ss  it  di.sj)lays  a  currently  valid 
control  numb(;r. 

Written  comments  an;  invited  on:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  pro])er  ])erformance  of 
the  functions  of  the  (lommi.ssion. 
including  whether  the  information  will 
have  practic:al  utility;  (b)  the  accuracv  of 
the  Commission’s  estimate  of  the 
hurden  of  the  collections  of  information; 
(c)  ways  to  eidiance  the  (luality.  utilitv. 
and  clarity  of  the  information  collected: 
ami  (d)  ways  to  minimize  the  bnrdejis 
of  the  collection  of  information  on 
respondents,  including  through  the  u.se 
of  automated  collection  technicjnes  or 
other  forms  of  information  technologv. 


'-(7!)  luiul  clients  who  iiuiv  deal  direcllv  with  a 
s<!(:iiriti(!s  depositorv  x  2  reports)  =  l.aS 
transmissions.  The  stall  t!stimati!s  that  (sich 
transmission  would  take  appro.ximatidy  7  minutes 
lor  a  total  orapproximat(d\  IS  hours  (7  minutes  x 
l.aS  transmissions). 

' '  7K7  hours  tor  custodians  anil  IK  hours  for 
securities  depositories. 

•■•Kule  17l-4{h)(2). 

'■•The  Commi.ssion  staff  assumes  that  new  funds 
relyin"  on  17f— f  would  choose  to  use  a  custodian 
instead  of  directly  dealing  with  a  securities 
depositor)'  hecau.se  of  the  hi”h  costs  associated  with 
maintaining  an  account  with  a  securities 
depository.  Thus  new  funds  would  not  he  subject 
to  this  condition. 


Cnnsidoration  will  bo  given  to 
commonts  and  snggostion.s  .submittod  in 
writing  within  (it)  day.s  of  this 
publication. 

Ploaso  diroct  your  writton  commont.s 
to  Thoma.s  Hayor.  Diroctor/dhiitf 
Information  Offiettr,  Socuritio.s  .md 
Hxchiingo  (iommi.s.sion,  c/o  Komi  Ptivlik- 
Simon.  8432  (iononil  (Irtton  Wtiy, 
Aloxtmdriii,  VA  22312;  or  .send  ;m  email 
to:  PI{A_M(iill)()\@S(^(:.^()V. 

llatod:  I'etniiary  7.  2013. 

Kevin  M.  O'Neill, 

Dapiily  Sccralary. 

|TK  Doc.  2t)i;t-0;t27:t  l•'iled  2-12-i:t:  a;4r)  am| 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[SEC  File  No.  270-489,  0MB  Control  No. 
3235-0541] 

Proposed  Collection;  Comment 
Request 

Upon  Wrilion  Ihaiiiasl  C.opios  Avoiluhle 
From:  Securitie.s  and  Exchiinge 
(iommi.s.sion.  Office  of  Investor 
fidneation  iind  Advocacy, 

Wa.shington,  Dt:  2().')4‘)-0123. 

Fxiansion: 

Kale  (>()(>  of  Kegiilidion  NM.S. 

Notice  is  httreby  given  that,  pnrsiiimt 
to  the  Pa])erwork  RtHluction  Act  of  1983 
(44  l]..S.O.  3.301  ot  soq.)  (“FRA”),  the 
Securities  and  I'ixtihange  Commi.ssion 
(“Commission”)  is  soliciting  c;onnnent.s 
on  the  existing  collection  of  information 
provithtd  for  in  Rule  (iOO  of  Regulation 
NMS  (“Rule  ono”)  (17  CFR  242.()()()). 
under  the  Securitie.s  Exchange  Act  of 
1t)34  (13  II.S.C.  78a  ot  soq.).  The 
(iommission  plans  to  suhmit  this 
existing  collection  of  information  to  the 
Office  of  Management  and  Budget 
(“OMB”)  for  extension  and  apjiroval. 

Rule  ()()()  (formerly  known  as  Rule 
11  Ac1-())  rtHpiires  broker-dealers  to 
prepare  and  di.s.seminate  (juarterlv  order 
routing  rejiorts.  Much  of  tlie  information 
needed  to  generate  these  rejiorts  alreadv 
should  he  collitcted  hy  hroker-dealers  in 
connection  with  their  periodic 
evaluations  of  their  order  routing 
practices.  Broker-dealers  must  conduct 
such  evaluations  to  fulfill  the  duty  of 
host  execution  that  they  owe  their 
customers. 

The  collection  of  information 
ohligations  of  Rule  (iOti  apply  to  broker- 
dealers  that  route  non-directed  customer 
orders  in  covetred  securities.  The 
Commission  e.stimates  that  out  of  the 
currently  3178  broker-dealers  that  are 
subject  to  the  collection  of  inform;ition 
obligations  of  Rule  (UXi,  clearing  brokers 
bear  a  sub.stantial  ])ortion  of  the  burden 


of  complying  with  the  reptirting  and 
recordkeeping  retiuirements  of  Rule  (iOti 
on  btthalf  of  small  to  mid-sized 
introducing  firms.  There  currently  are 
ai)proxim;itely  327  cletiring  brokers.  In 
tiddition,  there  itre  apj)roximately  2428 
introducing  brokers  that  receive  funds 
or  securities  from  their  customers. 
Bectui.se  at  least  some  ofthe.se  firms  also 
m;iy  hiive  greater  involvement  in 
determiidng  where  customer  orders  art; 
rt)ute(l  for  execution,  they  htive  been 
included,  along  with  clearing  brokers,  in 
estimating  the  totiil  burden  of  Rule  808. 

'I'he  Commission  staff  estimates  that 
each  firm  significantly  involved  in  order 
routing  pnictices  incurs  tin  average 
hurden  of  40  hours  to  prejjare  ami 
disseminate  a  (|Uiirterly  re])ort  reejnired 
by  Rule  808,  or  a  hurden  of  180  hours 
per  year.  With  an  estimated  2033  ' 
ibroker-dealers  significantly  involved  in 
order  routing  ])ractice.s,  the  total 
industry-wide  burden  j)er  year  to 
com])ly  with  the  (luarterly  rttporting 
reciuirement  in  Rule  808  is  estimated  to 
he  472.480  hours  (180  x  2033). 

Rule  808  also  rcuiuires  hroker-dealers 
to  r(!si)ond  to  individual  customer 
recpiests  for  inforniiition  on  orders 
handled  by  the  broker-dealer  for  that 
custonuu'.  (ilearing  hrokcas  generallv 
httar  the  burden  of  rttsponding  to  thci.se 
rtHiuests.  The  Commi.ssion  staff 
(tstimates  that  an  avctnige  clearing  broker 
incurs  tm  annual  hurden  of  400  hours 
(2000  resitonses  x  0.2  hours/response)  to 
prepare,  di.sseminiite,  ;md  retain 
res])onses  to  customers  reciuired  hy  Rule 
808.  With  an  estimated  327  clearing 
hrokca's  .suhjc!c;t  to  Rule  808,  the;  total 
industry-wide  burden  per  year  to 
c:omply  with  the  c;uslc)mca'  response 
rciciuircanent  iti  Rule  808  is  castimatecl  to 
he  210.800  hours  (327  x  400). 

Written  t:omments  are  invited  on:  (a) 
Whether  the  proposed  c;ollec;tion  of 
information  is  net;c!ssary  for  the  propca’ 
performanc:e  of  the  func:tic)ns  of  the 
Commission,  including  whethetr  the 
information  will  have  prac:tic:al  utility: 
(b)  the  ac;c:uracy  of  the  Commission’s 
cistimate  of  the  burclcai  of  the  c:c)llec:tion 
of  information;  (c)  ways  to  enhanc.e  the 
ciuality.  utility,  and  c:larity  of  the 
information  c;c)llc;c:tecl;  and  (cl)  wavs  to 
nnnimize  the  burden  of  the  i:ollection  of 
information  on  respondents,  inc:lucling 
through  the  use  of  automated  c:ollec:tic)n 
tc;c;hidciuc;.s  or  othca’  forms  of  information 
tc!c;hnc)logy.  Consideration  will  he  givcai 
to  c.omments  and  suggestions  submittetd 
in  writing  within  80  chiys  of  this 
puhlic:atic)n. 

The  Commission  mav  not  c:onduc;t  or 
sponsor  a  c:ollec:tion  of  information 


'  527  cloiii'in;^  brokers  +  24211  iiilrodueing  brokers 
=  2(15;}. 
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unless  it  (lisj)lays  a  ciiiTontly  valid  OMB 
control  nninber.  No  person  shall  he 
subject  to  any  j)enalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  BRA  that  does  not  display 
a  valid  OMB  control  nnmher. 

(Comments  shoidd  he  dinuled  to 
Thomas  Bayer,  Director/Ohief 
Information  Officer,  Securities  and 
I-ixchange  Commission,  c/o  Remi  Bavlik- 
Simon,  8432  (General  (Jreen  Way, 
Alexandria,  Virginia  22312  or  send  an 
email  to:  PBA_M(nll)ox@SH(:.gov. 

Diittul:  l''(;l)ruarv  7,  2013. 

Kevin  M.  O'Neill, 

Dapiity  Sacrctary. 

IKK  Doc.  201:1-03271  ImIchI  2-12-13;  8;4.'')  anil 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Vpon  Written  Iie(]uest  Copies  Avaihible 

From:  .Securities  and  Exchange 

Commission,  Office  of  Investor 

Education  and  Advocacy. 

Washington,  DC  2().''i4t)-()21 3. 
Extension: 

Rule  l.nl)l-1/F()iin  Hll;  .SHC  File  No.  270- 
10,  OMll  Cloiilrol  No.  323.3-0012. 

Notice  is  hereby  given  that,  pnrsnant 
to  the  Paperwork  Reduction  Act  of  ItlO.'i 
(44  IJ.S.C.  3.‘5()1  et  seq.)  ("BRA”),  the 
.Securities  and  Exchange  (iommission 
(“Connni.ssion”)  is  solit:iting  comments 
on  the  collection  of  information 
provided  for  in  Rule  l.Shl-l  (17  CFR 
240.1.51)1-1]  and  Form  BD  (17  CFR 
249.501)  under  the  .Securities  Exchange 
Act  of  1934  (17  IJ.S.C.  78a  et  seq.).  The 
Commission  plans  to  submit  this 
existing  collection  of  information  to  the 
Office  of  Management  and  Budget 
("OMB”)  for  extension  and  approval. 

P'orm  BD  is  the  application  form  n.sed 
by  firms  to  apply  to  the  Commission  for 
registration  as  a  broker-dealer,  as 
recpiired  by  Rule  15hl-l.  Form  BD  also 
is  n.sed  by  firms  other  than  hanks  and 
registered  broker-dealers  to  ajijily  to  the 
Commission  for  registration  as  a 
nnmici])al  securities  dealer  or  a 
government  securities  broker-dealer.  In 
addition.  Form  BD  is  n.sed  to  change 
information  contained  in  a  previous 
Form  BD  filing  that  becomes  inac:cnrate. 

The  total  industry-wide  annual  time 
burden  imposed  by  Form  BD  is 
approximately  5,941  hours,  based  on 
apjiroximately  15,890  resi)onses  (288 
initial  filings  -i-  15,002  amendments). 
Each  ap])lii:ation  filed  on  Form  BD 
recjnires  apj)roximately  2.75  hours  to 
comj)lete  and  each  amended  Form  BD 


nKpiires  apj)roximately  20  minutes  to 
complete.  (288  x  2.75  lionrs  =  792 
hours;  15,002  xO.33  hours  =  5,14‘) 
hours;  792  hours  -i-  5,149  hours  =  5,941 
hours.)  The  staff  believes  that  a  broker- 
dealer  would  have  a  Compliance 
Manager  complete  and  file  both 
a])])lications  and  amendments  on  Form 
BD  at  a  co.st  of  .$279/honr. 

(Jon.siKinently,  the  staff  estimates  that 
the  total  internal  co.st  of  c;ompliance 
associated  with  the  annual  time  burden 
is  ap|)roximately  .$1,057,539  per  year 
(.$279  X  5t)41).  There  is  no  external  cost 
burden  as.sociated  with  Rule  151)1-1  and 
Form  BD. 

The  (Commission  uses  the  information 
disclosed  by  a])plicants  in  florin  BD:  (1) 
To  determine  whether  the  applicant 
meets  the  standards  for  registration  set 
forth  in  the  ])rovi.sion.s  of  the  Exchange 
Act;  (2)  to  develop  a  central  information 
resource  where  members  of  the  public 
may  obtain  relevant,  up-to-date 
information  about  broker-dealers, 
municipal  securities  dealers  and 
government  securities  broker-dealers, 
and  where  the  (Connni.ssion,  other 
regulators  and  .SROs  may  obtain 
information  for  inve.stigatorv  ])nr])ose.s 
in  connection  with  securities  litigation: 
and  (3)  to  develop  statistical 
information  about  broker-dealers, 
municipal  securities  dealers  and 
government  securities  broker-dealers. 
Without  the  information  disclosed  in 
Form  BD.  the  (Commission  could  not 
effectively  im])lement  |)olicy  objectives 
of  the  Exchange  Act  with  respect  to  its 
investor  ])rotection  function. 

Written  comments  are  invited  on:  (a) 
Whether  the  ])roi)o,sed  collection  of 
information  is  neces.sary  for  the  proper 
])erformance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(h)  the  accuracy  of  the  (Commission's 
e.stimate  of  the  burden  of  the  ])ropo.sed 
collection  of  information;  (c)  ways  to 
enhance  the  (piality,  utility,  and  clarity 
of  the  information  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collec:tion  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  technitpies  or 
other  forms  of  information  technology. 
(Consideration  will  he  given  to 
comments  and  suggestions  submitted  in 
writing  within  00  days  of  this 
publication. 

The  (Commission  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  it  displays  a  currentlv  valid  OMB 
control  number.  No  person  shall  he 
subject  to  any  i)enalty  for  failing  to 
com])ly  with  a  collection  of  information 
subject  to  the  BRA  that  does  not  display 
a  valid  OMB  control  number. 


Blease  direct  your  written  comments 
to:  Thomas  Bayer,  Director/(Chief 
Information  Officer,  .Securities  and 
Exchange  (Commission,  c/o  Remi  Bavlik- 
.Simon,  0432  (Ceneral  (Jreen  Way. 
Alexandria,  Virginia  22312  or  send  an 
email  to:  PnA_\l(iilhox@see.gov. 

t)at(!(l:  I'dininry  7.  2013. 

Kevin  M.  O'Neill. 

Deputy  SecnUdiy. 

|FK  Doc.  201.3-03272  Filed  2-12-13;  !i;4.'>  iim| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68864;  File  No.  S7-27-11] 

Order  Extending  Temporary 
Exemptions  Under  the  Securities 
Exchange  Act  of  1934  in  Connection 
With  the  Revision  of  the  Definition  of 
“Security”  to  Encompass  Security- 
Based  Swaps,  and  Request  for 
Comment 

Febroarv  7.  2013. 

1.  Introduction 

On  july  1. 2011,  the  .Socuritios  and 
Exchange  (Commission  (“(Commission”) 
issued  an  order  granting  temporary 
exem|)tive  relief  from  compliance  with 
certain  jirovisions  of  the  .Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
in  connection  with  the  revision  of  the 
Exchange  Act  definition  of  “security"  to 
encompa.ss  security-based  swaps 
("Exchange  Act  Exemptive  Order").' 
(Certain  temjiorarv  exemptions 
contained  in  the  Exchange  Act 
Exem])tive  Order  are  .set  to  expire  upon 
the  compliance  date  for  final  rules 
further  defining  the  terms  “.security- 
hased  .swap”  and  "eligible  contrai;t 
participant,”  which  is  scheduled  to 
occur  on  Fehruarv  11. 2013  (“Expiring 
'remporarv  Exemptions”).-  The 

'  See  Oilier  Oninlino  Ti^niponirv  Sxeinplitins 
iiniler  the  Seriirilies  Sxi-hnnee  Art  of  IfKi-t  in 
Connection  with  the  Pinulin;^  llevisions  of  the 
Definition  of  "Security"  to  Snconipiiss  Seenrity- 
llnseil  Siuips.  Fx(:lian;4(!  A(;l  KdiMsi;  No.  (i47().')  (|id. 
1. 201  I).  70  FK  30027  ()ul.  7.  2011). 

-  III.  Sei'  also  Further  Definition  of  "Swap,  " 
"Si^curitv-lluseil  Swap."  and  "Secnritv-llnseil  Smip 
Af^reenient  ":  Mixed  Swops:  Securitv-Hused  Swop 
Aereenund  llecordkeepin}'.  Fx(:han”(!  Act  Kdcasi! 
No.  074.33  dill.  IH.  2012).  77  FK  48207  (.Xiif*.  13. 
2012)  (|oinl  Final  Kiilc  with  the  CF'l'C)  ("Product 
Definitions  Adopting  lleleuse").  which  postpones 
the  Fxpii'in^  I’emporarv  Fxein|)lions  expiration  ilale 
to  F’ehniarv  11. 2013.  llie  Finan(;ial  Industrv 
Kef^nlatorv  Anthorily  ("FINK.A")  filed  a  proposed 
rule  chanae.  which  was  elfe(;live  u|)on  niceipt  hy 
the  Commission,  extendin;;  the  expiration  date  of 
FINK.A  Kule  0180  (Application  of  Kules  to  .Seenrity- 
Hased  .Swaps).  whii:h  temporary  limits  the 
application  of  certain  FINKA  rules  with  respect  to 
securitv-hased  swaps,  to  )ulv  17.  2013.  .Sec.Self- 
Ke{;ulatorv  Oraanizations;  Finan(;ial  Industry 
Keaulatorv  Authority.  Inc.;  Notice  of  Filiiif;  and 
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("ommi.ssion  is  extending  the  expiration 
date  for  these  Expiring  Temporary 
Exemptions  until  Eehruary  11. 2014  ' 
and  requesting  comment  on  any 
exemption  contained  in  tlie  Excliange 
Act  Exemptive  Order  and  any  a(lditir)nal 
relief  that  should  he  granted  upon  tin? 
expiration  of  the  extension. 

It.  Discussion 

Title  Yll  of  the  Dodd-Frank  Wall 
Street  Reform  and  (ionsnmer  Protection 
Act  (“Dodd-Frank  Act”)  amended  the 
Exchange  Act  definition  of  “security”  to 
expressly  encompass  secnrity-hased 
swaps."*  The  expansion  of  the  definition 
of  the  term  “sjuairity”  results  in  the 
exi)an.sion  of  the  .scope  of  the  regulatory 
provisions  of  the  Exchange  Act  to 
securitv-hased  .swaps.  This  ex|)ansion 
has  raised  certain  complex  (luestions 
that  re(|uire  further  consideration  hv  the 
staff. 

On  )uly  1.  2011.  the  Oommission 
granted  temporary  relief  from 
compliance  with  certain  provisions  of 
the  Exchange  Act  by  providing  for  the 
Expiring  Temporary  Exemi)tion.s."' 
Specifically,  the  Expiring  Temporary 
Exemptions,  which  are  set  to  expire  on 
the  compliance  date  for  final  rules 
furth(!r  defining  the  terms  “security- 
hascul  swaj)”  and  “eligihle  contract 
l)articipant.”  |)rovide  for  the  following 


IniiniHliiiti'  KHeclivrnoss  of  I’roposcfi  Kiili!  (lian^o 
to  KxtiMul  till!  Kxpii'Htion  Date  of  1’1\K.\  Kulo  IIIKO 
(.Application  of  Riil(!s  to  .Sociiritv  - Based  .S\vai)s). 
Bxclian^c  .Act  Kelixisc  No.  (iK471  (Dim:.  1(1.  2012). 

‘The  l-Aclianec!  .Act  Hx(!nii)tive  Ordia  also 
provided  a  teinporarv  excniiption  from  .Sections  .a 
an<l  ti  of  tlie  lixcliange  .Act  until  the  earlitsst 
compliance  date  .set  foilh  in  anv  of  thi;  final  ruhts 
its4atdin}>  n^eistration  of  siH.nritv-hasiid  swap 
execution  faciliti(ts.  'Ilie  Kxchan”e  Act  Kxmnptive 
Order  also  pnivithul  a  teinporarv  exemption  that  no 
securitv-hased  swap  contract  entensl  into  on  or 
alter  |ulv  lii.  201 1  shall  Ihi  void  or  considered 
voidable  hy  reason  of  .Section  20(h)  of  the  Kxtlianee 
Act  iMxaiiise  any  person  tliat  is  a  jiarty  to  the 
i:ontract  violated  a  |)rovision  of  the  Rxcliange  .Act 
lor  whiili  the  Oommission  has  provided  exemptive 
relief  in  the  Kxchanee  Act  Exemptive  Order,  until 
siicti  time  as  the  underlying  exemptive  relief 
expires.  This  Order  does  not  affect  the  timing  of  the 
expiration  of  either  of  these  exemptions. 

■•The  l)odd-l-'rank  Wall  .Street  Keform  and 
(Consumer  l’rot«:tion  .Act.  I’uhlic  l.aw  1 1 1-202.  124. 
.Stat.  127(i  (2010):  Exchange  .Act  .S(x:tion  2(a)(10).  l.=j 
lt..S.(;.  7Kc(a)(10).  as  ri-vised  hv  .Section  7(>l(a)(2)  of 
the  Dodd-Erank  .Act. 

Title  \’ll  estahlisluKl  a  new  reeulatorv  framework 
for  swaps  and  s(K:uritv-hased  swaps.  Under  the 
comprehensive  framework  estalilished  in  Title  VII. 
the  ('.ommission  is  eiven  authoritv  over  securitv- 
hased  swaps,  the  (TTfi  is  (>iven  reeulatorv  authoritv 
over  swaps,  and  the  (lETU  aiul  .SEO  are  provided 
with  joint  n'eulatorv  authoritv  over  mixed  swajis. 
Sifc  .siiction  :i(a)((>oj  of  the  Exchange  .Act.  1 5 
U..S.(i.7)lc(a)((>8)  (as  added  hv  .SiM:tion  7(il(a)((>)  of 
the  Dodd-Frank  .\ct)  and  .Sirction  1a(47)  of  theCE.A. 
7  U..S.(;.  Ia(47)  (as  added  hv  Section  721(a)  of  the 
Dodd-Frank  .Act)  for  the  definitions  of  se«:uritv- 
Isised  swap  and  swap,  respeclixelv.  .Sr?e  also 
Product  Pk'linitions  Adopting  l{clfus(\ 

"Sin‘  Fixclianee  .Act  Exemptive  Order. 


oxomjitioii.s  from  Exchiingo  Act:  (a) 
Tompontry  oxomption.s  in  connoction 
with  socurity-ba.sod  .swap  activity  by 
cortiiin  “oligibli;  contract  ])<irticipant.s”: 
and  (h)  temporary  oxtnnptions  sjKicific 
to  socurity-bii.sod  .swa|)  activities  by 
registeretl  brokers  and  dealers. “  As 
previously  noted,  these  Exjiiriug 
Teinporarv  Exemptions  are  current  Iv 
scheduletl  to  expire  on  February  11, 

2013  lor  inirposes  of  the  Exchange  Act 
Exemptive  (Irder.^ 

The  (iommission  recently  received  a 
retpiest  to  extend  the  Expiring 
Temporary  Exemptions  until  )ulv  17. 
2013,  citing  concerns  that  key  issues 
and  questions  regitrding  the  ajiplication 
of  the  federal  securities  laws  to  .seiairitv- 
ha.sed  swaps  remain  unresolved  and  that 
the  expiration  ofthe.se  exemptions  on 
February  11.  2013  would  he  jireniature." 
'fhe  retpiest  also  noted  concerns  about 
the  potential  for  unnecessary  disruiition 
to  the  security-based  swaj)  market.” 

To  date,  the  {aimnii.ssion  has 
proposed  suhstantiallv  all  of  the  rules 
related  to  the  new  regulatory  regime  for 
derivativtJs  under 'I’itle  Yll  and  has 
recenllv  begun  the  process  of  adopting 
th(!se  rules.  In  furtherance  of  the 
Dodd-Frank  Act's  stated  objective  of 
|)romoting  financial  stability  in  the  U.S. 
financial  system,  the  (iommission  has 
exjire.ssed  its  intent  to  move  forward 


'•See  Exch:mf>c  .Act  FAcmiitivi!  Order  at  :i(l-44. 

'  .See  Product  Ihduutions  Adoption  l{i‘Icust^. 

"  .S'cc  .SlFM.A  Kis|U(!st  fur  Extension  of  the 
I'ixpiration  Date  of  the  .SFiC's  Exchan”e  .Act 
ICxemptive  Order  and  .SU.S  Interim  llnal  Rules  (Dec. 
2(1.  2012).  which  is  available  at 
hltp://n  i\  \\  .scc.<iov/i:onuui‘nls/s7-27-I  l/s727I  I- 
12. pdf.  The  Uommission  has  also  received  a  reipiesl 
for  certain  permanent  exemptions  upon  the 
expiration  of  the  exemptions  contained  in  the 
Exchange  .Act  Fixemptive  Order.  See  .SIFM.A  .SB.S 
Exemptive  Relief  Reipiest  (Dec:,  .‘j.  2011).  which  is 
available  at  lillp://\v\vi\  .s(‘c.^ov/(U)uuucnl!i/s7-27- 
1I/S7271  l-tO.pdf 

’’ .Sec  .SIF.MA  Recpiest  for  Fixtension  of  the; 
Expiration  Date  of  the*  .SEO's  Exchange  .Act 
Fixemptive  Order  and  SBS  Interim  linal  Rulccs  (Dcm;. 
20.  2012). 

See  Stulcnuuit  of(!<ui(‘r<il  Policy  on  the 
Sei/uenciui’  of  the  CoiupUunce  Doles  for  Piind  Hides 
Applicuhle  to  Securitx  -Hosed  Swops  Adopted 
Pursuont  to  the  Securities  hxchontie  Act  of  1 112-1 
ond  the  Dodd-Pnuik  I IV;//  Street  Heforin  ond 
(Consumer  Protection  Act.  Fixchanee  .Act  Release;  No. 
07177  (|un.  1 1 . 2012).  .See  olso  Product  Definitions 
Adopliu"  Hehsise:  Further  Deiinition  of  "Swop 
Deoler."  "Security-Hosed  Swop  Dealer."  ".\lojor 
Swop  Porticipont."  ".\lojor  Securily-Hosi'd  Swop 
Poiiicipont  "  ond  "Flieihle  (ionlroct  Porticipont  " . 
F;xchan<>c;  .Act  Rcdciasc;  No.  OOHOH  (.Apr.  27.  2012).  77 
F'R  SO.aOli  (Mav  2:i.  2012)  [" Fnlity  Definitions 
.■\doplint’  Heleose"):  Process  for  Suhinissions  for 
Heyiew  of  Seioirity-Hosed  Swops  for  Mondoloiv 
(ileorin<i  and  Xiilice  FHine  Heiiuirenienls  for 
aleorin}’  Agencies:  Technicol  .  {niendnunils  to  Hole 
t!)h—l  ond  Form  Hth-4  Applicuhle  to  oil  Self- 
Heeulotoiy  O/^onizolions.  Fixchanee  .Acl  Ridccasc; 

No.  07280  (Inn.  28.  2012).  88  FR  41002  ()ul.  i:i. 
2012):  (ileorinn  .'\<iency  Slondords.  F;xchan}>e  Acl 
RelcMse  No.  08080.  (Oct.  22.  2012).  77  F'R  0021(1 
(.Nov.  2.  2012). 


(Uiliborativoly  in  inqilomonting  tho 
rtKpiiromcnts  of  the  Dodd-Frank  Act, 
whilo  minimizing  unnocti.ssary 
disruption  and  costs  to  tho  markots.' ' 

Tho  ('.ommission  htdiovos  it  is 
nocossary  or  ajipropriato  in  tho  jnihlic 
intorost  iiiid  consistoni  with  tho 
protoction  of  invostors  to  oxtond  tho 
Ivxjiiring  Tomporary  Exonqitions  until 
Fohruary  11. 2014  in  ordor  to  both  avoid 
a  potontial  unnocossary  disruption  to 
tho  socurity-hasod  swaj)  markot  that 
iiiiiy  rosult  without  an  oxtonsion,'-  and 
jirovido  tho  (Commission  with  additional 
timo  to  considor  tho  iiotontial  impact  of 
tho  rovision  of  tho  Exchango  Act 
dofinition  of  "socurity”  in  light  of  rocoiit 
(Commission  ruloniiiking  efforts  tindor 
Title  Yll  of  tho  Dodd-Frank  Act. 
Extending  tho  Exjiiring  Tomporary 
Exemptions  also  would  facilitate  a 
coordinated  consideration  of  those 
issues  with  related  relief  provided  hv 
FINRA  under  its  rulehook.'”  While  the 
comment  letter  recommended  extending 
the  temiiorarv  relief  to  )uly  17,  2013,  we 
have  determined  to  extend  the  relief  to 
Fehrnary  11. 2014.  Accordingly, 
pursuant  to  the  (Commission’s  authoritv 
under  Section  30  of  the  Exchange  Act,'  * 
the  (Commission  is  extending  the 
exiiinilion  date  for  the  Ex|)iriiig 
Temjiorarv  Exem|)tions  contained  in  the 
Exchange  Act  Exemptive  Order  until 
Fehruarv  1 1 . 2014.''’ 

III.  Re(|ue.st  for  (Comment 

The  (Commission  believes  that  it 
would  be  useful  to  continue  to  jirovide 
interested  parties  opportunity  to 
commenl  on  any  exemption  contained 
in  the  Exchange  Act  Exemjitive  Order 
and  any  additional  relief  that  should  be 
granted  upon  the  exjiiration  of  the 
extension  for  the  Expiring  Temjiorarv 
Exemjitions.  (Comments  may  he 


"  See  lAchango  .Act  lAumiitivi!  (Irdor. 

See  supro  nolo  8  and  (1. 

' '  See  supro  not;;  2. 

l.a  IK.S.C:.  78inin.  .Sciction  :i(i  of  tho  Exchanoo 
.Act  aulhorizo.s  tho  Commission  to  condilionallv  or 
uncondilionallv  oxompt.  hv  ndo,  ro^ulalion.  or 
ord(!r  anv  poison,  siicnritv  or  transaction  (or  anv 
class  or  classes  of  jior.sons.  soenrilios.  or 
transactions)  from  anv  ))rovision  or  provisions  of 
tho  Exchango  Act  or  anv  rnlo  or  rogulation 
thoronndi!!'.  to  tho  oxtiait  such  oxoinjition  is 
ni!cossarv  or  appropriate  in  tho  public  intorost.  and 
is  consistimt  with  tho  protoction  of  invostors. 

' 'The  expiration  date  coincides  with  tho 
Commission's  rocimt  amondnuait  to  (ho  ox|)ira(ion 
dates  in  interim  final  rules  tliat  provide  oxom|)tions 
under  tho  .Securities  Act  of  KKCl.  (ho  Fixchan}>o  Act. 
and  tho  Trust  Indonturo  .Act  of  KKIO  for  those 
securitv-hased  swajis  that  prior  to  jiilv  Iti.  20 1 1 
wore  socurit  v-l)as(!d  swap  aoroomonts  and  are 
defined  as  ''socuritios"  under  the  .Securities  Act  and 
the  Fixchanf^e  Act  as  of  )ulv  Hi.  2011  due  solelv  to 
the  provisions  ol  fitle  VII  of  the  Dodd-Frank  Act. 
See  Fxlension  of  F.\etnplions  for  Security-Hosed 
Swops.  Release  No.  :):i-(i;i8:i  (|an.  20.  2()i:i).  78  FR 
7(i."i4  (Fob.  4.  20i:i). 
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submitted  by  any  of  the  following 
m(!thod.s: 

HI  act  roil  ic  (Joninwnts 

•  l)se  the  (iommission’s  Internet 
connnent  form  (Iitt})://\v\v\v.s(;c.gov/ 
riilcs/cxordcrs.sli  I  ml) ;  or 

•  S(md  an  email  to  rulc- 
commcnts@scc.^ov.  Plea.sc;  include  I<’ile 
Nnmher  S7-27-n  on  tlie  snl)ject  line; 
or 

•  Use  llie  Federal  eRnlemaking  Portal 
(liitj)://\\'\\’\\’.rc‘^ii  lot  ions. gov).  Follow  the 
instructions  for  snhmitting  comments. 

Paper  (Comments 

•  Send  pajjer  comments  in  triplicate 
to  Elizaheth  M.  Murphy,  Secretary, 
S(;cnritie.s  and  Exchange  Commission, 
lot)  F  St.  NE..  Washington,  DC  20540- 
1000. 

All  snhmissions  shoidd  refer  to  File 
Nnmher  S7-27-11.  This  file  nnmher 
shoidd  he  included  on  the  subject  line 
if  email  is  nscul.  To  help  ns  jirocess  and 
review  your  comments  more  cdficiently, 
please  use  only  one  method.  The 
(iommi.ssion  will  post  all  comments  on 
the  (iommission’s  Intermit  Weh  site 
[http :/ /  WWW. sac. gov /n  i  las/ 
axordars.shtml).  (iomments  are  also 
availahlc!  for  Wcih  site!  viewing  and 
jirinting  in  the  Commission's  Pnhlic 
Rcifcirence  Room,  lOt)  I-  St.  NE.. 
Washington,  DC  20540  on  official 
hnsinciss  clays  hetween  the  hours  of  10 
a.m.  and  3  p.m.  All  c:onnnc!nts  rec:eivecl 
will  he  jiostecl  without  cliange;  the 
(Commission  does  not  edit  personal 
identifying  iidbrmation  from 
sidiinissions.  Yon  should  snhmit  only 
information  that  yon  wish  to  make 
available  publicly. 

IV.  (Conclusion 

It  is  harabv  ordarad,  pursuant  to 
Sciction  30  of  the  Excliange  Act,  that,  the 
Expiring  Tiiinporary  Exemptions 
c;ontained  in  the  Excliange  Acl 
Exem])tive  Ordcir  in  cionnec.tion  with  the 
revision  of  the  Excliange  Ac:t  definition 
of  “.scicairity”  to  enc:onipass  seenrity- 
hascid  swaps  arci  cixtencled  until 
Fcliruary  11. 2014. 

8y  the  (Coiiiniissioii. 

Kli/.alicilh  M.  Murphy, 

Sacralary. 

|FK  Hoc.  201.i-():t214  I'ilcid  2-12-i:{;  anil 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68867;  File  No.  SR-ICEEU- 
2013-02] 

Self-Regulatory  Organizations;  ICE 
Clear  Europe  Limited;  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  To 
Revise  Rules  Related  to  Legal 
Segregation  With  Operational 
Commingling 

Fciliriiary  7.  21)13. 

Pursuant  to  Sciclion  l‘)(h)(l)  of  thci 
Scicairiticis  Excliango  Act  of  1934 
(“Acl”)  '  and  Rulo  19h-4  ihciriiunclcir- 
noticio  is  hcircihv  givciii  that  on  Fcliruary 
(i,  2013,  KCE  (Cloar  Europe!  Limited  ("l(iE 
(Clc!ar  Eurojie”)  filed  with  the  Securities 
and  Excliange  Commi.ssion 
("Commission")  the  proposcul  rule 
clianges  as  dcLscrihecl  in  Items  i  and  II 
below,  whicli  Items  have  hcien  jireparecl 
jiriniarily  by  ICE  Clear  Europe.  The 
(Commission  is  publishing  this  notica!  to 
solicit  c.omments  on  the  proposed  ride 
cliange  from  interestcul  pcir.sons  and  to 
ajiprove  the  ])rc)])c)sc!cl  rule  c:haugc!  oil  an 
accieleratecl  basis. 

I,  .Self-Regulatory  Organization’.s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

rlie  purpo.sc!  of  the  prc)])osc!cl  rule 
clianges  is  to  iinjilement  the  enhancaicl 
margin  scigregation  model  for  cleared 
swaps  that  the  (Commodity  I’nlures 
Trading  (Commi.ssion  (“(CFT(C")  adojited 
in  Part  22  of  the  (CFT(C  regulations 
(generally  referrcicl  to  as  "legal 
segregation  with  operational 
c;c)mniingling"  or  “LSO(C”).  As  result  of 
the  LS()(C  recjuirenients,  KCE  (Clear 
Eurojie  princijially  proposcis  to  (i) 
intrc)chic:c!  new  procedures  for  alloc:ating 
initial  margin  to  the  positions  c:arriecl 
for  eacli  ciustonier  of  an  FCM/I3D 
Clciaring  Member  cm  a  ciistomer-hy- 
cu.stomer  basis,  (ii)  introclucie  new 
jirocieclnres  for  c:alling  for.  holding  and 
rclurning  caistonier  margin  in  light  of 
the  recpiirement  to  allocaite  initial 
margin  on  a  ciu.stonier-hv-customer 
basis,  and  (iii)  c:hange  the  net  sum 
c;alc:ulation  for  defaulting  Clearing 
Members  to  limit  ICE  (Clear  Enrojie's 
ability  to  use  caistonier  margin  in  the 
evemt  that  an  F(CM/BD  (Clearing  Member 
defaulls,  camsistenl  with  the 
reciuirements  of  LS()(C.  The  LS()(C 
rc!C]uirc!mc!nts  are  intencleci  to  miligale 
the  risk  that  one  caistonier  of  an  F(CM/ 
HD  (Clearing  Meiiihc!!'  would  suffer  a  loss 
hc!c:ausc!  of  a  default  by  another 
cai.stomer.  KCE  (Clear  Europe  also  will  he 
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removing  existing  provisions  of  the  KCE 
Clear  Eurojie  Rules  ("Rules”)  that 
acidresscal  the  holding  of  excaiss  margin 
for  caistomcirs  of  .snc:h  Clearing  Members 
and  will  not  he  neeaxssary  in  KCE  Clear 
I’Cnrope’s  initial  implementation  of 
LS()(C. 

Spc!c:ific:ally.  KCE  (Clear  Europe 
|)rc)])osc!s  to  amend  Parts  9  aiicl  Ki  of  the 
Rules,  as  well  as  related  definitions,  to 
inca)r])c)ratc!  Part  22  of  the  (CFT(C 
Rc!gulations.  The  amenclments  to  Part  9 
of  the  Rides  i;hangc!  the  net  sum 
c;alcadation  for  defaulting  F(CM/I3D 
(Clearing  Members.  The  amenihiients  to 
Part  It)  of  the  Rules  exmtain  the 
prc)i:eclure.s  for  alloi:atiug  initial  margin 
on  a  c:ustomc!r-hy-custonu!r  basis  and 
relati!il  procedures  for  i;alling  for, 
holding  and  returning  such  margin.  The 
othi!r  proposed  changcis  in  the  Ridcis 
reflei.'t  exmforming  c:hanges  and  drafting 
c:larific:ations,  and  do  not  affei:t  tlie 
suhstancx!  of  the  ICE  (Clcmr  Europe  Rnlcis 
or  forms  of  cdiiared  proclucds. 

Another  purpose  of  the  propo.secl  rule 
c:haugc!S  is  to  adopt  a  set  of  .settlement 
and  notii:c!s  terms  (“Settlement  and 
Notii;es  Terms”)  that  will  applv  to  all 
(Cu.stc)mc!r-(CM  (CDS  Tran.sai:tic)ns  and, 
where  .spc!cific!cl,  to  the  idciaring 
arrangements  hetwcien  an  F(CM/I3D  (CDS 
(Clearing  Member  and  its  F(CM/13D 
(Customers  and,  in  c!ac;h  i:ase,  to  the 
relatcul  (CDS  (Cc)ntrai;ts.  The  Settlement 
and  Notic:c!S  Tcirins  will  he  published  by 
KCE  (Clcuir  Europe  as  au  exhibit  to  the 
Rules  hut  will  not  form  part  of  KCE  (Clciar 
Europe's  Rules.  Proc:c!durc!s  or  Standard 
Tennis.  The  Settlement  and  Noticxis 
Terms  aclojit  c.ertain  notic;e  and  relatcul 
proc;c!ehires  for  the  c;u.stonier  c;learing 
model  for  CDS  products  (in  which 
c;ustoniers  of  ICE  Clear  Eurojie  Clearing 
Members  will  have  the  ahilitv  to  cdciar 
(CDS  jiroclucts  through  KCE  Clcnir  EurojK! 
(Clearing  Members). 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  ICE 
(Clear  Eurojie  inc;luclc!cl  statements 
c:cinc:c!rning  the  jiurjiose  of  and  basis  for 
jirojiosing  the  LS()(C  cdianges  to  the 
Rules  and  the  Settlement  and  Notic:c!.s 
Terms  cixhiliit.  The  text  of  these 
.statements  may  he  examined  at  the 
jilac.es  sjiec;ific!cl  in  Item  III  below.  KCE 
(Clear  Eurojie  has  jirejiared  summaries, 
.set  forth  in  .sections  A.  13,  and  (C  below, 
of  the  most  significant  asjic!c:ts  of  these 
statements.’ 


‘TIk!  i;(immissi()n  lias  nindiliiul  IIm!  loxt  ol  llu; 
summaries  prapariul  liv  IC;K  C'.laar  Furopa. 
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/\.  Salf-liHgiildtorv  ()r<><ini/:(it ion’s 
Sfatonioni  of  tho  Pnrposo  of.  and 
Statutory  Basis  for.  tha  Proposed  Bala 
(ihant>a 

The  ])r()j)()S(!d  rule  amendments  in 
connection  with  tlie  L.SOF  moch;!  are 
intended  to  njxiate  the  particular 
characteristics  ol  tlie  Rules  ajjjjlicahh!  to 
the  scigregation  of  customer  margin. 
S|)(‘cifically.  tin;  ])roposed  rule  changes 
affect  Parts  t)  and  l(i  of  the  KiE  ('dear 
Euro])e  Rules,  and  ndated  definitions, 
by  providing,  in  snmmarv,  that  initial 
margin  allocated  to  a  particular 
customer's  positions  may  not  he  u.sed  to 
cover  losses  arising  from  another 
customer's  positions.  Each  of  these 
{lianges  is  descrihcul  in  detail  as 
follows. 

Under  Rules  9().'j(f)  and  9()()(a),  the  net 
sum  calculation  with  respect  to  “//'has 
been  revi.sed  to  clarify  that  certain 
expen.ses  resulting  from  a  defaulting 
(dealing  Memher  are  allocated  to  the 
House  Account  of  the  defaulting 
(deal  ing  Member  rather  than  a  (distomer 
Account.  Further,  in  Rule  n()(i(a)  of  the 
Rules,  the  net  sum  calculation  with 
respect  to  “A/”  has  been  revised  to  state 
that  for  a  .Swap  (instomer  Account  of  an 
F('M/I3D  (dearing  Member,  anv  propertv 
jirovided  by  or  on  behalf  of  the 
i)efanlter  as  initial  or  original  margin  (or 
similar  margin)  allocated  to  a  |)articular 
(distomer  ,Swa])  Portfolio  (i.e..  the 
positions  of  a  particular  customer)  and 
proceeds  thereof  can  onlv  be  included 
in  the  net  sum  calculation  to  the  extent 
of  obligations  to  K'Al  (dear  Eurojie  in 
respect  of  ()|)en  (dmtract  Positions  in 
such  (distomer  .Swaji  Portfolio  in 
accordance  with  (iFT(i  Rule  22.1.'5. 

A  new  definition  for  "(distomer  Swaj) 
Portfolio"  has  been  added  under  Rule 
l(i02(f)  to  accommodate  the  bSOC 
model,  including  the  cnstomer-by- 
customer  tracking  of  positions.  Under 
the  pro|)osed  new  Rule  l(i()4(e),  lUE 
(dear  Europe  has  incorjiorated  new 
('dT(3  Rule  22.15.  whiidi  limits  ICE 
(dear  Europe's  use  of  the  initial  margin 
provided  in  respect  of  customer  swaj) 
positions.  Revisions  to  Rule  KiO.'jfd) 
eliminate  various  provisions  that  are 
now  covered  bv  ('d’T(^,  regulations  and 
are  no  longer  nece.ssary  with  the 
implementation  of  the  L.S()(-  framework. 
To  comply  with  LSOC,  under  new  Rule 
l(i().'i(h),  Kd'i  (ilear  Euroiie  will  calculate 
the  initial  margin  recpiirement 
sejiarately  for  each  ('aistomer  .Swap 
Portfolio  and  com|)are  it  to  the  value  of 
initial  margin  provided  by  the  FCM/BD 
(dearing  Member  and  allocated  bv  KiE 
(dear  Europe  under  CFTC  Rules  to  that 
portfolio.  In  each  margin  cv(de.  l(d‘] 
(dear  Euro])e  will  call  for  additional 
initial  margin  for  each  Customer  .Swa|) 


Portfolio  for  which  there  is  a  shortfall. 

KdC  (dear  Europe  will  .separatcdy  make 
availahh;  for  return  to  tin;  ITiM/Pn 
Clearing  Memher  any  exce.ss  initial 
margin  held  with  respect  to  a  Customer 
.Swap  Portfolio.  Further,  unchu'  the 
])ropo.sed  new  Rule  KiOtili).  ICE(d(;ar 
Idirojje  states  that  it  will  not  accept  the 
de|)osit  of  Margin  from  a  1'(;M/H1) 
(dealing  Membcir  in  resj)ect  of ( Contracts 
or  ()])en  (iontract  Positions  ixicordcxl  in 
a  .Swap  CnstonuM'  Account  in  exc(iss  of 
the  amount  r(!(|nired  hv  Kd'i  (ilear 
Euro|)(!,  within  the  nuianing  of  Cdd'C 
Ride  22.13(c). 

The  .Settlement  and  Notices  Terms  are 
an  exhibit  to  the  Rides  that  is  intended 
to  complement  the  customer  (dearing 
model  for  CD.S  products  whereby 
customers  of  l(d’]  (dear  Euro]K!  (dearing 
Members  have  the  ability  to  (dear  (dD.S 
products  through  Kdi  (dear  Europe 
(dearing  Members. 

The  .Settlement  and  Notices  Terms 
e.stablish  the  proce.sses  for  dealing  with 
certain  asjiects  of  Physical  Notices  in 
the  limited  circumstances  under  the 
Rules  and  (dJ.S  Procedures  in  whi(di 
lihysical,  as  oppo.sed  to  (dectronic. 
notices  may  be  delivered.  "Physical 
Notices"  mean  those  notices  that  niav  be 
delivered  in  connection  with  CD.S 
Contracts  and.  where  ai)|)li(:al)le, 
Customer-CM  ('d).S  Transactions  (other 
than  Electronic  Notices  and  other 
e(|nivalent  electronic  notices  under 
C.ustonier-fiM  (dl.S  Transactions  which 
are  or  are  nujuired  ])ursuant  to  the  Rules 
or  (dD.S  Procedures  to  be  given  through 
Deriv/SERV).  Physical  Notices  iiudude 
Manual  MP  Notices  (and  (npiivalent 
notices  under  (dist()mer-(iM  (dD.S 
Transactions)  and  notices  relating  to 
physical  settlement  delivered  pursuant 
to  or  in  connection  with  a  (dD.S  (dmtract 
or  Customer-CM  CD.S  Transaction, 
including  all  notices  in  connection  with 
the  physical  settlement  proce.sses  to 
which  the  .Settlement  and  Notices 
Terms  ajijdy.  Further,  for  restructuring 
credit  events,  there  is  an  electronic 
notice  facility  jirovided  by  Dd'(X;  which 
is  of  mandatory  n.se  under  ICE  Clear 
Eur()])e's  rules.  Physical  Notices  relating 
to  restructuring  credit  events  may  only 
be  u.sed  in  the  unlikely  event  of  a  IDTCC 
or  clearing  house  technology  failure  or 
a  self-certified  clearing  memher 
technologv  failure,  as  a  hack-uj) 
methodologv.  (Dther  phvsical  notices  are 
only  relevant  to  physical  settlement  of 
CD.S.  which  is  nowadays  considered  a 
highly  unlikely  eventuality,  following 
the  introduction  of  kSlDA  jirotocols 
aimed  at  ensuring  that  (dD.S  contracts  are 
auction  settled  where  there  is  sufficient 
interest  in  a  particular  name,  d'he 
.Settlement  and  Notice  Terms  also 
specify  certain  pixjcedures  for  fall  back 


settlement  of  (dD.S  (dmtracts  in  the 
limited  circumstances  where  normal 
.settlement  under  the  Rules  and  (ID.S 
Procedures  does  not  ajiplv. 

Kd’i  Clear  Enrojie  believes  that  the 
pr()])().se(l  E.S(D(;  rule  amendments  and 
the  .Settlement  and  Notices  Terms  are 
consistent  with  the  nujuirements  of 
.Section  17A  of  the  Act  and  the 
regulations  thereunder  aiijilicahle  to  Kd-i 
(dear  Idirope.  The  E.S(DC  rule 
amendments  are  intended  to  adopt  a 
more  comprehensive  segregation  model 
for  the  protection  of  cu.stomer  projiertv, 
and  thus  further  the  protection  of 
investors  and  the  public  interest.  Kdi 
(]lear  Eurojie  believes  such  .segregation 
akso  will  facilitate  the  prompt  and 
accurate  clearance  of  tran.sactions.  l(d'] 
Clear  Eur()])e  believ(is  the  Settlement 
and  Notices  Terms  also  are  (Unsigned  to 
imju’ove  the  o])erati()nal  procedures  for 
cleared  trades,  and  thereby  jiromote  the 
prompt  and  accurate  clearance  of 
transactions. 

B.  S(df-BHgidatorv  Organization’s 
Statanunit  on  Biirdon  on  Ooinpotition 

Kdi;  Clear  Europe  does  not  believe  the 
projiosed  .Settlement  and  Notices  d'erms 
and  the  lu'ojjosed  rule  changes  to 
implement  the(d"r(/s  Part  22 
regulations  would  have  any  impact,  or 
impose  any  burden,  on  comiietition. 

C.  Solf-Bagulatory  Organization’s 
Statoinont  on  Oonnnants  on  tin; 
Proposod  Bala  Ohanga  Bacoivad  From 
Mainhars.  Participants  or  Others 

Written  comments  relating  to  the 
L.S(D(]  proposed  amendments  and 
.Settlement  and  Notices  Terms  have  not 
been  solicited  or  received.  I(]E  (dear 
Enrojje  will  notify  the  Commission  of 
any  written  comments  received  by  1(]E 
(3ear  Europe. 

III.  Solicitation  of  Comments 

Interested  jiersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  projjosed  rule 
change  is  consi.stent  with  the  Act. 
(Ximments  may  be  submitted  by  any  of 
the  following  methods: 

Fleet ronic  Oomments 

•  Use  the  Commission's  Internet 
comment  form  (http://\v\v\v.sec.gov/ 
rides/sro.shiml]  or 

•  .Send  an  email  to  rnle- 
connnents@sec.gov.  Plea.se  include  File 
Number  .SR-1CEEU-2()1 3-02  on  the 
subject  line. 

Pai)er  Oomments 

•  .Send  ])aper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  .Secretary, 
.Securities  and  Exchange  (kmunission. 
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100  F  Street  NE.,  Wasliington,  1X1 
20.'j40-1000. 

All  submissions  should  rtder  to  Fih; 
Number  SR-I(]EEli-201 3-02.  This  file 
number  should  b(!  included  on  the 
subject  line  if  email  is  usiul.  To  help  the 
(iommi.ssion  jirocess  and  review  your 
comimmts  inon;  (jfficicmtly.  jjhuise  u.se 
only  one  method.  The  (iommission  will 
|)ost  all  comments  on  the  (Commission's 
Internet  Web  site  (htt})://\v\v\\\s(i(:.<^()v/ 
riilas/sro.shinil).  (Co])ies  of  the 
snhmi.ssion,  all  suhse(juent 
amendments,  all  written  stateimnits 
with  respect  to  tin;  pro])os(!d  rule 
change  that  an;  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
propo.sed  ruh;  change  between  the 
CCommi.ssion  and  any  j)erson,  other  than 
tho.se  that  may  he  withheld  from  the 
]3uhlic  in  accordance  with  the 
provisions  of  5  U.S.CC.  5.'j2,  will  he 
available  for  Web  site  viewing  and 
])rinting  in  the  Commission's  Fuhlic 
Reference  Room,  100  F  Street  NF., 
Washington.  IXC  20.'i40.  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  such 
filings  also  will  he  available  for 
inspection  and  copying  at  the;  principal 
office  of  KCF  (Clear  Europe  and  on  KCF 
(Clear  Europe’s  Web  site  at  https:// 

WWW. tlwicc. com/ not  ices/ 

Not  ices. sht  Ill  r/rc<’nIatorvFilin<>s. 

All  comments  received  will  he  posted 
without  change:  the  (Commission  does 
not  edit  personal  identifying 
information  from  suhmi.ssions.  You 
should  submit  only  information  that 
you  wish  to  make  available  puhlii:ly.  All 
suhmi.ssions  should  r(;fer  to  File 
Number  SR-I(CFEIJ-201 3-02  and 
should  he  submitted  on  or  before  March 
6,  201 3. 

IV.  (Commission’s  Findings  and  Order 
(•ranting  Accelerated  Approval  of 
Proposed  Rule  Change 

Section  19(h)  of  the  Act"*  directs  the 
(Commi.ssion  to  ajjprove  a  j)roposed  rule 
change  of  a  self-regulatory  organization 
if  it  finds  that  .suc:h  jiroposed  ride 
change  is  consistent  with  the 
reiiuirements  of  the  Act  and  the  rules 
and  nigulations  thereunder  ap]dicahle  to 
such  organization.  The  (Commi.ssion 
finds  that  the  ])ro])osed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act,  in  particular  the  requirements  of 
Section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder  apjilicahle  to 
KCF  (Clear  Furo])e.'>  Specifically,  the 


^  KS  7Hs(l)). 
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(Commission  finds  that  the  propo.sed 
LS(XC  rule  ameudments  are  consistent 
with  Section  1 7A(h)(3)(F)  of  the  Act, 
which  reipures,  among  other  things,  that 
the  rules  of  a  registered  clearing  agency 
he  designed  to  a.ssure  the  .safeguarding 
of  .securities  and  funds  which  are  in  the 
cu.stody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible  and  to 
protect  investors  and  the  public 
interest. “  Additionallv,  the  (Commission 
finds  that  the  proposed  Settlement  and 
Notices  Terms  also  are  consistent  with 
Section  17A(h)(3)(F)  of  the  Act.  which 
further  reipures  that  the  rules  of  a 
regi.stered  cliun  ing  agency  he  designed 
to  ])romote  the  prompt  and  accurate 
clearance  and  .settlement  of  securities 
tran.sactions  and,  to  the  extent 
applicable,  derivative  agreements, 
contracts,  and  tran.sactions. ^ 

In  its  filing,  KCF  (Clear  Europe 
re(]uested  that  the  (Commission  approve 
the  proposed  rule  changes  on  an 
accelerated  basis  for  good  cause  shown. 
KCF  (Clear  Europe  believes  there  is  good 
cause  for  accelerated  apjiroval  hecau.se 
the  LS(XC  rule  changes  are  required  in 
order  to  he  in  conqiliance  with  Part  22 
of  the  CCFTCC  Regulations  in  connection 
with  clearing  of  customer  |)o.sitions  in 
swa]).s.  KCF  (Clear  Europe  will  not  he  able 
to  commeuce  customer  clearing  in  CCDS 
or  other  .swaps  (including  tho.se  (CDS 
subject  to  mandatory  clearing  under  the 
(Cl‘’T(C’s  rules)  without  implementing  tin; 
FS(XC  rule  amendmeuts.  Furthermore. 
KCF  (Cl(;ar  Europe  has  stated  that  the 
changes  relating  to  the  Settlement  and 
Notices  Terms  are  |)art  of  the 
implementation  of  KCF  (Clinir  Furojje’s 
(CDS  customer  clearing  framework 
recently  approved  by  the  (Commission 
and  are  therefore  akso  important  to  the 
commencement  of  customer  clearing  in 
CDS. 

The  (Commi.ssion  finds  good  cause, 
pursuant  to  Section  19(h)(2)  of  the  Act,» 
for  apjjroving  the  jiroposed  rule  changes 
prior  to  the  3()th  day  after  the  date  of 
publication  of  notice  in  the  Federal 
Register  because,  as  a  derivatives 
clearing  organization  registered  with  the 
(CFTCC,  ICE  (Clear  Europe  must  amend 
certain  of  its  rules  to  comply  with 
CFTC’s  Part  22  Regulations,  and  the 
Settlement  and  Notices  Terms  are  an 
important  jiart  of  its  implementation  of 
customer  cliiaring  in  (CDS. 

V.  (Conclu.sion 

It  is  therefore  ordered,  pursuant  to 
Section  19(h)(2)  of  the  Act.  that  the 
]jropo.sed  rule  change  (SR-KCFFl)-2()13- 
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02)  hi;,  and  hereby  is,  ap|)roved  on  an 
accelerated  basis. 

For  the  (Coiimiission.  hv  tin;  Division  of 
'I’railing  anil  Markets,  pursuant  to  ilelegateil 
authority.” 

Kevin  M.  O’Neill, 
nefiiitv  Sacretarv. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68863;  File  No.  SR- 
NYSEArca-2012-142] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Order  Granting  Approval  of 
Proposed  Rule  Change,  as  Modified  by 
Amendment  No.  1  Thereto,  To  List  and 
Trade  the  Guggenheim  Enhanced  Total 
Return  ETF  Under  NYSE  Area  Equities 
Rule  8.600 

Fohriiarv  7.  2013. 

I.  Introduction 

On  Di;ci;mhi;r  13.  2012,  NYSE  Area, 
Inc.  (“Exchangi;"  or  “NYSE  Area")  filed 
with  till;  Sccuritius  and  Exchangi; 
(Commi.ssion  (“(Commi.ssion"),  pursuant 
to  Suction  19(h)(1)  of  thi;  Sucnrilius 
Exchangi;  Act  of  1934  (“Act”  or 
“I'Cxchangi;  Act")  '  and  Ruli;  19l)-4 
thuruunilur,-  a  pro])o.sial  ruli;  changi;  to 
list  and  trade  shares  (“Shares”)  of  the 
(luggenheim  Enhanced  Total  Return 
ETF  (“Fund”)  under  NY.SE  Area 
Equities  Rule  8.000.  rhe  |no])osed  rule 
change  was  ]nihli.shed  for  comment  in 
the  Federal  Register  on  December  27. 
2012.  '  On  Fehruary  4,  2013.  the 
Exchange  filed  Amendment  No.  1  to  the 
propo.sed  rule  change."'  The  (Commi.ssion 
received  no  comments  on  the  propo.sed 


'>i7t:FK2iii).:«)-;i(ii)(i2). 

I  l.S  U..S.(:.  78s(l))(l). 

-  17  CFR  24l).l!)l)-4. 

‘.S'lif  .Socuriliiis  Fxclunigi!  Ai;l  Ktdrasi!  No.  88488 
(DooomlHU' 21).  21)12).  77  FK  78:128  ("Nolico").  .S'oi- 
also  .Sociii  ilios  Fxchangi!  ,\i.l  Koloaso  No.  88488 
(Docomhoi'  21).  2012).  78  FK  18<)2  (laiuiai  v  '.).  2()i:i) 
(.SK-NY.SF.\r(:a-2l)12-142)  (corrocling  a 
U  pographical  oiTor  by  Iho  Fialeral  Ri;f>isli:r  to  Iho 
Fill!  No.  rol'oronco). 

'AmmulnionI  No.  I  ammulml  thi;  lolloxving 
sonlonco;  "'riii!  Fund  inav  invosi  in  inorlgago-  or 
assol-backod  socurilios  and  is  liniilml  to  ll)"'o  of  ils 
lolal  a.ssols  in  anv  t.oinbinalion  of  inorlgago-rolatml 
or  otiior  assol-baokml  intorost-oniv.  |)rin(:i))al-onlv 
or  iiu'oisi!  Hoator  soonrilios."  As  ainondod.  Iho 
•sonlonco  roads:  "llto  Fund  may  invosi  in  niorl<>af>o- 
or  assot-haokod  s(K:urilios  and  is  limilod  to  ll)"<>  of 
ils  total  assots  in  anv  c:onihination  of  mortgago- 
rolatod  or  otiior  as.sot-backod  intorost-oid\'  or 
principal-only  socuritios."  This  ainondniont  was 
intondod  to  clarifv  that  tho  Fund  will  not  invost  in 
invor.so  lloators.  .S'oo  Notico.  .siipri;  noto  :i.  at  78:128. 
llocauso  thochangos  inado  hy  .\mondmont  No.  I  do 
not  niatoriallv  alter  tho  suhstanco  of  tho  |)roposod 
lull!  cliango  or  raise  any  novel  regulatory  issues. 
Amondinent  No.  1  is  not  suhjoct  to  notice  and 
comment. 
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rule  change.  This  order  grants  a])proval 
oi  the  pn)j)o.sed  rule  change,  as 
modified  l)v  Amendment  No.  1  thenito. 

II.  Description  of  the  Proposed  Rule 
(liange 

The  Exchange  |)roposes  to  list  and 
trade  .Shares  of  the  Fund  under  NY.SE 
Area  Erputies  Rule  H.tiOO.  which  governs 
the  listing  and  trading  of  Managed  Fund 
.Shares.  The  .Shares  will  lx;  offered  by 
the  (laymore  Exchange-Tradetl  f’und 
I'rust  2  (“Trust”),’’  a  .statulorv  trust 
organized  under  the  laws  of  the  .State  of 
Ddaware  and  registered  with  the 
( Commission  as  an  o])en-end 
management  investment  companv.  The 
investment  adviser  for  the  Fund  is 
Guggenheim  Funds  Investment 
Advisors.  EL(C  (“Adviser”).  The  bank  of 
New  York  Mellon  is  the  custodian  and 
transfer  agent  for  the  Fund.  Guggenheim 
Funds  Distributors.  LEG  is  the 
distrihufor  for  the  Fuiul.  The  Exchange 
.states  that  the  Adviser  is  affiliated  with 
a  broker-dealer  anti  that  the  Adviser  has 
represented  that  it  has  implemented  a 
tire  wall  with  rtispect  to  its  broker- 
dealer  affiliate  regarding  access  to 
information  conctuning  the  ettmposition 
and/or  changes  to  the  Fund's  portfolio. “ 

G’tjg^ge/j/ie/m  Hnluincad  Total  Raliirn 
KTT 

The  Fund’s  invtistment  objective  will 
he  to  seek  maximum  total  return, 
compo.sed  of  income  and  cajiital 
a|)j)reciation.  The  Fund  will  normally' 
invest  in  a  portfolio  of  fixetl-income 

’’riu!  'rnisl  is  iiiuldr  llii!  Invuslmonl 

Conipiiny  Act  of  l‘M()  ("Umi  Act").  On  luiU'  it. 

2011.  till! 'rriisl  ril(!(l  with  tin;  Conitni.ssion  an 
anuMidinnnt  to  its  niaistiation  statciinant  on  Form  N- 
lA  iindor  tin:  .Socuritios  Act  of  102:1  (".Socuritios 
Act")  and  tin;  1040  Act  r(datinj>  to  tin;  F’um)  (I'ilo 
Nos.  ;i:i;i-i:i."il0.*)  and  811-21010)  (••)<(  ft;!  St  rat  ion 
Statoinont").  In  addition,  tin;  Commission  )ias 
issued  an  ortlur  erantinj^  curtain  (ixmnptivu  ruiiul  to 
tliu  Trust  undur  tliu  1<)40  .\ct.  .S'cu  Invustmunt 
Company  Act  Ruiuasu  No.  2fl271  (Mav  18.  2010) 

(File  No.  812-i:i.'>:t4)  (“Fix(!m])tiv(!  Ordur"). 

'■.S’m'  NY.SF)  An;a  Fa|uitius  Rulu  O.tittO. 

Commontary  .00.  In  tin;  (wunt  (a)  tin:  Advisin'  or  any 
sul)-advisc!r  l)ot:onu!s  nuwlv  alliliatuil  witli  a  lirokur- 
dualur.  or  (I))  any  muv  advi.sur  or  suli-advisur 
l)ucomus  aliiliatud  witti  a  lirolcur-dualur.  it  will 
implumunt  a  tiro  wal)  witli  ruspuct  to  suc)i  lirokur- 
dualur  ruuardina  access  to  inlormation  concerning 
tile  composition  and/or  changes  to  the  portlolio. 
and  will  he  suhject  to  procedures  desiened  to 
prevent  the  use  and  dissemination  ol  material  non- 
piihlic:  inlormation  re^^ardin^  such  portlolio. 

^Tlie  term  "normallv"  includes,  hut  is  not 
limited  to.  the  alisence  ol  extreme  volatilitv  or 
trading  halts  in  the  sixmrities  markets  or  the 
fmancial  markets  {•enerally:  circumstances  under 
which  the  Fund's  investments  are  made  lor 
temporary  defensive  purposes;  o|ierational  issues 
(uiusin^  dissemination  of  inaccurate  market 
information;  or  fon;e  majeure  type  events  such  as 
systems  failure,  natural  or  man-made  disaster,  act 
of  Cod.  armed  r:onnict.  act  of  terrorism,  riot  or  lalior 
disruption,  or  any  similar  intervening  (;ircumstance. 


instrumont.s  of  vurying  iiuititritio.s  ami 
(xpiity  .sucuritio.s. 

Tixad-Incoina  Instnnaants  Invastniants 

Tho  fixod-incoim:  in.strituKMits  in 
which  tlu!  Fund  will  invu.st  includo 
hond.s,  debt  socitritio.s,  <nid  olhor  .similar 
instnnmint.s — such  tis  Truiisurv 
socuritios,  collatonilizod  morfgagt! 
obligations,  collatoralizod  loan 
obligations,  and  niortgago-  and  a.ssot- 
bitckttd  socuritios — issuod  by  various 

II. ,S.  and  non-l]..S.  iniblic-  or  priviito- 
soctor  ontitios.  Tho  Fund  will  normally 
invost  at  loast  0.')%  of  its  as.sots  in  fixod- 
inconio  in.strumonts.  In  addition,  tho 
Fund  may  invost  in  l)..S.  and  non-lI..S. 
dollar-donominatod  dobt  socuritios  of 

IJ. S.  and  foroign  corporations, 
govornmonts,  agoncios,  and  supra¬ 
national  agoncios." 

Whilo  tho  Fund  gonorally  will  invo.st 
moro  than  30%  of  its  a.ssots  in 
inv(!stmont-grad(!  fixod-incomo 
instrumonts,  tho  Fund  also  oxpocts  to 
invo.st  to  a  niciximtnn  of  35%  of  its  total 
assots  in  high-yiold  dobt  soenritios 
(“junk  bonds”),  which  an;  dobt 
soenritios  that  aro  nitod  bttlow 
inv(!stmont-gr;ido  by  iiiitionally 
rocogniztul  .stati.stical  ratitig 
organizations,  or  aro  unratod  soenritios 
that  tho  Advi.sor  holiovos  aro  of 
comparablo  (piality.  Tho  Fund  may 
invost  u])  to  3()‘}(>  of  its  total  a.ssots  in 
dobt  socuritios  donominatod  in  foroign 
curroncios  and  may  invost  without 
limitation  in  l).S.  dollar-donominatod 
dobt  soenritios  of  foroign  issuors.  Tho 
Fund  may  invost  np  to  2t)%  of  its  total 
a.ssots  in  dobt  soenritios  and  instrumonts 
that  aro  ocononiically  tiod  to  omorging 
markot  coimtrios.” 

Tho  Fund  may  invo.st  in  niortgago-  or 
a.ssot-backod  socuritios  and  is  limitod  to 
10%  of  its  total  as.sots  in  any 
combination  of  mortgago-rolatod  or 
othor  a.ssot-backod  intorost-only  or 
princijial-only  soenritios.'"  This 
limitation  doos  not  apply  to  .soenritios 
issuod  or  guarantood  by  fodoral  agom:io.s 
or  U.S.  govornmont  sponsorod 
instrumontalitios.  such  as  tho 
Govornmont  National  Mortgago 
Administration,  tho  Fodiiral  Housing 

"Cemu'iilly.  ii  (;()i'piiriil(t  hond  must  hiivc;  .SlOO 
million  or  mon;  pur  amouni  oulstamling  lo  l)e 
considmed  as  an  eligible  inveslmtml. 

'’Fimu'ging  mark(4  countricis  an;  couniries  lhal 
major  inlernalional  Fmancial  institutions,  such  as 
the  World  Hank,  geiuMally  considia'  lo  lx;  less 
(tconomically  matnn;  than  d(!velop(Ml  nations. 
Fmerging  market  couniries  (;an  include  everv  nation 
in  the  world  ex(;ept  the  United  .Slat(!.s.  Canada, 
japan.  Australia.  .N'euv  /ealand.  and  most  c.ountri(!S 
located  in  Western  Furop(!.  Cenerally.  a  corporate 
hond  of  an  issuer  in  an  eiiMuging  market  must  have 
.S2I)II  million  or  mor(!  paramount  outstanding  lo  he 
considiu'ed  as  an  eligible  invcjsiment. 

"’.See  suimi  nol(!  4. 


Admiiii.stratioii,  tho  Fodoral  Nationtil 
Mortgago  Assoc:iatiou,  and  tho  Fodoral 
Homo  Etian  Mortgago  Gorjioration.  Tho 
Fund  may  purchiiso  or  soil  socuritios  on 
a  whoii-issuod,  dolavod-dolivorv.  or 
forward-commitmoiit  htisis  and  mav 
ongago  ill  short  .siilos. 

'I'ho  Fund  mav  invo.st  in  short-torm 
in.strumonts  such  as  comniorcial 
ptipor,"  ropurcha.so  agroomonts,'-  and 
rttvor.so  ro])nrcha.so  agroomonts. '  *  Tho 
Fund  may  invo.st  in  monoy  markot 
instrumont.s  (including  oth(!r  funds  that 
invost  oxclusivoly  in  monoy  markot 
instrumonts).  Thoso  invostimaits  in 
monoy  markot  instrumonts  may  bo  as 
part  of  a  tomjiorary  dofonsivo  stratogy  to 
jirotoct  against  tomporary  markot 
doclinos. 

Tho  Fund  may  invo.st  in  dobt 
socuritios  that  havo  variahlo  or  floating 
intorost  ratos  that  aro  ntadjustod  on  sot 
datos  (such  as  tho  last  day  of  tho  month 
or  calondar  ciuartor)  in  tho  caso  of 
variahlo  ratos,  or  whomtvor  a  spocifiod 
intorost  rato  chango  occurs  in  tho  caso 
of  a  floating  rato  instrnmont.  Tho  Fund 
will  not.  howovor,  invost  in  invor.so 

"  The  cmmiKU'ciai  papeu'  iu  which  tlu;  Fuud  mav 
invest  inchuhvs  vaiiahle-ammmt  mastcu' dcmiaiid 
u()t(!S  and  ass(!t-l)ack(!d  commercial  paper. 
Commerc:ial  paper  normalh'  re|)resents  short-term 
un.s(!cured  promissorv  nol(!s  issued  in  iHsirer  form 
l)V  hanks  or  hank  holding  companies,  corporations. 
Finance!  companies,  and  other  issuers. 

Repurchase!  iigre!e!me!nls  are!  fixe!el-ine:e)me! 
see:urilie!s  in  the!  feirm  eif  iigre!e!me!nts  hae;ke!el  hv 
e:e)lhile!nd.  ’Fheise!  <igre!e!me!nts.  whie:h  may  he!  vieiweiel 
iis  a  type!  eif  se!e:ure!el  le!neling  by  the  Funel.  Iypie:ally 
inveilve!  the!  ae:epiisitie)n  by  the!  Funel  eif  se!e;uritie!s 
freim  the!  seilling  inslitutiein  (sue;h  as  a  hank  eir  a 
hreike!!' eleiiile!!').  e:e)uple!el  with  the!  agre!e!meinl  that  the! 
seilling  insliluliem  will  re!pure:hase  the!  uneleirlying 
se!e:uritie!s  at  a  spe!i:ifie!el  |)rie:e!  anel  at  a  fixeel  time! 
in  the  future  (eir  ein  ele!mand).  These  iigre!e!me!nls  m.iv 
hei  maele  with  re!spe!cl  tei  anv  eif  the  |jeirtfeiliei 
se!e:urilie!s  in  whie:h  the  Funel  is  aulheiri/.ed  lei  inveisl. 
'Fill!  Fund  niiiy  enter  into  repurchase  agreements 
with  (i)  memher  liiinks  of  the  Feelenil  Reserve 
.System  Inn'ing  total  assets  in  exeiess  of  S5l)l)  million 
iinei  (ii)  see;urities  dealers  ("Qualilieil  Institutions"). 
'Fill!  Adviser  will  monitor  llie  eionlinueel 
i;ieelilweirlliiness  of  Qiiedifieel  Institutions.  I'lie 
Funel  may  iif;cept  a  wiele  veirieity  of  unilerlving 
sei;urilies  its  i;olliili!ral  for  the  reiiuri;hiisi! 
iigreemenls  entered  into  by  tlie  FTmel.  .Suc:h 
i;olheler<il  may  ini;luile  II. .S.  government  sei:urities. 
i:orporiile  oliligiitiiins.  ei|uily  sei:m'ities.  munii:ipid 
ili!lil  se!e:urilies.  morlgage-liai:keil  sei:urilies.  anel 
i:onve!rlilili!  si!i:urities.  Anv  .sui:h  .set:urilii!s  serving 
as  i;oll;ileral  iire  miirkeii  to  market  ehiily  in  oreli!r  to 
maintain  full  e:eillale!riili/.iitiim  (lvpii:allv  puri:hase 
prii:e  plus  iiia:rueil  interest). 

' '  Reverse  ii!puri:liii,se  iigreemenls  involve  the  sale 
of  see:urilies  with  an  iigreiMiienl  lo  re|niri:hase  the 
.se!i;urilii!s  ill  iin  iigreeil-u|ion  |irie:e.  eliite,  iind  interest 
piiymenl  iinel  have  the  i:hiiriii:ti!ri.stic;s  of  liorrowing. 
'Fill!  si!i:urilii!s  puri:hase!el  with  the!  funels  oliliiini!il 
from  the  iigiei!mi!nt  anel  .se!(;urilii!s  laillalieridizing 
the  agrei!mi!nt  will  have!  maturity  elalies  no  liitier  Ihiin 
till!  ri!]iiiymi!nl  elate.  Ciinerally  the  effeii:t  of  sui:h 
transaiitions  is  llial  thi!  Fund  e:an  ri!i;ovi!r  iiil  or  most 
of  till!  i.'iisli  invested  in  tlu!  |>eirt folio  see:urilies 
involvied  eluring  thi!  tierin  of  the  reverse  repurchase! 
agii!i!menl.  while  in  manv  e:iisi!S  the  Funel  is  alili!  lo 
ki!i!p  some  of  the  interiest  ini:omi!  assei(;ialed  with 
those  .sia;urilies. 
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floaters.  Yarial)le  or  floating  inter(;st 
rat(!S  generally  reduce  changes  in  the 
inark(!t  price  of  .securities  from  their 
original  purchase  jn'ice  hecansc;,  upon 
readjn.stinent,  such  rates  ai)proxiinate 
market  rates.  Accordingly,  as  interest 
rates  decnnise  or  increase,  the  potential 
for  ca])ital  ajjpnuaation  or  dej)r(!ciation 
is  less  for  variahh;  or  floating  rate 
securities  than  for  fixtid  rate  ohligations. 
Many  securities  with  variable  or  floating 
int(!rest  rates  ])nrchase(l  by  the  Fund 
will  he  subject  to  payment  of  ])rincipal 
and  accrued  int(;rest  {nsnally  within 
seven  days)  on  the  Fund's  demand.  The 
terms  of  such  demand  instruments 
nupnix;  payment  of  ])rinci])al  and 
accrued  interest  hv  tlu;  issuer,  a 
guarantor,  ora  licpiidity  ])rovid(;r.  The 
Adviser  will  monitor  the  pricing, 
(juality,  and  liquidity  of  the  variable  or 
floating  rate  .securities  held  by  the  Fund. 

With  re.s])ect  to  fixed-income 
instrnment  investments,  the  P’und  may, 
without  limitation,  seek  to  obtain 
market  exposiin;  to  the  securities  in 
which  it  ])rimarily  invijsts  by  entering 
into  a  series  of  ])urchase  and  .sab; 
contracts  or  by  using  other  investment 
technicines  (such  as  huv  hacks  or  dollar 
rolls). 

Equity  Sacuritics  Invest nunits 

The;  l*’und  may  invest  u])  to  8r)%  of  its 
total  assets  in  II.S.  exchange-li.sted 
(!(|uity  scicurities  and  foreign  (Ujuity 
.securities. The  Fund  may  invest  u])  to 
80%  of  its  total  assets  in  II.S.  exchange- 
listed  preferred  stock,  convertible 
.securities.''’  and  other  e(|uity-related 
.securities.  The  Fund  may  gain  exposure 
to  commodities  through  investment  of 
np  to  80%  of  its  total  as.sets.  which  may 
include  investments  in  exchange-traded 
products  (“Underlying  ETFs") and 
exchange-traded  notes  (“ETNs”).'^  The 
Fund  may  invest  in  the  securities  of 
exchange-listed  real  estate  investment 
trusts  ("REITs”),  which  pool  investors’ 


'■'Tlu!  I()r(iif;ii  titiuily  sccurilios  in  wliicli  tho  Fund 
iiiiiv  iiivnsl  u  itt  l)(!  limitiKl  to  s(!(:urilii!s  lliiil  triidi! 
in  iiiiii'kots  that  an;  momliors  otllic!  Iiiliainarkot 
.Survoiltanco  (Iroup  ('  I.SO").  wliicli  inchutos  all  U..S. 
national  .sociiritiijs  oxcliangos  and  cortain  tonngn 
(!X(:lianj>(!.s.  or  inarkots  tliat  ar(!  part  ins  to  a 
oonipnduMisivi!  siirviiillaiua!  .sliarin}^  a<;ni(nn(!nt  with 
till!  l'ix(;han”i!. 

'''  (ionviM'tihlt!  .s(!(:nriti(!s  incindo  l)onds, 
dcdinntnrirs.  notos.  pridnrrod  stocks,  and  otli(!r 
snenritins  tliat  ontitlo  tho  holdor  to  acqniro  connnon 
stock  or  other  o(|uity  socuritios  of  tho  saino  or  a 
dilioront  issuor. 

I  Indoriving  liTl’s  incindo 'I'rust  Issnod  Kot:oipts 
(as  doscrihod  in  NY.SI-i  Area  liipiitios  Kulo  H.2t)l)); 
Connnoditv-Masod  'frnst  .Shares  (as  doscrihod  in 
NY.St:  Area  licpiitios  Knio  K.2t)l):  Cnrroncy  Trust 
.Shares  (as  do.scrihod  in  NY.Sl'i  Arc:a  l•k|lliiios  Kulo 
8.2t)2):  (ioininodity  Index  Trust  Shares  (as  doscrihod 
in  NYSK  Area  lYiuitios  Kulo  8.21)2);  and  'I'ru.st  Units 
(as  doscrihod  in  NY.Sti  Arc:a  Kipiitios  Kulo  tt..'il)t)). 

'^ITNs  include  Indox-I.inkod  .Securities  (as 
doscrihod  in  NYSK  Area  K(|uitios  Kulo  .").2(j)(li)). 


funds  for  investments  primarilv  in 
commercial  real  estate  pro])ertie.s,  to  the 
extent  allowed  by  law.  Investment  in 
REITs  mtiy  he  the  most  pnictical 
civailahle  meiins  for  the  Fund  to  invest 
in  the  real  estate  industrv. 

( )l  her  In  vestments 

As  a  non-princi]);il  investment 
strategy,  the  Fund  m<iy  invest  in 
insnnmce-linked  .securities  iiiul 
structured  notes  (notes  on  which  the 
amount  of  principal  re])avment  and 
interest  payments  are  based  on  the 
movement  of  one  or  more  specified 
factors,  such  as  the  movement  of  a 
particular  security  or  security  index) 
other  than  ETNs.  The  Fund  may  invest 
in  certificates  of  deposit  ("CDs”),  time 
de])o.sit.s,  and  hankers’  acceptances  from 
II. ,S.  hanks.  A  hankers’  acceptance  is  a 
hill  of  exchange  or  time  draft  drawn  on 
and  accepted  by  a  commercial  hank.  A 
CD  is  a  negotial)le  interest-hearing 
instrument  with  a  specific  maturity.  CDs 
are  i.ssued  by  hanks  and  savings  and 
loan  in.stitutions  in  exchange  for  the 
deposit  of  funds  and  normally  can  be 
traded  in  the  .secondary  market  jirior  to 
maturity.  A  time  dep)).sit  is  a  non- 
negotiahle  rec:eipt  i.ssued  hv  a  hank  in 
exchange  for  the  deiiosit  of  funds.  Like 
a  CD,  it  earns  a  specified  rate  of  inlere.st 
over  a  definite  ])erio(l  of  time;  however, 
it  cannot  he  traded  in  the  .secondary 
market. 

The  Fund  may  invest  in  zero-coupon 
or  pay-in-kind  securities.  These 
securities  are  debt  securities  that  do  not 
make  regular  cash  interest  payments. 
Zero-con])on  securities  are  sold  at  a 
deep  discount  to  their  face  value.  Fay- 
in-kind  securities  ])ay  interest  through 
the  issuance  of  additional  securities. 
Because  zero-coupon  and  pay-in-kind 
securities  do  not  pay  current  cash 
income,  the  i)ric:e  of  these  securities  can 
he  volatile  when  interest  rates  fluctuate. 

The  Fund  may  use  delaved-deliverv 
traii.sactions  as  an  investment  technique. 
Delayed-delivery  traii.sactions,  also 
referred  to  as  forward-commitments, 
involve  commitments  by  the  Fund  to 
dealers  or  issuers  to  acijuire  or  sell 
securities  at  a  specified  future  date 
beyond  the  customary  settlement  for 
such  securities.  These  commitments 
may  fix  the  payment  price  and  interest 
rate  to  he  received  or  ])aid  on  the 
investment.  The  Fund  may  ])urcha.se 
securities  on  a  delayed-delivery  basis  to 
the  extent  that  it  can  anticipate  having 
available  cash  on  the  settlement  date. 
I3elayed-delivery  agreements  will  not  he 
used  as  a  sjieculative  or  leverage 
techni(|ue. 

The  Advi.ser  may  attempt  to  reduce 
foreign  currency  exchange  rate  risk  by 
entering  into  contracts  with  hanks, 


brokers,  or  dealers  to  purchase  or  sell 
foreign  currencies  at  a  future  date 
(“forward  contracts”). 

The  Fund  may  invest  in  the  securities 
of  other  investment  companies.  Under 
.Section  12(d)  of  the  1940  Act,  or  as 
otherwise  ])ermilte(l  by  the  Uommission, 
the  Fund’s  investment  in  investment 
conqianies  is  limited  to.  subject  to 
certain  exceptions,  (i)  8%  of  the  total 
out.standing  voting  slock  of  any  one 
inve.stment  com|)any,  (ii)  .')%  of  the 
Fund’s  total  a.ssets  with  resjiect  to  anv 
one  inve.stment  company,  and  (iii)  10% 
of  the  Fund’s  total  as.sets  with  respect  to 
investment  companies  in  the 
aggregate."* 

The  Fund  will  he  considered  non- 
diversified  and  can  inve.st  a  greater 
portion  of  as.sets  in  securities  of 
individual  issuers  than  a  diversified 
fund."' 

The  Fund  may  not  inve.st  more  than 
25%  of  the  value  of  its  net  a.ssets  in 
.securities  of  issuers  in  any  one  industry 
or  group  of  industries.  This  restriction 
does  not  apply  to  ohligations  i.ssued  or 
guaranteed  by  the  U..S.  Government,  its 
agencies,  or  its  instrumentalities. 

The  Fund  may  hold  up  to  an  aggregate 
amount  of  1.1%  of  its  net  a.ssets  in 
illiiluid  securities-"  (calculated  at  the 


l.S  ll..S.(;.  K()ii-I2((l). 

A  ■'non-diviMsiliod  coinpiinv."  its  didintul  in 
.Snclion  .S(l))(2)  olThn  1!)4()  .Act.  means  niiv 
mana^emenl  coinpanv  oilier  than  a  diversilied 
compain  (as  defined  in  .Section  .^(hKl)  of  the  ni4(l 
Act). 

-"1  he  Fund  mav  invest  in  master  demand  notes, 
which  are  demand  notes  that  permit  the  investment 
of  fluctiiatine  amounts  of  monev  at  varviii”  rates  of 
interest  |)iirsuant  to  arranj’einents  with  issuers  who 
meet  the  (juality  criteria  of  the  t'und.  The  interest 
rate  on  a  master  demand  note  mav  fluctuate  based 
u|)on  changes  in  specified  interest  rates,  he  reset 
periodically  accordinj^  to  a  prescribed  formula,  or 
he  a  set  rate.  Althouf^h  there  is  no  secondary  market 
in  master  demand  notes,  if  such  notes  have  a 
demand  feature,  the  pavee  mav  demand  pavmeut  of 
the  lU'incipal  amount  of  the  note  u|ion  relatively 
short  notice.  Master  demand  notes  are  ‘•encirallv 
illirpnd  and  therefore  subject  to  llie  Fund's 
percentage  limitations  for  holdings  in  illiipiid 
.securities.  In  addition,  the  Fund  mav  |mrchase 
participations  in  corporate  loans.  I’articipation 
interests  generally  will  he  acipiired  from  a 
commercial  hank  or  other  financial  institution 
("l.ender")  or  from  other  holders  of  a  participation 
interest  ("I’articipant").  The  purchase  of  a 
participation  interest  either  from  a  l.ender  or  a 
l’artici|)ant  will  not  result  in  any  direct  contractual 
relationshi|)  with  the  borrowing  companv 
("liorrower").  The  Fund  generallv  will  have  no 
right  directly  to  enforce  compliance  by  the 
liorrower  with  the  terms  of  the  credit  agreement. 
Instisid.  the  Fund  will  he  reipnred  to  ridv  on  the 
Lender  or  the  I’articipant  that  sold  the  |)artici|)ation 
interest,  both  for  the  enforcement  of  the  l•■und■s 
rights  against  the  liorrower  and  for  the  receipt  and 
processing  of  pavments  due  to  the  Fund  under  the 
loans.  Under  the  terms  of  a  participation  interest, 
the  Fund  mav  he  regarded  as  a  member  of  the 
I’articipant.  and  thus  the  Fund  is  subject  to  the 
c:redil  risk  of  both  the  liorrower  and  a  I’articipant. 
I’articipation  interests  are  generally  subject  to 
restrictions  on  resale.  Uenerallv.  the  I’und  considers 
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time  of  investment),  including  Ride 
144A  .securities.  Tlie  Fund  will  monitor 
its  portfolio  li(|nidity  on  an  ongoing 
basis  to  determine  whether,  in  light  of 
current  i;ircnmstances,  an  adeipiate 
level  of  li(|nidity  is  being  maintained, 
and  will  consider  taking  ajjpropriate 
steps  in  order  to  maintain  adeipiate 
liipddity  if.  through  a  change  in  values, 
net  assets,  or  other  circumstances,  more 
than  1.1%  of  the  Fnnd's  net  assets  are 
held  in  illiipdd  securities  and  other 
illi(|uid  a.ssets. 

The  Fund  intends  to  (pialify  for  and 
to  elect  to  he  treated  as  a  separate 
regulated  investment  comjianv  under 
Suhchapter  M  of  the  Internal  Revenue 
('.ode.-' 

The  Exchange  represents  that  the 
Shares  will  conform  to  the  initial  and 
continued  listing  criteria  under  NYSE 
Area  Eipiities  Rule  8.(i()().  The  Exchange 
further  represents  that,  for  initial  and 
continued  li.sting.  the  Fund  will  he  in 
i:omj)liance  with  Rule  l()A-3  under  the 
Exi.hange  Act.--  as  provided  by  NYSE 
Area  Eipiities  Rule  .1.3.  A  minimum  of 
lOO.OOO  Shares  of  the  Fund  will  he 
outstanding  at  the  commencement  of 
trading  on  the  Exchange.  The  Exchange 
will  obtain  a  representation  from  the 
i.ssuer  of  the  Shares  that  the  net  asset 
value  (“NAV”)  per  Share  will  he 
calculated  daily  and  that  the  NAV'  and 
the  llisclo.sed  I’ortfolio  will  he  made 
available  to  all  market  participants  at 
the  same  time. 

Consistent  with  the  Exemptive  Order, 
the  Fnnd  will  not  invest  in  options 
contracts,  futures  contracts,  or  swap 
agreements. 

The  Fund's  investments  will  he 
consistent  with  the  Fnnd's  investment 
objective  and  will  not  he  used  to 
enhance  leverage.  That  is.  while  the 
Fund  will  he  permitted  to  borrow  as 
permitted  under  the  1‘)4()  Act.  the 
Fund's  investments  will  not  he  used  to 
seek  performance  that  is  the  multiple  or 
inverse  multiple  {/.e.,  2X.s  and  3Xs)  of 
the  Fund's  primary  hroad-hased 
securities  benchmark  index  (as  defined 
in  Form  N-lA).-  * 

Additional  information  regarding  the 
Trust,  the  F'und,  and  the  Shares, 
including  investment  strategies,  risks, 
creation  and  redemption  procedures, 
fees,  portfolio  holdings  di.sclosure 
policies,  (listrihntions.  and  taxes,  among 

piirticipiilion  iiiterosts  to  lx;  illicjiiid  iind  Ihoritton! 
siil)i(K:t  to  tiu!  Fund'.s  porcontiiRi!  limitiilions  lor 
holdings  in  illi(|iiid  sitcuritios. 

20  U..S.(;.  K.'>1. 

irCI'K  24(l.ll).\-.l. 

-*Tlu!  K\i:liiin};o  n!pr<w«nils  lliiit  IIh;  Fund's  hroiid- 
Imsiid  .s(!c:nrili(!s  Ixxiclinuirk  indox  will  bo  idixitillod 
in  iin  iiniondininit  to  tho  K(!»istnition  .StatoiiKuit  to 
Ixr  iikxl  Ibllowing  tho  Fund's  First  Full  adondiir  yoar 
oF  porFormanco. 


other  things,  is  included  in  the  Notice 
and  Registration  Statement,  as 
applicable.-'' 

III.  Discussion  and  (Commission’s 
Findings 

After  careful  review,  the  (Commission 
finds  thiit  the  proposed  rule  chtmge  is 
consi.stent  with  the  reipiirements  of 
.Section  (i  of  the  Act  and  the  rules  and 
reguliitions  thereunder  a])pliciihle  to  a 
mttional  securities  exclumge.-"  In 
piirticnlar,  the  (Connni.ssion  finds  that 
the  ])roposed  rule  cluinge  is  consistent 
with  .Section  (j(h)(.1)  of  the  Act.-'’  which 
requires,  among  other  things,  that  the 
Exchange's  rules  hi;  designed  to  iJrevent 
fraudulent  and  manipulative  acts  and 
practices,  to  ])romote  jn.st  and  eijuitahle 
princijiles  of  trade,  to  foster  coojieration 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  .securities, 
to  remove  im])ediment.s  to  and  jierfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  .system, 
and.  in  general,  to  protect  investors  and 
the  public  interest.  The  (Connni.ssion 
notes  that  the  FTind  and  the  .Shares  must 
comply  with  the  requirements  of  NY.SE 
Area  Eipiities  Rule  H.tiOO  to  he  listed  and 
traded  on  the  Exchange. 

The  (Commission  finds  that  the 
pro|)o.sal  to  li.st  and  trade  the  .Shares  on 
the  Exchange  is  c.onsistent  with  .Section 
11  A(a)(1  )((C)(iii)  of  the  Act,-"  which  sets 
forth  (Congress's  finding  that  it  is  in  the 
public  intere.st  and  aiipropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  quotations  for.  and 
tran.sactions  in,  securities.  Quotation 
and  last-sale  information  for  the  Shares 
will  he  available  via  the  (Con.solidated 
Tape  Association  (“CCTA”)  high-speed 
line.  In  addition,  the  Portfolio  Indicative 
V'alue,  as  defined  in  NYSE  Area  Equities 
Rule  8.()0t)(c)(3),  will  he  widely 
disseminated  by  one  or  more  major 
market  data  vendors  at  least  every  1.1 
.seconds  during  the  (Core  Trading 
.Session.^"  On  each  husine.ss  day,  before 
commencement  of  trading  in  Shares  in 
the  (Core  Trading  Session  on  the 
Exchange,  the  Fund  will  di.sclo.se  on  its 
W'eh  site  the  Disc.losed  Portfolio,  as 

-■*  .S'(v  Nolicu  au(t  Ko<>isti'iilion  .Slaluinunt.  siii)rii 
1U)I(!S  a  aiut  .S.  r(!sp(x;liv(!tv. 
l.S  ll-.S-C.  7«F. 

-'‘In  approving  Ibis  proposoil  rulo  cliango.  tho 
(ioinini.ssion  nolos  that  it  has  (:onsi(l(M'(xl  llio 
proposod  rulo's  iinpacl  on  ollicioncv.  conipolilion. 
and  capital  Fonnation.  .S'oo  15  7(i(:(F). 

-'7  15  ll.S.C.  7«F(b)t5). 

^•'15  U..S.(;.  7Hk-l(a)(l)((;)(iii). 

-''According  to  tho  I'Acbango.  s(!voral  major 
markot  data  vendors  display  and/or  inako  widdy 
available!  I’orltolio  Indicative  Values  taken  From 
(ri'A  or  other  data  Fetids. 


defined  in  NY.SFC  Area  Equities  Rule 
8.n()()(c)(2).  that  will  form  the  basis  for 
the  Fund’s  calculation  of  NAV  at  the 
end  of  the  business  day.""  The  NAV  per 
.Share  of  the  Fund  will  he  determined  as 
of  the  clo.se  of  the  New  York  .Stock 
Exchange  (usually  4:00  p.m.  Eastern 
Time)  each  dav  the  New  York  .Stock 
Exi'.liange  is  open  for  tniding.  and  a 
basket  composition  file,  which  will 
include  the  security  names  and  share 
quantities  required  to  he  delivered  in 
exc.hange  for  Fund  .Shares,  together  with 
estimates  and  actual  cash  conqionents, 
will  he  puhlic.ly  disseminated  daily 
prior  to  the  opeidng  of  the  New  York 
.Stock  Exchange  via  the  National 
.Securities  (Clearing  Corporation. 
Information  regarding  market  juice  and 
trading  volume  for  the  .Shares  will  he 
continually  available  on  a  real-time 
basis  throughout  the  day  on  brokers' 
comjiuter  screens  and  other  electronic 
services.  Information  regarding  the 
jirevious  day’s  closing  juice  and  trading 
volume  information  for  the  Shares  will 
he  jnihlished  daily  in  the  financial 
section  of  newsjiajiers.  In  addition, 
jirice  information  for  the  debt  and 
equity  securities  held  by  the  Fund  will 
he  available  through  major  market  data 
vendors  and  on  the  .securities  exchanges 
on  which  such  .securities  are  listed  and 
traded.  The  Fund’s  Web  site  will 
include  a  form  of  the  jtrosjuiclus  for  the 
Fund  and  additional  ihita  relating  to 
NAV  and  other  ajijilicahle  quantitative 
iidormation. 

The  (Commission  further  believes  that 
the  jirojuisal  to  list  and  trade  the  .Shares 
is  reasonably  designed  to  jiromote  fair 
di.sclosure  of  iidormation  that  may  he 
nec.essary  to  juice  the  .Shares 
aj)j)roju'iately  and  to  jjrevent  trading 
when  a  reasonable  degree  of 
transjiarency  cannot  he  assured.  The 
CCommi.ssion  notes  that  the  Exchange 
will  obtain  a  rejjre.sentation  from  the 
issuer  of  the  .Shares  that  the  NAV  jier 
.Share  will  he  calculated  daily  and  that 
the  NAV  and  the  Disclosed  Portfolio 
will  he  made  available  to  all  market 
jiarticijjants  at  the  .same  time."'  In 
addition,  trading  in  the  .Shares  will  he 
snhjei'.t  to  NY.SE  Area  Equities  Rule 
8.(i()t)(d)(2)(D),  which  sets  forth 
circumstances  under  which  .Shares  of 
the  Fund  may  he  halted.  The  Exc.hange 

"'On  a  (laity  basis.  Ibn  Advisor  will  disdost!  For 
(sicli  porlFolio  s(x:iiritv  and  (itli(!r  linanciid 
insinnnoni  oFlIx;  F'nnd  tho  Following  inlonnalion 
on  lh(!  F'nnd's  Witb  sili;:  lickiir  symbol  (il 
applicablo);  namo  ol  S(x:nritv  and  linancial 
insirnnutnl:  ninnlxx'  oF  sliaros  or  dollar  valiio  oF 
s(!(:nriti(!s  and  Financial  insiruinonts  bold  in  Ibo 
IxirlFidio;  and  ixirconlago  woighting  oFtho  soenrity 
and  linancial  insinnnoni  in  tho  portFolio.  TIu!  Wi;!) 
sit(!  inlorination  will  bo  publicly  available  at  no 
ebargo. 

"  .S'o(!  NY.SF  Area  Fcpiitios  Kulo  H.()0()(d)(l  )(H). 
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may  halt  trading  in  the  Shares  if  trading 
is  not  occurring  in  tin;  securities  or  the 
financial  instruments  constituting  the 
llisclo.sed  Portfolio  of  the  Fund,  or  if 
oth(;r  nnnsnal  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  an;  present. I'urther.  the 
Ciommission  notes  that  the  Reporting 
Authority  that  provides  the  Disclosed 
Portfolio  must  imj)lement  and  maintain, 
or  he  subject  to,  procedures  designed  to 
pr(iv(!nt  the  use  and  dissemination  of 
material  non-pnhlic  information 
regarding  the  actual  components  of  the 
portfolio.  *■*  All  of  the  equity 
inve.stments  to  he  hehl  by  the  Fund, 
including  the  non-U. S. -listed  equity 
securities,  will  trade  in  markets  that  are 
ISC  memh(!rs  or  markets  that  an;  parties 
to  a  comprehensive  surveillance  sharing 
agreement  with  the  Exchange. The 
Exchange  represents  that  it  may  obtain 
information  via  the  ISG  from  oth(;r 
exchanges  that  are  members  of  ISG  or 
with  which  the  Exchange  has  entered 
into  a  com])rehensive  surveillance 
sharing  agreement.  The  Exchange  states 
that  it  has  a  general  policy  ])rohihiting 
the  distribution  of  material,  non-pnhlic 
information  by  its  employees.  'I'he 
fixchange  also  states  that  the  Adviser  is 
affiliated  with  a  broker-dealer  and  that 
tin;  Adviser  has  im])lement(;d  a  fire  wall 
with  res])ect  to  its  broker-dealer  affiliate 
regarding  access  to  information 
c:oncerning  the  com))osition  and/or 
changes  to  the  ])ortfolio. 

'-  Son  NY.SH  Arcii  luiuilics  Kulo  H.()()()((l)(2)((;) 
(providing  iiddilionnl  coiisichniitions  lor  thi; 
.siisponsioii  ()l  ti'iiding  in  or  riMnoval  from  lisliiig  of 
Managcid  Fund  .Sliaros  on  llm  Fxchangi)).  With 
nrspijcl  to  trading  halts,  thn  Fx(:h;nigo  may  considnr 
ollinr  rolovani  faotors  in  oxorcising  its  discndion  to 
hall  or  snspnnd  trading  in  thn  .Shams  of  Ihn  Fund. 
Trading  in  Shams  of  thn  F  und  will  hn  haldul  if  thn 
circuit  hrnaknr  |)aramntnrs  in  NY.SF  Area  Fcpiilins 
Knin  7.12  havn  hntsn  rixichnd.  Trading  also  mav  hn 
haltnd  hncansn  of  marknt  conditions  or  for  masons 
that,  in  thn  vinw  of  Ihn  Kxchangn.  makn  trading  in 
Ihn  .Shams  inadvisahln. 

Soo  NY.SF  Area  Fqnitins  Ruin  K.I)lK)(d)(2)(B)(iil. 

Si;i!  supra  notn  14. 

*'>  Sac  supra  notn  (i.  An  invnstmnnt  advisnr  to  an 
opnn-nnd  fund  is  rn(|nirnd  to  hn  rngistnrnd  nndnr  Ihn 
Invnstnumt  Advisors  Act  of  1<)4()  ("Advisors  ,\cl"l. 
As  a  rnsnlt.  thn  Advis(!r  and  its  ndalnd  pciisonnnl 
art!  snhjnct  lo  Ihn  provisions  of  Ruin  2()4A-1  nnd(!r 
Ihn  Ailvisnrs  Act  ri:l;iling  lo  codns  of  nihics.  This 
Ruin  rntinirtis  invnstmnnt  iidvisnrs  to  adopt  ;i  codn 
ofi!lhics  thill  rnllncts  Ihn  fidnciiirv  nainrnofthn 
rnlationship  lo  tditinls  as  wnll  as  compliiincn  with 
olhnr  ii))pliciihln  snenrilins  laws.  Accordingly, 
procndnrns  dnsignnd  lo  prnvnnt  thn  t:onnmmicalion 
anil  misnsn  of  non-pnhlic  infornnition  hy  an 
invnslmnnl  advisf!!'  mnsi  hn  consisinni  with  Rnin 
204A-1  nnilnr  thn  Advisors  ;\i:l.  In  iiddilion.  Ruin 
2l)(i(4)-7  nndnr  Ihn  Advi.snrs  Act  nnikos  il  nnlawfni 
for  an  invnslmnnl  iitlvisnr  lo  providn  invn.simnnt 
advicn  lo  clinnis  nnlnss  such  invnsimnnt  advisnr  has 
(i)  adopind  and  impinmnntnd  wrilinn  policins  iintl 
|)rocndnrt!s  rnasomihly  dnsignnd  to  prnvi!nl 
violation,  hy  Ihn  invnstmnnt  advisnr  anil  its 
snpnrvisnti  poisons,  of  thn  Advi.snrs  Act  and  Ihn 


The  Exchange  repre.sent.s  that  the 
Share.s  are  deemed  to  he  ecpiity 
.securities,  thus  rendering  trading  in  the 
Sluires  subject  to  the  Exchange's 
existing  rules  governing  the  trading  of 
ecpiity  .secairities.  In  support  of  this 
proposal,  the  Exchange  has  made 
rejire.sentations.  including: 

(1)  The  Shares  will  conform  to  the 
initiiil  iind  continued  listing  criteria 
imdctr  NYSE  Area  licuiities  Rule  H.tiOO. 

(2)  The  Exchiinge  hits  aiijiropriate 
rules  to  facilitate  tran.sactions  in  the 
Sharcts  during  all  trading  .sessions. 

(3)  The  Exchange’s  surveillance 
proc.ednres  apjilicahle  to  derivative 
jiroducts,  which  include  Managed  Fund 
Shares,  are  adecpiate  to  jiroiierly 
monitor  Exchange  trading  of  the  Sharcts 
in  all  trading  scissions  and  to  deter  and 
detect  violations  of  Exchange  rules  and 
ajiiilicahle  federal  securities  law.s.  "‘ 

(4)  Prior  to  the  t;c)mmc;nc:ement  of 
trading,  the  Exchange  will  inform  its 
Ecpiity  Trading  Permit  (“ETP”)  Holders 
in  an  Information  Bulletin  of  the  special 
t;harac:teristic;.s  and  risks  associiated  with 
trading  the  Shart;s.  Specificially.  the 
Information  Bulletin  will  di.scn.ss  the 
following:  (a)  The  jtrociednres  for 
purciha.ses  iind  redem])tion.s  of  Share.s  in 
Greation  Units  (;mcl  that  Share.s  are  not 
individually  recleemahle);  (h)  NYSE 
Art:a  Ecpiities  Rule  t).2(a),  which 
impo.ses  a  duty  of  due  cliligent:e  on  its 
ETP  Holders  to  learn  the  ctssential  fac:ts 
relating  to  every  ciu.stomer  prior  to 
trading  the  Share.s;  (c:)  the  risks  involved 
in  tracling  the  Shares  during  the 
Opening  and  Late  Trading  Scissions, 
when  an  updated  Portfolio  Indicative 
Value  will  not  he  c:alcnlatc;cl  or  iJiihlicly 
disseminated:  (d)  how  information 
regarding  the  Portfolio  Indicative  VTilue 
is  di.sseminated;  (e)  the  recpiirement  that 
ETP  fielders  deliver  a  prospectus  to 
investors  jturchasing  newly  issued 
Shares  prior  to  or  concurrently  with  the 
confirmation  of  a  transaction;  and  (f) 
tracling  information. 

(5)  For  initial  and  continued  li.sting, 
the  Fund  will  be  in  compliance  with 
Rule  1()A-3  under  the  Exchange  Act,-*^ 
as  jtrovided  hv  NYSE  Art:a  Ecpiities  Rule 
.'■1.3. 

(8)  While  the  Fund  generally  will 
invest  more  than  .'50%  of  its  as.sets  in 
investment-grade  fixed-income 
instruments,  the  Fund  may  invest  np  to 

Oiimmissiim  nilos  iiiliiptoil  lhi!mmuli!i':  (ii) 
implonmniiicl.  at  a  minimum,  an  annual  mviiiw 
m^artling  llm  aclnipiacy  of  llm  policins  anil 
pronnilurns  nslalilislmil  inirsuanl  lo  snl)|)ai'agi'aph  (i) 
aliovn  anil  llm  nffnniivnnnss  of  llmir 
impinnmntalion;  anil  (iii)  ilnsi”nalnil  an  intliviclual 
(who  is  a  supni  visnd  pnrson)  insponsihln  for 
ailminisinrinn  llm  policins  anil  procnilurns  ailo|)lncl 
imilnr  sul)paranra|)li  (i|  abovn. 

Saa  sapid  notn  14. 

*''17  CFR  240.1t)A-:i. 


з. '5%  of  its  total  assets  in  high-yield  debt 
.securities. 

(7)  (Consistent  with  the  Exemptive 
Order,  the  Fund  will  not  invest  in 
options  contracts,  futures  contracts,  or 
swiip  agreements.  The  Fund’s 
investments  will  he  consistent  with  its 
investment  objective  and  will  not  he 

и. sed  to  c;nhant:e  leverage. 

(8)  The  Fund  may  hold  uj)  to  an 
aggregate  amount  of  l.'5%  of  its  net 
assets  in  illiquid  securities  (calculated 
at  the  time  of  investment),  inc:lncling 
Rule  144A  .securities,  master  demand 
notes,  and  loan  participation  interests. 

(h)  A  minimnm  of  1  ()().()()()  Share.s  of 
the  Fund  will  he  outstanding  at  the 
commencement  of  trading  on  the 
Exchange. 

This  approval  order  is  based  on  all  of 
the  Exchange’s  rejiresentations  and 
description  of  the  Fund,  including  those 
set  forth  above  and  in  the  Notice. 

For  the  foregoing  reasons,  the 
Gommission  finds  that  the  propo.sed 
rule  change  is  consi.stent  with  Section 
(5(h)(.'5)  of  the  Act  *■'  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange. 

IV.  (Conclusion 

It  is  thewfoiv  ordawd.  pursuant  to 
Section  H)(h){2)  of  the  Act.^"  that  the 
jiropo.sed  rule  change  (SR-NYSEArca- 

2012- 142),  its  modified  by  Amendment 
No.  1  thereto  he.  and  it  herehv  is, 
a])|)roved. 

For  thii  (Commission,  hy  the  Division  of 
Trading  anil  Markets,  pursuant  lo  delegaled 
aulhorilv.' ' 

Kevin  M.  O'Neill, 

Dapiitv  Sacratan'. 

IFR  Dm:.  2()i:M):i27(i  Filed  2-12-i;i:  H:45  ami 
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Sucuritius  Exchangu  Act  of  1934  (tlu; 

'".S'(!i?  supra  111)1(1  20. 

U..S.(;.  78f(l)l(.S). 

">  l.a  ll..S.(:.  7«s(h)(2). 

"  17  CFR  200.;t0-:i(a)(12]. 
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“Act”)'  and  Rule  thereunder,- 

notice  is  heniby  given  tliat.  on  Fdjruarv 
3,  2013.  tlie  New  York  Stock  Fxcliange 
LIX;  (“NY.SI”'  or  the  "Fxchange")  filed 
with  the  .Secnrilies  and  Exchange 
(Commission  (the  “(Commission”)  tlie 
proposed  rule  change  as  de.scrihed  in 
Items  1  and  II  below,  which  Items  have 
Ixurn  j)repared  by  the  Exchange.  The 
(Commission  is  publishing  this  notice  to 
.solicit  comments  on  the  propo.sed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  j)roposes  to 
contemporaneously  delete  the  text  of 
Rule  KiOO.  which  governs  NYBX 
functionality.  The  text  of  the  |)ro])osed 
rule  change  is  available  on  the 
Exchange’s  Web  site  at  www.nvsa.com. 
at  the  j)rincipal  office  of  the  Exchange, 
and  at  the  F.ommission's  Public 
Relerencc;  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
self-regnlatory  organization  included 
•statemejits  concerning  the  purpose  of. 
and  basis  for.  the  propo.sed  rule  change 
and  discns.sed  anv  commimts  it  n'ccnvcul 
on  the  propo.siul  rule  change.  The  text 
of  those  statements  may  Im;  examined  at 
the  places  specified  in  It(!m  IV  hcdow. 
Th(!  Exchange  has  prepanul  summaries, 
set  forth  in  sections  A.  B.  and  (C  hidow. 
of  the  mo.st  significant  jiarts  of  such 
.statements. 

A.  Salf-na^uldtorv  Or^ani/Jil ion's 
Statonwnt  oft  ho  Purposo  of.  ond 
Statutory  Basis  for.  tlia  Proi)osod  Halo 
(lhanf>o 

\.  Purpose 

The  Exchange  intends  to  cease 
operating  New  York  Block  Exchange 
(“NYBX”).  effective  February  28.  2013. 
and  as  such,  proposes  to 
contemporaneously  delete  the  text  of 
Rule  1000.  which  governs  NYBX's 
functionality. ■*  NYBX  is  an  electronic 
(!xchangi!  facility  that  provides  for  the 
continuous  matching  and  execution  of 
all  non-di.sj)laved  NYBX  orders  with  the 
aggregate  of  liciniditv  in  the  NYBX 
Facility,  the  NYSE  Displav  Book'*  and 
considers  the  j)rotect(;d  (iiiotations  of  all 


'  l.S  U.S.(;.7Ks(l))(l). 

-  17  CI  K  24(l.1!ll)-4. 

Mil  2011.  Ilu;  filod  :i  similar  tiling  to 

ooaso  oporatiiiiis  ol  NY.Sl-i  Matclipoiiit  and  diilolo 
KiildS  ndaliid  llui  oxclian"!!  lacililv.  .S’co  Socurilios 
lOxchaiif'i!  ,\(:l  Koloaso  No.  (iilKOH  (Fohruarv  11. 
2011).  70  I'K  0010  (l-oliriiai  v  18.  201  1)  (.SR-NY.Sli- 
2011-0:i). 


automated  trading  centers  for  securities 
listed  on  the  NY.SE.  The  Exchange  is 
ceasing  operations  of  NYBX  Facility 
because  after  years  of  operations  the 
facility  has  not  garnered  enough  volume 
to  achieve  critical  mass  and  does  not 
have  .strong  suiiport  customers  |sic|.  The 
Exchange  will  provide  advance  notice  to 
its  members  and  memher  organizations 
of  the  discontinuation  of  this 
functionality. 

The  Exchange  akso  pro|)o.ses  to  make 
conforming  changes  to  remove 
references  to  Rule  KiOO  and  NYBX  from 
the  following  other  Exchange  rules:  Rule 
13.  Rule  1.3,  ,Siij)j)lementarv  Materials 
.1.3  aud  .20  to  Rule  79A.  Rule  HOC, 
Su]i])lementary  Material  .10  to  Rule  104. 
.Supplementary  Material  .10.  .12,  and 
.13  to  Rule  1043’,  .Su])plementarv 
Material  .40  to  Rule  11  (i.  Rule  123B. 
.Supplementary  Material  .10  to  Rule 
123(k  .Sujiplementary  Material  .2.3  to 
Rule  123D,  and  .Supplementary  Material 
.11  to  Rule  loot). 

2.  .Statutorv  Basis 

The  Exchange  believes  that  its 
])roj)osal  is  consistent  with  .Section  (i(h) 
of  the  .Securities  Exchange  Act  of  1034 
(the  “Act”).*  in  general,  ami  furthers  the 
objectives  of  .Section  (i(h)(.3)  of  the  Act.’’ 
in  jiarticular,  in  that  it  is  designed  to 
])revent  fraudulent  and  mani])ulative 
acts  and  jiractices.  to  jiromote  just  and 
ecpiitahle  princijiles  of  trade,  to  remove 
impediments  to  and  ])erfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  jirotect  investors  and  the 
jmblic  intere.st.  The  proposed  rule 
change,  in  conjunction  with  a  related 
communication  to  members  and 
member  organizations,  will  provide 
advance  notice  to  NY.SE  members  and 
memher  organizations  that  the  Exchange 
will  cease  operation  of  NYBX. 

B.  Solf-Bogiilatoiy  ()r<ianization’s 
Statoiuont  on  Burdan  on  Conipotition 

The  Exchange  does  not  believe  that 
the  propo.sed  rule  change  will  inipo.se 
any  burden  on  com|)etition  that  is  not 
necessary  or  a])])ro])riate  in  furtherance 
of  the  pur|)o.ses  of  the  Act.  'I'he 
propo.sed  changes  are  being  made  to 
remove  references  for  NYBX  from  the 
Exchange  Rules  to  corresjiond  with  the 
Exchange  ceasing  operations  of  NYBX 
facility.  'I’he  Exchange  is  ceasing 
operations  of  NYBX  Facilitv  because 
after  years  of  ojierations  the  facility  has 
not  garnered  enough  volume  to  acliieve 
critic;al  mass  and  does  not  have  strong 
su])i)ort  customers  |sicl.  'fhe  Exchange 
is  ceasing  o])erations  of  NYBX  because 


^  Ui  ll-S.C.  78UI)). 
■■l.S  ll.S.C.  7Hl(l))(.'-,). 


the  facility  was  not  competitive, 
therefore  ceasing  ojierations  should  not 
have  any  burden  on  com])etition. 

(.’.  S(df-Bogulatorv  Oiyanizat ion’s 
Statoinont  on  (ionnnonts  on  tin; 
Propo.sod  Bah;  (ihango  Bocoivad  From 
Momhors.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  projio.sed 
rule  change. 

III.  Dale  of  Efiecliveness  of  the 
Proposed  Rule  (Change  and  'fiining  for 
(Commission  Action 

'fhe  Exchange  has  filed  the  projiosed 
rule  change  ])ursuant  to  .Section 
19(l))(3)(A)(iii)  of  the  Act  and  Rule 
10l)-4(f)(())  thereunder.^  Because  the 
])roposed  rule  change  does  not:  (i) 
.Significantly  affect  the  jnotection  of 
investors  or  the  public  intere.st;  (ii) 
im]K).se  any  significant  burden  on 
comjietition;  and  (iii)  become  operative 
jirior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  shorter  time  as  the 
(Commission  may  designate,  if 
consistent  with  the  jirotection  of 
investors  and  the  |)uhlic  intere.st,  the 
proposed  rule  change  has  become 
effective  ])ursuant  to  Section  10(h)(3)(A) 
of  the  Act  and  Rule  10l)-4(f)(())(iii) 
thereunder.** 

The  Exchange  has  reipiested  a  waiver 
of  the  3()-day  operative  delav  so  that  the 
Exchange  can  cease  ojierations  of  the 
NYBX  Facilitv  hv  Fehruarv  28,  2013. 
The  Exchange  notes  that  NYBX  has  not 
achieved  significant  volume  during  its 
oiierations  and  does  not  believe  that 
ceasing  its  ojieratiou  will  significantly 
affect  the  protection  of  investors  or  the 
public  interest,  'fhe  Exchange  further 
notes  that  discontinuiiig  ojierations  of 
NYBX  at  month  end  will  coincide  with 
the  Exchange’s  billing  cycle  and  avoid 
the  expense  and  inconvenience  of 
extending  operations  into  a  partial 
month.  The  (kimmi.ssion  believes  that 
waiving  the  30-day  ojierative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  intere.st 
because  such  waiver  would  allow  the 
Exchange  to  cease  operations  of  NYBX 
without  incurring  the  expense  of 
extending  ojierations  into  a  jiartial 
month.  Therefore,  the  (iommission 


'■1.S  n..s.(:.  78s(i))(:i)(A)(iii). 

7  17  CFK  24(l.l<ll)-4(l')((i). 

“  17  Cl'K  24().1!ll)-4(ll(())(iii).  In  addilion.  Kido 
1!l-l)-4(i')(())(iii)  n!(|iiii(!s  dm  l':x(:liaii5>(!  In  f>iv(!  Ilm 
Cdniinis.sion  writUin  nodcaotllm  l  Acliaiif^o's  iiilaiil 
lo  fill!  Ilm  proposod  ndi!  changa.  along  wilh  a  liriid 
doscriplion  and  Inxt  otllm  propo.sod  rnlo  cliango. 
at  Ina.sl  livo  linsiimss  day.s  prior  lo  Ilm  daln  ol  tiling 
otllm  proposod  rnlo  cliango.  or  sncli  sliortor  tinm 
as  dosignalod  liy  Ilm  Connnission.  Tim  Fxchango 
lias  salistiod  this  ro(|iiironmnt. 
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designates  the  })ro])osed  rule  cliange  as 
oi)(!rative  as  of  February  28,  2013.’' 

At  any  time  within  00  days  of  the 
filing  of  such  i)ro])osed  rule  tdiange,  the 
(ioininission  smninarily  inav 
t(;in])oi’aril V  .sus])end  such  rule  change  if 
it  appears  to  the  Ciommissiou  that  such 
action  is  necessary  or  api)ropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV,  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  i:oncerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  submitted  by  anv  of 
the  following  methods: 

Electronic  Conunents 

•  Use  the  Commission’s  Internet 
comment  form  (http://\\'\v\v.sec.gov/ 
rules/sro.shtnil):  or 

•  Send  an  email  to  rnle- 
coniments@sec.gov.  Please  include  File 
Number  SR-NYSE-2()13-12  on  the 
subject  line. 

Paper  (ioininents 

•  Send  pajjer  comments  in  triplicate; 
to  Elizabeth  M.  Mur])hy,  Secretary, 
Securities  and  Exchange  Commission, 
100  1-’  Street.  NE.,  Washington.  DC 
20.'540. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2013-12.  This  file 
number  should  be;  included  on  the 
subject  line  if  email  is  used,  d’o  hel])  the 
Commission  proc(;ss  and  review  vour 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
])ost  all  comments  on  the  Commission’s 
Internet  Web  site  [}ittp://\v\v\v. sec.gov/ 
rnles/sro.shtinl).  Copies  of  the 
submission,  all  suhsecjuent 
amendments,  all  written  statements 
with  respect  to  the  jn-oposed  rule 
change  tliat  are  filed  with  the 
Commission,  and  all  written 
communic:ations  relating  to  the 
j)roj)osed  rule  change  between  the 
Commission  and  any  jjerson.  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
])rovisions  of  .'5  U.S.C.  .'5.'52.  will  he 
available  for  Web  site  viewing  and 
l)rinting  in  the  Commissiijn’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington.  DC  20.140,  on  official 
business  days  between  the  hours  of 
10:00  a. Ill.  and  3:00  ji.ni.  (io])ies  of  such 
filing  ahso  will  be  available  for 


■'Por  till!  |)Ui  |)().s(!.s  only  ol  waiving  llu;  SO-day 
oixnalivi!  dolay.  tlio  (ionnnission  has  considonid  tlio 
pi'oposod  rnln's  iin])a(:t  on  idiic.ioncA’.  coniiKUilion. 
and  capital  Idrinalion.  .S'cc  Ui  U.S.C.  78c(ll. 


insjiection  and  cojiying  at  the  princijial 
office  of  the  Exchange.  All  comments 
received  will  be  jiosted  without  change: 
the  Commission  does  not  (;ilit  personal 
id(;ntifving  information  from 
suhmissions.  You  should  suhinit  onlv 
information  that  vou  wish  to  make 
available  publicly.  All  suhniissions 
should  refer  to  File  Number  SR-NYSE- 
2013—12  and  should  be  suhmitted  on  or 
before  March  0,  2013. 

l''or  the  (ioiiunisKion,  hv  lln;  Division  of 
'I'radiiig  and  Markets,  ]nnsnant  to  delegated 
authority. 

Kevin  M.  O’Neill, 

Deputy  Secn'lary. 

IKK  Hoc.  201  :M)a27.'l  Filed  2-12-i:i;  H:4.')  am] 
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Schedule 

Fehniarv  7.  201 3. 

Pursuant  to  Suction  19(h)(1)  of  tho 
Sucuritius  Exchangu  Act  of  1934  (thu 
“Act”),'  and  Rulu  19t)-4  thuruundur,- 
noticu  is  huruby  given  that  on  )anuarv 
30,  2013,  Chicago  Board  Options 
Exchangu,  lncor]ioratud  (thu  “Ext:hangu” 
or  “(iBOE”)  filud  with  thu  Sucuritius 
and  Exchangu  Commi.ssion  (thu 
“Commission”)  thu  jiropo.sud  rulu 
changu  as  duscribud  in  hums  1.  II,  and 
111  bulow'.  which  hums  havu  huun 
pruparud  by  thu  Exchangu.  Thu 
Commission  is  |iuhlishing  this  notice  to 
solicit  communts  on  thu  proposed  rulu 
changu  from  inturustuil  persons. 

1.  .Sulf-Rugulatory  Organization’s 
.Statement  of  the  Terms  of  the  Suhstance 
of  the  Proposed  Rule  Change 

Thu  Exchangu  jiroposus  to  aiiiund  its 
Feus  Schudulu.  Thu  text  of  thu  jiroposud 
rulu  changu  is  available  on  thu 
Exchange’s  Wuh  situ  (http:// 
www.choe.coni/AhontdPOE/ 
(iBOELegalHegnlaton'l lonie.aspx),  at 
the  Exchange’s  Office  of  thu  .Sucrutarv. 
and  at  thu  Commission. 


|"i7(:KK2()().:ui-:Uii)(i2). 
'  l.'i  ll.S.C;.  7«s(l))(1). 

2  17  CFR  24().n)l)-4. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  thu 
Exchangu  includud  statuniunts 
concurning  thu  pui'iiosu  of  and  basis  for 
thu  jiroposud  rulu  changu  and  discus.sud 
any  communts  it  received  on  thu 
Jiropo.sud  rulu  changu.  Thu  text  of  tliusu 
.statuniunts  may  he  uxaniinud  at  thu 
jihK:u.s  sjiucifiud  in  Item  IV  below.  Thu 
Exchangu  has  jirujiarud  .summarius,  set 
forth  in  .suctions  A.  B.  and  C.  below,  of 
thu  most  significant  a.sjiucts  of  such 
statuniunts. 

A.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutorv  Basis  for,  the  Proposed  Bide 
Change 

1.  Purjiosu 

Thu  Exchangu  is  jirojiosing  to 
uliniinatu  thu  customur  transaction  fee 
for  X.SP  index  ojitions.  Ciirruntly,  thu 
Exchangu  has  a  .$0.18  customur 
transaction  fee  jiur  contract  for  all  index 
jiroducts.  with  .some  uxcujitions.  *  Thu 
Exchangu  is  ])ro|)o.sing  to  uliniinatu 
those  customur  tran.saction  feus  for 
transactions  in  XSP  index  ojitions. 
Eliminating  thu  cu.stomur  tran.saction  fee 
for  XSP  index  ojitions  will  allow 
Trading  Purinit  Iloldurs  who  engage  in 
X.SP  ojitions  trading  thu  ojijiortiniity  to 
jiav  lower  feus  for  such  tran.sactions  and 
jirovidu  greater  incuntivus  for  customers 
to  trade  X.SP  index  ojitions.  Thus,  thu 
jirojio.sud  changus  to  thu  customur  X.SP 
ojitions  tran.saction  feus  are  dusignud  to 
attract  greater  cu.stomur  order  flow  to 
thu  Exchangu.  'I’liis  would  bring  greater 
liijuidity  to  thu  market,  which  liunufits 
all  market  jiarlicijiaiits. 

Thu  jirojiosu  changes  are  to  take  effect 
on  Fuliruary  1.  2013. 

2.  Statutorv  Basis 

Thu  Exchangu  huliuvus  thu  jirojiosud 
rulu  changu  is  consi.stunt  with  thu 
.Sucuritius  Exchangu  Act  of  1934  (thu 
“Act”)  and  thu  rules  and  regulations 
thuruiindur  ajijilicalilu  to  thu  Exchangu 
and.  in  jiarticular,  thu  ruijuiruniunts  of 
.Suction  0(li)  of  thu  Act.  '  .Sjiucifically, 
thu  Exchangu  huliuvus  thu  jirojiosud  rulu 
changu  is  consi.stunt  with  .Suction  (i(li)(4) 
of  thu  Act.'’  which  jirovidus  that 
Exchangu  rules  iiiav  jirovidu  for  thu 
(Kjuitahlu  allocation  of  rua.sonahlu  dues, 
feus,  and  other  charges  among  its 


‘.S'oe  i:xdiiinf;o  .Sduululo  which  oulliniis 
(jxccplions  Ironi  Ihi.s  Iraiisaclion  Ici;.  (http:// 
www.clioe.com/puhlish/l'eesehvdule/ 
CISOI'FeeSctwiltilv.pdl). 

^  l.T  7Hl(t)). 

■•KS  U..S.(:.  7«l(h)(4). 
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'rrading  PcMinit  Holders  and  otlier 
persons  using  its  facilities. 

In  particular,  the  propo.sed  change;  is 
reasonable  because  it  will  allow  TPHs 
who  engage  in  XSP  o])tions  trading  the 
oj)portunity  to  pay  low(;r  fees  for  such 
transactions.  The  ])n)posed  changes  to 
the  customer  XSP  options  tran.saction 
fees  are  eepiitalile  and  not  nnfairlv 
di.scriininatorv  because  they  are 
designed  to  attract  greater  customer 
order  flow  to  the  Kxchange.  This  would 
bring  greater  licpiidity  to  the  market, 
which  benefits  ail  market  particijiants. 

li.  Si^lf-Iiegiilcitory  Oryanizat ion's 
Stntoniont  on  Bin  don  on  (ioinpotition 

(IlOE  does  not  believe  that  the 
ju’oposed  rule  change  will  im|)ose  any 
burden  on  competition  that  is  not 
nece.ssarv  or  appro])riate  in  furtherance 
of  the  purposes  of  the  Act.  The 
Exchange  does  not  believe  that  the 
jM'opo.sed  changes  to  customer  X.SP 
f)|)tions  transaction  fees  will  cause  any 
unnecessary  hurd(;n  on  intramarket 
competition  l)ecause.  while  customers 
are  ass(;.ss(;d  diff(;rent.  and  often  lower, 
fee  rates  than  other  mark(;t  partici|)ants. 
this  is  a  common  practice  within  the 
o|)tions  mark(;tplac(;,  and  customers 
oft(;n  do  not  have  the  .sophisticated 
trading  algorithms  and  syst(;ms  that 
other  market  participants  often  possess. 
Further,  to  the  (;xt(;nt  that  any  change  in 
intramarket  comi)etition  may  ri;sult 
from  the  jjropo.sed  changes  to  customer 
XSP  options  tran.saction  f(;{;s.  such 
possible  change  is  justifiable  and  offset 
hecau.se  the  chang(;s  to  such  fees  are 
jlesigned  to  attract  great(;r  customer 
order  flow  to  the  Exchange.  I'his  would 
bring  greater  liciuidity  to  the  market, 
which  benefits  all  market  participants. 
The  Exchange  does  not  believe  that  the 
])ropo.sed  changes  to  customer  XSP 
o])tion.s  tran.saction  lees  will  cau.se  anv 
unnecessary  burden  on  intermarket 
competition  because  the  changes  are 
minimal  and  a])ply  to  a  single  index  on 
the  Exchange.  'I'he  Exchange  also  notes 
that  it  op(;rates  in  a  highly-competitive 
market  in  which  market  participants  can 
readily  direct  order  flow  to  com])eting 
venues  if  they  deem  fee  levels  at  a 
|)articular  venue  to  hi;  excessive.  The 
propos(;d  rule  change  reflects  a 
com|)(;titive  pricing  structure  designed 
to  inc(;nt  mark(;t  participants  to  direct 
their  ord(;r  flow  to  the  llxchange.  and 
the  Exchange  l)eli(;ve.s  that  such 
structure  will  helj)  tin;  Exchangi;  r(;main 
competitive  with  tho.si;  fees  and  rel)ati;.s 
as.sess(;d  by  oth(;r  venu(;.s. 


C.  Solf-Bognlotoiv  Oiyonizalion's 
Staioinoni  on  (ionnnonts  on  tho 
Proposed  Bide  CAinnoo  Bocoivod  From 
Moinhors.  Poriicipimts,  or  Olliers 

'I’he  Exchange  neith(;r  solicited  nor 
r(;ceiv(;d  comments  on  the  proposed 
rule  changi;. 

III.  Date  of  ElTei:tiveness  of  the 
!’roposi;d  Rule  (ihange  and  'Fiming  for 
(Commission  Action 

'Flu;  foregoing  rule  change  has  hecomi; 
effective  pursuant  to  Section  1  t)(l))(.3)(A) 
of  the  Act  “  and  paragraph  (f]  of  Rule 
Hth— 4  7  thereunder.  At  any  time  within 
t)()  days  of  the  filing  of  the  proposed  rule 
change,  the  (Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  (Commission  that  such 
action  is  necessary  or  a])propriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
thi;  purjjo.ses  of  the  Act. 

IV.  Solicitation  of  (Comments 

lntere.sti;d  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  wh(;th(;r  the  ])ro])osed  rub; 
changi;  is  consistent  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
the  following  methods: 

Elect ronie  Oommeni  s 

•  IJ.se  the  (Commission’s  Internet 
comment  form  [hUiiJ/w’ww.sec.yov/ 
rides/sro. shindy,  or 

•  Send  an  email  to  ride- 
connnents@.sec.<’ov.  Please  include  File 
Number  SR-(CH()FC-2{)13-01.'i  on  the 
suhjec.t  line. 

Paper  Oonnnents 

•  Send  ])aper  comments  in  triplicate 
to  I'Clizaheth  M.  Mur])hy.  Sec.retarv. 
Securities  and  Exchange  Commission. 
100  F’  Street,  NFC.,  Washington,  D(C 
20.'540-10‘K). 

All  submissions  should  refer  to  File 
Number  .SR— (CHOE— 2013-01.').  'fhis  file 
numher  should  be  included  on  the 
subject  line  if  email  is  u.sed.  To  helj)  the 
(Commission  process  and  review  your 
comments  more  efficiently,  |)lea.se  use 
only  one  method.  The  (Commission  will 
po.st  all  comments  on  the  (Commission’s 
Internet  Web  site  [hit p://\\'\\'n'.sec.t’ov/ 
rnles/sro.shiml).  (Copies  of  the 
submission,  all  sul).sei|uent 
amendments,  all  written  statements 
with  res|)ect  to  the  ])ro])osed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
l)ropo.sed  rule  change  between  the 
(Commission  and  any  ])erson,  other  than 

'■n-.  ir.s.c.  7«s(li)(:i)(A). 

17  t:FK  24l).nil)-4(ll. 


tho.se  that  may  he  withheld  from  the 
public  ill  accordanc.e  with  the 
in  ovisions  of  .'i  II..S.(C.  .').')2,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Public 
Reference  Room.  100  1-'  .Street,  NE.. 
Washington,  IKC  20.')4‘)  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  such 
filing  also  will  he  available  for 
inspection  and  copying  at  the  princijial 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change: 
the  (Commission  does  not  edit  personal 
identifying  information  from 
suhmi.ssions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  F’ile  Number  .SR-CCH()E- 
2()13-()1.5.  and  should  be  submitted  on 
or  before  March  8.  2013. 

F'er  llii;  CCDinmission.  hy  llii;  Division  ol 
Trailing  anil  Markets.  ]nirsnanl  to  ilelegaleil 
aulhorily.'* 

Kevin  M.  O'Neill. 

Di'piity  Secreldi  x . 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68865;  File  No.  SR-BATS- 
2013-006] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  To  Modify  the  Short  Term 
Options  Series  Program 

Fehriiarv  7.  2013. 

Pursuant  to  .Section  19(h)(1)  of  the 
.Securities  Exchange  Act  of  1934  (the 
"Act”)  '  and  Rule  19h-4  thereunder.- 
notice  is  hereby  given  that  on  January 
23.  2013,  BAT.S  Exchange,  Inc.  (the 
“FCxchange”  or  “BA'f’.S")  filed  with  the 
.Securities  and  Exchange  Commission 
("Commission")  the  jirojiosed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  'I’lie  FNchange  has 
designated  this  pro])osal  as  a  "non- 
controversial”  ])roposed  rule  change 
])nr,snant  to  .Section  l‘)(h)(3)(A)  of  the 
Act  •*  and  Rule  19l)-4(f)(0)(iii) 
thereunder.’  which  renders  it  effective 
u])on  filing  with  the  Commission.  The 
(kimmission  is  publishing  this  notice  to 
solicit  comments  on  the  projiosed  rule 
change  from  interested  persons. 

''l7(;iR2l)ll.:)l)-:)(a)(12). 

'  U)  78s(l))(l). 

M7  CFR  24l).l‘ll)-4. 

‘  O')  II..S.C.  78s(l))(:))(Al. 

^  17  Cl  R  24l).lill)-4(ll(l>)(iii). 


I.  Sulf-ReRulatory  Organization’s 
Statjnnent  of  thi;  Torins  of  Substance  ot 
the  Proposed  Rule  (Change 

The  lixchange  fil(!(l  a  propt)sal  for  the 
BATS  Options  Market  (‘‘BATS 
Options”)  tt)  amend  its  rules  to  modify 
the  sliort  term  option  series  (‘‘Sliort 
Term  Option  Series”  or  “S  TOS”) 

ITogram  '•  to  ])ermit.  during  the  week 
hidore  expiration  week  and  expiration 
week  of  an  ojition  class  that  is  selected 
for  the  STOS  Program,  the  strike  price 
intervals  for  the  related  non-short  term 
option  series  ojJtions  to  he  the  same  as 
the  strike  price  interval  for  the  Short 
Term  Option  Series'-  options,  to  ])ermit 
the  Exchange  to  open  STOS  that  are 
opened  hy  other  .securities  exchanges, 
ami  to  adopt  a  rule  to  open  Short  Term 
Option  Series  for  trading  at  S0.5()  strike 
price  intervals  ior  ojjtion  classtis  that 
trade  in  one  dollar  imaxanents  and  are 
in  the  STOS  Program.  The  Exchange 
also  pro])oses  to  increa.se  the  numher  of 
expirations,  strikes  p(!r  class,  and 
classes  that  are  eligible  to  jjarticipate  in 
the  STOS  Program,  along  with  a 
clarifying  change  regarding  the  nnmh(!r 
of  initial  strikes  per  class.  Lastly,  the 
Exchange  is  proi)osing  to  amend  the 
didinition  of  Short  Term  0])tion  Series 
in  order  to  reflect  the  i)ropo.sed  increa.se 
in  the  numher  of  expirations  eligible  for 
])articipation  in  the  S'fOS  Program  and 
to  add  titles  to  several  of  its  rules  in 
order  to  make  clear  the  subject  matter 
that  the  rule  covers. 

The  text  of  the  projjosed  rule  change 
is  available  at  the  Exchange’s  Web  site 
at  hitp://\\’\\'U'.h(itslr<iding.conh  at  the 
principal  offic.e  of  the  Exchange,  and  at 
the  (Commission’s  Public  Reference 
Room. 


'■Tlu!  .STO.S  I’rogram  was  astaljlislual  in  August  ol 
2010  im  BAT.S  Options.  Sni‘  .Socui'itios  Bxdiaii”!! 

Act  Roloaso  No.  (12.S07  ()uly  20.  2010).  75  I'K  472:15 
(Ausiist  5.  2010)  (.SR-BAT.S-20 10-020)  (notice  ot 
liline  and  innntidiaU!  i!lTi!c:liv(!n(!ss  i!stal)lislnn>> 

.Sluirl  '(’(Min  Option  .Sori(!S  Rrograin  on  BAT.S).  Ot)u!r 
nxcliangos  liavo  also  i(stal)lislio(l  p(M'inancait  sliort 
term  option  jiroj^rains.  inclndiii”  1  lie  NA.SDAQ 
.Stoc);  Martlet  l.l.C  ("NOM").  NA.SDAQ  OMX  Blll.X 
l.LC  (“RHl.X").  C.iiicaf’o  Board  Options  Kxclianno 
(•■CBOK").  International  .Securities  Rxclianee 
C  lSi:").  NY.SR  Area  Ojitions  ("NYSR  Area  ").  NYSR 
Amex.  l.l.C  (  •Ainex  ').  NASIUQOMX  BX  (  TlX"), 
and  Boston  Options  Rxclianse  l.l.C  (  'BOX"). 

'■Sliort  rerin  Option  .Series  are  series  in  an  option 
class  tliat  is  apjiroved  lor  listing  and  trading  on  the 
Kxchange  in  which  the  series  is  oiiened  for  trading 
on  any  Thursday  or  Friday  that  is  a  hnsiness  day 
and  that  expires  on  the  Friday  ot  tlie  next  hnsiness 
week.  If  a  Thursday  or  Friday  is  not  a  hnsiness  day. 
the  .series  may  he  opened  (or  shall  e.x|)ire)  on  the 
first  linsiness  day  immediately  prior  to  that 
■fluirsday  or  Friday,  resirecliyely.  .Sec  BAT.S  Rides 
Ui.l(a)(57)  and2!1.2(n). 


11.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  tlie  (Commission,  tlie 
Exch.mge  included  statements 
cotic.erning  the  juii'iiose  of  and  basis  for 
the  jiropo.sed  rule  change  atid  discussed 
any  comments  it  received  on  the 
pro])osed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
places  specified  in  Item  IV  below.  '1  he 
I'Cxchangci  has  ])repared  summaries,  set 
forth  in  Sections  A.  B.  and  (.  below,  of 
the  most  significant  parts  of  such 
statements. 

(A)  S(df-Uf^gul(it()iy  Ori’anizafion's 
Statf^nwnt  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Buie 
Change 

1.  Pui'iiose 

The  jjurjjo.se  of  this  proi)osed  rule 
change  is  to  amend  BATS  Rules 
l().l(a)(.'i7).  19.0.  2‘).2(n).  and  2‘).n(h) 
related  to  the  STOS  Program. 

Specifically,  the  Exchange  propo.ses  to: 

(1)  Adopt  a  rul(!  to  ])ermit  tlie  Exchange 
to  list  Short  Term  Ojition  Series  at  .$0.50 
strike  jirice  intervals  for  option  classes 
that  trade  in  one  dollar  increments  and 
are  in  the  STOS  Program  (“Eligible 
Option  (Classes”);  (2)  expand  the 
numher  of  exjiirations  to  five 
consecutive  exiiirations  under  the  STOS 
Program  for  trading  on  the  Exchange;  (0) 
increase  the  numher  of  classes  (from  15 
to  CIO)  that  are  eligible  to  iiarticijiate  in 
the  STOS  Program;  (4)  increase  the 
numher  ol  strikes  that  may  he  listiid  |)er 
class  (from  20  to  CtO)  that  participates  in 
the  STOS  Program;  (5)  allow  the 
Exchange  to  oiien  Short  Term  Option 
Series  that  are  oiiened  hy  other 
securities  exchanges  in  ojition  classes 
selected  hv  such  exchanges  under  their 
respective  short  term  option  rules;  (0) 
indicate  that  during  the  exiiiration  week 
of  an  option  class  that  is  selected  for  the 
STOS  Program,  the  strike  jirice  intervals 
for  the  related  non-STOS  option  .shall  he 
the  same  as  the  strike  price  intervals  for 
the  STOS  option  and  that  during  the 
week  before  the  expiration  week  of  a 
.STOS  option,  the  Exchange  shall  open 
the  related  non-STOS  option  for  trading 
in  .STO.S  option  intervals  in  the  same 
manner  as  for  .STOS  options;  (7)  make 
clear  that  the  Exchange  may  open  u])  to 
20  initial  series  for  each  option  cla.ss 
that  partieijjates  in  the  .STOS  Program; 

(8)  amend  the  definitions  of  Short  Term 
Option  Series  in  order  to  reflect  the 
proposed  increasci  in  expirations;  and 

(9)  make  BAT.S  Rules  clearer  hy  adding 
titles  to  certain  paragrajihs. 


SO. 50  Strikes  in  the  STOS  Program 

The  Exchange  is  proi)osing  to  amend 
BAT.S  Rides  19.0  and  29.11(h)  to  permit 
the  Exchange  to  list  .Short  'Ferm  (Ijition 
.Series  at  $0.50  strike  price  intervals  for 
option  classes  that  trade  in  one  dollar 
increments  ami  are  in  the  .STOS 
Program.  (Currently.  BAT.S  Rules  do  not 
liermit  the  Exchange  to  list  Short  Term 
Option  .Series  at  .$0.50  .strike  juice 
intervals.  Rather.  BAT.S  Rules  19.0  and 
29.11(h)  only  state  that  after  an  ojition 
cla.ss  lias  been  ajiju'oved  for  listing  and 
trading  on  the  Exi:hange.  the  Exchange 
may  ojien  for  trailing  on  any  Thursday 
or  Friday  that  is  a  business  day  series 
of  ojitions  on  that  cla.ss  that  exjiire  on 
the  Friday  of  the  following  business 
week  thai  is  a  business  day. 

d’he  jirincijial  reason  for  the  j)ro|K)sed 
.structure  is  to  comjiete  on  an  eijual 
jilaving  field  with  other  ojitions 
exchanges  in  satisfying  the  high  market 
demand  for  weekly  ojitions.  Multijile 
ojitions  exchanges,  including  ISE.  have 
imjilemented  suhstantially  similar 
.STO.S  Programs,  although  there  are 
some  differences  in  the  jiractical 
imjilementation  ot  jiermitted  strike 
ju  ices.  ISE’s  STOS  Program  differs  from 
the  other  jirograms  in  that  USE  jiermits 
.$0.50  strike  juice  intervals  for  weekly 
ojitions  for  ojition  classes  that  trade  in 
one  dollar  increments  and  are  in  the 
.STOS  Program.'  On  the  other  hand. 
PHLX.  for  instance,  jiermits  .$0.50  strike 
Jirice  intervals  when  the  strike  juice  is 
below  $75.  and  $  1  strike  ju  ice  intervals 
when  the  strike  ju  ice  is  between  $75 
and  $150.”  The  Exchange  is  jirojiosing 
to  allow  $0.50  strikes  in  a  manner 
identical  to  LSE. 

There  is  continuing  strong  customer 
demand  for  having  the  ability  to  execute 
hedging  and  trading  strategies 
effectively  via  STOS.  jiarticularly  in  the 
current  fast,  multi-faceteil  trading  anil 
investing  environment  that  extends 
across  numerous  markets  and 
jilatforms."  The  Exchange  has  observed 
increa.sed  demand  for  .STO.S  clas.ses 
and/or  series,  jiarticularly  when  market 
moving  events  such  as  significant 
market  volatility,  corjiorate  events,  or 
large  market,  .sector,  or  individual  issue 
Jirice  swings  have  occurred.  The  .STOS 
Program  is  one  of  the  most  jiojiular  and 


.Siicuritins  Fxi:)iiin”i!  .Xct  Riloasi!  No.  (>7754 
(August  2(1.  2012).  77  FR  54020  (.Si!pli!m)ii!r  5.  2012) 
(.SR-i.si;-2oi2-:i:»). 

".Sc(;  .Siicurilios  lixctianiio  Act  Rciciisi;  No.  0775:i 
(Aiiaiisl  20.  2012)  77  FR  54():i5  (.SopliMiilior  5.  2012) 
(.SR-l>lll.X-2012-7a). 

"Ttic.si!  iiuliuio.  wil)iout  (imitation,  options, 
(((initios,  (ntunis.  (iorivativ((s.  in(l((X((S.  oxclian^o 
tra(l(((l  funds,  oxctianoo  ti'a(l((d  notos.  cnrr((nci((s. 
and  ov(!r-tli((-connt((r  instnnmnits. 
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(juickly  expanding  options  expiration 
])rogranis. 

The  changes  proposed  hy  tlie 
Exchange  shoidd  allow  execution  ol 
more  trading  and  hedging  strategies  on 
the  Kxchange.  The  Exchange  notes  that 
in  conidrinance  with  Exchange  Rules, 
the  Exchange  shall  not  list  St). lit)  or  SI 
strike  price  intervals  on  Kelateil  non- 
.SrOS  options  within  live  (5)  days  ol 
exjjiration.  For  example,  il  a  Related 
non-.STO.S  in  an  options  class  is  set  to 
expire  on  Friday.  September  21.  the 
Exchange  couhl  begin  to  trade  St)..')() 
strike  price  intervals  snrronnding  that 
Related  non-.STO.S  on  Thursday. 

.September  13.  hut  no  later  than  Friday 
.Se])temher  14. 

The  Exchange  helie\  es  that  there  are 
substantial  henellts  to  market 
participants  in  the  ability  to  trade  the 
Eligible  Option  Classes  at  more  gramdar 
strike  price  intervals  Isicl  the  proi)osed 
interval  for  the  Eligible  Option  Classes 
would  allow  traders  and  investors,  and 
in  particular  imhlic  (retail)  investors  to 
more;  (dteclively  and  with  great(!r 
precision  consummate  trading  and 
luidging  stratcigicjs  on  the  Exchange.  1  he 
Exchange  helievcis  that  this  precision  is 
incrciasinglv  necccssccrv.  and  in  lact 
crucial,  as  traders  and  invcistors  engage 
in  trading  and  hedging  strategies  ac.ross 
various  investment  jdatlorms  (e.g. 
cicjuity  and  ETF.  indcix.  derivatives. 
fnturc!S.  foreign  cairremey.  and  c;ven 
c:c)mmodities  procluc.ts). 

Additional  STOS  Program  Expirations 

The  Excliange  is  also  jeroposing  to 
amcMicl  HATS  Ridcis  Itt.ti  and  29.1 1(h)  to 
piM'init  the  Exchange  to  open  up  to  live 
c.onscKaitivci  cixpirations  undcir  the;  SI  OS 
I’rogram  for  trading  on  the  Excliange. 
Currently  under  the  .STOS  Frogram,  the 
Excliange  may  open  .STOS  option  series 
for  onlv  one  week  expirations. 

This  proposal  seeks  to  allow  the 
Excliange  to  add  a  maximum  of  five 
c:onsec:utive  week  expirations  under  the 
.S  TOS  Program,  howen  er  it  will  not  add 
a  .STOS  exiiiration  in  the  same  week 
that  a  monthlv  options  series  expires  or. 
in  the  c;ase  of'Quarterly  Option  Scnles. 
on  an  expiration  that  cxiincldes  with  an 
exjuration  of  Quarterly  Option  Series  on 
the  same  class.  In  other  words,  the  total 
nnniher  of  consecaitive  expirations  will 
he*  five,  including  any  existing  monthly 
or  cpiarterly  exiiirations."’  As  noted 
above,  the  .STOS  Program  has  been  well- 

For  lixaiiipli!.  it  (iiiartorly  options  expire;  \\  (;(;k 
1  anil  niontliK  options  expire  \via;k  a.  tlie  proposal 
would  allow  the  lollowin”  expirations:  wei;k  1 
ipiarterh .  week  2  .STO.S.  week  a  monthly,  week  4 
.SrCkS.  and  week  .STO.S,  II  (|iiarterly  oiitions  expire; 
wia;k  a  iinil  monthly  options  i;xpire  wi;ek  5.  the; 
lollowiiij^  expirations  would  he;  iilloweel:  wi;t;k  1 
.STOS.  wiH;k  2  .STOS.  wia;k  a  iiiiiirterly.  wi;e;k  4 
.STOS.  anil  wia;k  5  monthlv. 


ret;eivecl  bv  market  jiarticliiants.  in 
partic.ular  bv  retail  investors,  and  the 
Excliange;  believes  that  the  proposed 
revision  to  the  STO.S  Program  will 
permit  the  Excliange  to  niectt  incaeased 
catstomer  demand  iiiicl  jirovidc;  niiirket 
jiiirticlpants  with  the  ability  to  lictdge  in 
a  greater  number  ol  ojition  cla.sses  and 
.settles  as  well  as  to  allow  the;  Excluinge 
to  compc;tc;  with  c)thc;r  ojitions 
c;xcli;uigc;s  olfetring  similiir  short  term 
ojitions  jirognnns.  such  its  NY.SE  Area." 

Additional  Classas  Participating  in  the 
STOS  Program 

The  Excliange  is  also  jiroposing  to 
anictnd  BA  PS  Rulc;s  19.(i  and  29. 1 1(h)  to 
permit  the  Excliange  to  incrctase  the 
number  ol  classets  that  are  eligible;  to 
participate  in  the  .STOS  Program  from 
l.'i  to  .30.  Currently,  for  c;acli  oiition  class 
that  has  bc;c;n  apjiroved  for  li.sting  and 
trading  cm  the;  Excliange,  the  Excliange 
may  ojien  lor  trading  on  any  1  hursday 
or  Friclav  that  is  a  businc;ss  clay  .series 
of  ojitions  on  no  more  than  lilteen 
ojition  cla.sses  that  exjiire  on  the  l*ricl<iy 
of  the  following  husiness  week  that  is  a 
busine.ss  clav. 

.Several  cither  ojitions  exclianges, 
including  NASDAQ  Ojitions  Market 
(‘•NOM”).'“  have  rules  that  allow  30 
classes  to  he  eligible  to  jiarticljiate  in 
their  .STOS  Programs.  As  a  residt.  the 
fixcliangc;  is  c:cinijietitivc;ly 
disadvantaged  bc;c.ausc;  it  cijierates  a 
substantiedlv  similar  .STOS  Program  as 
KSE.  NOM.  and  PllEX.  but  is  limited  to 
.selecting  only  l.'i  classes  that  may 
jiarticljiate  in  its  STOS  Program 
(whereas  ISE.  NOM,  and  PHEX  may 
eacli  .sc;lc;c;t  30  classes). 

The  jirojiosed  incrc;ase  to  the  number 
of  cla.sses  eligible  to  jiarticljiate;  in  the 
STOS  Program  is  rc;cjuirc;cl  for 
c.cimjic;titivc;  purjioses  as  well  as  to 
c;nsurc;  c.onsistc;nc:y  and  uniformity 
among  the  c:omjic;iing  ojitions  exclianges 
that  have  adojited  similar  short  term 
ojitions  series  jircigrams. 

Additional  Series  per  Class  in  the  SI  OS 
Program 

The  Excliange  is  also  projicising  to 
amend  its  rules  to  jiermit  the  Excliange 
to  inenease;  the  number  of  series  that  the 
Excliange  may  cijien  jier  class  that  is 
eligible  to  jiarticljiate  in  the  .SIO.S 
Program  from  20  to  30  as  well  as  to 
make  a  clarifying  cliangc;  that  states  that 
the  Excliange  may  ojien  20  initial  series 
for  eacli  ojition  class  that  jiarticljiates  in 
the  .STO.S  Program,  (iurrently.  lor  eacli 


' '  .Se.'i’  Si;i:iirilii;s  Fxi'.liaiif>i;  Ai;t  Ri;li;iisi;  Ni).  (itlUIO 
(Ni)vi;ml)i;r  ».  21112).  77  FR  (l«ia:i  (Niivi;ml)i;r  l.'i. 

201  2)  (.SR-NY.SFAii:ii-2012-0r)). 

.SV;(' Si;i:lll'ilii;s  l'^xi:li:iiigi:  Ai:l  Ridieasi;  Ni).  C);>.')2K 
((li:li)l)i;r  11, 2111 1).  70  FR  04142  (()i.ti)l)i;r  17.  2011) 
(.SR-NASiiAq-201 1-1  aa). 


class  that  has  been  ajijiroved  for  listing 
and  trading  on  the  Excliange  as  jiart  ol 
the  .STOS  Program,  the  Excliange  may 
ojien  uj)  to  20  series. 

l.SE’s  rules  and  the  rules  ol  other 
c;xcliangc;s  allow  them  to  ojien  uji  to  30 
.STOS  for  c;ac.h  ojition  class  eligible  lor 
jiartic.ijiation  in  the  .STOS  Program.' ‘  As 
a  result,  the  Excliange  is  cximjietitively 
disadvantaged  bec:au.sc;  it  cijierates  a 
suhstantially  similar  .STOS  Program  as 
ISE  and  cither  exclianges  but  is  limitcid 
to  cijiening  only  20  series  jier  exjiiration 
in  eacli  cla.ss  that  is  eligible  to 
jiarticljiate  in  its  .STOS  Program 
(whereas  ISE  iiiav  select  30  series). 

The  Excliange  is  jirojiosing  to  amend 
its  rules  to  allow  the  Excliange  to  cijien 
UJ)  to  ten  additional  .series  (a  total  of  30) 
for  eacli  ojition  class  that  jiarticljiate.s  in 
the  STOS  Program  when  the  Excliange 
deems  it  iiecxissary  to  maintain  an 
orclerlv  market,  to  meet  caistomer 
demand,  or  when  the  market  jiricu;  ol 
the  underlying  secairity  moves 
substantiailv  from  the  exercise  jirica;  or 
jiric'.es  of  the  series  already  ojienecl.  The 
I'ixcliange  is  also  jirojiosing  to  amend  its 
ndes  in  order  to  clarify  that  it  may  ojien 
UJ)  to  20  initial  series  for  eacli  ojitiou 
class  that  jiarticljiates  in  the  .STOS 
Program. 

STOS  Opened  hy  Other  Exchanges 
The  l-ixcliangc;  is  also  jirojiosing  to 
amend  its  rides  to  allow  the  Excliange 
to  ojien  S  TOS  that  arc;  oj)c;nc;d  by  othei 
sc;c:nritic;s  exclianges  in  ojition  classes 
sc;lc;c;tc;cl  by  other  exclianges  under  their 
rc;.sj)c;c'.tivc;  short  term  ojition  rules. 
Currently,  for  eacli  ojition  class  eligible 
for  jiarticljiation  in  the  .STOS  Program, 
the  Excliange  may  ojien  uji  to  20  short 
tc;rni  ojition  sericis  tor  eacli  exjiiration 
date  in  that  class. 

This  jirojiosal  seeks  to  allow  the 
Excliange  to  ojien  STO.S  that  are  ojiened 
by  othc;r  sec.urities  exclianges  in  ojition 
classes  selected  by  other  exclianges 
under  their  resjieetive  short  tc;rm  ojition 
rules.  This  cliangc;  is  bi;ing  jirojiosed 
notwithstanding  the  cairrent  c:aji  of  20 
series  jic;r  class  under  the  .STOS 
Program.  This  too  is  a  laimpetitive 
cliangc;  and  is  based  on  apjiroved  filings 
and  existing  rules  cit  KSE,  NOM,  and 
PHEX.'-'' 


I  ‘  ,Se;e;  .Si;i;eiritii;s  Fxe:liiin}’i;  Ai:l  Ri;li;iise;  Ni)s. 

(15771  (Ni)vi;iiil)i;r  17.  2011).  7(1  FR  72472 
(Ni)viMnl)i;r  2:i.  2011)  (.SR-1SF:-2()1  l-dO)  iinil  (15K()(1 
(Ni)vi;nil)(;r  22.  2011).  7(1  FR  7:i75:i  (Niivi;ml)i;r  20, 

201 1)  (SR-NY.SFAri:ii-2011-aa). 

As  pri;vimislv  elis(:iissi;il.  the;  Fxi:hni)<ii!  is  nisi) 
piDpeisiiig  ti)  ini;ii;iisi;  (he;  iuimhi;r  i)l  si;i  ii;s  thiil  may 
he;  i)pi;iii;il  em  i;ai;h  i:lass  liDm  20  si;rii;s  pi;i-  i:lass  (i) 
;i0  si)rii;s  pi;r  e:lass. 

Sao  .S(;i;iiri(ie;s  Fixe:haiij’i;  Ae:t  Re;li;asi;  Nos. 

(15775  (Ni)vi;mhi;r  17.  2011).  7(1  F’R  72475 
(Ne)vi;mhi;r  25.  2011)  (SR-NA.S1)AQ-2()1 1-1 58) 

(Atntiiuiiui 
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The  Exchange  is  coinjietitively  i< 

disadvantaged  h(!cause  it  c)|)erates  a  e 

snhstantiallv  similar  STOS  I’rograin  as  i: 
ISE,  NOM,  and  PHEX.  but  is  limited  to  e 
listing  a  maximnm  of  20  series  per  1 

o])tions  class  that  |)artici])ates  in  its  ^ 

•S  rO.S  Program  (wliereas  hSE,  NOM.  and 
PHEX  are  not  similarly  restricted). 

Th(!  Exchange  again  not{;s  that  the 
.STOS  Program  has  been  well-received  J 

by  market  participants,  in  particular  by 
retail  investors.  The  Exchange  believes  I 
that  the  current  jjroposed  revision  to  the  1 
STOS  Program  will  permit  the  Exchange 
to  lUfiet  increascid  customer  demand  aiid 
provide  market  j)articipant.s  with  the 
ability  to  hedge  in  a  greater  number  of 
o])tion  classes  and  series,  as  well  as 
provide  consistency  and  uniformity 
among  competing  options  exchanges. 

Strike  Price  Inteivels  in  the  non-STOS 
Options 

The  Exchange  is  also  proposing  to  add 
Rule  19.8(g)  and  to  amend  Ride  19.8 
Commentary  .()5(e)  and  Rule  29.11(h)(5) 
to  indicate  during  the  exjiiration  week 
of  an  option  class  that  is  selected  for  tin; 
.S'l'OS  Program,  the  .strike  jirice  intervals 
for  the  related  non-.STO.S  option  shall  he 
the  same  as  the  strike  jirice  intervals  for 
the  STOS  ojition.  Currently,  the 
Exchange  does  not  list  STOS  options 
during  the  expiration  week  of  an  option 
class.  The  Exchange  is  not  proiiosing  to 
change  this  functionality,  hut  rather,  the 
Exchange  is  jiroposing  to  allow  the  u.se 
of  the  same  strike  price  intervals  lor  the 
related  non-short  term  option  during 
expiration  week  as  are  used  for  the  short 
term  ojition.  This  will  allow  option 
classes  that  are  selected  for  the  STOS 
Program  that  are  trading  at  narrower 
strike  price  interi’als  as  jiart  oi  the  STOS 
Program  to  continue  trading  at  the 
narrower  strike  ])rice  intervals  during 
exjiiration  week,  even  though  the  short 
term  ojition  will  not  he  traded  during 
that  week.  In  addition,  the  Exchange 
proposes  that  during  the  week  betiire 
the  exjnration  week  of  a  STOS  option, 
the  Exchange  shall  oiien  the  related 
non-STOS  option  for  trading  in  STOS 
option  intervals  in  the  same  mannei  that 
they  are  oiieniul  for  .STOS  options. 

Thus,  a  non-.STO.S  option  may  he 
opened  in  S  TOS  ojition  intervals  on  a 
'rhursday  or  kriday  that  is  a  business 
day  before  the  non-S'rOS  option 
ex])iration  week.  This  iunctionality  is 

(orditr  ■■ranlins  aiiprov.il  ol  prdiiosial  rult!  (:lian>>n 
{ixpandiiiH  tlio  sliorl  lorm  oplion  sarias  piof^ram) 
and  (i.l??!)  (Novamliar  17,  201 1).  7(1 1'K  724«2 
(Novambar  2:1.  2011)  (.SK-I’I  ll.X-2(H  l-lSl )  (ordar 
■granting  approval  of  propos(!d  rula  to  incraasa  lha 
millibar  of  sarias  iiarmittad  jiar  class  in  tlia  sborl 
(arm  option  .sarias  ))rograni):  .sac  also  Saiairitias 
bxclianga  Acl  Kalaasa  No.  (1(1(12:1  (Marcli  20.  2012), 
77  I'K  17.5:il  (Marcli  2(1,  2012)  (.SK-lSi:-2012-2:i). 


identical  to  that  of  BOX."-  among 
others,  and  would  jiromote  consistency 
in  strike  prices  during  the  week  prior  to 
ex])iration,  when  the  Exchange  does  not 
list  short  term  options. 

Definition  of  STOS 

The  l-:xchange  is  also  proposing  to 
amend  Rules  18.1(a)(.57)  and  29.2(n)  to 
make  the  definition  of  Short  Term 
Option  Series  accurately  reflect  the 
pro])()sed  additional  expirations 
proposed  above.  Currently,  the 
definitions  onlv  include  one  expiration 
for  STOS.  The  Exchange  is  proposing  to 
include  the  additional  expirations 
])roj)osed  above  in  both  definitions  of 
STOS. 


Adding  Titles  to  Certain  Paragraphs  ^ 

The  Exchange  is  also  proiiosing  to  j 

amend  its  rules  in  order  to  make  more  j 
clear  which  jiaragraphs  are  related  to  ^ 
the  initials  series  and  additional  serie.s  | 
for  each  o])tion  class  that  jiarticipates  in  ^ 
the  S'FOS  Program  as  well  as  the  strike 
intervals  on  Short  Term  Ojition  Series.  | 
With  regard  to  the  imjiact  of  these 
projiosals  on  system  capacity,  the 
Exchange  has  analyzed  its  cajiacity  and 
rejnesents  that  it  and  the  Options  Price 
Reporting  Authority  have  the  neces.sary 
systems  cajiacity  to  handle  the  jiotential 
additional  traffic  associated  with 
jirojiosed  exjiansion  to  the  .S  1  OS 
Program. 

2.  .Statutory  Basis 

The  Exchange  believes  that  its 
jirojioscd  is  consistent  with  Section  8(1)) 
of  the  Act  in  general,  and  lurthers  the 
objectives  of  Section  8(h)(5)  of  the  Act 
in  jiarticnlar.  in  that  it  is  designed  to 
jiromote  just  and  eejuitahle  jirincijiles  ol 
trade,  to  remove  iinjiediments  to  and 
jierfect  the  mechanism  of  a  free  and 
ojien  market  and  a  national  market 
system,  and,  in  general  to  protect 
investors  and  the  jiuhlic  interest.  This 
will  he  effectuated  by  the  following  rule 
changes:  ST(^S  I’rogram  strike  jirice 
intervals  of  .$0.50  for  ojition  classes  that 
trade  in  $1  increments;  during  the 
exjiiration  week  of  the  non-short  term 
ojition.  the  .strike  jirice  intervals  for  the 
non-short  term  ojition  will  he  the  same 
as  for  the  short  term  ojition;  allowing 
the  Exchange  to  ojien  .STOS  that  are 
ojiened  by  other  securities  exchanges  in 
ojition  classes  .selected  under  their 
resjiective  short  term  ojition  rules; 
exjianding  the  uumtier  of  exjiirations  to 
five  consecutive  exjiirations  under  the 
.S'l’OS  Program  for  trading  on  the 

.Socuriliiis  bxiibaiigd  Acl  Roloasi!  No.  ()7H7(I 
(.Soploinbcir  17.  2(112).  77  I'K  .SKliOO  (.Soplombor  21. 
2012)  (.SR-H()X-2l)1 2-1112). 

'7i.r,  7«l(b). 

i»ir.  ii..s.(;.  7»i(b)(,s). 


Exchange;  and  increasing  the  numlier  of 
classes  and  strikes  that  are  eligible  to 
jiarticijiate  in  the  .S'l'OS  Program.  'Fhe 
Exchange  believes  that  exjianding  the 
current  S'l’OS  ITogram  will  result  in  a 
continuing  benefit  to  investors  by  giving 
them  more  flexibility  to  clo.sely  tailor 
their  investment  and  hedging  decisions, 
while  ensuring  conformity  between 
short  term  ojitions  and  related  non-short 
term  ojitions.  While  the  exjiansion  oi 
the  .S'l’OS  fh'ogram  will  generate 
additional  (juote  traffic,  the  Exchange 
does  not  believe  that  this  increa.sed 
traffic  will  become  unmanagealile  since 
the  jirojiosal  is  limited  to  a  limited 
numlier  oi  classes.  I-urther.  the 
Exchange  does  not  believe  that  the 
jirojiosal  will  result  in  a  material 
proliferation  of  additional  serie.s 
liecause  it  is  limited  to  a  fixed  numlier 
of  classes  and  the  Exchange  does  not 
believe  that  the  additional  jirice  jioints 
will  re.sult  in  fractured  licjuidity. 

[B]  Self-Begnlatoiy  Organization's 
Statement  on  Barden  on  Competition 


'I’he  Exchange  does  not  believe  that 
the  jirojiosed  rule  cliange  will  imjiose 
any  burden  on  comjietition  not 
necessarv  or  ajijirojiriate  in  lurtherance 
of  the  jiurjioses  ol  the  Act.  I  o  the 
contrary,  the  Exchange  believes  that  the 
jirojioscd  will  allow  the  l-^xchange  to 
comjiete  more  effectively  with  other 
ojitions  exchanges  that  have  already 
adojited  changes  to  their  short  term 
ojitions  serie.s  jirograms  that  are 
identical  to  the  changes  jirojiosed  by 
this  filing. 

lO  Self-Begnlatoiy  Organization's 
Statement  on  Comments  on  the 
Proposed  Rale  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
jirojio.sed  rule  change. 

III.  Date  ol  Effectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
Commission  Action 

Because  the  foregoing  jirojiosiul  rule 
change  does  not  significantly  affect  the 
jirotection  of  investors  or  the  jiulilic 
interest,  does  not  imjio.se  any  significant 
burden  on  comjietition,  and  by  its 
terms,  does  not  become  ojierative  for  50 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate  if  consi.stent 
with  the  Jirotection  of  investors  and  the 
Jiulilic  interest,  it  has  become  effective 
jiursuant  to  Section  19(li)(,f)(A)  oi  the 
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Act  and  Rule  lOh— lllKti) 
thereunder.-*’ 

'I’he  Fxchauge  has  riuiuested  that  the 
Coiuiui.ssiou  waive  the  30-(lay  operative 
delay.  The  ('.ouunissiou  hdieves  that 
waiver  of  tlu!  operative  delay  is 
consistent  with  the  ])roteclion  of 
investors  and  the  public  interest 
hecan.se  the  proj)osal  is  snhslantially 
siinilar  to  those  of  other  exchanges  that 
have  expanded  and  modified  their 
.S'l'OS  programs,  which  been  approved 
by  thri  Commission  or  fihul  for 
immediate  effectiveness  as  “copvcat” 
filings.-'  Waiver  of  the  delay  would 
allow  BATS  to  compete  with  these 
exchanges  and  clarifv  its  rules  without 
muine  delay.  Therefore,  the 
C.ommission  grants  the  Exchange's 
waiver  recpiest  and  designates  the 
jjroposal  operative  upon  filing.-- 

At  any  time  within  80  days  of  the 
filing  of  such  propo.sed  rule  change,  the 
Commi.ssion  may  summarily  abrogate 
such  ride  change  if  it  appears  to  the 
Commi.ssion  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  jn'otection  of  investors, 
or  otherwise  in  furtherance  of  the 
pnrpo.ses  of  the  Act. 

IV.  Solic.ilation  of  Comments 

Interested  iiersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  pro])osed  rule 
change  is  consi.stent  with  the  Act. 
Comments  may  he  submitted  hv  anv  of 
the  following  methods: 

Kh'ct ionic  Cioinmcnts 

•  Use  the  Commission's  Internet 
comment  form  [hlti)://\\  \\  \\'.sc(:.<>ov/ 
rulcs/sro.shtinl]-,  or 

•  Send  an  email  to  nilc- 
coniin(!nts@scc.go\’.  Please  include  File 
Number  SR-BATS-201 3-()()(j  on  the 
subject  line. 

Popci  (Joinmcnts 

•  Send  pajjer  comments  in  trijdicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
lot)  F  Street  NE..  Washington,  DC 
2().‘j4‘)-l()0(). 


'■'i,'>u..s.(;.  7as(l))(:i)(,\). 

1 7  Cl'K  24(1.  l‘ll)-4 (Dili).  Ill  addition.  Kido  lOli- 
4(r)((>)(iii)  r(!(|iiiros  llui  lixclian^o  to  {^ivo  tlio 
( ioininission  wrillon  notico  of  tlu;  I'ixclian^o's  inlont 
to  iilo  llio  proposed  rulo  clianao.  alona  with  a  liriot 
doscriplion  and  (tio  loxi  ot  llio  proposod  rulo 
clianan.  at  toast  livo  inisinoss  davs  prior  to  llio  dato 
ol  iilinj’  ol  tiu!  proposod  rnlo  clianj^o.  or  siicli 
sliortor  tiino  as  dosi^natod  liv  ttio  ( ioininission.  'I'lio 
I'ixctianao  .satisliod  tins  rotpiiroinont. 

stipni.  nolos  7-K.  11-13.  and  l.'i-lti. 

--  For  purposos  only  ol  waivina  llit;  ;i(l-day 
oporalivo  dolav.  Ilio  Connnission  has  considorod  tho 
proposod  rnlo’s  impact  on  oHicioncy.  competition, 
and  capital  formation.  .See  l.S  n..S.(',.  78c(l'). 


.'\11  suhmi.ssions  shonld  refer  to  File 
Number  SR— BAT.S-201 3-()0(i.  This  file 
numher  should  he  includtid  on  the 
subject  line  if  eniiiil  is  u.sed.  To  hel])  the 
Commission  process  and  review  voiir 
comments  more  efficiently.  ])leiise  use 
only  one  method.  I'lie  Commission  will 
po.st  all  comments  on  the  Commission's 
Internet  Web  site  (hti})://\v\vi\’.s(;(..gov/ 
rnlcs/sro.shtnil).  Cojiies  of  the 
submission,  <dl  snh.seipient 
iunendments,  all  written  .stiitements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  till  written 
communications  relating  to  the 
proposed  ride  change  between  the 
Commission  and  any  per.son,  other  than 
those  that  m;iy  he  withheld  from  the 
inihlic  in  accordance  with  the 
provisions  of  .'i  ll.S.C.  .'j52,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  .Street  NE., 
Washington,  DC  20.*)40,  on  officitil 
business  days  between  the  hours  of 
10:00  a. 111.  and  3:00  p.m.  Copies  of  such 
filing  also  will  he  available  for 
inspection  and  cojiying  ;it  the  principal 
office  of  the  Exchtnige.  All  comments 
received  will  he  jiosted  without  change: 
the  Commission  does  not  edit  |)ersonal 
identifying  information  from 
submissions.  You  should  submit  onlv 
infornuition  that  you  wish  to  imike 
tivaihihle  publicly.  All  submissions 
should  refer  to  File  Numher  .SR-BAT.S- 
201.3-000  and  should  he  suhmitted  on 
or  before  March  0,  2013. 

I•'()r  lilt!  Coiniiiission.  hv  tiu;  Division  of 
’I’radiiig  iiiul  Miirktds.  ptirsiianl  to  (Itdtigaltui 
iiiithority.- * 

Kevin  M.  O'Neill, 

Papiily  Sacrcldiy. 

|FK  Hoc.  2l)i:i-():t:it)4  Filed  2-12-i:i;  a:4.")  am| 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68862;  File  No.  SR- 
NYSEArca-2013-08] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  of  Proposed 
Rule  Change  Relating  to  the  Listing 
and  Trading  of  the  SPDR  Blackstone/ 
GSO  Senior  Loan  ETF  Under  NYSE 
Area  Equities  Rule  8.600 

l•'(!l)l•n;lrv  7.  201  :i. 

Pursuant  to  .Section  1‘)(h)(1) '  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act”)  -  iind  Rule  19l)-4  thereunder,' 


17  CI  K  2(ll).:HI-;i(a)(12). 
‘  15  ll..S.(;.  71!s(l))(1). 

-  15  IL.S.C.  7Ha. 

‘17(:FK  2411.1 ‘|I)-4. 


notice  is  hereby  given  tluit  on  )anuary 
24,  2013,  NY.SE  Area,  Inc.  (the 
“Exchange”  or  “NY.SE  Area”)  filed  with 
the  .Securities  tmd  Exchtinge 
Commission  (the  “Commission”)  the 
pro])o,sed  rule  change  as  tle.scrihetl  in 
Items  1.  II.  <111(1  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 

The  Commission  is  ])uhlishing  this 
notice  to  solicit  comments  on  the 
propo.sed  ride  change  from  interested 
persons. 

I.  Self-Regulalory  Organization's 
Statement  id  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  projioses  to  list  and 
trade  shares  of  the  .SPDR  Blackstone/ 
C.SO  .Senior  Loan  ETF  under  NYSE  Area 
Etpiities  Rule  8.800.  I’lie  text  of  the 
jiroposed  rule  change  is  available  on  the 
Exchange’s  Web  site  at  w  w’w’.nvse.coin, 
at  the  princi]ial  office  of  the  Exchange, 
and  at  the  Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
.statements  concerning  the  purpose  of. 
cind  basis  for.  the  proposed  ride  change 
and  discns.sed  <my  comments  it  received 
on  the  i)ro])()sed  rule  change.  The  text 
of  those  statements  m;iv  he  examined  at 
the  ])laces  s])ecified  in  Item  IV  below. 
The  Exchtinge  has  prepared  summaries, 
.set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  jiarts  of  such 
statements. 

A.  Sclf-Rcgulotoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Siatutorv  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  projioses  to  list  and 
trade  the  shares  (“.Shares”)  of  the 
following  under  NY.SE  Area  Eipiities 
Rule  8.800,  which  governs  the  listing 
and  trtiding  of  Managed  Fund  .Shares 
on  the  Exchange:  .SPDR  Blackstone/C.SO 


'A  .\liinii>>(!il  Fund  .Sliaro  i.s  a  S(!(:unly  llial 
ri^ljiiisinils  an  inliaosl  in  an  invo.slninnl  conipanv 
ic'^islnnal  iindorllic!  Inva.stiniMit  Conipanv  Act  ol 
1(1411  (15  U..S.(:.  titla-l)  (Iho  •1(14(1  Act")  organi/.ixl 
as  an  opon-niul  invoslincnt  company  or  similar 
entity  dial  invests  in  a  |iortlolio  ol  securilies 
selected  hv  its  investment  advisin' consistent  with 
its  investment  ohjectives  and  policies.  In  contrast, 
an  open-end  investment  company  that  issues 
Investmenl  Conipanv  Units,  listed  and  traded  on 
the  I'Acliaiifie  under  NY.SF:  .Area  Fipiities  Kule 
5.2(j)(:i).  seeks  to  provide  investmenl  results  that 
corres|iond  j>enerallv  to  the  price  and  vield 
perrormance  ol  a  specilic  loreif;n  or  domeslic  stock 
index,  fixed  inc.omo  securities  index  or  comhination 
thereof. 
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Senior  Lojin  ETF  (the  “FuikI”).--  Tlio 
Slnu  os  XV,  1 1  1)0  oflorod  by  SSgA  Activo 

huslftho  Trust”),  \vhit:l,  is 
oi-Hanizud  as  a  Massacliusotts  busiuoss 
tnisl  and  IS  logisloiod  with  Ibo 
( -oiniiiission  as  an  opon-ond 
in.inagonionl  invoslinnnt  coinpanv.'- 
f  A  1  Managoinont.  Inc 

Adyiso,  ”  "SSgA  FM”)  ,so.  vos  as  Iho 
invoslinont  advisor  to  tbo  Fund  (the 
A, Iv, (;y  Vlil, |j„|, I  I 

M.inngi!,iimil  I.I.C  will  s„rv„  „,s  s„|,. 
advisor  (‘‘Sub-Advisor"  or  ‘‘(JSO")  to 
t bo  Portfolio  (as  roforoncod  bolow)  and 
bo  I-nnd,  snbjoct  to  snporvision  bv  the 
Advisor  and  tbo  Trnst‘s  Board  of  ' 

I  rnstoos  (‘‘Board").  State  Street  (dobal 
Markets.  LLC  (the  "Distributor”  or 
I  nncipal  Underwriter")  will  be  the 
principal  underwriter  and  distributor  of 

and 

I  Hist  C.oinpany  (tlie  ‘‘Administrator  ” 
(aistodian”  or  ‘‘Transfer  Agent")  will 
serve  as  administrator,  custodian  and 
transfer  agent  for  the  Fund. 

Uommentarv  .()()  to  Rule  8  (ioo 
P>-oviciosthat.iftheinve.st,nentadvi.ser 

b)  the  investment  coinpanv  issuing 
Managed  Fund  Shares  is  affiliated  with 
a  1)1  okei -dealer,  sncli  investment  advi.ser 
shall  erect  a  "fire  xvall”  between  the 
investment  adviser  and  the  broker- 
dealer  with  resj)ect  to  access  to 

in  nrmaticin  ooncerning  the  composition 

and/oi  (.banges  to  snc;h  investment 
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■  I  In.  s,s,„„  inis  pniviousU  iipDiovcd 
I'.slmo  iiiKl  trinlii.f;  „„  n,,,  „(  !,  nunJn-r  „t 

.K,hV(!lynii.niis(ul  Imids  imdor  Kulo  «,(;()()  Srr 
.Sii(:iirin(!.sl„\(:liiiii5.oAc:l  Kolnnst-  Nos  57a{)i 
. . .  IM.y  ,4.  21„W|  is  ™ 

i.lina  .ii«l  l.mlinB  „l  l,v,Jv„  a 

‘wsl  . . .  (,Hl.o  I'lMCo 

Ts  '.r  s  fS-s'",'''  ■''<■'-'-•2'  'l“lv 

- 1 .  ..o  iu;  l.SK-NX  .ShAn:i)-2()10-.A7)  (order 

UrM/lim  M  if  ‘"r  '^'h  i.sor.Slinros 

^  bnnvil,  ADK  IJTF): 

lisii  ,  (order  iipoRn  ini; 

(i'MviVriV  ^  ‘<|(  III”  of  (.anihria  (dobal  Tactical  FTP)- 
c  (Novomher  17.  20,,,).  75  [.p  7, 7,.,, 

Novc.nl, or  24.  201(1)  (.SK-NY.SI-;Arca-2010-a(i) 
ti  2d  Pm ’v  iTc 

nr  .  •  '  ■  IlioConnnission  has 

d  o  To-'  'ho  lislii,”  and  Iradii,”  ol  live 

.  c  ,ycl>.  inanascd  ,S,S”A  P.M  adx  iscd  tunds  on 
III.  P.\cliango  under  Rule  a.OOO.  .Securilies 

77  Pk2m?|,',!S;^;  h^''l'ruary  7.  2012) 

'■The  Trusi  is  re”i.stered  under  tlie  1(140  rXcl  On 

US  0^77  'b:l  ot  lo.l.j  (Cl 

1'  1-  '1  l  l'l'l.yol  ).  <nid  under  liie  1<|40  \,.| 

Kll  4;2.,42)(  Re<.i.stranon  .Statement ••).  The 

(Inscription  o)  the  operation  otihe  I'rust  and  the 
hiind  herein  is  hased.  in  part,  on  the  Keuistration 

■in‘or!!e'r"'  "lo  Connni.ssion  has  i.ssued 

i  I  ,  T  Sniii  ino  certain  e.xeinptive  relict  to  the 
I  us  under  the  ,(,4,,  .Act.  See  Investment  Coinpanv 

i\o.  «12-1.1487)  (  Pxeinptive  Order"). 


company  j)ortfolio.  In  addition 
(.onmmntary  .08  fnrtlmr  nupiiros  that 
porsonmtl  who  make  decisions  on  th(. 
opiiii-oml  hind’s  |)ortfolio  composition 
■iiii.sl  1)0  .subject  to  procedures  de.signed 
h)  pi-ovent  the  n.se  and  di.s.semination  of 
material  nonpnblic  information 
legarding  the  open-end  fiiiuPs 

«  cnI,"-‘“'^  ^:"'"'"‘’"'ary  .00  to  Rule 
«.(,  )()  IS  similar  to  Uommentarv  .0:f(a)(i) 

’  •  12,  'i“  ^^’d'dties  Ride 

')-^())(.t):  how{!ver.  Uommentarv  00  in 
f;mmect,on  with  the  establishment  of  a 
hio  wall  between  the  investment 
(idviser  and  the  broker-dealer  reflects 
tlie  apjdicable  ojien-end  hind's 
portfolio,  not  an  underlying  benchmark 
ndex,  as  is  the  ca.se  with  index-based 
limds.  rhe  Advi.ser  and  the  Snb-Advi.ser 
meeac),  affiliated  with  a  broker-dealer' 
am  liave  implemented  a  "fire  wall” 
with  respect  to  such  broker-dealers 
regarding  acce.ss  to  information 
concerning  the  composition  and/or 
ohange.s  to  the  FnmPs  portfolio.  In  the 
event  (a)  the  Advi.ser  or  Snb-Advi.ser 
l;«™inos  newly  affibatecl  with  a  broker- 
‘•‘-'•'/T.or  (b)  any  new  advi.seror.snb- 

'»'"kor- 

(Icah.i.  they  will  implement  a  fire  wall 
with  respect  to  such  broker-dealer 
regarding  acce.ss  to  information 
concerning  the  comjiosition  and/or 
changes  to  the  portfolio,  and  will  be 
■snliiect  to  procedures  designed  to 
prevent  the  n.se  and  (li.s.semination  of 
material  non-pnblic  information 
regarding  sneb  |)orlfolio. 

SI  IDR  Blackstone/CkSO  Senior  Loan  FTP 

The  investment  objective  of  the  Fund 
i.s  to  provide  current  income  consistent 
u  ith  the  preservation  of  capital.  Under 


noriiKil  market  conditions.”  the  Fund 
of  in  the  shares 

of  fho  Black.sfone/US()  .Senior  Loan 
01  tfoho  the  “Portfolio"),  a  .separate 

hhmrtr'  r’''  Master  Trust  with  an 
m.n  iccil  mve.stment  objective  as  the 

Imnd.  y\.s  a  re.s„lt.  the  Fund  will  inve.sl 

imhrectlv  throngli  the  Portfolio. 

According  lo  the  Registration 
Statemeni,  in  imrsning  its  investment 
ob)ective.  the  fund,  under  normal 
market  conditions,  will  .seek  to 
ontperform  a  primary  and  secondarv 
loan  index  (as  de.scribed  below)  bv 
inye.st,ng  at  least  80%  of  its  net  as.sets 
(pins  any  borrowings  for  investment 
IjiniJose.s)  in  "Senior  Loan.s,‘’  which  are 
c.st.ribed  further  below  in  "Description 
of  Senior  I  oans  and  the  Senior  I.oan 
Market.  The  SfilVLSTA  U.S.  Leveraged 
hoan  lOO  Index  (the  “ITimarv  Index’^  i.s 
omprised  of  tlie  100  largest  Senior 
I^oans.  as  measured  bv  the  borrowed 
ainonnts  outstanding.  The  Markit  iBoxx 
USD  Leveraged  Loan  Index  (the 
.  econdary  Index")  selects  tlie  loO  most 
hc  nid  Senior  Loans  in  the  market.  In 
addition  to  size,  li(|niditv  i.s  also 
measured,  in  part,  based" o,,  the  number 
of  market  makers  who  trade  a  specific 
Senior  f^ian  and  the  number  and  size'of 
tiansactions  in  the  context  of  the 
provailing  bid/offo,-  sjiread.  Markit 
utilizes  proprietary  models  for  the 
Secondary  Index  composition  and 
updates  to  tin;  Secondarv  Index. 

he  fund  will  not  .seek  to  track  either 
the  I  iiniary  or  .Secondary  Index,  but 
lather  will  .seek  to  outperform  those 
mdice.s.  hi  doing  so.  the  Sub-Advi.ser 
mpre.sent.s  that  the  Portfolio  will 
primarily  invest  in  .Senior  Loans.”  Tlie 


ruuui  .  I  iV'l  ”'h  ‘s<M  l(,;u,  „,,un-uiKl  liin.l  is 
rye  uiii.il  lo  |„,  ro”isloni(|  iiiulur  ||,u  Invo.slinuul 
Ailvisois  Al  l  ol  l<,4()  (ilio  "Adi  isors  An")  \s  1 

Ku U,  2(142\-1  uiiilur  11, o  Advisors  Ac:t  rohiliu”  to 
(It  olhics.  -t  iiis  Rulo  rociiiiros  invos„i,o7„ 
.ulyisors  lo  iidop, 

d  K.iiiry  iialiiro  ol  llio  roliilionsl,i|,  lo  i.lionts  as 
Ul  as  ..oinpliauoo  willi  „||,or  applioal.lo  soiairilios 
■  s.  A(.(,on  inoly.  proooduros  dosi”nod  lo  provoni 
■  anil  udsu.so  ol  .,on-pul,li,. 

"'fc  nyilion  by  an  invoslinoni  advisor  nlusl  l,o 
.ai.isisloul  will,  R„|„  v„4A-,  A.ivi.sors 

A(.  .  In  addiliou.  Kulo  2(l{i(4)-7  iindor  Iho  Advi.sors 

iimv'-V^-’^  "  '"’'”"  l''l  Id-  ill!  invoslinoni  advi.sor  lo 
l»(n  ido  nivoslnionl  advioo  lo  olionis  unloss  sncli 

dvust.noni  mlvi.sor  lias  (i)  adoplod  and 
nnplonionlod  ivrillon  polioios  and  piooodnros 
(y.sonahly  dos.«iiod  lo  provoni  violation,  hv  Iho 
iM  sI nionl  advisor  and  ils  snporvisod  poisons  ol 
ho  Ad\  isors  Act  and  Iho  Connni.ssion  iiilos  adoplod 
~lcr:(ii)iniplon,onlod.alan 

;".":'l  '"Kddins  Iho  adoipiacv  olTho 

l'<'h('ins  and  procodiiros  o.slahlisliod  piirsuanl  lo 
Mihp.iiaoraph  (1)  ahovo  and  Iho  olToclivonoss  of  ihoir 

(vvh  jT'"'''''''"'’ ‘‘"dSd'I'd  nn  individual 
('  ho  IS  a  siiporvisod  porson)  rosponsihio  lor 
.idininislonii”  Iho  polidos  and  procodiiros  adootod 
nndor  .suhpara”rapl,  (i)  ahovo.  ' 


"I  ho  lorins  "uiidor  nornial  inarkot  conditions"  or 
ndoi  normal  inarkol  circumsiancos"  incliido  hut 

'  •  .  ^  lixod  inconio  inarkots  or  llio 

Mnn,cialn.arkols”onorally:oporationalissu2: 

c.uis,n”  di.ssoniinalion  ol  inaccurato  markol 
niloinialion;  or  lorco  inajouro  Ivpo  ovonis  sin  h  is 

;A;sUnnslailuro.naUu.a,orn,an-madod:!:.:;::2’:^ 

(  I  C.od.  armod  conllicl.  act  olTorrorisni.  riot  or  lahor 
I  ■sriiption  ,n-  any  similar  inlorvonii.”  cinmlil^^aii: 

nia>  lako  lomporary  dolonsivo  positions,  hv 
n'.n'vo,”hlm”  its  porllolio  in  cash/casli-liko 
nislinmonls;  houovor.  lolhooxioni  possihlo  Iho 

aHiio  V  llm  ‘o "  ""'‘f  d-Unuo  lo  sook  lo 
‘  *  “"‘t  s  invostmonl  ohjoclivo 

■Spccdicall  v.  Iho  Porllolio  and  Piiiid  miuld  conliniio 
"•  ■■■'■nst  III  .Sonior  hoans.  In  rosponso  lo  pi,.|.m”od 
pmiods  ol  consirainod  or  dilTicull  markol 

Iho  .Siih-.Advi.sor  will  likolv  locus  on 

(  lihhl"  "’2  ‘‘T'i't  Innns 

(iXcnliihlu  in  lliu  niiirkul. 

Porir''!-  '•'MT'iMnils  that,  in  ”onoral  Iho 

I  orlloho  ().o..  Iho  niaslor  hind)  is  whoro 

invoslmonls  will  ho  hold,  whici,  invosimonis  will 
piim.iiily  con.sisl  ol  .Sonior  hoans:  ami  mav  lo  1 
lessor  oxionl.  includo  "olhor  invoslmonls"  as 
(lesenhod  undor  "Oil, or  Invo.simonts"  l.olow  Tho 

III.'' P  1'  ’*■  ''7"''''"  "  'h  hivosi  in  shares  of 

111.  1  orllolio  and  will  not  invosi  in  "Olhor 

Invoslmonhs."  |,ut  may  ho  oxpo.sod  lo  such 
■nvosimonis  hv  moans  oni,o  Pund's  invosimoni  i„ 
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Portfolio  intends  to  hold  a  large 
jHU’centage  of  the  components  of  the 
Ihiinarv  and  Secondary  Indices.  It  is 
anticipatcul  that  the  Portfolio,  in 
accordance  with  its  principal 
investment  strategy,  will  invest 
approximately  .'it)%  to  75%  of  its  net 
assets  in  .Scmior  l.oans  that  are  eligible 
for  inclusion  ami  meet  the  licpiidity 
thresholds  of  the  Primary  and/or  the 
Secondary  Indices.  Fat;h  of  the 
Portfolio’s  .Senior  Loan  inv(!stments  is 
exp(H:ted  to  hav(!  no  less  than  S25() 
million  U.Sll  par  outstanding. 

The  .Sub-Adviser  considcns  .Senior 
Loans  to  he  first  lien  senior  secured 
floating  rate  hank  loans.  A  .Senior  Loan 
is  an  advance  or  commitment  of  funds 
matle  hy  omi  or  mort!  hanks  or  similar 
financial  institutions  to  one  or  more 
corporations.  partnershi])s  or  other 
business  entities  and  typically  pays 
interest  at  a  floating  or  adjusting  rate 
that  is  determined  periodicallv  at  a 
designated  premium  above  a  base 
lending  rate,  most  commonly  the 
London-lnterhank  Offered  Rate 
(“LIHOR”).  A  .Senior  Loan  is  considered 
senior  to  all  other  unsecured  claims 
against  the  borrower,  senior  to  or  ])ari 
passu  with  all  other  .secured  claims, 
meaning  that  in  the  event  of  a 
bankruptcy  the  .Senior  Loan,  together 
with  other  first  lien  claims,  is  entitled 
to  he  the  first  to  he  repaid  out  of 
proceeds  of  the  as.sets  securing  the 
loans,  before  other  existing  unsecured 
claims  or  interests  receive  repayment. 
However,  in  bankruptcy  proceedings, 
there  may  he  other  claims,  such  as  taxes 
or  additional  advances  which  take 
precedence."’ 

According  to  the  Registration 
Statement,  tlie  Portfolio  will  inve.st  in 
.Senior  Loans  that  are  made 
liredominantlv  to  husines.ses  operating 
in  North  America,  hut  mav  also  invest 
in  .Senior  Loans  made  to  husines.ses 
o])erating  outside  of  North  America.  'I’he 
Portfolio  may  invest  in  .Senior  Loans 
directly,  either  from  the  borrower  as 
])art  of  a  jirimary  issuance  or  in  the 
secondary  market  through  assignments 
of  portions  of  .Senior  Loans  from  third 
parties,  or  particijiations  in  .Senior 
Loans,  which  are  contractual 


sli;ir(!s  (li  IIk!  I’drltolid.  Iti  dstraonlinarv  iiistancos. 
Ilii!  I'lmd  rf!S<!i  v(!S  tin;  ri"l)l  to  niakt;  (lii(!(:t 
inv(!stnu!nl.s  in  .Siaiior  Ldans  and  dthnr  invdstnunits. 

’".S(!nidr  l.dans  cnnsist  "(ninrallv  ol  dMigatidiis  nl 
(:dni|>ani(!s  and  dthor  dnlili(!S  (cdlloclividv. 
"hdiTdWdi's")  incniTdd  Idrllin  |>ur|)ds(!  dl 
rddi’j’aniziii!’  llu;  assists  and  liahililins  of  a  lidirdWdr; 
a(:(|nirin^  aiidtlior  cdinpanv;  takiii”  dviM'  donlrdl  dt 
a  Cdinpanv  (Icvora^nd  Inivdut):  Idinporarv 
rct'inaiu:in»:  nr  linancini>  internal  •;rd\vlli  nr  dllier 
general  linsiness  pni  poses.  .Seninr  l.dans  are  nlten 
dl)li"atidns  of  liiirniwers  wild  have  incurred  a 
si(>nitic.ant  percentage  nl  debt  cdinpared  to  tspiity 
i.ssued  and  thus  are  highlv  leveraged. 


relationships  with  an  exi.sting  lender  in 
a  loan  facilitv  wherebv  the  Portfolio 
])nrcha,se.s  the  right  to  receive  ])rincipal 
:md  interest  liiiynumts  on  a  lo;m  but  the 
existing  lender  rtmiains  the  record 
holder  of  the  loan.  Under  nornuil  niiirket 
conditions,  the  Portfolio  exjtttct.s  to 
tnaintiiin  an  average  interest  rate 
duration  of  less  thiin  ‘10  d;iys. 

In  selecting  .securities  for  the 
Portfolio,  the  Portfolio's  .Sul)-Advis(!r 
will  seek  to  construct  a  ])ortfolio  of 
loans  that  it  believes  is  less  volatile  than 
the  general  loan  market.  In  addition, 
when  making  investments,  the  .Sub- 
Adviser  will  .seek  to  maintain 
ajipropriate  li(|nidity  and  price 
transparency  for  the  Portfolio.  On  an  on¬ 
going  basis,  the  .Sub- Adviser  will  add  or 
remove  tho.se  individual  loans  that  it 
helicives  will  cause  the  Portfolio  to 
outiierform  or  under])erform, 
res])ectively,  either  the  Primary  or 
.Secondary  Index. 

When  identifying  pro.si)ective 
investment  o])portnnities  in  .Senior 
Loans,  the  .Suh-Advi.ser  current  I  v 
intends  to  invest  primarily  in  .Senior 
l.oans  that  are  below  investment  grade 
(jiiality  and  will  rely  on  fundamental 
credit  analysis  in  an  (Tfort  to  attempt  to 
minimi/.e  the  loss  of  the  Portfolio’s 
ca])ital."  The  .Sub-Adviser  exitects  to 
inve.st  in  .Senior  Loans  or  other  diihl  of 
I'.ompanies  possessing  the  attributes 
described  hidow,  which  it  helieviis  will 
hel|)  genentte  higher  risk  adjusted  total 
returns.'  -  The  .Snh-Advi.ser  does  not 


" 'I'ho  P(irH()ii(i  will  priniiii  ily  invest  in  securities 
(including  .Senior  l.oiins)  which  tvpicallv  will  he 
rated  below  investment  grade.  .Securities  rated 
below  investment  grade,  commonlv  itderred  to  as 
■■junk  "  or  "high  yield"  securities,  include  securities 
that  are  rated  Hal/I!H+/Hli+  or  below  hy  Moody's 
Investors  .Service.  Inc.  ("Moodv's").  hitch  Inc.,  or 
.Standard  S  I’oor's.  Inc.  ("Stsl’ ").  respectivelv.  anil 
may  involve  greater  risks  than  securities  in  higher 
rating  categories. 

'-According  to  the  Registration  .Statement,  the 
loan  market,  as  represented  hv  the  .SMl’/l-STA  (Loan 
Syndications  and  'I'rading  Association)  Leveraged 
Loan  index,  experienced  signilicant  growth  in  terms 
III  number  and  aggiegate  volume  of  loans 
outstanding  since  the  inception  ol  the  index  in 
It)!l7.  In  ltl‘l7.  the  total  amount  ol  loans  in  the 
market  aggregated  less  than  .$1(1  billion.  Hv  April  of 
:£()()().  it  had  grown  to  over  $101)  liillion,  and  hy  )uly 
ol  201)7  the  market  had  grown  to  over  .S.'iOO  billion. 
The  size  ol  the  market  peaked  in  November  ol  2000 
at  $.'■>04  billion.  During  this  period,  the  demand  lor 
loans  and  the  nmnher  ol  investors  participating  in 
the  loan  market  also  increased  signilicantiv. 

According  to  the  Registration  .Statement,  since 
200H,  the  aggregate  size  ol  the  market  has 
contracted,  characterized  hv  limited  new  loan 
issuance  and  pavolis  ol  outstanding  loans.  l‘'roin  the 
peak  in  2000  through  )uly  2010.  the  overall  size  of 
the  loan  market  contracted  hy  approxiinatelv 
The  number  of  market  participants  al.so  decreased 
during  that  period.  Although  the  numher  of  new 
loans  being  issued  in  the  market  since  2010  is 
increasing,  there  can  he  no  assurance  that  the  size 
of  the  loan  mark(!t.  and  the  numhiu'  of  participants, 
will  return  to  isirlier  hnads.  An  increase  in  demand 
for  .Senior  Loans  may  Ixmefit  the  L’unrI  hv  providing 


intend  to  ])un;h;i.S(;  Senior  Loan.s  that  are 
in  (lefanlt.  However,  the  Portfolio  may 
hold  it  Senior  Loan  that  lui.s  defaulted 
.suhsetpient  to  it.s  pureha.se  by  the 
Portfolio. 

The  .Sub-Adviser  intends  to  invest  in 
.Senior  Loans  or  other  debt  of  companies 
that  it  believes  have  develojied  strong 
positions  within  their  resjiective 
markets  and  exhibit  the  potential  to 
maintain  snffieient  cash  flows  and 
profitahilitv  to  .service  their  obligations 
in  a  ninge  of  economic  environments. 

The  .Sul)-7\dviser  will  seek  .Senior  Loan.s 
or  other  debt  of  com])imie.s  that  it 
believes  ])os.se.ss  advantages  in  settle, 
scope,  customer  loyalty,  product 
pricing,  or  jiroduct  (juality  versus  their 
competitors,  thereby  minimizing 
business  risk  and  jirotecting 
profitability. 

The  .Sub-Adviser  intends  to  invest 
primarily  in  .Senior  Loan.s  or  other  debt 
of  established  companies  which  have 
demonstrated  a  record  of  jirofitahility 
and  cash  fiows  over  several  economic 
cycles.  The  .Sub-Adviser  believes  such 
companies  are  well-])o.sitioned  to 
maintain  consistent  cash  flow  to  service 
and  rejiay  their  obligations  and 
maintain  growth  in  their  businesses  or 
mai'ket  share.  The  .Sub-Adviser  does  not 
intend  to  inve.st  in  .Senior  Loan.s  or  other 
debt  of  priniiii  ily  start-np  companies, 
com])anie.s  in  turnaround  situations  or 
companies  with  .s])ecnliitive  business 
plans. 

The  .Suh-Adviser  intends  to  focus  on 
investments  in  which  the  .Senior  Loan.s 
or  other  debt  of  a  target  company  has  an 
exjierienced  management  team  with  an 
established  track  record  of  success.  The 
Sub-Adviser  will  typically  recpiire 
companies  to  have  in  place  projier 
incentives  to  align  management’s  goals 
with  the  Portfolio’s  goals. 

(fiten  the  Suh-Adviser  will  seek  to 
jiarticipate  in  transactions  sjKmsored  by 
what  it  believes  to  be  high-(iualitv 
jirivate  equity  firms.  The  .Suh-Adviser 
lielieves  that  a  private  equitv  sponsor’s 
willingness  to  inve.st  significant  sums  of 
e(|uity  capital  into  a  comjiany  is  an 
inqilicit  endorsement  of  the  (luality  of 
the  investment.  Further,  jirivate  tupiitv 
sponsors  of  companies  with  significant 
investments  at  risk  have  the  ability  and 
a  strong  incentive  to  contribute 


incriNiscul  li(|ui(tity  for  such  loans  and  highor  sales 
prices,  hut  it  ina\  also  adversely  aflect  the  rate  of 
inteixisi  |)ayahh!  on  such  loans  actpiiixxl  hv  the 
I’orl folio  and  the  rights  provirled  to  the  Portfolio 
undiu-  the  terms  of  the  a|)plicahle  loan  agriMunent, 
and  mav  incnsisi;  tlu;  price  of  loans  that  the 
Portfolio  wishes  to  |)urchase  in  the  secondarv 
marked.  A  (Uicnsise!  in  the  dtunand  for  .Semior  Loans 
may  adversely  affect  tlu;  |)rice  of  loans  in  the 
Portfolio,  which  could  c:ause  tlu;  Fund's  net  asset 
\alue  ("NAV")  to  decline. 


l. 
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iulilitional  capital  in  difficult  oconoinic  F 

times  should  operational  issues  arise.  tl 

The  Suh-Adviser  will  seek  to  invest  in  a 
Senior  Loans  or  other  deht  hroadly  c 

amon{>  (:omi)anies  and  industries.  ( 

thereby  iiotentially  rediuang  the  risk  oi  t 
a  ilowntnrn  in  any  t)ne  c:om])any  or  ^ 

indnstrv  having  a  disproportionate 
iniiiact  on  the  value  of  the  Portiolio’s  1 
holdings.  However,  as  a  result  of  its 
investment  in  participations  in  loans  ' 

and  the  fact  that  originating  hanks  may  > 
he  deemed  issuers  oi  loans,  the  Poitlolio 
may  he  deemed  to  concentrate  its 
investments  in  the  financial  services 
industrie.s.  Loan.s,  and  the  collateial 
.sei'.nring  them,  are  typically  monitored 
by  agents  for  the  lenclers.  which  may  be 
the  originating  hank  or  hanks.'  * 

The  Portfolio  and  the  Fund  are 
expected  to  he  managed  in  a  “master- 
feeder”  structure,  under  which  the 
Fund,  under  normal  market  conditions, 
will  invest  all  ol  its  assets  in  the 
Portfolio,  the  corresiionding  "master 
fund,”  whicdi  is  a  s(!])arate  lt)40  Ac.t- 
registered  mutual  fund  that  has  an 
identical  investment  objective.  As  a 
result,  the  Fund  {i.e.,  a  “feeder  fund") 
has  an  indirect  intere.st  in  all  of  the 
securities  owned  by  the  Portlcdio. 
Hecau.se  of  this  indirect  interest,  the 
l^’iind’s  investment  returns  should  he  the 
same  as  those  of  the  Portfolio,  adjusted 
for  the  expenses  oi  the  F’nnd.  In 
extraordinary  instances,  tlu;  Fund 
reserves  the  right  to  make  direct 
investments. 

The  Suh-Adviser  will  manage  the 
investment.s  of  the  Portlolio.  Undei  the 
master-feeder  arrangement .  investment 
advisory  fees  charged  at  the  mastei-lnnd 
level  are  deducted  from  the  advisory 
fees  charged  at  the  feeder-fund  level. 
According  to  the  Registration  Statement 
this  arrangement  avoids  a  “layering  ot 
fees,  e.g..  the  Fund’s  total  annual 
operating  expenses  would  he  no  higher 
as  a  result  of  investing  in  a  master- 
feetler  arrangement  than  they  woidd  he 
if  the  Fund  pursued  its  inve.stment 
objectives  directly.  In  addition,  the 


' '  Acconlins  to  tlio  Kogistralion  .Staloinonl.  tlui 
I’ortlolio  inav  l)o  roliant  on  tlu;  t:i(ulil\voitiiinoss  ol 
till!  aannt  liank  and  ollinr  intinmndialo  parliciiiants 
in  a  .Sonior  Loan,  in  addition  to  tlio  Ixirrownr.  sinen 
rialits  that  niav  nxisl  nndnr  llin  loan  against  llio 
lioiTowor  il  till;  lioiTownr  dnlanlts  an;  ly\)ically 
assnrtnd  liv  or  tlirongli  tin;  agont  liank  or 
inl(;rmi;diali;  iiarticipanl.  Agents  an;  typically  l.irgi; 
connnnrc.ial  lianks.  although  lor  .Senior  Loans  that 
are  not  hroadly  syndicated  they  can  also  inchide 
thrilt  institutions,  insurance  companies  or  linance 
companies  (or  their  alliliates).  Such  companies  max 
he  especially  susceptihh;  to  the  elTects  ol  changes 
in  interest  rales  resulting  Irom  idianges  in  U.S.  or 
rori;ign  fiscal  or  monetary  policies.  govi;rnnu;ntal 
regulations  affecting  caiiital  raising  aidivities  or 
other  (;conomic  or  market  lluctuations.  It  is  the 
e.xpectation  that  the  I’ortfolio  will  only  invest  in 
hroadlv  syndicated  loans. 


Fund  mav  discontinnu  invosting  nio 

through  tlu!  m.istor-ftuHlor  arrcuignmont  (jiu 

and  ])ursuo  its  invu.stimmt  ohjuctivus  tini 

ilircctly  if  the  Trust’s  Hoard  of  'rrn.stoos  uni 
determines  that  doing  so  wotild  he  in  trai 
the  best  interests  ot  shareholders.  pei 

According  to  the  Registration  inf 

Statement,  historically,  the  amount  oi  im 
])nhlic.  information  available  about  a  lo- 

.s])ecific  Senior  Loan  has  been  less  dij 

extensivt!  than  il  the  lo<m  wert;  j1j( 

registered  or  exchange-traded.  As  noted 
alKwe,  the  loans  in  which  the  Portlolio  j,,, 
will  invest  will,  in  mo.st  instances,  he 
Senior  Loans,  which  are  secured  and 
.senior  to  other  indebtedness  ot  the 
borrower.  Each  Senior  Loan  will 
generally  he  secured  by  collateral  such 
as  accounts  receivable,  inventory. 
ecpiipment,  real  estate,  intangible  assets 
.suc.h  as  trademarks,  copyrights  and 
jiatents,  and  securities  of  subsidiaries  or 
affiliates.  The  value  of  the  collateral 
generally  will  he  determined  by  S 

reference  to  financial  statements  ot  the  n 
borrower,  hv  an  indeiiencUmt  ajipraisal,  j. 
by  obtaining  the  market  value  ot  such  |: 

collateral,  in  the  case  of  cash  or  ( 

sec.urities  it  readilv  as(;ertainal)le,  oi  hy  I 
other  c.u.stomary  valuation  techniejnes  x 

considered  api)ro]n'iate  hy  the  Sub-  i 

Adviser.  The  value  of  collateral  may  ; 

decline  after  the  I’ortfolio’s  investment.  , 
and  collateral  may  he  difticult  to  sell  in 
the  event  of  default.  Ckmseciuently.  the 
Portfolio  may  not  receive  all  the 
payments  to  which  it  is  entitled.  Hy 
virtue  of  their  .senior  position  and 
i:ollateral.  Senior  Loans  typically 
provide  lenders  with  the  first  light  to 
cash  flows  or  prociHuls  from  the  sale  oi 
I  a  borrower’s  collateral  if  the  borrower 
becomes  insolvent  (subject  to  the 
limitations  of  bankruptcy  law.  which 
may  provide  higher  })riority  to  certain 
r  ’  claims  such  as  employee  .salarie.s. 

em))loyee  pensions,  and  taxes).  Ibis 

means  Senior  Loan.s  are  generally  ie])aid 
'  before  unsecured  hank  loans.  c:oriJorate 
bonds,  subordinated  deht,  trade 
creditors,  and  preferred  or  common 
stockholders.  I’o  the  extent  that  the 
Portfolio  inve.sts  in  unsecured  loan.s.  if 
the  borrower  defaults  on  such  loan. 

„l  there  is  no  sjiecific  collateral  on  which 
Its  the  lender  can  foreclo.se.  If  the  borrower 
if  i;  defaults  on  a  subordinated  loan,  the 

collateral  may  not  he  sufficient  to  cover 
both  the  .senior  and  subordinated  loans, 
rg,.  According  to  the  Registration 
ill  St;itement,  there  is  no  organized 
*  on  whioh  locUis  aro  tradod  and 

reliable  market  (piotations  may  not  he 
readilv  available.  A  majority  of  the 

,1  Portfolio’s  as.sets  are  likely  to  he 

'I  invested  in  loans  that  are  less  licinid 

than  .securities  traded  on  national 

exchanges.  Loans  with  riidnced  licjniditv 
involve  greater  risk  than  .securities  with 


more  licjuid  markets.  Available  mark(!t 
(flotations  for  such  loans  may  vary  over 
time,  and  if  the  credit  ipiality  of  a  loan 
unexpectedly  d(!clin(!.s.  secondaiy 
trading  of  that  loan  may  decline  for  a 
period  of  time.  During  periods  of 
infriKinent  trading,  valuing  a  loan  can  he 
more  difficnlt  and  hnying  and  selling  a 
loan  at  an  accejitahle  price  can  he  more 
difficult  and  delayed.  In  the  event  that 
the  Portfolio  voluntarily  or  involuntarily 
liiiuidates  Portfolio  assets  during 
periods  of  infriKpient  trading,  it  may  not 
receive  full  value  for  tho.se  assets. 
'I’herefore,  elements  of  judgment  may 
play  a  greater  role  in  valuation  of  loan.s. 

To  the  extent  that  a  secondary  market 
exists  for  certain  loans,  the  market  may 
he  subject  to  irregular  trading  activity, 
wide  hid/ask  spreads  and  extended 
trade  settlement  jieriods. 

According  to  the  Registration 
Statement.  Senior  Loans  will  usually 
reijuire.  in  addition  to  scheduled 
payments  of  intere.st  and  princii^al.  the 
prepayment  of  the  Senior  Loan  from  Iree 
cash  flow,  as  described  in  the 
Registration  Statement.  'I’he  degree  to 
which  borrowers  prepay  Senior  Loans, 
whether  as  a  contractual  reiiuirement  or 
at  tlunr  election,  may  he  affected  hy 
general  husimiss  conditions,  the 
financial  condition  oi  the  horrowei  and 
comiietitive  conditions  among  loan 
investors,  among  others.  As  such, 
prepayments  cannot  he  predicted  with 
accuracy.  Recent  marki;t  conditions, 
including  falling  default  rates  among 
others,  have  led  to  increased 
])repayment  freipiency  and  loan 
renegotiations.  These  renegotiations  art; 
often  on  terms  more  favorable  to 
borrowers.  Ujion  a  prepayment,  either 
in  part  or  in  lull,  the  actual  outstanding 
deht  on  which  the  Portfolio  derives 
interest  income  will  he  reduced. 

1  lowever,  the  Portfolio  may  receive  a 
prejjayment  (lenalty  fee  assessed  against 
the  prejjaying  borrower. 


Other  Investments 

According  to  the  Registration 
Statement,  in  addition  to  the  princijial 
investments  described  above,  the 
Portfolio  may  invest  in  other 
invi!stments.  as  de.sc.rihed  below.  1  he 
Fund  may  (indirectly  through  its 
investments  in  the  Portfolio  or.  in 
(ixtraordinary  circumstances,  directly) 
inve.st  in  the  following  types  of 
investments.  The  inve.stment  practices 
of  the  Portfolio  are  the  .same  in  all 
material  resjiects  to  tho.se  of  the  Fund. 

The  Portfolio  may  invest  in  bonds, 
including  corjiorate  bonds:  high  yield 
deht  securities:  and  U.S.  (ioviirnment 
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obligations.'-*  The  Fortfolio  al.so  may 
inve.st  in  prefernul  securities. 

The  Forllolio  may  invest  in 
repnrchasii  agreimients  with  commercial 
l)anks,  hrokers  or  dealers  to  generate 
income  from  its  excess  cash  halances 
and  its  securities  lending  cash 
collateral.  A  r(!])urchase  agreement  is  an 
agreeimmt  under  which  the  Portfolio 
ac(|nir(;s  a  financial  instrument  (e.g..  a 
.security  i.ssued  by  the  II.S.  government 
or  an  agimcy  thereof,  a  hanker's 
acceptance  or  a  certificate  of  dej)osit) 
from  a  seller,  subject  to  resale  to  the 
.seller  at  an  agreed  u])on  ])ric(;  and  date 
(normally,  the  next  husiness  day).  A 
repurchase  agrecmient  may  be 
considered  a  loan  collateralized  hy 
securities.  In  addition,  the  Portfolio  may 
enter  into  reverse  repurcha.se 
agreements,  which  involve  the  sale  of 
.securities  with  an  agreement  to 
repurchase  the  s(!curities  at  an  agrecid- 
upon  price,  date  and  intere.st  payment 
and  have  the  characteristics  of 
borrowing. 

The  Portfolio  may  invest  in 
commercial  ])aper.  (Commercial  paper 
consists  of  short-term,  promi.ssorv  notes 
issued  by  banks.  cor|)orations  and  other 
(Mitities  to  finance  short-term  credit 
lUMuls.  Tlui.se  s(!curities  generallv  an; 
discounted  hut  sometimes  may  lx; 
intmest  bearing. 

.Subject  to  limitations,  the  Portfolio 
may  inv(!.st  in  siuaired  loans  that  are  not 
first  lien  loans  or  loans  that  are 
unsecured.  Thest;  loans  have  the  same 
characteristics  as  Senior  Loans  except 
that  such  loans  are  not  first  in  priority 
of  rej)ayment  and/or  may  not  be  secured 
by  collateral.  Accordingly,  the  risks 
associated  with  these  loans  are  higher 
than  the  risks  for  loans  with  first 
priority  ov(!r  the  collateral.  B(;cau.se 
the.se  loans  are  lower  in  prioritv  and/or 
unsecured,  they  are  subject  to  the 
additional  risk  that  the  cash  flow  of  the 
borrower  may  be  insufficient  to  meet 
scheduled  payments  after  giving  effect 
to  the  secured  obligations  of  the 
borrower  or  in  the  ca.se  of  a  default, 
nicoveri(;s  may  he  lower  for  unsecunKl 
loans  than  for  secured  loans.'-'’ 

II. .S.  (;ovi!niin(!n!  ()l)li”iili()iis  iin;  ii  Ivpi!  ol  bond 
iind  iiicludi!  s(!<:ui'ilii!s  issued  or  ”ii:irant(!(!d  as  to 
principal  and  intoriist  l>\  tlio  IJ..S.  (aivornmonl.  its 
aj>(!n(:i(!S  or  iiistruinontaliti(!s.  Till!  I’ortlolio  also 
may  piirclia.so  II..S.  rts^i stored,  dollar-donominatod 
lionds  ot  tiiroij>n  corporations,  govornmonts. 
aaoncios  and  supra-national  ontiti(!S. 

Accordina  to  the  Koaistration  .Statomont. 
sociirod  loans  that  art!  not  first  lion  and  loans  that 
aro  imsiKairod  a(!norallv  havo  ^roator  prico  volatility 
than  .Sonior  Loans  and  may  ho  loss  liipiid.  Thoro  is 
also  a  possihility  that  oriainators  will  not  ho  ahio 
to  soil  participations  in  those  loans,  which  would 
cniato  {•roator  credit  risk  oxpo.suro  lor  the  holders 
III  such  loans.  .Secured  loans  that  aro  not  iirst  lion 
and  loans  that  aro  unsocurod  share  the  same  risks 
as  other  ImiIow  inyostinont  arado  instruments. 


The  Portfolio  niity  invttst  in  .short-term 
instruuKints,  inchtding  money  markttt 
instritments  (including  money  market 
hinds  advised  by  the  Adviser),  ctish  and 
ciish  etpiivalents,  on  an  otigoing  basis  to 
provide  li(|itidity  or  for  other  reasotis. 

The  Portfolio  may  itivest  in  tht; 
.securities  of  other  investment 
comitctnies.  including  closed-end  funds 
(including  loan-focused  closed  end 
funds),  subject  to  applicahh;  limitations 
under  .Section  12(d)(1)  of  the  1940 
Act.'"  To  the  extent  allowed  by  law, 
regulation,  the  Portfolio’s  investment 
restrictions  ami  the  Tru.st’s  Exem])tive 
Order,  the  Portfolio  may  inve.st  its  assets 
in  .secairities  of  investment  companies 
that  are  money  market  funds,  including 
those  advised  hy  the  Adviser  or 
otlierwise  affiliated  with  the  Adviser,  in 
excess  of  the  limits  discu.ssed  above. 

In  addition,  the  Portfolio  may  invest 
in  exchange-traded  notes  (“ETNs”). 
such  as  securities  listed  on  the 
Exchange  under  NY.SE  Area  Erpiities 
Rule  .'i.2(j)(0),  which  are  debt  obligations 
of  investment  banks  that  are  traded  on 
exchanges  and  the  returns  of  which  are 
linked  to  the  jierformance  of  certain 
reference  assets,  which  may  include 
market  indexes. 

The  Portfolio  will  not  inve.st  2.'j%  or 
more  of  the  vahm  of  its  total  assets  in 
securities  of  issuers  in  anv  one  industry'; 
however  it  mav  be  deemed  to 
concentrate  its  investment  in  anv  of  the 
industries  or  group  of  industries  in  the 
financiid  services  sector  (consisting  of 
financial  institutions,  including 
commercial  banks,  insurance  c:ompanie.s 
and  other  financial  com])anie.s  and  their 
res])ective  holding  companies)  to  the 
extent  that  the  banks  originating  or 
acting  as  agents  for  the  lenders,  or 
granting  or  acting  as  intermediaries  in 
j)articipation  interests,  in  loans  held  by 
the  Portfolio  are  deemed  to  he  issuers  of 
such  loans. 

The  Portfolio  may  hold  up  to  an 
aggregate  amount  of  1.')%  of  its  net 
a.ssets  in  illicpiid  .securities  (calculated 
at  the  time  of  inve.stment).  including 
Rule  144A  securities,  junior 
.subordinat(!d  loans  and  un.secured  loans 
deemed  illi(|uid  by  the  Advi.ser  and 

"■Till!  I’orllolio  may  inviist  in  olluir  iliihl  or  rixiiil 
incoini!  iixclianf^ti-trailiiil  lunils  ("LTI-'s").  .•iiioh  a.s 
.siicurilio.s  lisliiil  on  tho  l-ixchan^i!  unilor  NY.SI-i  Area 
Lipiilios  Kulos  .'>.2(i)(3).  a.UIO  anil  S.lilK).  (inelnilin^ 
l-;i1''s  niana^iiil  hy  thii  Ailyisiir).  Ll’I-s  may  hii 
.slrui:turi!il  as  inyiisimiml  enmpanios  that  arii 
ri!};isli!riiil  nnilor  tho  1!)4()  Ai:l.  lypieally  as  opon- 
iinil  funds  or  iinil  inyosiniiinl  Irnsts.  Thosi!  LTI-'s  aro 
}>onoraily  hasoil  on  spooilii:  ilonioslii:  and  loroign 
inarkot  soouritios  indiciis. 

'^.S’liif  Form  N-IA.  Itom  (I.  Tho  Oommission  has 
takon  till!  position  that  a  Innd  is  oonoontratod  if  it 
invosts  moro  than  of  tho  yalno  of  its  total 
assets  in  any  ono  industry.  .S'l.’o.  o.j;..  Inyostinont 
Comiiany  Ai:t  Koloa.so  No.  (lOl  1  (Ootohor  :tl).  I!)7.'>). 
40  FR  ."i4241  (Noyomhor  21.  I!l7.'j). 


.Sub-Adviser.  The  Portfolio  will  monitor 
its  portfolio  liijuidity  on  an  ongoing 
basis  to  determine  whether,  in  light  of 
curntnt  circumstances,  an  ad(!{]u;ite 
Itivel  of  licjuidity  is  being  maintained. 

<md  will  consider  taking  aiipropriate 
.steps  in  order  to  maintiiin  iidecpiiitt! 
litjuidity  if,  through  a  ch;mge  in  values. 
iu!t  assets,  or  other  circtimstitnces.  more 
than  l.'i'X)  of  the  Portfolio’s  net  iissets  are 
held  in  illitpiid  secitrities.  Illitjuid 
.securities  include  securities  subject  to 
cotitractual  or  other  restrictions  on 
r(!sale  and  other  instruments  that  lack 
readily  available  markets  as  determined 
in  accordance  with  Commi.ssion  staff 
guidance.'" 

Excejit  for  investments  in  ETEs  that 
may  hold  non-U. .S.  issues,  the  Portfolio 
will  not  otherwise  invest  in  non-lI..S.- 
registered  equity  i.ssues. 

The  Portfolio  will  not  invest  in 
o])tion.s  contracts,  futures  contracts  or 
swap  agreements. 

In  certain  situations  or  market 
conditions,  the  Portfolio  mav 
tenqiorarily  depart  from  its  normal 
investment  jiolicies  and  strategies 
provided  that  the  alternative  is 
consistent  with  the  Portfolio’s 
inv(!stment  ohjiu.tive  and  is  in  the  best 
interest  of  the  Portfolio.  For  (ixample, 
the  Portfolio  may  hold  a  higher  than 
normal  proportion  of  its  assets  in  cash 
in  times  of  extreme  market  stress.'"  The 
Portfolio  may  borrow  money  from  a 
hank  as  ])ermitted  by  the  1t)4()  Act  or 
other  gov(!rning  statute,  by  ajjplicahle 
rules  thereunder,  or  bv  Uommission  or 
other  r(!gulatory  agency  with  authority 
over  the  Portfolio,  hut  onlv  for 
temiforary  or  emergency  jfurposes. 

The  Portfolio  will  be  classified  a.s  a 
"diversified”  investment  comjjany 
under  the  1940  Act.-" 

The  Portfolio  intends  to  qualify  for 
and  to  elect  treatment  a.s  a  .separate 

"'Thu  (^iimniissiiin  has  slaluil  that  li)ii<>-slanilinK 
Ciimiiiissiiin  i>uiiliilinus  liayii  ruiiuiruil  i)|iun-unil 
lunils  III  holil  nil  iniiriilhan  l.S%  iil  lhuirniit  assets 
in  illiipiiil  seuurities  anil  iithur  illiquid  assets.  .S'ee 
Inyestinent  (Aiinpany  Ac:t  Release  Nii.  2ai<):t  (.March 
11.  21108).  7.1  FR  14018  (March  18.  2008).  liiiilniite 
:14.  .S’ei!  also.  Inyestinent  (Aiinpany  Act  Release  Nii. 
.'i847  (Ocliiher21.  lOOO).  FR  1<I!I8<I  (Deceinher 
.11.  1070)  (.Statement  Regarilinf> -  Restricteil 
.Securities"):  Inyestinent  (Aimpany  Act  Release  No. 
18(il2  (March  12.  1002).  ."i7  FR  0828  (March  20. 
1!1!12)  (Reyisiiins  iil  (uiiilelines  to  l-'iirin  N-lA).  A 
luinrs  piirtliiliii  security  is  illiquid  it  it  canniit  he 
disposed  ol  in  the  ordinary  course  ol  husiness 
within  seyen  days  at  approxiniately  the  yaliie 
ascrihed  to  it  liy  the  liniil.  .See  Inyestinent  (Aiinpany 
Act  Release  No.  14<l8:i  (.March  12.  1080).  .'ll  FR 
077.'i  (March  21.  1!I80)  (adopting  amendnients  to 
Rule  2a-7  under  the  1040  Act);  Inyestinent 
(Aiinpany  Act  Release  No.  174.12  (April  2:i.  1000). 
51  FR  170;i;)  (A|iril  :10.  1000)  (adoiiting  Rule  144A 
under  the  l<i;i:i  Act). 

.See  note  8.  siipni. 

-"The  diyersification  standard  is  set  lortli  in 
.Section  1(h)(l )  ol  the  1040  Act  (15  II.S.C.  80a-1). 
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rcoulatod  invostmont  company  ("RIC”) 
iiiulor  SubcliajitiM-  M  of  the  Intornal 
Kovomu!  dodo.-' 

rlio  Portfolio’s  invostmonts  will  no 
consistont  with  tho  Portfolio’s 
invostmont  ohjoctivo  and  will  not  bo 
usod  to  onhanoo  lovorago. 
dritoria  Fo  Ho  Apjdiod  to  tho  Puiid 

VVhilo  tho  I’und,  which  would  ho 
listod  pursuant  to  tho  critoria  applicahlo 
to  activolv  luauagod  funds  uudor  NYSh 
Area  iMpiitios  Kulo  H.OOO.  is  not  oligihlo 
for  listing  uudor  NYSE  Area  Ecpiitios 
Kulo  a])])licahlo  to  listing  and 

trading  of  Invostmont  dompany  Units 
hasod  on  a  socuritios  indox,  tho  Advisor 
and  Snh-Advisor  roprosont  that,  uudor 
normal  markot  conditions,  tho  Fund 
would  sati.sfy  the  gonoric  fixed  imioino 
initial  listing  rocpiiromonts  in  NYSE 
Area  Ecpiitios  Rule  .'i.2()K;f). 
doinmontary  .02  on  a  continuous  basis 
moasurod  at  tho  time  ot  idurc.haso,  as 
dosc.rihod  below.-- 


2(1  II..S.(',.  851.  S( 

--  NYSH  ,'\r(;a  laiuitios  Riili!  5.2(i)(8).  (.oiniiKMiliiry 
.(12  sots  lorlh  oonorio  listing  critoria  apiilicahlo  to  , 

listing  undor  Rnlo  l<ll)-4(o)  nnilor  tho  Rxchango  Act 
()l  Invostmont  C’.ninpanv  Units  ('  llnits  )  hasoil  on  an  1 
inilox  <)!■  iiortlolio  of  -R ixod  Incoino  .Socnritios.'  C 

which  an;  dol)t  socnritios  that  aro  notes,  lionds. 
doiionturos  or  ovidiMico  of  indolitodnoss  that  ,. 

inclndo.  lull  aro  not  limitod  to.  U.S.  DiMuirlmont  ol 

Troasnrv  socnritios  ('"I’roasnry  .Socnritios  ).  « 

•’ovorninont-sponsorod  ontity  socnritios  (  (iSf.  j 

Socnritios").  iminicipal  socnritios,  trust  prolorrod  j 

socuritios.  supranational  doht  and  doht  ol  a  loroign  , 
country  or  a  suhdivision  thoroof.  NYSR  Area 
liipiitios  Rnlo  5.2(i)(;i).  Coinmontary  .(12(a)  is  as 
lollows:  (a)  Rligiliilitv  Critoria  lor  indox  I 

Compononts.  Uiion  tho  initial  listing  of  a  sorios  ol 
llnits  iiursnanl  to  Rnlo  l‘lh-4(o)  undor  tho 
.Socuritios  Rxchango  Act  of  l‘i:f4  on  tlio  Corporation, 
tho  coiniiononts  of  an  iiulox  or  portlolio  undorlying 
a  sorios  of  Units  shall  moot  tho  following  critoria: 

(1)  Tho  indox  or  portfolio  mnst  consist  ol  fixed 
Income  Socuritios;  (2)  Compononts  that  in  aggregate 
account  for  at  least  75%  of  tho  weight  ol  tho  im  ox 
or  portfolio  each  shall  have  a  minimum  original 
princiiial  amount  outstanding  of  SlOO  million  or 
more:  (3)  A  componont  may  ho  a  convortihlo 
security,  howovor,  ont;o  tho  convortililo  somirity 
componont  converts  to  tho  undorlying  oiiuity 
s(!c:urily.  tho  d()mi)()noni  is  rtfinovod  li'oni  tlio  indox 
or  portfolio:  (4)  No  i:oinponont  fixod-incoino 
socuritv  (excluding  Treasury  Socuritios  and  C,.Sh 
.Soc.nrit'ios)  shall  roprosont  more  than  3(l‘!n  ol  tho 
weight  of  tho  indox  or  portlolio.  ami  tho  live  most 
heavily  weighted  componont  fixod-incomo 
socnritios  in  tho  indox  or  iiortlolio  shall  not  in  the 
aoorogato  account  for  more  than  (i5‘!'ii  ot  the  weight 
of'llurindox  or  portfolio:  (5)  .\ti  nndorlying  mdox 
or  portfolio  (oxcluding  one  consisting  ontiroly  ol 
oxomptod  socnritios)  must  iiicludo  a  niinimum  ol  13 
non-alliliatod  issuers;  and  (tl)  Componont  socuritios 
lhal  in  account  tor  at  least  ttt)  /*>  ol  the 

weight  of  tho  indox  or  portfolio  must  ho  oithor  (a) 
froin  issuers  that  aro  roipiirod  to  file  reports 
pursuant  to  .Sections  13  and  1.5(d)  ol  tho  Socuritios 
f'xchaiioo  Act  of  1(134;  (h)  from  issuers  that  have  a 
worldwide  markot  value  of  its  outstanding  coinmon 
oquity  hold  liv  non-affiliatos  of  S7(l(l  million  or 
moro’:  (c)  from  issuers  that  have  outstanding 
socuritios  that  aro  notes,  honds  dohonturos.  or 
ovidonco  of  indolitodnoss  having  a  total  roniaitiing 
principal  amount  of  at  least  SI  hillion:  (d)  oxomptod 
securities  as  dofinod  in  Section  3(a)(12)  oi  tho 


VVitli  rosiioct  1o  tho  rotpiiromont  of  imi 

Coinmontary  .()2(a)(1).  as  notoil  in  tlio  Sot 
Rogistnition  Statomont,  tho  Emid 
(tlioiigli  its  invostmont  in  tho  I’orlfolio)  C.oi 
will  invost  at  loast  8()7»  of  its  not  assots  tho 
(pins  iiny  horrowings  for  invo.stmont  out 

pnrpostts)  in  Sonior  Eoans.  1  ho  Ailvisoi  Eo< 
and  Sub-Advisor  oxpoot  that  h^ 

siihstantiallv  all  of  tho  Fund’s  a.s.sots  Soi 

will  ho  invostod  in  Fixod  liicomo  att 

Socuritios  or  cash/cash-liko  instrumonts.  wt 
With  rosiioct  to  tho  rotiuirttmoiit  ol  oh 

Commontarv  .()2(a)(2).  tho  Portfolio’s  ho 

Advisor  anti  Sub-Advisor  oxpoct  that  in 

suhstantially  all.  hut  at  loast  757.  of  tho 
Portfolio’s  Iiortlolio  will  ho  invostod  in 
loans  that  havo  an  iiggrogato  outstanding  q, 
oxposuro  of  groator  than  $100  million. 

With  rosiiocl  to  tho  roipiiromont  of 
Commontarv  .()2(a)(2).  tho  Sub-Advisor 
rojirosonts  that  tho  Portfolio  will  not 

tvihcally  invost  in  convortihlo  . 

socuritios;  howovor.  should  tho  1  oitlolio 
mako  such  invostmonts.  tho  Sub- 
Advisor  would  diroct  tho  Portfolio  to 
divost  any  convortod  otpiity  socurity  as  ^ 
soon  as  jiracticahlo. 

With  rosiioct  to  tho  rotiuiromont  ot 
Coinmontary  .()2(ci)(4),  tho  Suh-Advisoi  ^ 
1  roprosonts  that  tho  Portfolio  will  not  ^ 

concontrato  its  invostmonts  in  oxcoss  ot 
207.  in  anv  ono  socurity  (oxcluding  ^ 

Trotisurv  Socuritios  and  CkSE  Socuritios),  ^ 
and  will  not  invost  moro  than  057.  ol  ^ 

its  a.ssots  in  fivo  or  fovvor  socuritios  j 

(oxcluding  Troasury  Socuritios  and  CSE 
Socuritios). 

With  rtispocl  to  tho  rotiuiromont  ot 
Commontarv  .()2(a)(5),  tho  Sub-Advisor 
roprosonts  t'hiit  tho  Portfolio  will  invo.st 
in  Sonior  Eoans  issuod  to  at  loast  1.1 
I!'  non-affiliatod  horrowors. 

"  With  rospoct  to  tho  rotiuiromonts  ot 
(kimmontary  .()2(a)(tt),  tho  Sub-Advisor 
ropro.sonts  that  tho  Portfolio’s  portlolio 
may  mako  invostmonts  on  a  continuous 
basis  in  complianco  with  such 
rotiuiromont  tit  tho  timo  til  purchaso; 
howovor,  tho  markot  ftir  Sonior  Loans 
.X  tliffors  in  sovoral  matorial  rospocts  from 
tho  markot  of  othor  fixod  incoino 
socuritios  (o.g.,  liontks).  A  significant 
porcontago  of  tho  Sonior  Loan  markot 
*  wtiultl  not  moot  tho  critoria  sot  forth  in 
o  Commontarv  .02(a)((i),  hut  wtiultl  ho 
li'  roatlily  tratlahlo  in  tho  soc.tintlary 
'  markot.  For  tho  1 2  nuinth  porititl  ontling 
,  Augu.st  12.  2012.  52.4%  of  tho 
lies  htirrtiwors  of  primary  Sonitir  Ltians  (alsti 
kntiwn  as  Itivtiragotl  loans)  hatl  ttital 
'>  intlohtotlnoss  tif  .SI  hillitin  or  loss  anti 
.Sonior  Ltians  outstamling  tif  $250 
ii  millitin  or  intiro.  (Stiurtio;  SttP).  In  tiitlor 
m.ii  to  add  to  tho  Porlftiliti’s  tlivorsifititititin 

and  to  oxpantl  tho  Ptirtlblio’s  invostmont 


univorso,  tho  Portfolio  may  invost  in 
Sonitir  Loans  htirrtiwod  by  ontitios  that 
wtiultl  ntit  moot  tho  t:ritoria  .sot  ftirth  in 
Coinmontary  .02(a)((i)  alitivo  provitlotl 
tho  horrowor  has  tit  loa.st  $250  millitin 
outstanding  in  .Sonitir  Ltians.  Tho  Sonior 
Ltiiins  htirrtiwotl  by  such  ontitios  wtiultl 
ho  woll  kntiwn  to  participants  in  tho 
Stmitir  Lticin  mtirktits.  wtiultl  lypit,.illy 
attratit  multijilo  markot  makors.  anti 
wtiultl  sharo  litpiitlily  anti  transiiaroncy 
t:harat;toristit:s  tif  sonitir  .sotairotl  tloht 
htirrtiwotl  by  ontitios  mooting  tho  critoria 
in  tho  gonoric,  listing  c.ritoria  ot  NY.SE 
Art:a  Etpiitios  Rulo  5.2(i)(2). 

Coinmontary  .02. 


Doscrijition  of  .Sonior  Loans  and  tho 
Sonitir  Ltian  Markot 


.Soouritios  Rxchango  Act  i.f  1(134;  or  (o)  from  issuers 
that  aro  a  govornmont  ol  a  loroign  country  or  a 
political  suhflivision  ot  a  loroign  c.ountry. 


Tho  Suli-Advi.sor  roprosonts  that 
Sonior  Ltians  roprosont  doht  tihligatitins 
tif  suh-invostmont  gratlo  corporato 
htirrtiwors,  similar  to  high  yioltl  hontls. 
htiwovor.  Sonior  Loans  aro  tlifforont 
from  traditional  high  yioltl  hontls  in 
.sovonil  important  rospotits.  First.  Sonior 
Ltians  aro  tvpically  sonior  to  othoi 
tihligatitins  of  tho  htirrowor  tmtl  .socurotl 
by  tho  asstits  tif  tho  htirrtiwor.  Sonitir 
Loiins  rank  at  tho  ttip  of  a  htirrtnvor’s 
tiapital  stiTuituro  in  ttirins  of  priority  til 
paymont.  ahoatl  tif  any  siihortlinatotl 
iloiit  (high  yioltl)  or  tho  horrtiwor’s 
c.timmtin  titinitv.  Thoso  Ititins  aro  akso 
sotairotl.  as  tho  holtlors  tif  tho.so  ltians 
havo  a  lion  on  intisl  if  ntil  all  ol  tho 
c.tirjiorato  issuor  s  plant,  jirtipoity. 
otniijimont.  rotioivahlos.  c.ash  halanc.os, 
litamsos,  tratlomarks,  ott:.  Furlhormtiro. 
tho  corporato  htirrowor  til  Sonitir  Ltians 
tixotaitos  a  tirotlit  agroomont  that 
tyiiicallv  rostritits  what  it  can  dti  (tloht 
int.urrontio.  assot  tlisptisititins.  ott..) 
without  tho  lontlors’  approval,  and.  in 
athlititin.  ofton  rotpiiros  tho  htirrtiwor  to 
moot  tiortain  ongoing  financial 
taivonants  (EBITDA,  lovorago  tosts,  otc.). 
Finally.  Sonior  Loans  aro  floating  rato 
tihligatitins  whic.h  typic.ally  pay  a  fixod 
sproatl  tivor  2  intinth  LIBOR. 

Institutitinal  invosttirs  at;t;os.s  tho 
markot  totlay  primarily  through 
ctimmingloti  fiintls  tir  soparatoly 
managotl  atictiunts.  Intlivitlual  invosttirs 
havo  gainod  oxiiosuro  to  Sonior  Loans 
primarilv  thrtiugh  rogistorotl  0)1011  ontl 
or  tilosotl  ontl  mutual  funtls  and 
’  husinoss  tlovoltijinunit  titinijianios  or 
tit:t:a.sitinally  thrtiugh  limitod 
]iartnorshi)is. 

Tho  ]iorftirmant;o  tif  a  Sonior  Ltians 
jitirtfoliti  is  tlrivon  by  crotlit  solotition. 
Invost ing  in  Sonior  Ltians  involvos 
^  tlotailotl  crodit  analysis  anti  stiimtl 

invostmont  jutlgmont  culminating  in  tho 
timoly  pavtiut  of  intoro.st  anti  ultimato 
roturn  of  jirinciiial.  Ltians  aro  gonorally 
prtiiiayahlo  at  any  timo.  tyiiically 
without  jionalty.  Loans  aro  ty)iit:ally 
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purchased  at  close  to  100  (“})ar”)  and 
are  also  typically  nspaid  at  100;  the 
return  to  the  investor  comes  from  the 
(|narlerly  interest  coupons  and  the 
nitnrn  of  principal.  Uiulerperforinance 
conies  from  makinj*  investment 
misjn(if>ments  wherehv  the  cor|)orate 
borrower  fails  to  repay  the  loan  at 
maturity  or  otherwise  defaults  on  the 
ohlif'ation.--* 

The  .Snh-Adviser  rejiresents  that  the 
.Senior  Loan  market,  in  terms  of  total 
outstanding  loans  hy  dollar  volume  is 
a|)|)roximately  equal  in  size  to  the  high 
yield  corporate  bond  market  in  the 
D.S. — h(;tw{!en  .Si. 2  trillion  and  SI..') 
trillion.  The  market  for  .Senior  Loans  is 
almost  exclusively  comprised  of  non- 
in\’e.stment  grade  corporate  borrowers. 
The  Loan  .Syndication  and  3' lading 
Association  (“L.STA").  a  trade  group 
sponsored  by  both  underwriters  of  and 
institutional  investors  in  senior  hank 
loans,  has  been  tracking  trading 
volumes  and  bid-offer  spreads  for  the 
asset  class  since  2007.  For  the  month 
ended  )nne  30.  2012 — a  rejiresentative 
period — .S30  billion  of  .Senior  Loans 
changed  hands  representing  1,100 
individual  transactions.  (.Source;  L.STA.) 
Av(!rage  cpiarterly  .Senior  Loan  trading 
volume  exc(!(!ded  .SlOO  billion  during 
2011.  Quarterly  trading  volumes  fell 
modestly  to  .S08  billion  in  the  second 
cahmdar  tpiarter  of  2012.-  ’ 

The  Portfolio,  as  noted  above,  will 
primarily  invest  in  the  more  litpdd  and 
Idgher  rated  segment  of  the  .Seidor  Loan 
market,  llie  average  credit  rating  of  the 
.Senior  Loans  that  the  Fuml  typically 
will  hold  will  he  rated  between  BH-i-  and 
H-t-  as  rated  by  .S&P.  'I'he  most  actively 
traded  loans  will  generally  have  a 
tranche  size  outstanding  (or  total  lloat  of 
the  issue)  in  exce.ss  of  .$2.')0  million.  The 
borrowers  of  these  broadly  syndicated 
hank  loans  will  ty])ically  l)e  followed  by 
many  “huy-side”  and  "sell-side”  credit 


- '  Addilioiiiil  ciipital  l(!nlur(ts  iidimad  to  .Siador 
l.oaiis  includi!  Ilii;  tbilowiii”:  (1)  .Such  loans  an; 
sid)j(H:l  to  inandatoi'v  and  distaidionarv 
|)n!|>ayinonts  and  can  l)ii  |)i'i!|)aid  in  lull,  olttai 
uitliout  piaiaitv.  lor  a  viiriiMv  ol  naisons:  (2) 
companies  may  opt  to  rclinaiua!  <m  (!xistin}>  loan  at 
a  lower  spnaid  or  rcipav  the  loan  with  a  hieh  viidd 
Ixind  issuancia  (;<)  na|uir(al  (!\cess  cash  How 
swiieps;  (4)  covenants  najuirina  loan  prepavimait 
Irom  proiauals  ol  assid  sales;  and  (Fi)  (piartia  lv 
amorti/ation. 

As  ol Octohia'  21)12.  lii.a  open  (aidcal  loan  lunds 
and  opiai  emhal  hond  lunds  wen;  inviisttal  in  th(; 
.Senior  Loan  markiM  as  a  primarv  or  s(M:ondarv  ass(;t 
class.  (.Soun:e;  Mornin<{slar.)  .As  ol  ()ctol)ca-  2f)12. 
tlu!r(!  wen;  approximalcdy  Sti.a  hillion  ol  itssets 
iindia' mana}>emenl  in  ;itl  open  (aidtal  loan  lunds 
and  a|)|>roximately  .S2.'>2  hillion  ot  assets  under 
manaaianiatt  in  open  taidtal  high  vitdd  hond 
lunds.  81)  ol  the  l.aB  open  ended  high  yield  hond 
liinds  m.ide  .in  allocation  to  .Stador  Loans,  and. 
among  high  yield  hond  lunds  that  h.id  an  allocation 
to  .Seinor  Loans,  such  allocation  was  4.()!)"i.  on 
average.  (.Soun;e:  Morinngstar  Direct.) 


aualy.sts  who  will  in  litrti  rely  on  the 
borrower  to  provide  transpiirent 
financiiil  information  concerning  its 
husine.ss  performance  <tnd  operating 
results.  The  .Sub-Adviser  represents  th.it 
stich  borrowers  ly])ic;illy  ])rovid(! 
significant  fimmcial  tnmsjiarency  to  the 
market  throtigh  the  delivery  of  financittl 
statements  on  at  least  a  (piarterly  htisis 
;is  retpiired  by  the  exectited  credit 
agreements.  Additionally,  hid  and  offers 
in  the  .Senior  l.oans  tire  available 
throttghout  the  tniding  dtiy  on  larger 
.Senior  Loans  i.ssues  with  multiple 
dealer  tpiotes  available. 

The  .Sub-Adviser  repre.sents  that  the 
underwriters,  or  agent  banks,  which 
distribute,  syndicate  and  trade  .Senior 
Loans  are  among  the  largest  global 
finaiu:ial  in.stilnlions,  int;luding 
(PMorgan,  Bank  of  America.  Citigroup, 
Goldman  .Sachs,  Morgan  .Stanley,  Wells 
Fargo,  Deut.sche  Bank,  Barclays.  Credit 
.Suisse  and  others.  It  is  common  for 
mnltii)le  firms  to  act  as  underwriters 
and  market  makers  for  a  specific  .Senior 
Loan  issue.  For  example,  two 
underwriters  may  co-undei  write  and 
fund  a  .Senior  Lt)an  that  has  a  .$1  billion 
institutional  tianche.  One  of  the 
undei'wrilers  acting  as  syndic:ation  agent 
for  the  financing,  will  then  draft  an 
offering  memorandum  (similar  to  an 
ecjuity  IPO  pros|)ectus),  distribute  it  to 
potential  investors,  schedule 
managemeut  meetings  with  the  largest 
loan  investors  and  arrange  a  hank 
meeting  that  includes  management 
presentations  along  with  a  (piestion  and 
answer  se.ssion.  The  investor  audience 
attends  in  person  as  well  as  via 
telei)hone  with  both  live  and  recorded 
conierence  call  options.  After  a  two 
week  syudic:alion  jirocess  where 
investors  can  complete  their  due 
diligence  work  with  access  to  company 
management  and  underwriter  bankers  to 
answer  credit  questions,  investors’ 
commitments  are  collected  by  the 
underwriter.  The  underwriter  will 
ly])ically  allocate  the  loan  to  80-120 
investors  within  the  following  week, 
with  the  largest  position  representing  3- 
5%  of  the  tranche  size  in  a  successful 
syndication.  The  underwriters  will  both 
make  executable  two  sided  markets  in 
the  loan  with  eighth  to  a  (juarter  point 
hid/ask  s|)read.s  on  sizes  in  the  .$2 
million  to  .$20  million  lange,  depending 
on  the  issue.  Other  hanks  also  have 
.Senior  Loan  trading  desks  that  make 
secondary  hid/ask  markets  in  the  loans 
after  they  are  allocated.  .Senior  Loan 
investors  can  also  obtain  information  on 
.Senior  Loans  and  their  borrowers  from 
numerous  public  .sources,  including 
Bloomberg,  Fact.Set,  jjublic  financial 


statement  filings  (P’orins  lO-K  and  10- 
Q),  and  sell  side  re.search  analvsts. 

The  .Suh-Advi.ser  represents  that  the 
.segment  of  the  .Senior  Loan  market  that 
the  Portfolio  will  focus  on  is  highly 
li(|uid.  .Senior  Loans  of  S2.')()  million  or 
more  in  issuance  aie  typicallv  (]uite 
li(|uid  and  will  have  multiple  market 
makers  and  typically  7.1  or  more 
institutional  holdeis.  The  standard  bid/ 
offer  spreads  for  such  loans  are  '/.i  to  '/■> 
jjoint,  although  the  largest  firms,  such  as 
the  .Sub-Adviser,  can  transact  on  a  l/8th 
point  market  across  dealers  for  .Senior 
Loans  of  $2.')()  million  or  more 
outstanding.-'’ 

'I'he  .Sub-Adviser  represents  that, 
while  Senior  Loans  are  not  reported 
through  TRA(;E,-“  there  is  significant 
ti'ansparency  with  dealers  iq)dating 
investors  on  trades  and  trading  activity 
throughout  the  day.  Dealers  update  their 
“trading  runs”  of  .Senior  Loans 
throughout  the  day  and  distribute  these 
via  electronic  mes.saging  to  the 
institutional  investor  community.  The 
Adviser  rejire.sents  fuither  that,  upon 
commencement  of  trading  in  the  Fund, 
the  Adviser  and  .Snh-Adviser  would 
ensure  that  all  “Authorized 
Participants”  (as  described  below)  for 
the  Portfolio  were  added  to  these 
intiadav  maiket  maker  Senior  Loan 
“trading  runs.” 

Description  of  the  .S&P/L.S'I'A  ll.S. 
Leveraged  Loan  100  Index 

The  Pi’imarv  Index  is  a  market  value- 
weighted  index  designed  to  measure  the 
performance  of  the  largest  segment  of 
the  II..S.  syndicated  leveraged  loan 
market.  The  Primarv  Index  consists  of 
100  loan  fai:ilities  drawn  from  a  larger 
benchmark — the  S&P/LSTA  Leveraged 
Loan  Index  (“LLl”) — which  covers  more 
than  900  facilities  and.  as  of  )une  30, 
2011 .  had  a  market  value  of  more  than 
USS  490  billion.  As  of  June  30,  2011,  the 
Primary  Index  had  a  total  market  value 
of  lI.S.S'l83.4  billion. 


-■’llii;  Lxchaii”)!  notos  that  tho  I’owar.Shanvs 
.Sanior  l.oan  I’ortlolio  (.Syinl)()l:  liKLN),  i.s  an  iiulijx- 
basad  axebanga-tradad  limd  listad  nn  Iba  Lxebanga 
■sinaa  March  Tt.  2011  iindar  NYSt)  Area  L(|uitias 
Kula  .’).2(j)(:)).  Tba  imdarlving  indax  lor  HKl.N  is  Iba 
.Sfil’/L.Sl'A  U..S.  La\'aragad  Loan  100  Indax.  Iba 
Lund’s  I’riinarv  Indax.  As  otNovainliar  20.  2012. 
tlKI.N  bad  assals  nndar  inanagainani  ol 
approxiinalaly  81.28  billion.  .Sinaa  inaajilion. 
liKl.N’s  avaraga  daily  Irading  xolinna  bas  baan 
.a4,').0().')  sbaras.  wilb  an  avaraga  prainiuin/disaonnl 
lo  NAV  ot  0.4:1%. 

-'’TKAOL  (Trada  Ka))orling  and  (loinplianaa 
llngina),  is  a  vabiala  davalopad  bv  iba  l-'inanaial 
Indnslrv  Kagiilalorv  Aulborilv  ("j'lNKA  ”)  Ibal 
taaililalas  iba  inandalorv  ovar-lba-aounlar 
saaondarv  inarkal  Iransaalions  in  aligibla  tixad 
inaoma  saanrilias. 

-^llia  dasariiilion  barain  otlba  I’riinarv  Indax  is 
basad  on  intornialion  in  ".SK:!’  I.STA  U.S.  Lavaragad 
Loan  100  Indax  .Malbodologv.  AugusI  2011" 
("I’rimary  Indax  Dasariplion"). 


L 
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'I’lio  Primary  Iii(l(!x  is  designed  to 
reflect  the  largest  facilities  in  the 
leveraged  loan  market.  It  mirrors  the 
market-weighted  ])erformanc(!  of  the 
largest  in.stitutional  leveraged  loans 
based  upon  market  weightings,  spix'ads 
and  interest  i)ayments. 

Th(!  Primary  Index  is  rides  based, 
although  the  S&P/LSTA  U.S.  Leveraged 
Loan  100  Index  (lommittee  (the  “Index 
Committee.”  described  below)  re.serves 
the  right  to  exercise  di.scretion  when 
necessary.-" 

The  Primary  Index  is  rebalanced 
.semi-annually  to  avoid  excessive 
turnover,  hut  reviewed  weekly  to  reflect 
pay-downs  and  ensure  that  the  Primary 
index  portfolio  maintains  100  loan 
facilities.  The  constituents  of  the 
Primary  Index  (the  “Index  Loans’’]  are 
drawn  from  a  universe  of  syndicated 
leveraged  loans  re]iresenting  over  00% 
of  the  leveraged  loan  market. 

All  syndicated  leveraged  loans 
covered  by  the  LLl  univer.se  are  eligible 
for  inclusion  in  the  Primarv  Index.  Term 
loans  from  syndicated  creiiits  must  meet 
the  following  criteria  at  issuance  in 
order  to  be  eligible  for  inclusion  in  the 
LLl: 

•  Senior  secured 

•  Minimum  initial  term  of  one  vear 

•  Minimum  initial  sjiread  of  LlilOR  + 
125  basis  points 

•  IJ.S.  dollar  denominated. 

All  Primary  Index  loans  must  have  a 
publicly  assigned  C.DSIP. 

According  to  the  Primarv  Index 
nescri])tion.  the  Ihimary  Index  is 
designed  to  include  the  largest  loan 
facilities  from  the  LLl  universe.  Par 
outstanding  is  a  key  criterion  for  loan 
selection.  Loan  facilities  are  included  if 
they  are  among  the  largest  first  lien 
facilities  from  the  Primary  Index  in 
terms  of  par  amount  outstanding.  There 
is  no  minimum  size  requirement  on 
individual  facilities  in  the  Primarv 
Index,  but  the  LLl  universe  minimum  is 
IJSS  50  million.  Clnly  the  100  largest 
first  lien  facilities  from  the  LLl  that  meet 
all  eligibility  reijuirements  are 
considered  for  inclusion.  'I’he  Primarv 
Index  covers  all  borrowers  regardless  of 
origin;  however,  all  facilities  must  be 
denominated  in  IJ.S.  dollars. 

A  Primary  Index  addition  is  generally 
made  only  if  a  vacancy  is  created  hv  a 
Primarv  Index  deletion.  Primarv  Index 
additions  are  reviewed  on  a  weekly 
basis  and  are  made  according  to  par 
out.standing  and  overall  liijuiditv. 
Li(|uidity  is  determined  by  the  jiar 
outstanding  and  number  of  market  bids 

is  111)1  a  brokor-doalor  or  alTilialod  wilh  a 
lirokor-doaldi'  and  lias  iiniiloinontad  iirocoduros 
dosignnd  lo  priivont  llui  uso  and  dissoniinalion  oi 
matorial.  non-piililii:  inidrniation  n)<^ai'din5;  tho 
I’riniaiv  Indiix. 


available.  Facilities  are  retired  when 
they  are  no  longer  jiriced  by  “LSl’A/LPCJ 
Mark-to-Market  Pricing”  or  when  the 
facilitv  is  repaid.-" 

hJacli  loan  facility’s  total  return  is 
calculated  by  aggregating  the  intere.st 
return,  reflecting  the  return  due  to 
interest  paid  and  aci;rned  interest,  and 
price  return,  rellecting  the  gains  or 
losses  due  to  changes  in  end-of-day 
jirices  and  principal  j)re])ayments. 

'Fhe  Primarv  index  is  maintained  in 
accordance  with  the  following  rules: 

•  The  Primarv  Index  is  reviewed  each 
week  to  ensure  that  it  includes  100 
Index  Loans. 

•  A  comjilete  review  and  rel)alanf:ing 
of  all  Primarv  Index  constituents  is 
comjileted  on  a  .semi-annual  basis 
coinciding  with  the  last  weeklv 
rebalance  in  June  and  in  December. 

•  Eligible  loan  facilities  apjiroved  by 
the  Primary  Index  Committee  are  added 
to  the  Primary  Index  during  the  semi¬ 
annual  rebalancing.  Eligible  loan 
facilities  are  added  to  the  Primarv  Index 
at  the  weekly  review  only  if  other 
fac:ilitie.s  are  rejiaid  or  otherwise  drop 
out  of  the  Primarv  Index,  in  order  to 
maintain  100  Index  Loans. 

•  Any  loan  facility  that  fails  to  meet 
any  of  the  eligibility  criteria  or  that  has 
a  term  to  maturity  less  than  or  equal  to 
12  months  ])lus  1  calendar  day,  as  of  the 
weekly  Rebalancing  Date,  will  not  he 
included  in  the  Primary  Index. 

•  Par  amounts  of  Primarv  Index  loans 
will  he  adjusted  on  the  weekly 
Rebalancing  Date  to  reflect  any  changes 
that  have  occurred  since  the  previous 
Rebalancing  Date,  due,  for  example,  to 
partial  pre-payments  and  jiay-downs.  *" 

•  Constituent  facilities  are  capjied  at 
2%  of  the  Primary  Index  and  drawn- 
down  at  the  weekly  rebalancing.  When 
a  loan  facility  exceeds  the  2%  caj),  the 
weight  is  reduced  to  1.90%  and  the 
proceeds  are  invested  in  the  other 
Primary  Index  comjKments  on  a 
relative- weight  basis. 

'I'lie  Primary  Index  is  normally 
reviewed  and  rebalanced  on  a  weekly 
basis  to  maintain  100  constituents.  The 
Primary  Index  Committee  (as  de.scrihed 

-''I,.S'rA/l,l’(;  Mark-to-Maikol  I’ricinj)  i.s  iisixl  It) 
|)ric:i!  each  loan  in  tiu)  indox.  1,.STA/1,1’(:  Mark-lo- 
Markol  l’ri(:in<>  is  liasod  on  l)id/ask  (jiiotos  ^atliorod 
Irom  doalors  and  is  not  l)as(!d  n|)on  dorivod  priciiif) 
inodols.  'I'lii!  I’riniaiv  Indox  n.sos  llui  avoraj*!)  hid  lor 
its  inarkol  valno  caicnialion. 

‘"'I’lu!  .Snh- Advisor  n)i)rosonls  dial  loan 
propavinonis  in  201 1  woro  40‘lo  ol  llio  ,SmVI..S’l'A 
i.o\  ()ra"od  I.oan  Indox  and  h'l'M  .Soploinlior  :)0.  2012 
aro  2ii%  (.Soiirco:  I.CI)  Qnartorlv  Koviow,  'I'liird 
Qnartor  2012).  As  a  rosnll  ol  propavinonis.  Ilio 
\voi)>lilod  avoraoo  lifo  ol  a  loan  is  tvpicallv  2-:i  voars 
vorsns  avora^o  inalurilv  ol  .S-?  yoars.  hxisliii” 
invostors  in  tlio  Sonior  Loan  inav  doclino  lo 
participato  in  a  loan  rolinanoin^  that  oocnrs  al  a 
lowor  sproad  in  wliioli  ca.so  tho  loan  would  ho 
ropaid. 


below),  nevertheless,  reserves  the  right 
to  make  adjustments  to  the  Primarv 
Index  at  any  time  that  it  believes 
aiipropriate. 

\Yeekly  Primarv  Index  rebalancing 
maintenance  (additions,  deletions,  jiav- 
downs,  and  other  changes  to  the 
Primarv  Index)  is  based  on  data  as  of 
Friday  (or  the  last  business  day  of  the 
week  in  the  ca.se  of  holidays)  and  is 
announced  the  following  \Vednesdav  (or 
'I’liesday  in  the  case  of  a  holidav)  for 
implementation  on  the  following 
Friday.  Publicly  available  information, 

11])  to  and  including  each  Wednesday’.s 
close,  is  considered  in  each  weekly 
rebalancing. 

Primarv  Index  changes  published  in 
the  announcement  generally  are  not 
subject  to  revision  and  will  become 
effective  on  the  date  listed  in  the 
announcement. 

The  Primarv  Index  Committee 

The  Primary  Index  Committee 
maintains  the  Primary  Index."'  'Fhe 
Primarv  Index  Committee  is  comprised 
of  employees  of  S&P.  The  Primary  Index 
Committee  is  chaired  by  the  Managing 
Director  and  Primarv  Index  (Committee 
Chairman  at  SttP. 

Meetings  are  held  annually  and,  from 
time  to  time,  as  needed.  It  is  the  sole 
res]K)nsil)ility  of  the  Primarv  Index 
Committee  to  decide  on  all  matters 
relating  to  methodologv.  maintenance, 
constituent  selection  and  index 
procedures.  ’Fhe  Primary  Index 
Committee  makes  decisions  based  on  all 
available  information  and  Primarv  Index 
Committee  di.scnssions  are  kejit 
confidential  to  avoid  any  imnecessarv 
impact  on  market  trading. 

Markit  ilioxx  USD  Licpiid  Leveraged 
Loan  Index 

According  to  the  Secondary  Index 
Description,  the  Markit  iBoxx  USD 
Liipiid  Leveraged  Loan  Index  i.s  a  subset 
of  the  benchmark  Markit  iBoxx  U.SD 
Leveraged  Loan  Index  (USD  LLl).  'Fhe 
Secondary  Index  limits  the  nnmher  of 
constituent  loans  by  selecting  larger  and 
more  liquid  loans  from  the  wider  USD 
LLl  index  universe  as  determined  by  the 
Li(juidity  Ranking  Procedure,  de.scrihed 
below.  'Fhe  jirocedure  utilizes  daily 
liijuidity  scores  from  the  Markit  Loan 
Pricing  Service,  which  is  a  broader 
measure  of  li(|uidity,  .summarizing  the 
performance  of  each  loan  acro.ss  several 

"  'I'hi)  I’l'iniai  v  Indox  Coininilloo  has 
implomoiilod  pniooduros  dosignod  lo  provonl  Iho 
ii.so  and  dissoininalion  of  inalorial.  non-puhlii: 
inldrinalion  ro^aiding  Iho  I’riinarv  Indox. 

‘-Tho  doscriplion  horoin  of  Iho  .Socondary  Indox 
is  hasod  on  "Markil  IBoxx  IkSI)  l.i(]nid  l.ovora^od 
Loan  Indox — IikIox  Uiiido."  .Soploinhor  201 1 
(■'.Sooondary  Indox  Uoscriplion"). 
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li({uidity  metrics,  such  as  number  of 
(juotes.  or  bid-offer  sizes.  *  * 

rbe  selection  process  for  the 
.S(!con(larv  Index  will  lx;  ustul  on  the 
index  inc(;ption  date  and  at  ev(!ry 
montbly  rebalancing  (‘‘.Secoinlary  Index 
SebMlion  Dat(!'').  The  seUulion  process 
will  involve  the  identification  of  tin; 
(iligibb;  univers(!  using  the  (digibility 
criteria  .set  out  below.  If  the  size  of  the 
(iligible  univer.se  is  grtuiter  iban  the 
tai-get  number  of  loans,  the  bi(|ui(lily 
Ranking  Procedure  will  be  used  to 
determine  the  final  index  constituents. 
Once  the  index  members  are  selected, 
they  are  antomatically  carried  forward 
to  the  following  month's  selection, 
unless  they  no  longer  satisfy  the 
eligibility  criteria  or  enter  a  ])rolonged 
pciriod  of  relative  illicpiidity.  'Fbe 
.Secondary  Index  eligibility  criteria  and 
the  li(|uidity  ranking  |)r()cednre  are 
described  in  further  detail  below. 

The  following  six  selection  critia  ia  are 
u.sed  to  derive  the  eligible  universe  from 
the  MarkitW.SO  USD-denominated  loan 
universe:  loan  type:  minimum  size: 
li(pndit\7de])tb  of  market:  spread:  credit 
rating:  and  minimum  time  to  maturitv.” 

Only  U.SD-denominated  loans  are 
eligible  for  the  .Secondary  Index. 

Hligible  loan  types  an;  fully  fund(*d 
term  loans  (fixed  and  floating  rate)  and 
defaulted  loans.  Ineligible  loan  types  are 
3()4-day  facility:  delayed  team  loans: 
d(!posit-fund(al  tranclie:  letters  of  credit: 
mezzanine:  PIK  Toggle:  PIK:  |)re-funded 
accpiisition:  revolving  credit:  strips: 
synthetic  lease:  and  unfunded  loans. 

A  minimum  facilitv  siz(i  of  .SfiOO 
million  IkSD  nominal  is  recpiired  to  be 
eligible  for  the  .Secondary  Index.  A 
constituent  is  removed  at  the  next 
rebalancing  if  its  nominal  outstanding 
falls  below  .S.'SOO  million  U.SD. 

According  to  the  .Secondary  Index 
Description,  licpudity  and  depth  of  the 
market  can  be  measured  by  the  number 
of  prices  available  for  a  particular  loan 
and  the  length  of  time  ])rices  have  been 
provided  by  the  minimum  recpiired 
number  of  price  contributors.  The 
licjuidity  check  is  bastxl  on  the  3-montb 
period  prior  to  the  rebalancing  cut-off 
date  (liciuidity  test  period).  Only  loans 
with  a  minimum  li(iuidit\7deptb  of  2  for 
at  least  .“iOTo  of  trading  davs  of  the 
liepndity  test  period  are  eligible.  Loans 
issued  bj.ss  than  3  months  prior  to  the 
nibalancing  cut-off  date  reepure  a 

"  \hirkit  is  iiol  lirokcr-disili!!'  or  iillili.ilcMl  will) 

<1  l)rok(!r-(l(!iil(’r  iind  has  iinpliaiuailod  procodiiros 
dosi^nod  lo  pri^vont  llii!  use  and  disseniination  ol 
nial(!rial.  iion-piililic  inloriuation  roeardin^  tlii! 
.S<!(:ondarv  Index. 

MarkitW.SO  is  a  corporate  loan  data  base  that 
Markit  maintains  nsin^  inlormation  provided  hv 
ae(>nt  hanks  on  (uich  constituent  .Senior  l.oan  in  its 
data  base  ol  approximately  4.:illl)  .Senior  Loans. 


minimum  licjuidity/deptb  of  3  for  at 
biast  .')()%  of  trading  days  in  the  period 
from  the  issm;  date  to  the  rebiilancing 
cut-off  dat(!. 

Otdy  sub-investiiKint  grade  loans  are 
eligiblt!  for  tlu!  .Secondary  Index.  liticb 
rated  loan  is  assigmul  it  composite  index 
rating  bti.sed  on  the  ratings  from 
Moodv's  :md  .S^ijP's.  If  more  tbiin  one 
agency  liublisbes  it  rating  for  it  loitn.  the 
iivttrage  of  the  ratings  determines  the 
compositi!  rating.  The  avenige  rating  is 
calculated  as  the  numerical  average  of 
the  ratings  ])rovided.  To  ciilculate  the 
average,  each  rating  Isic)  assigned  an 
integer  number  as  follows:  AAA/A;ta  is 
a.ssigned  a  1,  AA-r/Aal  :i  2,  etc.  The 
resulting  average  is  rounded  to  the 
neare.st  integer  with  ..'i  rounded  up. 
Loans  designated  as  ‘‘Not  Rated"  by 
both  Moody’s  ami  .S8;P  must  have  a 
minimum  current  sj)read  of  12.'j  basis 
points  over  LIHOR  to  be  eligible  for  the 
.S(!condarv  Index.  Loans  designated  as 
‘‘Not  Rated"  are  not  assigned  an  index 
rating.  Defaulted  loans  are  (digible  for 
the  .Secondary  Index  ])rovided  they  meet 
all  other  criteria.-^’ 

The  initial  time  to  maturitv  is 
measunul  from  the  loan’s  issue  date  to 
its  maturity  date.  A  minimum  initial 
time  to  maturitv  of  one  year  is  re(]nired 
for  potential  constituents.  The 
minimum  time  to  maturity  threshold 
reduces  the  .Secondary  Imbix  turnover 
and  tran.saction  costs  as.sociated  with 
sbort-dat(!d  loans.  Hxisting  constituents 
with  time  to  maturities  of  less  than  1 
vear  remain  in  the  .Sei:ondarv  Index 
until  maturity  ])rovided  tlnw  meet  all 
other  eligibility  criteria. 

In  order  to  determine  the  final 
.Secondary  Index  constituents,  the  loans 
in  the  eligible  universe  are  ranked 
according  to  their  licpiidity  scores,  as 
provided  bv  the  Markit  Loan  Pricing 
.Service.  Each  loan  in  the  MarkitW.SO 
database  is  assigned  a  daily  score 
ba.sed  on  the  loan's  i)erformance  on  the 
following  li(juidity  metrics: 

•  .Sources  Quote:  The  number  of 
dealers  sending  out  runs. 

•  Fre(|uency  of  Quotes:  Total  number 
of  dealer  runs. 

•  Number  of  .Sources  with  .Size:  The 
number  of  dealer  runs  with  associated 
size. 

•  Hid-offer  spreads:  The  average  bid- 
offer  spread  in  dealer  runs. 

•  Average  (piote  size:  The  average 
size  parsed  from  cpioles. 

•  Movers  (lount:  The  end  of  day 
comi)osit(!  contributions  which  have 
moved  on  that  day. 

‘  ■Whih!  Ihii  .Sc'coiidai  v  Index  ciiii  include 
delimiting  .Siuiior  l.()iins.  the  .Snh-Adviser  do(!.s  not 
intinul  to  invitsl  in  such  hmns. 

"’.S'ee  note  :t4.  siijyid. 


I'iiicb  lo.m  carries  a  .score  ranging  from 
1  to  in  ti.scending  order  of  li(|uidity, 
dej)(;nding  on  the  daily  vabttts  for  tilt; 
itbove  com))onents.  A  loan  with  a  score 
of  1  will  bavt!  the  best  perform;mce  in 
(!;ic:b  of  the  categories  above.  In  the 
licpiidity  ratiking  ])rocedure  describinl 
bttlow,  average  licptidity  scores  iire 
calcubited  for  ttiicb  loan,  ovttr  a  caletnbir 
one  or  three  month  ])eriod  immedi.itely 
|)rec(!ding  (tiicb  rttbalancing  date. 

Oti  the  .Secondary  Index  inception 
dciy.  the  target  number  of  loans  will  be 
too.  Loiitis  will  be  removed  from  the 
.Secondary  Index  if  they  are  no  longer 
pre.stiiit  in  the  current  eligible  tinivta'se 
or  are  not  ntnked  within  the  fir.st  12.'j 
places  in  terms  of  3  month  average 
li(|nidity  .score.  On  every  sub.secptent 
rebalancing,  the  nitmber  of  new  loans  to 
be  .selet:ted  will  be  etpial  to  the  number 
of  loans  which  will  be  removed  from  the 
.Secondary  Index. 

According  to  the  .Secondary  Index 
De.scri])tion,  the  parameters  used  in  tin; 
.selection  proce.ss.  including  the  target 
number  of  loans  and  the  eligibility 
criteria,  are  subject  to  an  annual  review 
])rocess  to  ensure  that  the  .Secondary 
liub'x  continues  to  reflect  the 
underlying  loans  market.  I'lie  results  of 
the  analysis  are  submitted  to  the 
ovm  sigbt  committee  for  the  Markit 
ilJoxx  U.SD  Leveraged  Loans  Indices 
("Oversight  Oommittee"). The  review 
will  consist  of  a  (pialitative  and 
(juantitative  assessment  of  any 
developments  in  the  loans  market  in 
terms  of  market  size,  depth,  and  overall 
licjuidity  conditions  of  the  market 
together  with  a  recommendation 
whether  current  index  rules  should  be 
modified.  Factors  that  will  be 
considered  in  the  as.sessment  will 
include:  size  of  the  market:  new 
issuance  patterns  and  trends: 
outstanding  number  of  loans  and 
borrowers:  and  li(|uiditv  conditions. 

All  Markit  ilfoxx  U.SD  Leveraged 
Loans  Indices  are  calculated  at  the  end 
of  each  business  day  and  re-balanced  at 
the  end  of  each  month. 

The  Markit  iI3oxx  U.SD  Leveraged 
Loans  Indices  are  calculated  on  the 
basis  of  end-of-day  jjrices  jirovided  bv 
Markit  Loan  Pricing  services  on  each 
recommended  .Securities  Indu.stry  and 
Financial  Markets  As.sociation 
(“SIFMA”)  U.S.  trading  day. 

On  each  jiricing  day.  end-of-day  bid. 
mid  and  ask  ])rice  (piotes  for  the 
a])])lical)le  loans  are  received  from 
Markit  Loan  Pricing.  Prices  for  all  loans 
are  taken  at  4:15  p.m.  Eastern  time 

■*“'rh(!  Ovorsighi  Coniinitlon  has  iinphanontod 
procndnrns  tl(!sif>niul  lo  provoni  tin;  uso  and 
dissoniination  ol  inatorial.  non-public  inlormation 
i'(!<>ardin}>  Iho  .Socondarv  Index. 
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(“E.  r.”).  S(!(;()ii(|;iry  huiox  data  is 
pul)lislu;(l  and  distributed  on  the  next 
ch.y  l)y8:()0  a  in.  E.T.  and  is  available  on 
the  Markit  index  Wei)  site,  http:// 
indicas.markit.coni.  and  Ihroneh 
lilnomherg  and  Renters. 

Markit  will  provide  hid.  mid  and  ask 
IM  iees  lor  all  eligible  loans  at  the  end  of 
oach  index  cakadation  dav.  Relerenee 
loan  data  will  he  i)rovide(i  hv  Markit 

which  represents  np-to-date‘relerence 

and  tran.sactional  information  on  over 
1, ()()()  lovoragod  loans. 
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(a-eations  and  Redemptions  of  Shares 
The  Fund  will  i.ssne  and  redeem 
Shares  only  in  Creation  Units  at  the 
NAV  next  determined  after  receipt  of  an 
order  on  a  contimions  basis  everv  dav 

except  weekends  and  specified 

holidays.  The  NAV  of  the  Fund  will  he 
determined  once  each  business  dav. 
normally  as  of  the  clo.se  of  trading  of  the 
New  York  Stoc.k  Exchange  (“NYSE") 
generally.  4:00  ],.m.  E.T.  Creation  Unit 
sizes  will  he  .50.000  Shares  per  Creation 
Cmt.  1  he  Trust  will  issue  and  .sell 
Shares  of  the  Fund  onlv  in  Creation 
Unit.s  on  a  continuous  basis  through  the 
iJistnhutor.  without  a  .sales  load  (hut 
subject  to  transaction  fees),  at  their  NAV 
per  Share  next  determined  after  receint 
ol  an  order,  on  anv  husine.ss  dav  in 
proper  lorm  pursuant  to  the  terms  of  the 
Authorized  Participant  agreement  (as 
relerred  to  below). 

The  consideration  for  purcha.se  of  a 
(a-eation  Unit  ol  the  Fund  generallv  will 
consist  ol  either  (i)  the  in-kind  deposit 
ol  a  de.signated  jiortfolio  of  .securities 
(primarily  Senior  Eoans)  (the  ‘•Dei)o.sit 
Securities^)  per  each  Creation  Unit  and 
tnet.a.sh  (.omponent  (defined  below), 
computed  as  described  below  or  (ii)  the 
c-asli  value  of  the  Dejiosit  Securities 
(  Deposit  Cash”)  and  the  "Cash 
(k)mponent,"  comjmted  as  described 
Dolow.  The  jnimary  method  of  creation 
aiK  redemption  transactions  will  he  in 
cash.  In-kind  creation  and  redemption 
transactions  will  he  available  onlv  if 
re(|ue.sted  by  an  Authorized  Participant 
and  aj)j)roved  by  the  Trust. 

When  accejiting  imrchases  of  Creation 
Unit.s  for  ca.sh,the  Fund  may  incur 
additional  costs  associated  with  the 
acquisition  of  Dejio.sit  Securities  that 
would  otherwise  he  provided  hv  an  in- 
kind  purchaser.  Together,  the  Deiiosit 
Securities  or  Deposit  flash,  as 

Hpplicahle.  aiul  the  (:a.sh  Component 

will  constitute  the  "Fund  Deposit.” 
which  repre.sents  the  niinininm  initial  ( 
ami  .suh.sequent  investment  amount  for  , 
a  f.reation  Unit  of  the  Fund.  The  "Cash  , 

amount  eciual  to  t 
the  diflerence  between  the  NAV  of  the 
Shares  (per  Creation  Unit)  and  the 
market  value  of  the  Deposit  Securities  or  f 


Dejiosit  Cash,  as  ajiplicahle.  If  the  Cash 
Component  is  a  positive  numher  (/  e 
on  the  NAV  |)er  Creation  Unit  exceeds  the 
inarket  \mhie  of  the  Deposit  Securities  or 
Dejiosit  f.ash.  as  apjilicahle).  the  Ca.sh 
(^om])onent  will  he  such  positive 
ainounl.  II  the  Cash  Component  is  a 
negative  numher  (y.e..  the  NAV  iier 
Creation  Unit  is  le.ss  than  the  market 
\  ahie  of  the  Deposit  Securities  or 
Dejiosit  Ca.sh.  as  ajijilicahle).  the  Ca.sh 
(-omponent  will  he  suc.h  negativi* 
amount  and  the  creator  will  he  entitled 
o  receive  ca.sh  in  an  amount  eciual  to 
tne  (.ash  Component.  The  Cash 
Component  will  serve  the  function  of 
oompen.sating  for  any  differences 
hotween  the  NAV  per  Creation  Unit  and 
the  market  value  of  the  Deposit 
Sec.-urities  or  Deposit  Ca.sh.  as 
a))j)licahle. 

According  to  the  Registration 
Statement,  to  he  eligible  to  place  orders 
witii  resjiect  to  creations  and 
redein])tion.s  of  Creation  Unit.s.  an  entitv 
must  he  (i)  a  “Participating  Party.”  /.e.. 
a  broker-dealer  or  other  iiarticipant  in 
nie  clearing  jirocess  through  the 
Continuous  Net  Settlement  System  of 
^  the  National  Securities  Clearing 
Cor])oration  (“NSCC”);  or  (ii)  a 
Dejio.silory  Trust  Company  (“DTC”) 
participant.  In  addition,  each 
'  Participating  Party  or  DTC  Participant  ! 
(each,  an  “Authorized  Participant”)  , 
must  execute  an  agreement  that  has 
been  agreed  to  hv  the  Principal  ' 

Underwriter  ami  the  Transfer  Agent.  ‘ 
and  that  has  been  accepted  hv  the  Trust,  i 
with  respect  to  purchases  and  , 

redemptions  of  Creation  I  hiits.  ' 

The  Custodian,  through  the  NSCC  " 
will  make  available  on  each  husine.ss  } 
day.  immediately  prior  to  the  o])ening  of 
IJu.sine.ss  on  the  Exchange’s  Core  ‘- 

Trading  Session  (currentlv  9:80  a. in 
E.T.).  the  list  of  the  nanie.s  and  the 
required  numher  of  shares  of  each  " 

Deposit  Security  or  the  re(|uired  amount  »• 
of  Deposit  Ca.sh.  as  applicable,  to  he 
included  in  the  current  Fund  Deposit 
(based  on  information  at  the  end  of  the  , 
previous  hiisine.ss  dav)  for  the  Fund 
>Sm:h  Fund  Deposit  is  subject  to  anv 
aiiphcahle  adjustments  as  de.scrihed 
bolow.  in  order  to  effect  piircha.ses  of  N 
Creation  Unit.s  of  the  Fund  until  such 
time  as  the  next-announced  I 

|;»'npo.sition  of  the  Deposit  Securities  or  n 
the  leiiuired  amount  of  Deposit  Ca.sh.  as 
aiiphcahle.  is  made  available. 

Shares  may  he  redeemed  onlv  in  ' 

(aeation  Unit.s  at  their  NAV  next 

iiftor  receipt  of  a  redemption  r"! 
i(K]ue.sl  in  jiroper  form  hv  the  Fund 
tlirough  the  Transfer  Agent  and  onlv  on  m'/ 
a  Imsine.ss  day.  ‘ 

With  resjiect  to  the  Fund,  the  — 

Custodian,  through  the  NSCC.  will  make  .s.,n 


b  available  immediately  jirior  to  the 
opening  of  hu.sine.ss  on  the  Exchange 
0  (9:80  a. Ill.  Eastern  time)  on  each 

lni.sine.s.s  day.  the  li.st  of  the  names  and 
■sbare  (juanlities  of  the  Portfolio’s 
portfolio  .securities  ("Fund  Securities”) 
or  the  retjuired  amount  of  Dejiosit  Cash 
that  will  he  apjilicahle  (subject  to 
possible  amendment  or  correction)  to 
rodemjilion  reijuests  received  in  jirojier 
foim  (as  defined  below)  on  that  dav 
iMiiid  Securities  received  on  redemjition 
i  may  not  he  identical  to  Dejio.sit 
.Securities. 

Fedemjition  jiroceeds  for  a  Creation 
Unit  will  he  jiaid  either  in-kind  or  in 
(■•ash  or  a  f:onihination  thereof,  as 
I  determined  by  the  Tru.st.  With  resjiect  to 
m-kind  redemjitions  of  the  Fund, 
redemjition  proceeds  for  a  Creation  Unit 
will  consist  of  Fund  Securities  as 
announced  by  the  Cu.stodian  on  the 
business  day  of  the  reijuest  for 
redemjition  received  in  jirojier  form 
'  amount  equal  to  the 

difference  between  the  NAV  of  the 
Shares  being  redeemed,  as  next 
determined  after  a  receijit  of  a  recjiiest 
m  jirojier  form,  and  the  value  of  the 
Fuml  .Securities  (the  "Ca.sh  Redemjition 
Amount  ).  le.ss  a  fixed  redemption 
transaction  tee  and  any  ajijilicalile 
additional  variable  charge  as  set  forth  in 
he  Regi.stration  Statement.  In  the  event 
Ibat  the  fund  .Securities  have  a  value 
greater  than  the  NAV  of  the  Shares,  a 
(jomjKm.sating  cash  jiaynient  eijual  to  the 
diflerential  will  he  required  to  he  made 
by  or  through  an  Authorized  Parlicijiant 
by  tile  redeeming  shareholder. 
Notwithstanding  the  foregoing,  at  the 
I  rust’s  di.screlion.  an  Authorized 
I  articijiant  may  receive  the 
cerresjionding  ca.sh  value  of  the 
securities  in  lieu  of  the  in-kind 
securities  value  rejiresenting  one  or 
more  Fund  Securities. 

I  he  creation/redemjition  order  cut-off 
time  tor  the  Fund  is  exjiected  to  he  4  ()() 
p.m.  Eastern  Time  for  jiurchases  of 
.Shares.  (3n  days  when  the  Exchange 
clo.ses  earlier  than  normal,  the  Fund 
may  reijuire  orders  for  Creation  Unit.s  to 
be  jilaced  earlier  in  the  day. 

Net  Asset  Value 

The  NAV  jier  Share  for  the  Fund  will 
bo  comjiuted  by  dividing  the  value  of 
the  net  a.ssets  of  the  Fund  (v.e..  the  value 
()t  Its  total  a.s.sets  le.ss  total  liabilities)  hv 
the  total  numher  of  Shares  outstandim' 
rounded  to  the  nearest  cent.  Exjien.se.s'’ 
and  fees,  including  the  management 
loos,  are  accrued  dailv  and  taken  into 
aoconnt  for  jiurjio.ses  of  determining 
NAV..*«  The  NAV  of  the  Fund  will  be 


‘''  .Miirkil  will  l)(,  iho  |)riiiiiirv  prici;  sdurco  lor 
.Sonior  l.o;,ns  in  oulculiilino  llui  I’orllolio  s  NAV.  To 
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calculated  by  the  (custodian  and 
ihitenuined  at  the  c.lo.se  ol  the  regular 
trading  se.ssiou  on  the  NVSF  (ordinarily 
4:00  p.iu..  K.T.)  on  each  day  that  such 
exchange  is  optni,  provichid  that  fixed- 
income  assets  (and.  accordingly,  the 
Fund’s  NAY)  inav  he  valued  as  of  the 
announced  closing  time  for  trading  in 
fixed-income  instruments  on  any  day 
that  S1FM.\  (or  the  applicable  exchange 
or  market  on  which  tin;  Fund’s 
inv(!.stments  are  traded)  announces  an 
early  t:losing  time,  (ireation/redemption 
order  cut-off  times  may  akso  he  earlier 
on  such  days. 

In  calculating  the  Forlfolio's  and 
Fund's  NAY  per  Share,  the  Portfolio's 
investments  will  generally  he  valued 
using  market  valuatit)ns.  A  market 
valuation  generallv  means  a  valuation 
(i)  ohtaimul  from  an  e.xchange.  a  pricing 
.service,  or  a  major  markiit  maker  (or 
dealer),  (ii)  ha.sed  on  a  price  (juotation 
or  other  eciuivalent  indication  of  value 
supplied  hv  an  exchange,  a  pricing 
service,  or  a  major  market  maker  (or 
dealer)  or  (iii)  based  on  amortized  co.st. 
The  Adviser  may  use  various  pricing 
services,  or  discontinue  the  use  of  any 
pricing  .sin  vice.  as  apjiroved  by  the 
Fund's  board  from  time  to  time.  A  price 
ohtaimul  from  a  pricing  .service  hasetl  on 
such  j)ricing  service’s  valuation  matrix 
mav  he  considered  a  market  valuation. 
Any  assists  or  liabilities  denominated  in 
currencies  other  than  the  ll.S.  dollar 
will  he  converted  into  ll.S.  dollars  at  the 
current  market  rates  on  lh(!  datis  of 
valuation  as  (pioted  bv  one  or  more 
.soun;es. 

In  the  event  that  current  market 
valuations  are  not  readilv  available  or 
such  valuations  do  not  reflect  current 
market  value,  the  Trust's  procedures 
re(|uire  the  Pricing  and  Investment 
(u)mmittee  to  determine  a  security’s  fair 
value  if  a  market  price  is  not  readily 
available. In  determining  such  value 
the  Trust's  Pricing  and  Inve.stment 
('ommittee  may  consider,  among  other 
things,  (i)  price  compari.sons  among 
multiple  sources,  (ii)  a  review  of 
corporate  actions  and  news  events,  and 
(iii)  a  review  of  relevant  financial 


lilt!  cxliinl  ■Olhtir  liivtrslimnits"  am  li(!l(i. 
lnU‘rnati(inal  Data  Corporal itiii  ("IDC")  will  lit!  Ihi! 
priinarv  prict!  soiircf  tor  such  iintrslnitiiils. 

‘'''riit!  'rrusl's  Hoard  has  i!slalilishi!d  a  l’riciii«>  and 
lnv(!slin(!nl  Coiiimillt!(!  lhal  is  coinposiHl  ol Ollictirs 
ot  Ihi! 'I'riisl.  in\(!slnu!nl  iiiana^(!ni(!nl  |)(!rsonn(!l  ol 
Iho  Advisor  and  si!nior  optaalions  and 
adininisiralivt!  porsonni!l  ot  .Slali!  .Slr(!oi  Hank  and 
'I'rnsl  (xiinpany.  Thi!  I’ricin^and  InvoslinonI 
CoininilliM!  is  rosponsihit!  Idr  Iht!  valnalion  and 
nwahialion  ol  any  porllolio  inv(!slnu!nls  lor  which 
inarki!l  (piolalions  or  pric(!s  art!  nol  rtsidilv 
availahli!.  Thi!  I’riciii”  and  lnv(!slin(!nl  Connnill(!(! 
has  iinplonu!nli!d  procotlnros  dosiont!d  lo  i)n!vonl 
Iho  nso  and  disstaninalion  ot  inalf!rial.  non-pnhlic 
intonnalion  rooarding  valnalion  anti  rtwalnalion  of 
anv  poiiltilio  invttslinonis. 


indicators  (e.g..  movement  in  interest 
rates,  market  indii:es,  and  prices  from 
the  Fund's  index  providers).  In  these 
cases,  the  Fund’s  NAY  may  reflect 
certain  |)ort folio  .securities’  fair  values 
rather  than  their  market  prices.  Fair 
value  pricing  involves  subjectivi; 
judgments  and  it  is  possible  that  the  fair 
value  determination  for  a  security  is 
materially  different  than  the  value  that 
could  he  realized  u|)on  the  sale  of  the 
.securitv. 

The  .Shares  will  conform  to  the  initial 
and  continued  listing  criteria  under 
NY.SF  Area  Erpiities  Rule  H.tiOO.  The 
Exchange  represents  that,  for  initial 
and/or  continued  listing,  the  Fund  will 
he  in  comiiliance  with  Rule  l()A-3-“' 
under  the  Act.  as  provided  by  NY.SE 
Area  Ecjiiities  Rule  .'5.3.  A  minimum  of 
1  {)().()()()  .Shares  for  the  Fund  will  he 
out.standing  at  the  commencement  of 
trading  on  the  Exchange.  The  Exchange 
will  obtain  a  representation  from  the 
issuer  of  the  .Shares  that  the  NAY  per 
.Share  will  be  calculated  daily  and  that 
the  NAY  and  the  Disclosed  Portfolio,  as 
defined  in  NY.SE  Area  Eipiities  Rule 
H.(>()()(c)(2).  will  he  made  available  to  all 
market  participants  at  the  same  time. 

Availahilitv  of  Information 

The  Fund’s  Web  site 
{wn'w’.sfydrs.coni),  which  will  be 
])ubliclv  available  prior  to  the  public 
offering  of  .Shares,  will  include  a  form 
of  the  prospectus  for  the  Fund  that  mav 
be  downloaded.  The  Fund’s  Web  site 
will  include  additional  (piantitative 
information  u|)dated  on  a  daily  basis, 
including,  for  the  Fund,  (1)  daily  trading 
volume,  the  prior  business  day’s 
reported  closing  juice.  NAY  and  mid- 
jjoint  of  the  hid/ask  .s|)read  at  the  time 
of  calculation  of  such  NAY  (the  “bid/ 
Ask  Price’’),-*'  and  a  calculation  of  the 
j)rendum  and  discount  of  the  bid/Ask 
Ihice  against  the  NAY,  and  (2)  data  in 
chart  format  disjjlaying  the  frecjuency 
distrihution  of  discounts  and  jireminms 
of  the  daily  bid/Ask  Price  against  the 
NAY,  within  a])|)ro|)riate  ranges,  for 
each  of  the  four  ju'evioiis  calendar 
(jnarters.  On  each  luisine.ss  day.  before 
commencement  of  trading  in  .Shares  in 
the  Core  Trading  .Session  on  the 
Exchange,  the  Fund  will  disclo.se  on  its 
Web  site  the  Disclosed  Portfolio  that 
will  form  the  basis  for  the  Fund’s 


17  CI  K  2411.1 1) A-a. 

"'I'hd  Hitl/A.sk  I’ricd  ol  llu!  ^'ulul  will  he: 
(l(!l(!nnin(!(l  using  iIk!  inid-piiini  ol  llu!  Iiigluisl  hid 
;md  llu!  liiwosi  oll(!r  on  Ihu  l^xchiingc!  as  ol  Iho  liino 
ot  oalculalion  otiho  I'und's  NAV.  Tho  roconis 
r(!laling  lo  Hid/Ask  I'ricos  will  ho  n!lain(!d  hv  Iho 
I'und  and  ils  sorvico  pi'ovicUiis. 


calculation  of  NAY  at  the  end  of  the 
business  day.-'- 

On  a  daily  basis,  the  Disclosed 
Portfolio  will  include  each  jiortfolio 
security,  including  .Senior  Loans,  and 
other  financial  iustruments  of  the 
Portfolio  with  the  following  information 
on  the  Fund’s  Web  site:  ticker  symbol  (if 
ajijilicable),  name  of  securitv  and 
financial  instrument,  number  of  shares 
(if  ajijilicable)  and  dollar  value  of 
securities  (including  .Senior  Loans)  and 
financial  instruments  held  in  the 
Portfolio,  and  jiercentage  weighting  of 
the  security  and  financial  instrument  in 
the  Portfolio.  The  Web  site  information 
will  be  i)ublicly  available  at  no  charge. 

One  or  more  major  market  data 
vendors  will  widely  disseminate,  every 
fifteen  seconds  during  the  NY.SE  Area 
Core  Trading  .Session,  a  Portfolio 
Indicative  Yalue  (“PlY”)  (as  defined  in 
NY.SE  Area  Eejuities  Rule  8.(500  (c)(3)), 
relating  to  the  Fiind.^-'  The  PlY 
calculations  will  be  e.stimates  of  the 
value  of  the  Fund’s  NAY  |)er  .Share 
using  market  data  converted  into  IJ..S. 
dollars  at  the  current  currency  rates. 

The  I’lY  |)rice  will  be  based  on  ejuotes 
and  closing  jirices  from  the  .securities’ 
local  market  and  may  not  reflect  events 
that  occur  subseijuent  to  the  local 
market’s  close.  Premiums  and  discounts 
between  the  PIY  and  the  market  jirice 
may  occur.  This  should  not  be  viewed 
as  a  "real-time"  u])date  of  the  NAY  jier 
.Share  of  the  Fund,  which  is  calculated 
only  once  a  day. 

In  addition,  a  ba.sket  com])osition  file, 
which  iiu;ludes  the  .security  names, 
amount  and  share  (juantities,  as 
aj)])licable.  retjuired  to  be  delivered  in 
exchange  for  the  Fund’s  Shares,  together 
with  estimates  and  actual  cash 
com])onents.  will  be  jjublicly 
dis.seminated  daily  jador  to  the  ojiening 
of  the  NY.SE  via  NSCC.  The  basket 
represents  one  Creation  Unit  of  the 
Fund. 

The  Primary  Index  de.scrijition  and 
.Secondary  Index  descri])tion  are 
jjublicly  available.  Primary  and 
.Secomlary  Index  information,  including 
values,  coinjKinent.s,  and  weightings,  is 
u|)dated  and  |)rovided  daily  on  a 
subscrijjtion  basis  by  .SX:P  and  Markit, 
resjiectively.  Comjilete  methodologies 
for  the  Primary  and  .Secondary  Index  are 


Uii(l(!i' iiccoimliiig  procodiinis  lolUiwcid  liv  Iho 
^'urul.  lnid(!s  inadc!  on  IIk!  prior  husinoss  dav  ("T") 
will  ho  hook(!d  and  rolloclod  in  NAV  on  Ihc!  (anT(!nl 
Im.sinoss  day  (“'I'-t  I").  Ac:(:ordingly.  Iho  I'lmd  will 
h(!  al)lo  lo  discloso  at  tho  Ixiginning  of  Iho  husinoss 
day  Iho  porllolio  lhal  will  Idnn  Iho  basis  lor  Iho 
NAV  caloulalion  at  Iho  (Mid  ot  Iho  husinoss  day. 

"Curronlly.  il  is  Iho  lixchango’s  nndorslanding 
lhal  soviiiid  major  inarkol  data  vondors  displav  and/ 
or  mako  widoly  availahlc!  I’IVs  lakon  Irom  Iho 
(ion.solidatod  'I'apo  Association  ("(ri'A")  or  othor 
data  foods. 


10244 


Federal  Rej»ister /  Vol.  78,  No.  30 / Wednesday,  February  13,  201 3  / Notices 


made  available  on  the  Web  sites  of  S&F 
and  Markit,  resjjectively. 

Investors  can  also  obtain  the  Trust’s 
StatcMiient  of  Additional  Information 
(“SAI”),  the  Fund’s  Sbarebolder 
R(!|)orts,  and  its  Form  N-(iSR  and  Form 
N-SAR,  filed  twice  a  year.  The  Trust’s 
SAI  and  Sbarebolder  Rcjports  are 
available  free;  u])on  r(!(|nest  from  tin; 
'I'nist,  and  those  doenments  and  the 
l'’orm  N-(iSR  and  l‘’orm  N-,SAR  may  be 
viewed  on-screen  or  downloaded  from 
the  (Commission’s  Web  site  at 
n'n'U'.,sec.<'ov.  Information  regarding 
market  ])rice  and  trading  vobmu!  of  the 
Sbar(;s  will  be  continually  available  on 
a  real-time  basis  tbrougbout  the  day  on 
brokers’  com]mter  screens  and  other 
electronic  services.  Information 
regarding  tin;  previous  day’s  closing 
pric:e  and  trading  volume  information 
will  be  published  daily  in  the  financial 
.section  of  newspapers.  Quotation  and 
last  sale  information  for  the  Shares  will 
b(!  available  via  the  (TFA  high-speed 
line. 

The  dissemination  of  the  FIV,  together 
with  the  Disclo.sed  Portfolio,  will  allow 
investors  to  determine  the  value  of  the 
underlying  I^ortfolio  of  the  Fund  on  a 
daily  basis  and  to  j)rovide  a  close; 
estimate  of  that  valui;  tbrougbout  the 
trading  day.  The  intra-day,  closing  and 
.settlement  ])rices  of  the  Portfolio 
.securities,  including  Senior  Loans  and 
other  assets,  will  also  be  r(;adily 
available  from  the  national  .securities 
exchanges  trading  siu:b  securities, 
automated  epiotation  systems,  published 
or  other  ])ublic  sourc(;s.  or  on-line 
information  services  such  as  nloomb(;rg 
or  Reuters. 

Additional  information  regarding  the 
Trust  and  the  Shares,  including 
investment  strategies,  risks,  creation  and 
redemption  procedures,  fees.  Portfolio 
holdings  disclosure  jjolicies. 
distributions  and  taxes  is  included  in 
the  Registration  Statement.  All  terms 
relating  to  the  Fund  that  are  referred  to, 
but  not  defined  in,  this  propo.s(;d  rule 
change  are  defined  in  the  Registration 
Statement. 

Trading  Halts 

With  respect  to  trading  halts,  the 
Fxebange  may  consider  all  relevant 
factors  in  exercising  its  di.scretion  to 
halt  or  suspend  trading  in  the  Shares  of 
the  Fund.  *  ’  Trading  in  Shares  of  the 
Fund  will  be  baited  if  the  carcuit  breaker 
l)arameters  in  NYSE  Area  Eejuities  Rule 
7.12  have  been  reached.  Trading  also 
may  be  baited  becau.se  of  market 
conditions  or  for  reasons  that,  in  the 
view  of  the  Exchange,  make  trading  in 


■"  S(f(!  NY.Sl'J  Arcii  l'J(|uiti()s  Kiilo  7.12. 
Ooniniontiirv  .04. 


the  Shares  inadvisable.  These  may 
include:  (1)  The  extent  to  which  trading 
is  not  occurring  in  the  .securities  and/or 
the  financial  instruments  comprising 
the  Disclo.sed  Portfolio  of  the  Fund:  or 
(2)  whether  other  unusnal  conditions  or 
circum.stances  detrimental  to  the 
maintenanci;  of  a  fair  and  orderlv 
market  an;  jiresent.  I’rading  in  the 
Sbar(;s  will  be  subject  to  NY.SE  Area 
E{)uiti(;s  Rule  8.(i()()(d)(2)(D),  which  sets 
forth  circumstances  under  which  Shares 
of  the  Fund  may  be  halted. 

Trading  Rul(;.s 

The  Exchange  deems  the  Shares  to  hi; 
equity  .securities,  thus  rendering  trading 
in  the  Shares  subject  to  the  Exchange’s 
existing  rides  governing  the  trading  of 
eijuity  securities.  Shar(;s  will  trade  on 
the  NYSE  Area  Marketjilace  from  4:00 
a.m.  to  8:00  ]).m.  E.T.  in  accordance 
with  NYSE  Area  Equities  Rule  7.34 
(0]K;ning.  Core,  and  Late  'I’rading 
Sessions).  The  Exchange  has 
apiiropriate  rides  to  facilitate 
tran.sactions  in  the  Shares  during  all 
trading  se.ssions.  As  provided  in  NYSE 
Area  Eipdties  Rub;  7.0,  CAanmentary  .03, 
the  minimnm  jnice  variation  ("MPV”) 
for  quoting  and  entry  of  orders  in  eipdty 
securities  trad(;d  on  the  NY.SE  Area 
Market ])lac(;  is  .$0.01,  with  the  exce|)tion 
of  .securities  that  an;  priced  less  than 
$1.00  for  which  the  Ml’V  for  order  entrv 
is  .$0.0001. 

.Surveillance 

The  Exchange  represents  that  trading 
in  the  .Shares  will  he  subject  to  the 
existing  trading  surveillances. 
administer(;d  by  L’lNRA  on  behalf  of  the 
Exchange,  which  are  designed  to  detect 
violations  of  Exchange  rides  and 
applicable  federal  securities  laws.^’’  The 
Exchange  represents  that  these 
jirocedures  are  ailiiquate  to  properly 
monitor  Exchange  trading  of  the  .Shares 
in  all  trading  .sessions  and  to  deter  and 
detect  violations  of  Exchange  rules  and 

api) licahle  federal  securities  laws. 

The  surveillances  referred  to  above 

generally  focus  on  detecting  securities 
trading  outside  their  normal  })atterns. 
which  could  he  indicative  of 
manipulative  or  other  violative  activity. 
When  such  situations  are  detecteil. 
surveillance  analysis  follows  and 
investigations  are  opened,  where 

apj) ropriate.  to  review  the  behavior  of 
all  relevant  parties  for  all  relevant 
trading  violations.  FINRA.  on  behalf  of 
the  Exchange,  will  communicate  as 
needed  regarding  trading  in  the  .Shares 
with  other  markets  that  are  members  of 


■*'’F-’1NRA  siirvoils  Inuliii^on  Iho  Kxclutngi! 
pursuaiil  lo  a  n!<>ulati)rv  sarvicos  agiiuaiiant.  Tin; 
i;xi:lian<>i!  is  rosponsihla  lor  KlNKA's  p(al(iniian(:a 
iinrlar  this  ro^iilalory  siirvicos  a^raamonl. 


the  Intermarket  .Surveillance  (Iroup 
("LSd”)  or  with  which  the  Exchange  has 
in  jilace  a  comprehensive  surveillance 
shilling  agreement. 

In  addition,  the  Exchange  also  has  a 
general  policy  |)rohihiting  the 
distribution  of  material,  non-public 
information  hv  its  enqilovees. 

Information  Bulletin 

Prior  to  the  commencement  of 
trading,  the  Exchange  will  inform  its 
Eiiuity  Trading  Permit  ("ETP”)  Holders 
in  an  Information  Bulletin  (“Bulletin”) 
of  the  sjiecial  characteristics  and  risks 
associated  with  trading  the  .Shares. 
.Specifically,  the  Bulletin  will  di.scuss 
the  following:  (1)  The  procedures  for 
purchases  and  redemptions  of  Shares  in 
Creation  Unit  aggregations  (and  that 
.Shares  are  not  individually  redeemable): 
(2)  NY.SE  Area  Equities  Rule  5).2(a), 
which  imposes  a  dutv  of  due  diligence 
on  its  ETP  Holders  to  learn  the  e.ssential 
facts  relating  to  every  cu.stomer  jjrior  to 
trading  the  .Shares:  (3)  the  ri.sks  involved 
in  trading  the  .Shares  during  the 
Opening  and  Late  'L railing  Sessions 
when  an  updated  PIV  will  not  he 
calculated  or  ])ublicly  disseminated:  (4) 
how  information  regarding  the  PIV  is 
disseminated:  (.'ll  the  reiiuirement  that 
ETP  Holders  deliver  a  })rospectu.s  to 
investors  ])urchasing  newly  i.ssued 
.Shares  ])rior  to  or  concurrentlv  with  the 
confirmation  of  a  transaction:  and  ((>) 
trading  information. 

In  addition,  the  Bulletin  will 
reference  that  the  Fund  is  subject  to 
various  fees  and  expenses  described  in 
the  Registration  .Statement.  The  Bulletin 
will  di.scuss  any  exemptive.  no-action, 
and  interpretive  relief  granted  by  the 
Commi.ssion  from  any  rules  under  the 
Act.  The  Bulletin  will  also  di.sclo.se  that 
thi;  NAV  for  the  .Shares  will  he 
calculated  after  4:00  ]).m.,  E.T.  each 
trading  day. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
|)ropo.sed  rule  change  is  the  requirement 
under  .Section  ()(h)(.'j)  that  an 
exchange  have  rides  that  are  designed  to 
prevent  fraudnlent  and  mani])ulative 
acts  and  practices,  to  ])romote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to.  and  |)erfect  the 
mechanism  of  a  free  and  opiin  market 
and.  in  general,  to  protec:t  inve.stors  and 
the  public  interest. 


"■  For  a  li.st  of  tiu!  curnait  inomlMiis  of  I.SC.  s(m( 
WWW  .isfiporldl.oii’.  Till!  Fxchan^o  notos  llial  nol  all 
conipoiuails  ol  tlu;  Disclosial  I’orllolio  iiiav  Irado  on 
inarkiils  that  am  int!inl)<!r.s  of  I.SC  or  with  which  Ihi! 
Fxchangc  has  in  place  a  coinprHuaisivi! 
snrvoillanf:(!  shariii”  afirooinonl. 

'■  \5  U..S.(:.  7Hl(h){5). 
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'I’he  Fxchaiige  believes  that  the 
projMxsed  rule  change;  is  designed  to 
j)revent  irandnlent  and  manipulative 
acts  and  practices  in  that  the;  Shares  will 
he  listed  and  trailed  on  the  Exchange 
jinrsnant  to  the  initial  and  continued 
listing  criteria  in  NYSE  Area  E(|nities 
Rule  H.tiOt).  The  Exchange  has  in  place 
surveillance  procedures  that  are 
ad(;(inati;  to  prop(;rly  monitor  trading  in 
the  Shares  in  all  trading  sessions  anil  to 
deter  and  detect  violations  ol  Exchange 
rules  and  applicahle  federal  securities 
laws.  The  Exchange  may  obtain 
information  via  ISCj  from  other 
exchanges  that  are  memhers  of  lS(i  or 
with  which  the  Exchange  has  entered 
into  a  comprehensive  surveillance 
sharing  agreement.  In  i)nrsning  its 
investment  ohjective.  the  Portfolio  seeks 
to  outperform  the  Primary  Index  hy 
normally  investing  at  least  80%  of  its 
net  assets  (pins  any  horrowings  for 
investment  jjurposes)  in  Senior  Loans.  It 
is  anticipated  that  the  Portfolio,  in 
accordance  with  its  j)rincipal 
investment  strategy,  will  invest  .'50%  to 
7.'5‘!^i  ot  its  net  assets  in  Siaiior  Loans 
that  are  eligible  for  inclusion  and  meet 
the  liquidity  thresholds  of  the  Primarv 
and/or  the  .Secondarv  Indices.  Each  of 
the  Portfolio’s  Senior  Loan  inve.stinents 
will  have  no  less  than  .S2.'50  million  USD 
par  outstanding.  'I’lie  Portfolio  will  not 
invest  2.'5%  or  more  of  the  value  of  its 
total  assets  in  securities  of  borrowers  in 
any  one  industry.  The  Portfolio  may 
hold  n|)  to  an  aggregate  amount  of  l.'5% 
oi  its  net  as.s(;ts  in  illiipiid  .securities 
(calculated  at  the  time  of  investment), 
including  Rule  144A  .securities  deemed 
illiquid  hy  the  Adviser  and  Sub- 
Adviser.  The  Advi.ser  and  the  Suh- 
Adviser  are  each  affiliated  with  a 
broker-dealer  and  have  implemented  a 
"fire  wall”  with  resjject  to  such  broker- 
dealers  regarding  access  to  information 
concerning  the  composition  and/or 
changes  to  the  Fund's  Portfolio.  The 
Portlolio's  and  Fund's  inve.stinents  will 
hi;  consistent  with  the  Portfolio's  and 
Fund'  s  investment  objective  and  will 
not  he  us(;d  to  enhance  leverage.  The 
Portfolio  will  not  invest  in  ojitions 
contracts,  futures  contracts  or  .swap 
agre(;ments.  The  Adviser  and  Sub- 
Adviser  repre.sent  that,  under  normal 
market  conditions,  the  Fund  would 
.satisfy  the  generic  fixed  income  listing 
re(|uirenients  in  NYSE  Area  Equities 
Rule  .‘5.2(j)(3).  (ionunentary  .02  on  a 
continuous  basis  measured  at  the  time 
of  purchase,  as  described  above.  Except 
for  Underlying  ETFs  that  may  hold  non- 
U.S.  issues,  thi;  Fund  will  not  otherwise 
invest  in  non-U. S. -registered  eipiitv 
issues.  The  Primary  Index  (iommittee 
has  implemented  procedures  designed 


to  ])revent  the  use  and  dissemination  of 
material,  non-puhlic  information 
regarding  the  Primary  Index.  The 
Oversight  (ionunittee  has  implemented 
procedur(;s  desigmid  to  previint  the  use 
and  dissemination  of  matiirial,  non- 
liuhlic  information  riigarding  the 
.Secondary  Index. 

The  |)ropo.sed  rule  changi;  is  designed 
to  promote  just  and  e(|uitahle  jirinciples 
of  trade  and  to  protiict  inve.stors  and  the 
])uhlic  inter(;.st  in  that  the  Exchange  will 
obtain  a  rejiresentation  from  the  issuer 
of  the  Shares  that  the  NAV  ])er  Share 
will  he  calculated  daily  and  that  tin; 
NAV  and  the  Disclosed  Portfolio  will  he 
made  available  to  all  market 
particijiants  at  the  same  time.  In 
addition,  a  large  amount  of  information 
is  publicly  available  regarding  the  Fund 
and  the  .Shares,  thereby  promoting 
market  transparency.  .Si<:P  and  Markit 
are  not  broker-dealers  or  affiliated  with 
a  broker-dealer  and  each  has 
inqilemented  ])rocedur(;.s  designed  to 
])revent  the  u.se  and  di.ssemination  of 
material,  non-public  information 
riigarding  the  Primary  Index  and 
.Si;condarv  Indiix.  respectively.  The  PIV 
will  he  disseminated  by  om;  or  more 
major  market  data  v(;ndors  at  lea.st  (;verv 
I.")  seconds  during  the  Exchange’s  (iore 
Trading  .Session.  On  each  business  day, 
before  commencement  of  trading  in 
.Shares  in  the  Uore  Trading  .Session  on 
the  l’]xchang(;,  the  Fund  will  disclose  on 
its  Wei)  site  the  Di.sclo.sed  Portfolio  that 
will  form  the  basis  for  the  Fund’s 
calculation  of  NAV  at  the  end  of  the 
husine.ss  day.  Information  regarding 
market  price  and  trading  volume  of  the 
.Shares  will  he  continually  available  on 
a  real-time  basis  throughout  the  day  on 
brokers’  comjiuter  .screens  and  other 
electronic  services,  and  ipiotation  and 
last  sale  information  will  be  available 
via  the  (TTA  high-sjieed  line.  The  intra¬ 
day,  closing  and  settlement  prices  of  the 
Portfolio  securities  are  akso  readily 
available  from  the  national  securities 
exchanges  trading  such  securities, 
automated  (]uotation  systems,  published 
or  other  j)ul)lic  sources,  or  on-line 
information  services.  'The  Wei)  site  for 
the  Fund  will  include  a  form  of  the 
j)rosj)ectu.s  for  the  Fund  and  additional 
data  relating  to  NAV  and  other 
applicable  quantitative  information. 
Moreover,  |)rior  to  the  commencement 
of  trading,  the  Exchange  will  inform  its 
E'TP  llohlers  in  an  Information  Hulletin 
of  the  sjiecial  characteristics  and  risks 
a.ssociated  with  trading  the  .Shares. 
'Trading  in  Shares  of  the  Fund  will  he 
halted  if  the  circuit  breaker  parameters 
in  NYSE  Area  Equities  Rule  7.12  have 
been  reached  or  tiecause  of  market 
conditions  or  for  rea.sons  that,  in  the 


view  of  the  Exchange,  make  trading  in 
the  .Shares  inadvisable,  and  trading  in 
the  Shares  will  he  subject  to  NYSE  Area 
Eipiities  Rule  8.(5()()(d)(2)(D).  which  sets 
forth  circumstances  under  which  .Shares 
of  the  Fund  may  he  halted.  In  addition, 
as  noted  above,  investors  will  have 
ready  access  to  information  regarding 
the  Fund’s  holdings,  the  PIV,  the 
Di.sclo.sed  Portfolio,  and  (]uotation  and 
last  sale  information  for  the  .Shares. 

'The  ])roposed  rule  change  is  designed 
to  perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  ])rotect 
investors  and  the  public  interest  in  that 
it  will  facilitate  the  listing  and  trading 
of  an  additional  type  of  actively- 
managed  exchange-traded  ])ro(iuct  that 
will  enhance  competition  among  market 
liarticlpants,  to  the  benefit  of  investors 
and  the  marketplace.  As  noted  above, 
the  Exchange  has  in  place  surveillance 
l)rocedure.s  relating  to  trading  in  the 
.Shares  and  may  obtain  information  via 
ISG  from  other  exchanges  that  are 
memhers  of  ISG  or  witli  which  the 
Exchange  has  entered  into  a 
comprehensive  surveillance  sharing 
agreement.  In  addition,  as  noted  above, 
investors  will  have  ready  access  to 
information  regarding  the  Fund’s 
holdings,  the  PIV,  the  Di.sclo.sed 
Portfolio,  and  quotation  and  last  sale 
information  for  the  Shares. 

B.  S(!ll-H(;giil(ilory  Organization’s 
SlalainanI  on  Bnrdon  on  Oonipolition 

'The  Exchange  does  not  believe  that 
the  pro])o.sed  rule  change  will  im])o.se 
any  burden  on  com])etition  that  is  not 
nece.ssary  or  approjiriate  in  furtherance 
of  the  ])ur])o.ses  of  the  Act.  'The 
Exchange  believes  that  the  ])roi)osed 
rule  change  will  facilitate  the  listing  and 
trading  of  an  additional  tyjie  of  actively- 
managed  exchange-traded  ])roduct  that 
will  enhance  competition  among  market 
])artici pants,  to  the  benefit  of  investors 
and  the  marketplace. 

C.  Solf-Bagulatoiy  Organization's 
Statonwnt  on  Oonnnonts  on  tlw 
Proposed  Bale  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  ])ropo.sed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
(Commission  Action 

Within  4.')  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regi.ster  or  within  such  longer  ])eriod  (i) 
as  the  Gommission  may  designate  up  to 
(to  days  of  such  date  if  it  finds  such 
longer  period  to  be  a])j)roj)riate  and 
publishes  its  rea.sons  for  so  finding  or 
(ii)  as  to  whit:h  the  self-regulatorv 
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organization  consents,  the  (’.onnnission 
will; 

(A)  By  order  a])i)rove  or  disapprove 
the  proposed  ride  change,  or 

(13)  institute  proceedings  to  determine 
whether  the  proposed  rnle  change 
should  he  disapproved. 

IV.  Solicitation  ol  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  aiul 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rnle 
change  is  consistent  with  the  Act. 
(iomments  may  he  submitted  by  any  of 
the  following  methods; 

I^hctronic  (Joninicnts 

•  Use  the  Commission’s  Internet 
comment  form  (/?t/p;//n’n'ir..s'ec.goi'/ 
nilns/sro.shtinl ):  or 

•  .Send  an  email  to  rule- 
coiiniwnts@sec.gov.  Blea.se  include  File 
Number  SR-NY.SEArca-2()l  3-08  on  the 
subject  line. 

Pdiwr  Coinnwnts 

•  .Send  ])aper  comments  in  trijilicate 
to  Elizabeth  M.  Murphy.  .Secretary. 
.S(!cnrities  and  Exchange  (Commission, 
100  F  .Street,  NE..  Washington  IXC 
20.'540-1000. 

All  submissions  should  refer  to  File 
Number  .SR-NY.SEArca-2013-08.  This 
file  nnmber  shonid  be  included  on  the 
subject  line  if  email  is  used.  To  hel])  the 
(Commission  process  and  review  your 
comments  more  effic.ientlv,  please  ii.se 
only  one  method.  'I'he  (Commission  will 
post  all  comments  on  the  (Commission’s 
internet  Web  site  (hltp://n  \v\v. scc.gov/ 
rnlcs/sro.slitinl).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  resjiect  to  the  projiosed  rnle 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
]3roj)o.sed  rnle  change  between  the 
Commi.ssion  and  any  person,  other  than 
tho.se  that  may  be  withheld  from  the 
public  in  accordance  with  the 
])rovi.sion.s  of  ."i  IJ.iS.CC.  .'j.‘52,  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Bnblic 
Reference  Room.  100  E’  .Street,  NE., 
Washington,  DCC  20.'i49,  on  official 
business  days  between  the  hours  of 
10;00  a.m.  and  3;00  ]).m.  (Cojiies  of  the 
filing  will  also  he  available  for 
insjiection  and  copying  at  the  ])rincipal 
office  of  the  Exchange.  All  comments 
received  will  be  ])o.sted  without  c:hange: 
the  (Commission  does  not  edit  jiersonal 
identifying  information  from 
snhmi.ssions.  Yon  shonid  submit  only 
information  that  yon  wish  to  make 
available  publicly.  All  snbmissions 
should  refer  to  File  No.  .SR-NY.SPCArca- 


2013—08  and  shonid  he  submitted  on  or 
before  March  (i,  2013. 

I'Or  llu!  (Conunission,  liy  llie  llivisioii  of 
'I'niiling  and  Markets,  pursuant  to  delegated 
authority.*'* 

Kiivin  M.  O'Neill, 

Dcpiitv  SccmtdiT. 

|i  K  Doc.  2()i:t-():t27K  I'iled  2-12-i:t:  iiinl 

BILLING  CODE  8011-01-P 

SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

action:  00  Day  Notice  and  request  for 
comments. 

SUMMARY:  in  accordan(;e  with  the 
Paperwork  Reduction  Act  of  lOO.*!,  this 
notice  announces  the  .Small  Bu.sine.ss 
Administration’s  intentions  to  reipiest 
ap])roval  on  a  new  and/or  currentlv 
approved  information  collection. 

DATES:  .Submit  comments  on  or  before 
Ajiril  \5,  2013. 

ADDRESSES:  .Send  all  comments 
regarding  whether  these  information 
collections  are  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  an;  ways  to 
minimize  the  estimated  burden  and 
enhance  the  (inality  of  the  collections,  to 
.Sandra  (ohnston.  Program  Analyst, 
Office  of  Idnancial  Assistance,  .Small 
Bu.sine.ss  Administration,  409  3rd  .Street, 
8th  Floor.  Washington,  D(i  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Sandra  Johnston,  Program  Analvst. 
nuiiIto:2()2-2()5-75()7%2()%2()gaiI. 
Iwi)Ici'@sl)(i.gov,  202-20.‘i-7.'j28, 
s(indi(i.joIinston@sb(i.gov,  Curtis  B. 

Rich,  Management  Analy.st.  202-20.5- 
7030,  cnii  is.  rich @sh(i .go \ 

SUPPLEMENTARY  INFORMATION:  Small 
Bu.sine.ss  Administration  (.SBA) 
regulations  require  that  we  determine 
that  a  partici])ating  Certified 
Development  Comjiany’s  Non-Bank 
Lender  Institutions’  or  Mi(;rolender’.s 
management,  ownership,  etc.  is  of 
“good  character”.  To  do  so  reijnires  the 
information  reipiested  on  the  Form 
1081.  This  form  also  provides  data  used 
to  determine  the  (jnalifications  and 
cajiabilities  of  the  lenders  kev 
personnel. 

Title:  ’’.Statement  of  Personal 
Hi.storv.” 

Description  of  Hespondents:  .Smal  1 
Bnsine.ss  Lending  (knnpanies. 

Form  Nninber:  1081. 

Annnal  Responses:  243. 

Animal  Burden:  122. 

17  ('.I’R  2()().:U)-;!(ii)(12). 


SUPPLEMENTARY  INFORMATION:  Under 
.Small  Business  Administration  (.SBA) 
Dealer  Floor  Plan  Pilot  initiative  .SBA 
can  now  guarantee  floor  jilan  lines  of 
credit  made  by  partici})ating  lenders. 

The  information  collected  from  these 
lenders  helps  .SBA  to  determine  whether 
and  to  what  extent  the  lines  are 
revolving,  as  well  as  to  develo])  more 
efficient  and  eife(;tive  subsidy  model  for 
revolving  loans. 

Title:  "Lenders  Disbursement  8: 
C.ollection  Rei)ort.’’ 

Description  of  Hespondents:  .Small 
Business  Lending  (iomiianies. 

Form  Number:  1.5()2R. 

Annnal  Responses:  7.50. 

Annnal  Barden:  180. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agem;y,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  (jnality  of  the  collection,  to 
Brenda  Washington,  .Senior  Program 
Analyst  Office  of  HUBZone,  .Small 
Business  Administration.  409  3rd  .Street. 
8th  Floor,  Washington.  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Washington.  Office  of  HUBZone. 
mailt  o:2()2-2()5-75()7%2()%2()gail. 
beplei@sba.gov.  202-20.5-7(i(i3,  brenda. 
\vasbington@sba.gov.:  Curtis  B.  Ric.h, 
Management  Analvst.  202-20.5-7030, 
cnrtis.ricli@sba.gov 
SUPPLEMENTARY  INFORMATION:  The 
])urpo,se  of  collecting  this  data  is  to 
])erform  economic  impai;t  analysis  of 
the  HUBZone  Program.  Wdth  the  data 
collected,  the  Program  will  be  able  to 
measure  the  effect  of  the  jobs  creation 
and  capital  investment  of  the 
partici])ating  firms  on  various  economic 
activity  indicators  of  the  designed 
commnnities  such  as  unemjjloyment 
rate,  income  and  poverty  rate. 

Title:  ’’HUBZone  Application  Data 
Update.” 

Description  of  Respondents:  .Small 
Business  (k)ncerns. 

Form  Nnmber:  2298. 

Annnal  Responses:  .500. 

Annnal  Burden:  250. 

ADDRESSES:  .Send  all  comments 
regarding  whether  this  information 
collection  is  ne(;e.ssary  for  the  jiroper 
jierformance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Rachel  Newman-Karton,  Program 
Analy.st.  Office  of  .Small  Business 
Development  (kinters,  .Small  Bu.sine.ss 
Admini.stration,  409  3rd  Street,  0th 
Floor,  Washington.  D('.  20410. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Kachol  Newinan-Karten.  Program 
Analyst .  nuiilio:2()2-2()5-75()7%2(r’o2() 
•’(ii}.l}ttl)I(n'@sh(i.<’()\'202-{i  7  57- 
IHUiH(icli(il.n(nvnuin@sl)(i.o()\\  (airlis  H. 
Rich.  Management  Analyst.  202-205- 
70 3 0  ct / /7 is. ri cli @sl)(i.g() \ '. 

SUPPLEMENTARY  INFORMATION:  I’lie  Small 
Business  Administration’s  (SBA) 
resource  partners  are  nKinired  under 
IIkmi'  cooperative  agreement  with  the 
agency  to  jirovide  business  managcmienl 
training  to  small  business  owners  and 
nascent  owners.  This  inibrmation  is 
needed  to  monitor  and  access  the 
(luality  oi  training  provided  by  the.se 
resource  partners.  Re.s])ondent.s  are 
attendees  at  their  training  .sessions. 

Title:  "Training  Program  Fvalnation.” 
Description  of  Respondents:  Small 
Business  Recourse  Partners. 

Tonn  \hnnber:  20. 

Annual  Resi)onses:  200.000. 

Annual  Burden:  40.000. 

Curtis  Rich, 

.Mdiuioiunnnt  Aiuilysl. 

II-'K  Doc.  nn'.i-iy.rizi  I’ilcd  H:4.S  iiinl 

BILLING  CODE  P 

SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

agency:  .Small  Busine.ss  Administration. 
ACTION:  Notice  oi  reporting  nuinirements 
submitted  forOMB  review. 

SUMMARY:  l)nd(!r  tlu;  provisions  of  tlu; 
Pa|)erwork  Reduction  Act  (44  II..S.(]. 
('haj)t(!r  35),  agencies  are  nujuired  to 
submit  ])roj)osed  reporting  and 
recordkeeping  retinirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  mitifving 
the  j)iil)lic  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  htdore 
March  15.  2013.  If  you  iuteud  to 
comment  hut  cannot  prepare  conmumts 
|)romi)tly.  ])lea.s(!  advise  the  OMB 
Reviciwer  and  the  Agcmcy  ('.kuuance 
Officm-  before  the  deadline. 

Copies:  R(!(pie.st  lor  clearanci;  (OMB 
83-1).  supjKirting  statement,  and  other 
documents  submittcul  to  OMB  for 
review  may  he  obtained  from  tlu; 

Agency  Olearance  Officer. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agencv 
Clearance  Officer,  Curtis  Rich.  Small 
Business  Administration,  40‘l  3rd  Stniet 
.S\V.,  5th  Floor.  Washington.  IX]  20410: 
and  OMB  Reviewer,  Office  of 
Information  and  Regulatorv  Affairs. 
Office  of  Management  and  Budget.  New 
lixecutive  Office  Building.  Washington, 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  Rich,  Agency  ('.learauce  Officer. 
cnrtis.rich@si)a.>>ov  (202)  205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  “Scu  viciug  Agent  AgrcuMuent". 
Frecpiencv:  On  Occasion. 

SBA  Form  Ninnher:  1500. 

Description  of  Respondents:  CeriWied 
DeveloiJinent  C,om])anie.s  and  .SBA 
Borrowers. 

Responses:  7.830. 

Annmd  Barden:  7,830. 

Title:  "V.S,  Small  Business 
Administration  Application  for  .Section 
504  Loan". 

Frequency:  On  Oc:casion. 

SBA  Form  Number:  1244. 

Description  of  Respondents:  504 
Participants. 

Responses:  0.800. 

Annmd  Barden:  15,735. 

Title:  “P(]LP  Quarterly  Loan  Loss 
Re.scn  ve  Re|)ort  and  PC]LP  Guarantee 
Recjuest”. 

Frequencv:  On  Occasion. 

SBA  Form  Number:  2234. 

Description  of  Respondents:  Pt]LP 
Lenders. 

Responses:  1 .700. 

Annmd  Burden:  1,558. 

Curtis  Rich, 

.\l<in(i>iciiient  Aindysf. 

|l  K  Doc.  2(U:i-{):t22:i  I'ilnd  2-l2-i:t;  mill 
BILLING  CODE  P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  for  Waiver  of 
Aeronautical  Land-Use  Assurance 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land;  Chicago  Executive 
Airport,  Wheeling,  IL. 

SUMMARY:  The  FAA  is  considering  a 
|n()])o.sal  to  change  a  portion  of  aii'iJort 
land  from  aeronautical  use  to  non- 
amonautical  u.se  and  to  authorize  the 
sale  of  the  air])ort  j)ro|)erty  located  at 
Chicago  Executive  Air])ort.  Wheeling, 
IL.  The  Parcels  are  now  considered 
excess  land  not  beneficial  for  future 
airi)ort  use.  Proceeds  from  the  sale  of 
the  land  will  he  usiid  for  future  air|)ort 
improvement  |)roj(!cts.  This  notice 
announces  that  the  h’AA  is  considering 
the  release  of  the  subject  air|)ort 
property  at  Chicago  Executive  Airport, 
from  all  federal  land  covenants. 
A])])roval  does  not  constitute  a 
commitment  by  the  FAA  to  financiallv 
assi.st  in  disj)osal  of  the  subject  airjiort 
pro])(;rty  nor  a  determination  that  all 


measures  covered  by  the  ])rogram  are 
eligible  for  grant-in-aid  funding  from  the 
FAA, 

DATES:  Comments  must  he  niceived  on 
or  before  March  15,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Cary 
I).  Wilson.  Program  Manag(!r,  2300  East 
Devon  Avenue.  Des  Plaines.  IL  00018. 
rele])hone  Number  847-204-7031 /FAX 
Number  847-204-7040.  Documents 
reflecting  this  k’AA  action  may  he; 
reviewed  at  this  same  location  by 
aj)pointment  or  at  the  (ihicago  Executive 
Airport,  1020  Plant  Road,  Wheeling, 
Illinois  00003. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  47107(h)  of 
Title  40.  United  States  Code,  this  notice 
is  recpiired  to  he  ))uhlished  in  the 
Federal  Register  30  days  hefori? 
modifying  the  land-n.se  assurance  that 
nujnires  the  ])roperty  to  he  used  for  an 
aeronautical  ])urpose.  'Lhe  pro])o.sal 
consists  of  Ikircels  50,  58.  50,  88,  00, 

107,  108,  100,  no,  and  111,  totaling 
5.28  acres  located  west  of  the  airport. 
'I’he  ])arcels  wme  ]nirchas(!d  with 
Fiuleral  funds  for  the  relocation  of  Wolf 
Road  around  Runway  It).  Following  is 
a  legal  description  of  the  jiroperties 
being  relea.sed  located  in  Cook  County, 
Illinois,  and  described  as  follows: 

Parcels  58,  50  and  111 

Part  of  the  East  580  feet  of  the  North 
half  of  the  .Southeast  Quarter  of  the 
Northeast  Quarter  of  .Section  14,  and 
])art  of  Lot  13  in  ).R.  Widens  Wheeling 
Estates,  a  subdivision  in  .said  North  half 
recorded  as  Doc:ument  No.  17012880  all 
in  Township  42  North,  Range  11,  East 
of  the  third  Princ:i])al  Meridian  (]ook, 
Illinois  described  as  follows: 

Beginning  at  the  .Southwest  corner  of 
.said  Lot  13;  thence  North  00  Degrees  03 
Minutes  47  .Seconds  We.st  along  the 
West  line  of  .said  Lot  13,  a  distance  of 
150.05  feet  to  the  .South  right  of  line  of 
Debra  Lane  as  dedicated  by  said  J.R. 
Widen  Wheeling  Estates:  thenc;e  South 
80  Degrees  50  Minutes  17  .Seconds  East 
along  .said  South  line,  a  di.stance  of 
851.18  feet  to  a  ])oint  on  a  non  tangent 
curve:  thence  .Southerly  along  a  c:urve 
concave  East  having  a  radius  of  10851.80 
feel  and  a  chord  hearing  of  .South  20 
Degrees  45  Minutes  28  .Seconds  East,  an 
ARC  distance  of  (>3.74  feet;  thenc(! 

.South  21  Degrees  40  Minutes  20 
.Seconds  East,  a  di.stance  of  270.83  feet; 
thence  .South  31  Degrees  12  Minutes  20 
.Seconds  W(;.st,  a  di.stance  of  18.87  feet 
to  the  North  line  of  (iindy  Lane  as 
dedicated  by  said  j.R.  Widens  Wheeling 
Estates;  thenc:e  North  80  Degrees  50 
Minutes  17  .Sec:ond.s  We.st  along  said 
North  line  a  distance  of  08.04  feet  to  the 
West  line  of  .said  East  55)0  feet;  thence 
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North  00  D(!gr(:os  04  Minutes  4.28 
.seconds  West  alt)ng  said  West  line,  a 
distance  of  1  70.(i.'i  feet  to  the  Southeast 
corner  of  .said  l.ot  13;  thence  North  89 
n(!gre{;s  .'50  Minutes  17  .S(;conds  West 
along  the  South  line  of  said  Lot  13.  a 
distance  of  132.08  feet  to  the  ])lac(;  of 
t)(!ginning. 

Parf:els  88  and  90 

Part  of  Lots  9-12.  Both  inclusive  in 
Wolf  Road  E.states,  a  subdivision  of  the 
North  49.1.92  feet  of  the  South  V2  of  the 
Northeast  Quarter  of  the  Northeast 
Quarter  of  Section  14.  Township  42 
North,  Range  11  East  of  the  Third 
Rrinci])al  Meridian  Recorded  July  8, 

19.14  as  Document  No.  1  .'j9,1443,'5  in 
Cook  County,  Illinois  and  that  jiart  of 
said  South  V-j.  de.scrihed  as  follows: 

Beginning  at  the  Southwest  corner  of 
said  Lot  12;  thence  North  00  Degrees  09 
Minute  20  Seconds  West  along  the  West 
line  of  said  Lots  9-12.  A  distance  of 
402.04  feet  to  the  South  Right  of  Way 
line  of  Kerry  Lane  as  dedicated  by  said 
Wolf  Road  E.states;  thence  .South  89 
D(!grees  .19  Minutes  3.1  .Seconds  East 
along  said  .South  line,  a  distance  of 
7.1.70  feet;  thence  .South  37  Degrees  20 
Minutes  44  .Sec:ond.s  East,  a  distance  of 
10.48  feet  to  a  ])oint  on  a  non  tangent 
curve;  thence  .Southerly  along  a  curve 
concave  I’iasterly  having  a  radius  of 
1 ‘189.80  feet  and  a  chord  hcniring  of 
.South  10  Degrees  12  Minutes  18 
.Seconds  East,  an  ARC  distance  of  198.11 
feet  to  the  North  Right  of  Way  line  of 
Debra  Lane  as  dedicated  by  j.R.  Willens 
Wlmeling  Estates  a  subdivision  in  the 
North  half  of  the  Southeast  Quarter  of 
the  Northeast  Quarter  of  said  .Section  14 
recorded  as  Document  No.  17012880; 
thence  North  89  Degnies  10  Minutes  17 
.Seconds  West  along  said  Debra  Lane.  A 
distance  of  082.70  feet  to  the  West  line 
of  said  Northeast  Quarter  of  the 
Northeast  Quarter;  thence  North  00 
Degrees  09  Minutes  01  .Second  West 
along  said  We.st  line.  A  distance  of 
103.17  feet  to  the  South  line  of  said 
Wolf  Road  Estates;  thence  .South  89 
Degrees  19  Minutes  31  .Seconds  East 
along  the  .South  line  of  Wolf  Road 
Estates.  A  distance  of  472.24  feet  to  the 
place  of  beginning. 

Parcels  10,  107, 108,  109,  and  110 

Bart  of  Lots  ‘1-12,  both  inclusive  in 
Wolf  Road  E.states,  a  subdivision  of  the 
North  491.92  feet  of  the  .South  V2  of  the 
Northeast  Quarter  of  the  Northeast 
Quarter  of  Section  14.  Townshi])  42 
North.  Range  11  East  of  the  Third 
Principle  Meridian  recorded  July  8, 
1914  as  Document  No.  11914431  in 
Cook  County,  Illinois  and  that  part  of 
said  .South  'A  de.scrihed  as  follows: 


Beginning  at  the  .Southwest  corner  of 
said  Lot  12;  thence  North  00  Degnuis  09 
Minutes  20  .Seconds  West  along  the 
We.st  line  of  said  Lots  9—12,  a  distance 
of  4(i2.()4  fe(!t  to  the  .South  Right  of  Way 
Hue  of  Kerry  Lane  as  dedicated  by  .said 
Wolf  Road  Estates;  tlumce  .South  89 
Degrees  19  Minutes  31  .Seconds  East 
along  said  .South  Hue,  a  distanci!  of 
71.70  fe(!t:  thence  .South  37  D(;grees  2() 
Minutes  44  .Seconds  East,  a  distanc:(!  of 
10.48  feet  to  a  i)oint  on  a  non  tangent 
curve;  thence  .Southerly  along  a  t:nrve 
concave  Easterlv  having  a  radius  of 
1989.80  feet  and  a  chord  hearing  of 
South  10  Degrees  12  Minutes  18 
.Seconds  Ea.st,  an  ARC  distance  of  198.11 
feet  to  the  North  Right  of  Way  line  of 
Debra  Lane  as  dedicated  by  J.R.  Willens 
Wheeling  Estates,  a  subdivision  in  the 
North  half  of  the  .Southeast  Quarter  of 
the  Northeast  Quarter  of  said  .Section  14 
recorded  as  Document  No.  17012880; 
thence  North  85)  D(;grees  10  Minutes  17 
.Seconds  West  along  .said  Dcihra  Lane,  a 
distance  of  (>82.70  feet  to  the  We.st  line 
of  .said  Northeast  Qnartcu’  of  tlu; 
Northeast  Quarter;  thence  North  00 
Degrees  09  Minutes  01  .Seconds  We.st 
along  said  We.st  line,  a  distance  of 
1()3.17  ieet  to  the  .South  line  of  said 
Wolf  Road  E.states.  a  distance  of  472.24 
feet  to  the  place  of  l)(!ginning.  .Said 
])arcels  contain  1.28  acres,  mon?  or  le.ss. 

Issued  in  Dos  Plaines,  Illinois  on.  Mihinarv 
,1.201:!. 

James  (L  Keefer, 

M(iiui}’(n\  (Jhicat’o  Airports  District  Office. 
FAA.  Great  Lakes  Ite^ion. 

II  K  Doc:.  2ni:i-();!:i:i4  Filed  2-12-1:!;  K:4.'>  ami 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  for  Waiver  of 
Aeronautical  Land-Use  Assurance 

agency:  Federal  \viation 
Administration  (FAA).  DCT. 

ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land;  Lewis  University 
Air])ort.  Romeoville,  IL. 

SUMMARY:  The  h’AA  is  considering  a 
proposal  to  change  a  portion  of  airport 
land  from  aeronautical  use  to  non- 
aeronautical  u.se  and  to  authorize  the 
.sale  of  the  air]>ort  projierty.  The  Will 
Uountv  Department  of  Highways  has 
offered  fair  market  value  to  purchase  the 
land  for  the  Weber  Road  im])rovement 
project.  The  parcel  is  not  needed  for 
aeronautical  purposes  ami  the  proceeds 
from  the  sale  of  the  land  will  be  used 
for  future  airport  im]n'ovement  ])rojects. 
This  notice  announces  that  the  FAA  is 


considering  the  relea.se  of  the  subject 
airport  jiroperty  at  the  Lewis  University 
Airport.  Romeoville.  IL,  from  all  federal 
land  covenants.  Approval  does  not 
constitute  a  commitment  by  the  k^AA  to 
financially  assi.st  in  disjxKsal  of  the 
subject  airport  proj)erty  nor  a 
determination  that  all  measures  covered 
by  the  program  are  eligible  for  grant-in- 
aid  funding  from  the  FAA. 

DATES:  Comments  mu.st  he  received  on 
or  before  March  11.  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Uarv 
D.  Wikson.  Program  Manager.  2300  Ea.st 
Devon  Avenue.  Des  Plaines,  IL.  (>0018. 
Telejjhone  Number  847— 294-7031 /Fy\X 
Number  847-294-7040.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location  by 
appointment  or  at  the  Lewis  University 
Airport.  George  Michas  Drive.  1 
Iixecutive 'rerminal,  Romeoville,  Illinois 
(i0440-18()0. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  s(!ction  47107(h)  of 
Title  49,  United  .States  Code,  this  notice 
is  reepured  to  be  published  in  the 
Federal  Register  30  days  before 
modifying  the  land-u.se  assurance  that 
reepures  the  ])ropertv  to  he  used  for  an 
aeronautical  ])urpose.  'I’he  ])ropo.sal 
ciinsists  of  Parcel  12-lA-l.  totaling 
0.029  acres  located  on  the  we.st  side  of 
air])ort  property.  The  parcel  was 
purchased  with  Federal  funds  for  land 
use  compatihilitv  and  ap])roach 
protection.  Following  is  a  legal 
description  of  the  pro])ertie.s  being 
relea.sed  located  in  Will  Countv.  Illinois, 
and  de.scrihed  as  follows: 

Parcel  12-lA-l 

A  j)art  of  the  We.st  Half  of  the 
Northwest  Quarter  of  Section  17. 
'rownshij)  30  North,  Range  10  East  of 
the  Third  Princijjal  Meridian,  de.scrihed 
as  follows:  the  ea.st  21.00  feet  of  the  we.st 
71.00  feet  of  the  South  10.00  feet  of  the 
We.st  Half  of  the  Northwest  Quarter  of 
.said  .Section  17,  in  Will  County,  Illinois. 

.Said  Parcel  containing  0.029  acres, 
more  or  less. 

Issued  ill  Des  Plaines.  Illinois  on.  l•'el)I•nal•v 
1,  201 :!. 

lames  (1.  Keefer, 

.\lana<’er.  Gliica<’o  Airports  District  Office. 
FAA.  Great  l.akes  Iie<iion. 

|FK  Doe.  2(11 ;!-();!:!:!()  Filed  2-12-1:!;  H;4,')  ami 
BILLING  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Will 
and  Kankakee  Counties,  IL  and  Lake 
County,  IN 

AGENCY:  Federal  Higlnvay 
Administration  (MI\VA).  DOT. 

ACTION:  Notice  of  Intent. 

SUMMARY:  Tin?  FHWA  is  issuing  this 
notice  to  advise  the  public  tliat  a  Tier 
Two  Fuviroinnental  Impact  Statennmt 
will  he  preparcni  for  the  Uliana  ('.orridor 
in  Will  and  Kankakee  ('ounties.  Illinois 
and  Lake  (bounty.  Indiana. 

FOR  FURTHER  INFORMATION  CONTACT:  j. 
Michael  Bowen.  l^.F..  Acting  Division 
Admini.strator.  Federal  Highway 
Admini.stration,  32.'10  Executive  Park 
Drive.  Springfield.  Illinois  02703. 

Phone:  (217)  492-4()0().  )ohn  Fortmann. 
P.E..  D(!puf  y  Director  of  Highways. 
Region  One  Engineer.  Illinois 
Dcipartment  of  Transportation.  201  West 
OiMiter  Oourt.  Schaumhurg,  Illinois 
00100.  Phone:  (847)  70.')-4000.  )ames  A. 
Earl.  It,  P.E..  Project  Manager.  Indiana 
D(!l)artmenf  of  Tran.s])ortation,  100 
North  Senate  Avenue.  KKIN  042. 
Indianapolis.  Indiana  40204.  Phone: 
(317)  232-2072. 

SUPPLEMENTARY  INFORMATION:  The 
MIWA.  in  cooperation  with  the  Illinois 
Dtiparlment  of  Transportation  (IDO  T) 
and  the  Indiana  De|)artment  of 
Tran.sj)ortation  (INDOT),  will  prepan;  a 
I'ier  Two  Environmental  Impact 
.Statement  (ELS)  for  the  Uliana  Oorridor. 
The  study  area  is  an  apjn'oximately 
2.000  fool  wide.  47-mile  long  (iast-wesi 
oriented  corridor  with  a  western 
terminus  at  l-.'j5  just  north  of  the  Oitv 
of  Wilmington  in  Illinois  and  an  eastern 
terminus  at  I-O.')  approximately  3  miles 
north  of  .State  Route  2  in  Indiana.  The 
Tier  Two  ELS  will  pre.sent  further  detail 
on  a  range  of  alternatives  within  the 
selected  corridor  identified  in  Ti(!r  One, 
an  evaluation  of  imj)acts  of  the 
alternatives,  and  actions  for  mitigating 
project  impacts  to  environmental 
resources.  In  general,  the  range  of 
alternatives  considered  in  a  Tier  Two 
.study  will  he  confined  to  the  .selected 
corridor.  However,  the  flexihilitv  will 
exist  to  consider  alternativ(;s  with  minor 
excursions  outside  the  selecl(;d  corridor 
to  avoid  impacts  within  the  selected 
corridor  not  anticipated  in  the  Ti(!r  One 
I^LS.  or  to  addre.ss  context  sensitive 
design  issues  in  a  way  that  does  not 
materially  increase  overall  impacts. 

The  j)rimary  environmental  resources 
that  may  he  affected  are:  residential 
properties,  agricultural  land. 
nood])lains.  wetlands,  and  .sensitive 


wildlife  species.  'I’liis  project  is  being 
developed  using  tlui  Oontext  .Sensitive 
.Solutions  policies  of  the  Illinois  and 
Indiana  De))artments  of  Transportation 
and  will  .strive  to  achieve;  sustainable 
d(;sign  conce|)ts.  Alt(;rnativ(;s  to  he 
evaluat(;d  will  include  ( 1 )  taking  no 
action  and  (2)  evaluating  alt(;rnatives 
within  the  corridor  that  was  ,sel(;cted  in 
Tier  Om;,  including  consid(;ration  of 
multiple  alignment  or  di;sign  options 
within  the  s(;lected  ceerridor.  financing 
options,  and  construction  .se(pi(;ncing 
o])tions. 

As  part  of  the  ELS  process,  a  scoping 
m(;eting  for  obtaining  input  from  tederal 
and  state  resource  and  regulatory 
agencies  will  he  held  on  Fehruary  22. 
2013.  The  .sco])ing  meeting  will  di.scuss 
the  level  of  detail  and  methodologies  to 
he  u.sed  in  the  'Lier  Two  ELS,  as  well  as 
addressing  the  continuation  of  the  hi- 
state  agency  coordination  process,  and 
will  he  conduct(;d  interactively  on 
Fehruary  22.  2013  at  multiple  locations 
including  (Ihicago  and  .Springfield. 
Illinois  and  lndiana])olis.  Indiana.  For 
details  regarding  these  locations,  Mr.  ). 
Michael  Bowen  may  he  c:ontacted  at 
(217)  492-4()00.  A  Tier 'I’wo  .Stak(;holder 
Involvem(;nt  Flan  (.SIF).  which  meets 
the  r(;(pur(;ments  of  a  coordination  ])lan, 
will  he  develoj)(;d  to  ensure  that  a  full 
range  of  issues  r(;lated  to  the  Tier  Two 
studies  an;  identifi(;d  and  address(;d. 

The  .SIF  provides  nK;aningful 
opportunities  for  all  .stakehold(;rs  to 
])artici])ate  in  defining  transportation 
issues  and  solutions  for  tlu;  studv  area. 
The  weh  site  established  for  this  proji;ct 
[hHi)://iIIi(ina(:orri(]()r.()rg/]  is  om; 
element  of  tlu;  public  involvement 
program. 

Comments  or  (piestions  concerning 
this  pro])osed  action  and  the  'ri(;r  'I’wo 
EIS  are  invited  from  all  intere.sted 
parties  and  should  he  directed  to  the 
FHWA  at  the  addr(;s.s  provided  above. 
'Flu;  Tier  Two  Draft  ELS  will  he;  available 
for  ])ul)lic  and  agency  review  after  its 
publication.  A  i)nl)lic  hearing  will  he 
lK;ld  during  the  j)uhlic  comment  j)(;riod 
for  the  Draft  ELS.  Fuhlic  notice  will  Ik; 
given  of  the  tinu;  and  place;  of  ])uhlic 
meetings  and  hearings. 

The  Tier  Two  ELS  will  conchuh;  with 
a  R(;cord  of  D{;ci.sion  identifying  a 
seh;cted  alignm(;nt  for  the  trans]K)rtation 
facilitv. 

(Catalog  of  l•'(;{l(;ral  l)oni(;.sli(:  Assistance 
Frograin  Nnmlier  2().2()5,  Highway  Res(;ar(:h. 
Flanning  and  (ionsiniction.  T'lu;  regulations 
iin|denienting  Ex(;cnlive  Ordi;;'  1 2.372 
regarding  int(;rgovernmenlal  consullalion  on 
l''ed(;ral  ])rogranis  and  aclivili(;s  a|)plv  to  this 
program). 


lssn(;d  on;  i'’(;hrnarv  7.  201  :t. 

).  Michael  8ow«;n. 

Division  Adininislrolor,  h'o(lt;r(il 
Ili}ih\\'(iv  Adininistrolion.  S[)iin{ifi(;ld.  Illinois. 
II'K  Dec.  2()i:t-(i:!2K!l  I’ileil  2-12-i:f:  iim| 

BILLING  CODE  4910-22-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Establishment  of  the  National  Freight 
Network 

Cjovi'cciion 

In  notice  document  201 3-()2.'58l) 
a])])earing  on  ])ages  8080-8089,  in  the 
issue  of  Wednesday,  Fehruary  0,  2013, 
make  tlu;  following  correction: 

In  the  Table  appearing  on  page  8087, 
in  the  third  column,  in  the  final  row, 
"Connect  top  water  ])orts  marked  by 
weight  and  values"  .shouhl  read 
"Conn(;ct  toj)  land  ])orts  for  both  weight 
and  values”. 

il'K  Doc.  (:i-2(I1:M)2."iH()  Filed  2-12-i:i:  K:4.')  iiin| 
BILLING  CODE  1505-01-D 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Notice  of  Final  Federal  Agency  Actions 
on  Proposed  Highway  in  California 

AGENCY:  l<ed(;ral  Highway 
Administration  (FH\VA),  DOT. 

ACTION:  Notice  of  Limitation  on  Claims 
for  judicial  Review  of  Actions  hv  the 
California  Department  of  Trans])ortation 
(Caltrans).  pursuant  to  23  II..S.C.  327. 

SUMMARY:  The  FHWA,  on  behalf  of 
Caltrans,  is  issuing  this  notice  to 
announce  actions  taken  by  Caltrans.  that 
are  final  within  the  meaning  of  23 

II. .S.C.  139(y)(l).  The  actions  relate  to  a 
])ropo.sed  highway  project  on  Ceorgia 
.Street  Bridge  ov(;r  University  Avenue  in 
the  City  of  .San  Diego,  State  of 
California.  Tho.se  actions  grant  licen.ses, 
jiermits,  and  apjirovals  for  the  jiroject. 
DATES:  By  this  notice,  the  FHWA,  on 
behalf  of  Caltrans.  is  advising  the  ])uhlic 
of  final  agency  actions  subject  to  23 

IJ. .S.C.  139(/)(1).  A  claim  seeking 
judicial  review  of  the  F(;deral  agency 
actions  on  the  highway  ju'oject  will  he 
barred  unless  the  claim  is  filed  on  or 
h(;fore  July  13,  2913.  If  the  Federal  law 
that  authorizes  judicial  review  of  a 
claim  provid(;s  a  time  period  of  le.ss 
than  l.'iO  days  for  filing  such  claim,  then 
that  shorter  tinu;  period  still  ajiplies. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
Caltrans:  Kevin  Hovey.  .Senior 
Environmental  Flanner,  Caltrans,  4().'j() 
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'raylor  Street,  San  Diego,  CA  02110,  7 
a.ni.-3  p.ni.,  01 9-()88-()240. 

Kevin  llov(^\'@dot. CO. gov. 

SUPPLEMENTARY  INFORMATION:  Effective 
July  1,  2007,  tlie  iHaierai  Higliway 
Administration  (FHWA)  assigned,  and 
tile  (iaiifornia  Dejiartinent  of 
'rrans])orlation  ((iallrans)  a.ssuined. 
environmental  re.s|)onsil)ilities  for  this 
project  jiursuant  to  23  D.S.d.  327. 

Notice  is  hereby  given  that  the  (ialtrans, 
has  taken  final  agency  actions  suliject  to 
23  ll.S.fi.  139(/)(1)  hy  issuing  licenses, 
liermits,  and  approvals  for  the  following 
liighway  project  in  the  State  of 
(California:  Retrofit  and  reliahilitate  the 
(leorgia  Street  Bridge.  The  project  is 
located  within  the  City  of  San  Diego  and 
the  bridge  spans  University  Avenue. 

The  federal  aide  jiroject  numher  is 
BRLO-5004(009].  The  actions  by  the 
Federal  agency,  and  the  laws  under 
which  such  actions  were  taken,  are 
described  in  the  Categorical  Exclusion 
(CE)  for  the  project,  ajijiroved  on 
February  4th,  2013.  and  in  other 
documents  in  the  FHWA  project 
records.  The  CE  and  other  project 
records  are  available  by  contacting 
CCaltransat  the  addresses  provided 
above.  This  notice  applies  to  all  Federal 
agency  decisions  as  of  the  issuance  date 
of  this  notice  and  all  laws  under  whit;h 
such  actions  were  taken,  including  hut 
not  limited  to: 

1.  Cf)uncil  on  Environmental  Quality 
Regulations. 

2.  National  Environmental  Folicy  Act 
of  1900,  as  amended,  42  II.S.C.  4321  et 
sec], 

3.  Federal-Aid  Highwav  Act  of  1970, 
23U.S.C109. 

4.  MAF-21.  the  Moving  Ahead  for 
Frogress  in  the  21st  Centurv  Act  (Fnh. 

E.  112-1411. 

5.  Clean  Air  Act  Amendments  of  1990 
(CAAA). 

0.  Clean  Water  Act  of  1977  and  1987. 

7.  ITuleral  Whiter  Follution  (Control 

Act  of  1972  (see  Clean  Water  Act  of 
1977  19871. 

8.  Noise  Control  Act  of  1972. 

9.  Safe  Drinking  Water  Act  of  1944.  as 
amended. 

10.  Endangered  Sjiecies  Act  of  1973. 

11.  Executive  Order  11990,  Frotection 
of  U'et  lands. 

12.  Executive  Order  13112,  Invasive 
Sjiecies. 

13.  Executive  Order  13180.  Migratory 
Birds. 

14.  Fi.sh  and  Wildlife  Ckiordination 
Act  of  1934,  as  amended. 

l.'j.  Migratory  Bird  Treaty  Act. 

10.  Wildllowers.  Surface 
3’ransportation  and  Uniform  Relocation 
Act  of  1987  Section  130. 

17.  Department  of  Transportation 
(DOT)  Executive  Order  .'5050.2 — 


Floodplain  Management  and  Frotection 
(A])ril  23.  1979). 

18.  Title  VI  of  the  Civil  Rights  Act  of 
1904,  as  amended. 

19.  Executive  Order  12898,  Fiuleral 
Actions  to  Addre.ss  Envirommmtal 
Justice  and  Low-Income  i^ojinlations. 

(('.atiilog  of  Ihuleral  noineslic  Assistance 
Frograin  Nninher  20.20.").  Iliglnvay  I’lanning 
and  Const rnction.  Tin;  rognlalions 
iinpleinenling  Executive  Order  12372 
rcigarding  inUirgovermnenlal  consnilalion  on 
l''c;deral  |)rogranis  and  ae:tivities  ajjplv  lo  tliis 
])rograin.) 

Anlliority:  23  U.S.C.  13‘)(/)(1). 

Issued  on:  Eehrnary  7,  2013. 

Rebecca  Hennelt, 

I)i radar.  Local  Programs.  Padaral  Highwav 
Adminislration,  Sacramanto,  California. 

|FR  Doc.  2(n:i-n:i:«)7  Filed  2-12-1:f,  tcdf)  anil 
BILLING  CODE  4910-RY-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2000-7918;  FMCSA- 
2006-25246;  FMCSA-201 0-0385] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  (Carrier  Safety 
Administration  (FM(kSA).  DOT. 

ACTION:  Notice  of  renewal  of 
exemptions;  recjnest  for  comments. 

SUMMARY:  FMCSA  announces  its 
decision  to  renew  the  exemjitions  from 
the  vision  recjnirement  in  the  Federal 
Motor  Carrier  Safety  Regulations  for  15 
individuals.  FMCSA  has  statutory 
authority  to  exempt  individuals  from 
the  vision  recjuirement  if  the 
exemiitions  granted  will  not 
cominomise  safety.  The  Agency  has 
concluded  that  granting  these 
exemption  renewals  will  provide  a  level 
of  .safety  that  is  ecpdvalent  to  or  greater 
than  the  level  of  safety  maintained 
without  the  exemptions  for  these 
commercial  motor  vehicle  (CMV) 
drivers. 

DATES:  This  decision  is  effective  March 
7,  2013.  Comments  must  he  received  on 
or  before  March  15.  2013. 

ADDRESSES:  You  may  submit  comments 
hearing  the  Federal  Docket  Managinnent 
Sv.stem  (FDMS)  nnmhers:  Docket  No. 

I FMCSA-2000-791 8:  FMCSA-2000- 
25240;  FMC.SA-201 0-0385 1,  using  any 
of  the  following  methods: 

•  Federal  elhdemaking  Portal:  Co  to 
h1tp://\v\v\v.regal(dions.gov.  Follow  the 
on-line  in.structions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility; 
II.S.  Deiiartment  of  Transportation,  1200 


New  ler.sey  Avenue  SE.,  West  Binlding 
(ironnd  Floor,  Room  Wl2— 140, 
Washington,  DC  20590-0001. 

•  Hand  Deliverv  or  Courier:  West 
Building  Croimd  Floor,  Room  Wl 2-140, 
1200  New  Jer.sey  Avenue  SE., 
Washington.  IXk  between  9  a.m.  and  5 
]).m..  Monday  through  Friday,  except 
Federal  holidavs. 

•  Ffj.v;  1-202-493-2251. 

Instructions:  Each  submission  must 

include  the  Agency  name  and  tin; 
docket  numher  for  this  notice.  Note  that 
DOT  posts  all  c;omment.s  received 
without  change  to  http:// 
www.regnlat ions. gov.  including  any 
personal  information  included  in  a 
comment.  Flease  see  the  Frivacy  Act 
heading  below. 

Docket:  For  access  to  the  doc:ket  to 
read  background  documents  or 
comments,  go  to  http:// 

WWW. regnlat ions.gov  id  any  time  or 
Room  Wl 2-140  on  the  ground  level  of 
the  West  Building,  1200  New  Jer.sey 
Avenue  SE..  Washington.  DC,  h(!tween  9 
a.m.  and  5  p.m..  Monday  through 
Friday,  exciijit  Federal  holidays.  'Lhe 
Federal  Dt)cket  Management  Sv.stem 
(FDM.S)  is  available  24  hours  each  day. 
305  days  (;ach  year.  If  you  want 
acknowledgment  that  we  received  your 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 

Privacy  Act:  Anyone  may  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  per.son  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT’s  Frix  acy  Act 
Statement  for  the  Federal  Docket 
Management  System  (FDMS)  published 
in  the  P’ederal  Register  on  December  29, 
2010  (75  FR  82132).  or  you  may  visit 
http  ://www. gpo.gov/ fdsvs/ pkg/FH- 
20 1 0- 1 2-20 /pdf/ 20 10-32 870.  pdf. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Fajip,  Chief.  Meilical 
Frograms  Division.  202-30(5^001. 
fmcsainedicaI@dot.gov,  FMCkSA . 
Department  of 'rransportation,  1200 
N(;w  J(!r.s(n'  Avenue  .SE..  Room  W04- 
224.  Washington,  DC  20590-0001. 

Office  hours  are  from  8:30  a.m.  to  5  j).m. 
Mondav  through  Fridav,  exc(!])t  Imderal 
holidavs. 

SUPPLEMENTARY  INFORMATION: 
Baf:kgroiind 

Under  49  U.S.C.  31130(e)  and  31315, 
FMC.SA  mav  renew  an  exemption  from 
the  vision  reciuirements  in  49  C.FR 
391.41(h)(10).  which  applies  to  drivers 
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oi  (iMVs  in  interstate  connneree,  for  a 
two-year  period  if  it  finds  “siicli 
exeinjition  would  liktily  acliievi;  a  level 
of  safety  that  is  (ujuivalent  to  or  greater 
than  the  level  that  would  he  achieved 
ahsiMit  such  exemption.”  The 
procixlures  for  recpiesting  an  exemption 
(including  remnvals)  are  .set  out  in  40 
CFR  part  381. 

Kxeinplion  Decision 

This  notice  addresses  l.'i  individuals 
who  have  r(!(]uesteil  renewal  of  their 
exem|)tions  in  accordance  with  FNKi.SA 
proctulures.  FMd.SA  has  evaluated  these 
15  a|)plications  for  renewal  on  their 
merits  and  decidcul  to  extend  (xich 
exemj)tion  for  a  renewable  two-year 
pciriod.  They  are: 

Michael  L.  Ballatyne  (MO) 

David  S.  (iarman  (N)) 

Richard  0,.  Dickinson  (GA) 

Glen  T.  CJarrahrant  (NJ) 

Richard  A.  Guthrie  (MT) 

Glen  T.  Garrabrant  (NJ) 

Richard  A.  Guthrie  (M  T) 

Alan  L.  Johnston  (IL) 

Brvon  K.  l.avender  (OH) 

Victor  M.  McGants  (AL) 

James  !■].  Menz  (NY) 

Dennis  I.  Nidson  (\VI) 

William  K.  Otwell  (FA) 

Ranee  A.  Rowell  (Ab) 

Shannon  li.  Rasmus.sen  (\VY) 

Thomas  S.  Roth  (DF) 

Henry  b.  Walker  (bA) 

The  exem])tions  are  extended  subject 
to  the  following  conditions:  (1)  'bhat 
each  individual  has  a  ])hysical 
examination  everv  vear  (a)  bv  an 
o])hthalmologisl  or  optometrist  who 
attests  that  the  vision  in  the  better  eve 
continues  to  meet  the  re(]uirements  in 
4‘)  GFR  3;)1.41(h)(l()).  and  (h)  by  a 
medical  examiner  who  atte.sts  that  tlu; 
individual  is  otherwi.se  i)hvsically 
(lualified  under  49  GI'^R  3‘)i.41:  (2)  that 
eac:h  individual  provides  a  copy  of  the 
ophthalmologist’s  or  optometri.st’s 
report  to  the  medical  examiner  at  the 
time  of  the  annual  medical  examination: 
and  (3)  that  each  individual  provide  a 
coj)y  of  the  annual  medical  (.(n  tiJication 
to  the  employer  for  retention  in  the 
driver's  (pialification  file  and  retains  a 
co|)y  of  the  certification  on  his/lu!r 
person  while  driving  for  i)resentation  to 
a  duly  authorized  Federal.  State,  or  local 
enforcement  official.  Fach  exem])tion 
will  be  valid  for  two  years  unless 
nisciiuhxi  earlier  by  FMGSA.  The 
exemjjtion  will  he  rescinded  if:  (1)  the 
piM'.son  fails  to  com])ly  with  the  terms 
and  conditions  of  the  exem])tion;  (2)  the 
exemj)tion  has  residted  in  a  lower  level 
of  safety  than  was  maintained  before  it 
was  grantetl;  or  (3)  continuation  of  the 
exemj)tion  would  not  be  consistent  with 
the  goals  and  objectives  of  49  D.S.G. 
3113(i(e)  and  31315. 


Basis  for  Remewing  Fxemptions 

Under  49  ll.S.G.  31315(t))(1).  an 
exemption  may  ht;  grant(!d  for  no  longer 
than  two  years  from  its  a])proval  date 
and  may  he  renewed  u])on  ai)])lication 
for  additional  two  year  ptu  iods.  In 
accordance;  with  4‘)  ll.S.G.  3Vt3(}((;)  and 
31315.  each  of  the  15  a])plicants  has 
satisfied  the  entry  conditions  for 
obtaining  an  exemi)tion  from  the;  vision 
re(|uirements  (95  FR  ()()28(i;  (iti  FR 
13825:  98  FR  1()3(H);  70  I'R  7549:  72  FR 
180:  72  FR  7111;  72  FR  9397;  74  FR 
9211:  74  FR  9212;  75  FR  77942;  79  FR 
5425;  7()  FR  9891).  Fach  of  these  15 
applicants  has  reepiesteel  renewal  of  the 
exem])tion  and  has  submitted  evidence 
showing  that  the  vision  in  the  better  eye 
continues  to  meet  the  reejuirement 
specified  at  49  GFR  391.41(h)(10)  and 
that  the  vision  impairment  is  stable.  In 
addition,  a  revi(;w  of  each  record  of 
.safety  while  driving  with  the  respective 
vision  deficiencies  over  the  past  two 
years  indicates  each  applicant  continues 
to  meet  the  vision  (;xem])tion 
r(;(juirem(;nts. 

These  factors  provith;  an  ad(;(|uate 
basis  for  predicting  each  driver's  abilitv 
to  continue  to  driv(;  safelv  in  interstate 
connn(;rce.  Therefon;,  I'MG.SA 
concludes  that  extending  the;  exemption 
for  each  renewal  applicant  for  a  period 
of  two  years  is  likelv  to  achieve  a  l(;vel 
of  .safetv  etjual  to  that  existing  without 
the  ex(;mption. 

Ke(]uesl  for  (Comments 

FM(]SA  will  r(;vi(;w  comments 
received  at  any  time  concerning  a 
particular  driv(;r’s  safety  record  and 
determine  if  the  continuation  of  the 
exemption  is  consistent  with  the 
reciuirements  at  49  Ib.S.lb  31139(e)  and 
31315.  However,  I'MG.SA  recpiests  that 
interested  parties  with  s])ecific  data 
concerning  the  safety  records  of  th(;se 
drivers  submit  comments  bv  March  15. 
2013. 

FMC].SA  believes  that  the 
re(piir(;ments  for  a  r(;newal  of  an 
(;xemption  under  49  IJ.S.lb  31139(e)  and 
31315  can  be  satisfied  by  initially 
granting  the  ren(;wal  and  then 
recpiesting  and  evaluating,  if  needed, 
suhse(iuent  comments  submitted  by 
interested  parties.  As  indicate;;!  above, 
the  Agency  previously  published 
notices  of  final  dis|)osition  announcing 
its  d(;cision  to  exempt  th(;se  15 
individuals  fn)m  the  vision  r(;(iuin;ment 
in  49  GFR  391.41(1))(1()).  The  final 
decision  to  grant  an  (;xemi)tion  to  each 
ofthe.se  individuals  was  made  on  the 
m(;rit.s  of  eeich  case;  <inel  niiiele;  e)nly  afte;r 
careful  e:e)nsiele;ratie)n  e)f  the;  e;omme;nts 
r(;e:eiveel  te;  its  ne)tie:e;.s  e)f  eipplicatienis. 
The  ne)tie;e.s  e)f  a])])lications  .state;el  in 


ele;tail  the  epi€difie:atie)n.s.  expe;riene:e, 
iinel  me;elie:al  e:e)nelitie)n  e)f  (;ae:h  apj)lie;anf 
fe)r  cin  e;xe;mptie)n  fre)m  the  visie)n 
re;eiuire;me;nts.  That  infe)rmatie)n  is 
ciVciiliihle;  by  e:e)nsulting  the  aheeve  e:ite;el 
Federal  Re;gisler  ])nl)lie;atie)ns. 

lnte;re;ste;el  p;ntie;s  e)r  e)rganizatie)ns 
pe).sse;s.sing  infeeriUcitie)!!  that  weeulel 
e)the;rwise  she)W  that  any,  eir  idl,  e)f  the;.se; 
elrivers  are  ne)t  e:urre;ntly  ae;hieving  the; 
.stiitute)ry  level  e)f  safetv  sheeulel 
innneeliately  ne)lifv  FMG.SA.  The; 

Agene:y  will  e;valuate  any  aelver.se 
e;viele;ne:e;  suhmitteel  anel,  if  .safety  is 
be;ing  e:e)m])re)nii.seel  e)r  if  ceentinmitieni  e)f 
the;  e;xem])tie)n  we)ulel  ne)t  be  e:e)n.si.stent 
with  the  goals  anel  objee:live.s  ejf  49 
D.S.G.  31139(e)  anel  31315,  FMG.SA  will 
take  immeeliate  stejjs  te;  re;ve)ke  the 
e;xemj)tie)n  e)f  a  elrivt;r. 

l.ssiu;el  e)n:  l'’e;l)niarv  4,  2013. 

Larry  W.  Mineer, 

Associ(il(f  Adniinislralor  for  Policy. 

|FK  Dtic.  2()i:i-e);i:riH  Filcul  2-1 2-1  :e:  iiml 

BILLING  CODE  4910-EX-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-201 3-0021] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Fe;ele;ral  Moteer  (tinier  .Side;tv 
Aehninistration  (FM(kSA).  DOT. 

ACTION:  Ne)tie:e;  e)f  a])i)lie:ation.s  lor 
exe;mptie)n.s:  re;c|ue.st  lor  e:e)mments. 

SUMMARY:  I^MCbSA  announe:e.s  receipt  of 
applieiatiems  fre)m  8  inelivieluals  fe)r 
(;xemplion  fre)m  the  visieni  re;e]uire;ment 
in  the  I’'eeleral  Me)tor  Garrier  .Safetv 
Re;gulatie)n.s.  'I’hey  are  unable  te;  meet 
the;  \’i.sie)n  reeiuirement  in  erne  eye  fe)r 
varie)us  re:ase)ns.  The;  e;xemj)tie)n.s  will 
e;nable  the;.se  inelivieluals  to  op(;rate 
e;e)mme;rcial  me)tor  vehicles  (GMVs)  in 
interstate  commere:e;  without  meeting 
the  ])re;.se:ril)e;el  visiein  reejuirement  in 
erne  eye.  If  granteel.  the;  exemptieens 
we)ulel  enable  th(;.se;  inelivieluals  te; 
eiuidify  <is  elrivers  e)f  ce)mme;re:ial  me)te)r 
ve;hie:le;s  ((]MV.s)  in  interstate  e:e)mme;re:e. 
DATES:  Ge)mme;nt.s  mu.st  be;  re;e:eive;el  e)n 
e)r  l)efe)re  Mare:h  15.  2913. 

ADDRESSES:  Ye)U  may  submit  ce)mme;nts 
hearing  the  l‘’e;ele;ral  i3e)e;ke;t  Management 
.System  (FDMS)  Doe:ke;t  Ne;.  FMGSA- 
2013-0921  using  any  e)f  the  ie)lle)wing 
metlujels: 

•  Fodarnl  olhilemaking  Portal:  (fe;  te; 
hi t})://\\’\y\y. roguIations.gov.  Folleew  the 
e)n-line  instrue-.tions  fe)r  submitting 
e;omments. 
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•  A/a//;  Doc:kot  Management  Facility; 
U.S.  De])artinent  of  Transportation,  1200 
New  Jersey  Avenue  SK.,  \Vest  Iluilding 
(aonnd  Floor,  Room  \V12-140, 
Washington.  DC  20.'500-0001 . 

•  Hand  Dclivaiv:  W(;st  Hnilding 
(ironnd  I’loor,  Room  \V12-140.  1200 
New  jer.sey  Avenue  SF.,  Washington. 

DC.  between  0  a.m.  and  .'1  p.m.,  Monday 
through  Friday,  except  h’ederal 

1  lolidavs. 

•  Fax:  1-202-403-2251. 

Instriiclinns:  l’]ach  submission  must 

include  the  Agency  name  and  the 
(locket  numhers  for  this  notice.  Note 
that  all  comments  received  will  he 
posted  without  change  to  http:// 
w'w’w’.wgulations.gov.  including  any 
l)er,sonal  information  prcwidcKl.  Flease 
see  the  Privacy  Act  heading  htdow  for 
further  information. 

Docket:  For  access  to  the  docket  to 
r(!ad  background  documents  or 
comments,  go  to  http:// 
www.rcgiilations.gov  at  any  time  or 
Room  VV12-14()  on  the  ground  level  of 
the  W(;st  Building,  12()()  New  jersey 
Av(;nne  SE.,  Washington,  DC,  between  t) 
a.m.  and  5  ]).m.,  Monday  through 
Friday,  ((xcei)t  h’ederal  holidays.  'I'he 
I'DMS  is  available  24  hours  each  day, 
385  (lays  each  year.  If  yon  want 
acknowledgment  that  we  received  your 
comments,  phxise  inchule  a  self- 
addixissed,  stam])e(l  enveloj)e  or 
postcard  or  print  tlu;  acknowledgement 
l)age  that  app(!ars  after  submitting 
comments  on-line. 

Privacy  Act :  Anyone  mav  search  the 
ehjctronic  form  of  all  comments 
UM'.eived  into  anv  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  person  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  husim^ss,  labor  union,  (Ac.). 
You  may  review  DCT’s  Privacy  Act 
Statement  for  the  Federal  Docket 
Management  System  (FDMS)  ])uhlish(;(l 
in  the  Federal  Register  on  December  29, 
2010  (75  FR  82132),  or  you  may  visit 
http://\\\v\\’.gpo.gov/fdsvs/pkg/FR-2()t()- 
12-29/pdf/2()  1 0-32876. pdf. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Papp,  Chi(!f.  Medical 
Programs  Division,  (202)  300—4001, 
fincsaincdicaMdot.gov.  FMtkSA, 
D(!partment  of 'rransportation,  1200 
New  ]ers(!y  Av(!nue  SE.,  Room  W04- 
224,  Washington,  DC  20590-0001. 
Office  hours  are  from  8:30  a.m.  to  5 
]).m..  Monday  through  Friday,  excejit 
Imdend  holidavs. 

SUPPLEMENTARY  INFORMATION: 

Background 

llmUn- 49  IJ.S.C.  31130(e)  and  31315, 
FMCSA  may  grant  an  exemj)ti()n  from 
tin;  Federal  Motor  Carrier  Safetv 


Regulations  for  a  2-y(!ar  period  if  it  finds 
“.such  exemption  would  likelv  achieve  a 
level  of  safety  that  is  (Xiuivahmt  to  or 
great(;r  than  the  level  that  would  lx; 
achieved  absent  such  (;xem])tion.” 
h'MtkSA  can  renew  (!xem])ti()ns  at  the 
end  of  each  2-y(;ar  period.  The  8 
individuals  listed  in  this  notice  hav(i 
each  r(!(|ne.ste(l  such  an  ((xemption  from 
the  vision  r(!(|nirem(!ut  in  49  CFR 
391.41(h)(10),  which  a|)plies  to  drivers 
ofCMVs  in  interstate  commerce. 
Accordingly,  the  Agency  will  evaluate 
the  (jualifications  of  (xich  applicant  to 
determine  wh(ith(;r  granting  an 
ex(!mpti()n  will  achieve  the  nxpiired 
level  of  safety  man(lat(!d  by  statute. 

Qualitications  of  Applicants 

Michael  L.  Bergman 

Mr.  Bergman,  age  50.  has  a  prosthetic 
right  eye  due  to  a  traumatic  incident  in 
2009.  'I’he  h(;.st  corrected  visual  acuity  in 
his  left  eye  is  20/20.  Following  an 
examination  in  2012,  his  optometri.st 
noted.  “I  heli(we  that  Mike's  vision  is 
sufficient  to  perform  the  driving  tasks 
re(]uire(l  to  ()i)erate  a  commercial 
vehicle."  Mr.  Bergman  re])()rle(l  that  he 
has  driven  straight  trucks  for  37  y(iars. 
accumidating  74,000  mil(!s,  and  tractor- 
traihir  combinations  for  25  y(!ars. 
accumulating  250,000  mihis.  He  holds  a 
(Hass  A  (iommercial  Driver’s  License 
((’,DL)  from  Kansas.  His  driving  njcord 
for  the  last  3  y(5ars  shows  no  crashes  and 
no  convictions  for  moving  violations  in 
a  CMV. 

Ffnnn  (ionzalez 

Mr.  Gonzal(!Z,  52,  has  had  amblyopia 
in  his  left  eve  since  birth.  The  visual 
acuity  in  his  right  eye  is  20/20,  and  in 
his  left  eve,  20/70.  Following  an 
examination  in  2012,  his  ()])tometrist 
noted,  “At  this  time,  Mr.  Gonzalez  has 
sufficient  vision  to  .safely  operate  a 
commercial  motor  v(!hicle.”  Mr. 
Gonzalez  reported  that  he  has  driven 
straight  trucks  for  12  years, 
accumidating  300,000  miles.  He  holds  a 
Glass  A  GDI,  from  Utah.  His  driving 
record  for  the  la.st  3  years  shows  no 
crasluis  and  no  convictions  for  moving 
violations  in  a  (iMV. 

Anthony  H(dl 

Mr.  Hall,  43,  has  had  a  retinal  vein 
occlusion  in  his  right  eye  since  2003. 
The  visual  acuitv  in  his  right  eve  is  no 
light  perce])tion,  and  in  his  left  eye,  20/ 
20.  luillowing  an  examination  in  2012, 
his  oiihthalmologist  noted.  “In  my 
opinion,  the  jiatient  has  full  fields  of  his 
left  ev(!  and  20/20  vision  in  his  left  eve. 
He  is  cajiable  of  operating  a  commercial 
vehicle.”  Mr.  Hall  reported  that  he  has 
driven  tractor-trailer  combinations  for 


13  years,  accnmnlating  1.2  million 
mil(!S.  He  holds  a  Glass  A  GDI,  from 
Louisiana.  His  driving  record  for  the  la.st 
3  years  shows  no  crashes  and  no 
convictions  for  moving  violations  in  a 
GMV. 

Shane  liolnin 

Mr.  Holum,  32.  has  had  ()|)tic  nerve 
atrophy  in  his  right  eye  since  2002  due 
to  a  traumatic  incident.  The  he.st 
corrected  visual  acuity  in  his  right  eye 
is  light  percejition,  and  in  his  left  eve. 
20/20.  Following  an  examination  in 
2012,  his  optometri.st  noted.  “In  my 
opinion  he  has  sufficient  vision  to  drive 
and  ojierate  a  commercial  vehicle.”  Mr. 
Holum  reported  that  he  has  driven 
.straight  trucks  for  4  years,  accumulating 
10.000  miles.  He  holds  a  Glass  A  GDL 
from  Or(!gon.  His  driving  record  for  the 
la.st  3  years  shows  no  crashes  and  no 
convictions  for  moving  violations  in  a 
GMV. 

Daryl  IF.  Morris 

Mr.  Morris.  70,  has  had  o])tic  nerve 
atrophy  in  his  hdt  (we  since  lt)92.  The 
best  corrected  visual  acuity  in  his  right 
eye  is  20/20,  and  in  his  left  eye.  no  light 
perception.  Following  an  (jxamination 
in  2012,  his  ()])t()metri.st  noted,  “1  want 
to  ciM’tifv  in  mv  medical  ojiinion  that 
Mr.  Morris  has  sufficient  vision  to 
p(!rf()rm  the  driving  task  re(|uire(l  to 
o])(!rate  a  commercial  vehicle.”  Mr. 
Morris  rejiorted  that  he  has  driven 
.straight  trucks  for  8  years,  accumulating 
80,000  miles.  He  holds  a  Cilass  A  GDL 
from  Mis.souri.  His  driying  record  for 
the  la.st  3  years  shows  no  crashes  and  no 
conyictions  for  moying  yiolations  in  a 
GMV. 

Dan  Nestel 

Mr.  Ne.stel,  53.  has  had  a  ruptured 
globe  in  his  right  eye  due  to  a  traumatic 
incident  in  2009.  The  he.st  corrected 
yisual  acuity  in  his  right  eye  is  counting 
fingers,  and  in  his  left  eye,  20/20. 
Following  an  examination  in  2012,  his 
ophthalmologist  noted,  “In  my  medical 
opinion  Mr.  Ne.stel  does  have  sufficient 
vision  to  jierform  the  driving  tasks 
r(!(iidr(!d  to  operate  a  commercial 
vehicle.”  Mr.  Ne.stel  reported  that  he  has 
driven  tractor-trailer  combinations  for 
25  yixu's.  accumidating  1.2  million 
miles.  He  holds  a  Glass  A  GDL  from 
Indiana.  His  driving  record  for  the  la.st 
3  years  shows  no  crashes  and  no 
convictions  for  moving  violations  in  a 
GMV. 

Thomas  Cl.  Normington 

Mr.  Normington.  47,  has  a  prosthetic 
right  eye  due  to  a  traumatic  incident  in 
1980.  'The  best  corrected  visual  acuity  in 
his  left  eye  is  20/15.  Following  an 
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examination  in  2012.  liis  optometrist 
noteii.  ‘‘In  my  opinion.  Mr.  Normington 
lias  snificient  vision  to  perform  the 
driving  tasks  recpiired  to  safely  ojierate 
a  commercial  vehicle."  Mr.  Normington 
reported  that  he  has  driven  straight 
trucks  for  14  years,  accnmnlating 
28().0(H)  miles,  and  tractor-trailer 
combinations  for  14  years,  accnmnlating 
14().()()0  miles.  He  holds  a  ('.lass  A  (',D1. 
from  Wyoming.  His  driving  record  for 
the  last  3  years  shows  no  crashes  and  no 
convictions  for  moving  violations  in  a 
CMV. 

'rhonias  L.  Tturcll 

Mr.  Terrell.  57.  has  had  a  chronic 
retinal  detachment  in  his  left  eve  due  to 
a  traumatic  incident  in  1984.  The  best 
corrected  visual  acuity  in  his  right  eve 
is  20/20.  and  in  his  left  eye.  no  light 
perception.  Following  an  examination 
in  2012.  his  ophthalmologist  noted.  "He 
has  sufficient  vision  in  his  right  eye  and 
unle.ss  he  has  some  future  problem  in 
the  right  eye.  he  should  have  no 
probhuns  ptiiforming  his  duties  of 
operating  a  commercial  vehicle.”  Mr. 
Tcarcill  reported  that  he  has  driviai 
straight  trucks  for  39  years, 
accumulating  78,000  miles,  and  tractor- 
trailer  combinations  for  39  vears. 
accumulating  273,000  mihis.  He  holds  a 
(ila.ss  A  (IHL  from  Iowa.  His  driving 
record  for  the;  last  3  vears  shows  no 
crashcis  and  no  convictions  for  moving 
violations  in  a  ('.MV. 

K(‘i|iiesl  for  (iommemts 

In  accordance  with  49  l).S.(i.  31130(e) 
and  31315.  FM(kSA  rcupicists  public 
comment  from  all  intere.sted  pensons  on 
the  (ixciinption  petitions  describc;d  in 
this  notice.  The  Agenev  will  consider  all 
comments  receivcid  before  the  close  of 
business  March  15.  2013.  (Comments 
will  be  available  for  e.xamination  in  the 
docket  at  the  location  listed  under  the 
ADDRESSES  section  of  this  notice.  The 
Agcmcy  will  file  comments  received 
after  the  comment  closing  date  in  the 
public  (locket,  and  will  consider  tlunu  to 
the  extent  practicable. 

In  addition  to  late  comments,  FMHSA 
will  also  continue  to  file,  in  the  ])ul)lic 
dock(!t,  rehuant  information  that 
beconuis  available  after  the  comment 
closing  date.  Intenisted  persons  should 
monitor  the  public  docket  for  new 
material. 

Issued  on;  l-'<!l)riiary  4.  2013. 

I.arry  \V.  Miner, 

Assneidia  Adniinislralor  for  Policy. 

|FK  Doc.  201 3-03:1.37  Filed  2-12-13;  iiin] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Federal  Fiscal  Year  2013  Annual  List  of 
Certifications  and  Assurances  for 
Federal  Transit  Administration  Grants 
and  Cooperative  Agreements 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  availability. 

summary:  The  Federal  Transit 
Administration  (FTA)  is  directed  to 
|)ul)li.sh  aniiuallv  a  list  of  all 
certifications  re(|uired  under  49  l).S.(i. 
(diaj)ter  53.  For  Federal  Fi.scal  Year 
2013  (FY  2013),  F'TA  consolidated  and 
updated  the  various  pre-award 
Certifications  and  Assurances  retiuired 
to  he  submitted  by  an  Aiiplicant  .seeking 
an  award  of  Federal  ]uil)lic 
transportation  assistance  (funding) 
during  FY  2013.  This  notice  announces 
the  availability  of  the  FY  2013  Annual 
List  of  (Certifications  and  A.ssurances  for 
Federal  Transit  Administration  (uants 
and  (Cooperative  Agreements  and  the 
F  TA  Ma.ster  Agreement,  both  of  which 
are  available  at  the  F'TA  Web  site,  http:// 
w'ww.ftd.dot.oov.  'This  notice  also 
highlights  the  changes  made  to  T'TA’s 
(Certifications  and  Assurances  for  T'Y 
2013  that  differ  from  previous 
])rovisions  and  akso  provides 
instructions  on  how  and  when  to  submit 
(Certifications  and  Assurances  for  FY 
2013. 

DATES:  Effoctivt;  Date:  These  FY  201 3 
Certifications  and  A.ssurances  are 
effective  October  1. 2012.  the  first  day 
of  Federal  Fiscal  Year  (FY)  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
appropriate  Regional  or  Metropolitan 
(llfice  listed  in  this  Notice.  For  co])ies 
of  relat(;d  documents  and  information. 
s(!e  our  W(!h  site  at  http:// 
w’W’W’.ftd.clot.gov  or  contact  our  Office  of 
Adnnnistration  at  202-30()-4007. 

Region  1:  Boston 

Stattis  served:  (Comnicticut,  Maine. 
Massachusetts,  New  Hampshire, 
Rhode  Island,  and  Vermont; 

Telephone  #  (il  7-494-2055 

Region  2:  New  York 
Stat(!s  served:  New  York,  and  New 
)ers(!y:  Telephone  #  212-008-2170 

Region  3:  Philadelphia 

Stat(;s  served:  Delaware,  Maryland, 
Pcmnsylvania,  Virginia,  and  W(;st 
Virginia:  Tele])hone  #  215-050-7100 

Region  4:  Atlanta 

States  served:  Alabama,  I'lorida, 

(C(H)rgia,  Kentucky,  Missis.sij)pi,  North 
(Carolina,  South  (Carolina,  Tennes.see; 


'Daritories  served:  Puerto  Rico  and  the 
II.S.  Virgin  Islands 
Tele])hone  #  404-8(j5-5000 

R(;gion  5:  (Chicago 

States  .serv(;d:  Illinois,  Indiana. 

Michigan.  MimuLsota,  Ohio,  and 
Wisconsin:  Tedephone  #  312-353- 
2789 

Region  0:  l)allas/ld.  Worth 

States  .served:  Arkansas.  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas: 
Telephone  #  817-978-0550 

Region  7:  Kansas  (City 

Stat(!s  .served:  Iowa.  Kansas,  Missouri, 
and  Nebraska;  Telejihone  #  810-329- 
3920 

Region  8;  Denver 

States  ser\'(!d:  (Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  and 
Wyoming:  Telej)hone  #  720-903-3300 

Region  9:  San  Francisco 

Stat(!s  served:  Arizona.  California, 

I  lawaii.  Nevada. 

TcM'ritories  served:  (Cuam.  American 
Samoa,  and  the  Norllua'ii  Mariana 
Islands 

Telephone  #  415-744-3133 
Region  10:  Seattle 

States  .served:  Alaska,  Idaho,  ()r(!gon, 
and  Washington;  'Teleidione  #  200- 
220-7954 

(Chicago  Melro|)olitan  OlTice 

Area  served:  (Chicago  Metropolitan  Area; 
Telephone  #312-880-1 01 0 

Los  Angeles  Metropolitan  Office 

Area  served:  Los  Angeles  Metropolitan 
Area;  Telephone  #  213-202-3950 

Lower  Manhattan  Recovery  Office 

Ar(;a  s(;rved:  Lower  Manhattan; 
Telejihone  #  212-008-1770 

New  York  Metropolitan  Office 

Area  served:  New  York  Metropolitan 
Area:  Telephone  #  212-008-2201 

Philadelphia  Metropolitan  Office 

Area  serviid:  Philadelphia  M(!tro])olitan 
Area;  Tele])hone  #  215-050-7070 

Washington  D(C  Metropolitan  OlTice 

Ania  served:  Washington  13(C 

Metro])olitan  Area;  Tele])hone  #  202- 
219-3502/202-219-3505 

SUPPLEMENTARY  INFORMATION: 

1.  What  are  fTA’s  responsihilities? 

'The  s(icond  sentence  of  49  IJ.S.(C. 
5323(n)  states  in  pertinent  part  that 
‘‘The  Secretary  [of  Transjjortationl  shall 
publish  annuallv  a  list  of  all 
certifications  nHpdred  under  this 
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(;ha])tor  |4n  I J.S.d  chapter  58|  *  *  *.” 
below  is  our  list  of  certifications 
nujiiired  for  our  ])ro<>ranis: 

01.  Riuiuired  ('.ertifications  and 
A.ssurauces  for  Each  A])])licant. 

02.  Lohhviug. 

08.  Private  Sector  Protections. 

04.  Procunuiient  and  Procurement 
System. 

05.  Rolling  Stoc;k  R(;views  and  Bus 
I’estiug. 

00.  Demand  Res])onsive  Service. 

07.  Intelligent  Transportation 
Systems. 

08.  Interest  and  Finance  (iosts  and 
beasing  Costs. 

00.  Transit  Asset  Management  and 
Agency  Safety  Plans. 

10.  Alcohol  and  ControlhKl 
Substances  Testing. 

11.  Fixed  Cuideway  Capital 
Investment  Program  (New  Starts,  Small 
Starts,  and  Core  (kipacity)  and  (ki])ital 
Investment  Program  in  Effect  before 
MAP-21. 

12.  State  of  Cood  Repair  Program. 

18.  Fixed  Guideway  Modernization 

Crant  Program. 

14.  Bus/Bus  Facilities  Programs. 

15.  Urbanized  Area  Formula  Programs 
and  (oh  Access  and  Revtn’.se  Commute 
(JARC)  Program. 

10.  Seniors/lilderly/lndividuals  with 
Disabilities  Programs  and  New  Fnuidom 
Program. 

17.  Rural/()th(;r  I  han  Urbanized 
Areas/Ap])alacbian  Develoi)ment/Over- 
tbe-Road  Bus  Accessibilitv  Programs. 

18.  Public  Transi)ortation  on  Indian 
Reservations  and  “Tribal  Transit 
Programs”. 

10.  bow  or  No  Emission/Clean  Fuels 
Crant  Programs. 

20.  Paul  S  Sarbanes  Transit  in  Parks 
Program. 

21.  State  Safety  Oversight  Program. 

22.  Public  Trans])ortation  Relief 
Program. 

28.  Expedited  Project  Delivery  Pilot 
Pnjgram. 

24.  Infrastructure  Finance  Programs. 
Since  1005,  we  have  consolidated 
Certifications  and  Assurances  into  a 
single  document  for  publication  in  the 
Federal  Register.  'I’o  r(u:eive  Fedcnal 
funding  made  available  or  a])])ropriated 
for  the  grant  and  cooperative  agreement 
])rograms  we  administer.  yf)ur  A])])licant 
mu.st  submit  the  annual  Certifications 
and  A.ssurances  recpiired  for  the  tv])e  of 
funding  your  Ap])licant  is  seeking.  We 
are  now  publi.sbing  our  FY  2018 
(ierti  beat  ions  and  Assurances,  after  onr 
F'ederal  Register  ])ul)lication  of  our 
“Notice  of  FTA  Transit  Program 
(8ianges,  Authorized  Funding  bevels 
and  Imjjlementation  of  the  Moving 
Ahead  for  Progress  in  the  21st  (ientury 
Act  (MAP-21)  and  FTA  Fiscal  Year 


2018  Ai)j)ortionments,  Allocations, 
Program  Information  and  Intcnim 
Cuidance,"  77  FR  08070,  October  Ki, 
2012  (FTA  FY  2018  Ap])ortionments 
Notice). 

In  addition  to  reading  tin;  information 
in  this  Notice  and  its  Ai)])endix  A 
(located  at  our  Web  site,  bn\r.// 
u’U'U’.//u.f/o/.gov)  we  strongly  advi.se 
your  Applicant’s  certified  or  authorized 
repre.sentativi!  (you)  to  read  the 
information  accom]janving  the 
a|)i)ortionment  tables  in  the  FTA  FY 
2018  Ap])ortionments  Notice, 
particularly  in  light  of  the  following 
legislation  signed  into  law  during  FY 
2012: 

a.  The  Moving  Ahead  for  Progre.ss  in 
the  21st  Century  Act  (MAP-21)  Pub.  b. 
112-141,  )ulv  0,  2012,  which  is  FTA’s 
most  recent  authorizing  legislation,  and 

1).  The  Continuing  Appro])riation.s 
Re.solution,  2018  (CR),  Pub.  b.  112-175, 
Se])tember  28,  2012,  which  jnovides 
approjjriations  to  F'I’A  for  October  1, 

2012  through  March  27,  2018. 

2.  What  is  Their  begal  Elbec:!? 

a.  With  Cfu-tdiu  Exceptions,  the  Latest 
FTA  (iertifications  and  Assurances 
Control.  Certifications  and  A.ssurances 
an;  ])re-award  reprci.sentations  typicallv 
re(iuir(;d  by  Federal  law  or  regulation 
that  your  Ap])lic;ant  mu.st  submit  before 
FTA  may  |)rovide  f’ederal  funding  for  a 
Project.  Typically,  Fl’A's  h’Y  2018 
Certifications  and  Assuranc.es  have 
su])er.seded  any  FTA  Certifications  and 
Assurances  published  in  an  earlier  fi.scal 
y(!ar.  except  as  FTA  determines 
otherwise  in  writing.  Our  annual 
(kutifications  and  A.ssurances  akso 
supersede  other  Ccntifications  and 
Assurances  that  may  have  ajjpeared  as 
illustrations  in  a  di.scontinued  FTA 
circular.  For  this  year,  however,  certain 
Certifications  and  Assurances  in  effect 
before  MAP-21  became  efhjctive  will 
continue  to  apply  to  certain  Projects  and 
Project  activities.  For  this  reason,  our 
Certifications  and  Assurances  have 
increased  to  accommodate  re(|uir(!ments 
for  Programs  funded  bv  MAP— 21  and 
Programs  funded  in  FY  2012  or  a 
j)revious  fiscal  year,  'rheixddre,  it  is 
critically  important  that  you  know  the 
fi.scal  year  in  which  the  funding 
awarded  for  your  Project  was 
appro])riated. 

After  ])ul)lication  in  the  Federal 
Register,  your  Ap])licant  mu.st  submit 
sufficient  FY  2018  Certifications  and 
Assurances  retiuired  bv  Federal  law  or 
regulations  before  f'TA  may  award 
Federal  funds  to  support  your 
A])i)licant’s  Project. 

1).  Binding  Counnitnumt.  An 
Applicant  typically  acts  through  its 
certified  or  authorized  representative.  In 


that  case,  your  Apjjlicaut  will  be 
retiuinul  to  comiily  with  any 
(Ratifications  or  A.ssurances  you  make 
on  its  hiihalf  irrespective  of  how  long 
you  remain  your  Applicant's  authorized 
repnisentative.  W'hen  you  provide  vour 
Applicant's  (Ratifications  and 
A.ssurances  to  FTA.  both  you  and  your 
Applicant  are  agreeing  to  comply  with 
their  terms.  As  a  residt,  when 
(Ratifications  and  Assurances  that 
would  apply  under  MAP-21  differ  from 
(Ratifications  and  Assurances  that 
would  apply  in  FY  2012  or  a  previous 
fiscal  year,  we  have  included  both  types 
in  the  single  Group  used  to  support  the 
funding  your  Ajjjdicant’s  reejuests. 

c.  bcaigth  of  (R)nnnitment.  Your 
Applicant’s  FY  2018  (Rirtificatious  and 
A.ssurances  remain  in  effect  until  its 
Project  is  closed  or  the  useful  life  of  its 
Project  ])ro]Ka’ty  has  ex])ired.  whichever 
is  later.  If  your  A])plicant  ])rovides 
different  (Rirtifications  and  Assurances 
in  a  later  fiscal  year,  the  later 
Certifications  and  Assurances  generally 
will  ap])ly  to  its  Project,  except  as  we 
determine  otherwise  in  writing. 

d.  Duration.  You  and  vour  A])plicant 
may  u.se  the  FY  2018  (Ratifications  and 
A.ssurances  in  A])pendix  A  to  support 
ajjplications  for  FTA  funding  until  we 
issue  our  FY  2014  (Rntificatious  and 
A.ssurances. 

e.  Onr  FY  2018  (R;rtifications  and 
Assurances  are  an  Incomplete  last  of 
Federal  Requirements.  We  caution  that 
our  FY  2018  (Rjrtifications  and 
A.ssurances  focus  mainly  on  tho.se 
representations  your  A])j)licant  is 
nKpured  to  j)resent  to  FTA  before  FTA 
may  award  Federal  funds  for  your 
A})j)licant's  Project.  Consecpiently,  our 
Certifications  and  A.ssurances  do  not 
include  many  other  Federal 
retjuirements  that  will  ap])ly  to  your 
Applicant  and  its  Project. 

f.  Federal  Reqiurements.  In  addition 
to  the  information  in  this  Notice  and  our 
FTA  FY  2018  Apportionments  Notice, 
we  also  strongly  encourage  you  and 
your  Apj)licant’.s  staff  and  Third  Party 
Participants  to  review  all  Federal 
legislation,  regulations,  and  guidance 
that  apply  to  your  Api)licant  and  its 
propo.sed  Project.  Our  FY  2018  Ma.ster 
Agreement  identifies  many  of  tho.se 
nujuirements  and  can  be  acces.sed  at 
http:/ /www.fta. dot. p,ov. 

g.  Penalties  for  False  or  Fraudulent 
Statements.  If  von  or  your  A])])lic.ant 
|)royides  any  false  or  fraudulent 
statement  to  the  I'ederal  government, 
you  or  your  A})])licant  may  incur  both 
Federal  civil  and  criminal  penalti(!s. 

See: 

(1)  The  Program  Fraud  Civil  Remedies 
Act  of  1080.  as  amended.  81  U.S.C.  8801 
et  seq.. 
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(2)  l)(i})artnu;nt  of  Transportation 
(ll.S.  DOT)  regulations,  “Frograin  Fraud 
(Mvil  RenKulies,’'  4‘)  (if’R  j)art  31.  and 

(3)  Stiction  .'5323(1)(1 )  of  title;  4t), 
ll.S.C.,  which  provides  for  Federal 
criininal  penalties  and  termination  of 
Federal  funding  should  you  or  your 
Ap])licant  provide  a  false  or  fraudulent 
certificate,  submission,  or  statement  in 
connection  with  the  Fi;deral  transit 
program  authorized  by  49  IJ.S.O. 
chapter  .'13. 

3.  What  are  your  responsibilities? 

a.  Make  Sure  All  lnvolv(;d  With  Your 
Aj)plicant's  Project  Unilerstands  the 
Federal  Recpiirements  That  Will  Apply 
to  Your  Applicant  and  Its  Project. 

Your  Aj)plicant  will  he  responsible 
for  compliance  with  all  Federal 
reciuinanents  that  apply  to  itself  and  its 
Project.  N(;vertheless.  peoi)le  and 
organizations  participating  in  your 
Ai)i)licant’s  Project  (Third  Party 
Participants)  can  seriously  affei:t  your 
Ajjplicant's  ahilitv  to  complv  with  those 
Federal  reciuirements.  Therefore,  all 
Third  Parly  Participants  involv(;d  in 
your  Aj)j)licant’s  Project  need  to  know 
and  agree  to  comply  with  the  Federal 
r(;(iuir(;ments  that  altecl  their  Project 
related  activities. 

1).  .Sul)r(;cipi(;nt  and  Other  Third  Party 
Participation.  I’ixcept  in  limited 
circumstances  when  W(;  have 
determined  otherwise,  your  A])j)licant  is 
ultimal(;ly  r(;sj)onsil)le  for  com])liance 
with  all  Oertifications  and  Assurances 
that  you  select  on  its  behalf  even  though 
much  of  its  Project  will  hi;  carried  out 
by  .Suhrecipients  or  other  'rhird  Party 
Particii)ants.  Therefon;.  we  stronglv 
r(;commend  that  you  lake  aj)j)ro])riate 
measures  to  ensure  that  the 
Subrecipients  and  other  Third  Party 
Partici])ants  in  your  Apj)licant's  Project 
do  not  take  actions  that  will  cause  your 
Aj)plicanl  to  violate  the  rej)resentations 
made  in  its  O.ertifications  and 
Assurances. 

c.  Submit  Your  A|)plicant’s 
C(;rtifications  and  Assurances.  You  must 
submit  all  Oroups  of  the  FY  2013 
f;i;rtificalions  and  Assurances  that  a])])ly 
to  your  A])plicant  and  the  Projects  for 
which  it  seeks  FTA  funding  in  FY  2013. 
For  your  convenience,  we  recommend 
that  you  suhinit  all  24  (Iroups  of 
(;(;rtifications  and  Assurances.  'I'hosi; 
provisions  of  the  various  Certifications 
and  A.ssuranc(;s  that  do  not  a])ply  to 
your  Ai)])licant  or  its  Project  will  not  be 
laiforced. 

(1.  Obtain  the  Affirmation  of  Yonr 
Applicant’s  Attorney.  You  mu.st  obtain 
an  affirmation  of  your  Apj)licant’s 
Attorney,  signed  in  FY  2013.  stating  that 
your  Applicant  has  sufficient  authority 
under  its  State  and  local  law  to  certifv 


its  compliance  with  the  FY  2013 
Certifications  and  Assurances  that  you 
have  selected  on  its  behalf.  Yonr 
Applicant’s  Attornev  must  sign  this 
affirmation  during  FY  2013.  An 
Affirmation  of  vour  A])|)licant’s 
Attorney  dated  in  a  previous  fiscal  year 
is  insufficient,  unless  f’TA  expressly 
determines  otherwise  in  writing. 

i;.  When  To  Submit. 

(1)  If  your  Applicant  is  ap])lying  for 
funding  under  any  of  the  discretionarv 
capital  programs  (New  Starts,  Small 
Starts,  or  Core  ('.apacity  hni)rovenu;nt). 
we  expect  to  receive  your  FY  2013 
(](;rtifications  and  Assurances  within 
ninety  (00)  days  from  the  date  of  this 
publication  or  soon  after  the  submittal 
of  your  A])])licant’s  reijiiest  for  b’Y  2013 
funding,  bikewi.se,  if  yonr  Aj)j)ficant  is 
a  current  F'fA  grantee  with  an  active 
|)roject  funded  with  FTA  capital  or 
formnla  funds,  wi;  ex])ect  to  r(;ceivi; 
your  FY  2013  C(;rtifications  and 
Assurances  within  ninety  (90)  days  from 
tin;  date  of  this  publication  or  soon  after 
the  submittal  of  your  Applicant’s 
request  for  f'Y  2013  fimding. 

(2)  If  your  Applicant  si;eks  funding 
from  an  FTA  program  other  than  a 
formula  program  ora  di.scr(;tionarv 
capital  ])rogram.  we  (;xpect  to  ri;c(;ive 
your  Applicant’s  l-’Y  2013  Certifications 
and  Assurances  as  .soon  as  ])ossil)le. 

4.  Where  are  FTA’s  FY  2013 
certifications  and  assuranc:es? 

a.  Appendix  A  of  this  Notice,  which 
is  availahli;  at  our  Web  site,  htlp:// 
ww’w.lUi.dot.gov,  and 

1).  TFAM-Weh,  our  electronic  award 
and  managem(;nt  .syst(;m.  http:// 
ft(itfi(nni\’(ih.fta.dot.<’ov,  at  the  "Cert’s 
Assurances”  tab  of  the  "Yiew/Modifv 
Recipients”  jiagi;  in  the  "Recijjients” 
option. 

3.  What  changes  have  been  made  since 
FY  2012? 

a.  Recent  Federal  Statutes.  MAP-21 
and  the  CiR  have  ri;(]nired  manv  changes 
to  FTA’s  annual  C(;rtifications  and 
Assurances  and  the  Projects  to  which 
they  ap])ly.  FTA’s  FY2013  (i(;rtifications 
and  Assurances  encompass  those 
neces.sarv  changes: 

1).  Application  of  Statutes.  When  FTA 
issued  its  FY  2013  Certifications  and 
A.ssurances.  the  (iR  provided  for 
continuing  jirojects  or  activities  for 
which  funding  was  availahli;  in  FY 
2012,  exce])t  as  |)roviileil  in  .section  l.'j4 
of  the  CR.  In  section  1  .'54  of  the 
Congress  iqjilated  the  aj)i)ro])riatu)ns 
language  for  FTA’s  formula  |)rograms 
])roviding  an  obligation  limitation  and 
fiijuiilaling  authority  to  reflect  changes 
to  FTA’s  formula  programs  authorized 
in  MAP-21.  Section  1.'54  of  the  CR 


allows  FTA  to  administer  FY  2013 
funds  for  formula  grant  programs 
according  to  the  terms  and  conditions 
established  under  MAP-21.  Fnniling 
under  the  CR  is  not  available  for 
programs  that  were  re])ealeil  hv  MAI’- 
21.  Except  for  the  “MAP-21  cro.ss- 
cutting”  requirements  li.steil  in 
subsection  fee  below,  the  program  and 
eligibility  requirements  in  effect  in  FY 
2012  or  a  previous  fiscal  year  apply  to 
the  following  Projects  as  of  October  10, 
2012,  the  date  the  FTA  FY  2013 
Aijportionments  Notice  was  jmhlisheil; 

(1)  Projects  financed  with  funding 
made  available  or  ap])roj)riated  in  FY 
2012  or  a  previous  fiscal  year,  which 
funding  FTA  has  awarded  before 
October  1. 2012,  when  MAP-21  became 
effective. 

(2)  Projects  financed  with  funding 
made  available  or  appro])riated  for  FY 
2012  or  a  ])revious  fiscal  year,  which 
funding  FTA  awards  or  will  award  after 
October  1. 2012,  when  MAP-21  became 
effective. ' 

c.  Notwithstanding  the  a])plical)ility 
of  program  and  eligibility  requirements 
in  effect  in  FY  2012  or  a  ]jrevious  fiscal 
year  for  those  Projects  listed  in  the 
preceding  subsection  .'i.h  above.  I’TA 
has  determined  that  the  following 
MAP— 21  requirements  a])])lv  to  Projects 
funded  with  ai)])ropriations  for  FY  2012 
or  a  ])revious  fiscal  year.  (f’TA  refers  to 
the.se  requirements  as  “MAP-21  cross¬ 
cutting”  requirements.)  As  listed  in  the 
f’TA  f’S'  2013  Apportionments  Notice. 
FTA  has  determined  MAP-21  cross¬ 
cutting  requirements  include,  hut  are 
not  limited  to: 

(1)  Metropolitan  and  Statewide 
Planning, 

(2)  Environmental  Review  Process, 

(3)  Agency  Safety  Plans, 

(4)  'Fransit  Asset  Management 
Provisions  (and  Asset  Inventory  and 
Condition  Reporting), 

(.'3)  Costs  Incurred  by  Providers  of 
Public  Transportation  by  Vanpool, 

(0)  Revenue  Bonds  as  Local  Match, 

(7)  Debt  Service  Reserve, 

(8)  Covernment’s  Share  of  Cost  of 
Vehicles,  Vehicle-Equi])ment.  and 
Facilities  for  ADA  and  Clean  Air  Act 
Compliance. 

(9)  Private  Sector  Partici])ation, 

(10)  Bus  'resting, 

(1 1 )  Buy  America. 

(12)  (Corridor  Preservation, 

(13)  Rail  Car  Proc.urements, 

(14)  Veterans  Preference/ 
Enijiloyment,  and 

(l.'l)  Alcohol  and  Controlled 
Substance  Testing. 


'  !•' I'A  niiiy  proviito  im(it)ti^iil(ul  luiids  madi! 
!iviiilal)l(!  or  appioprialiut  tor  I'Y  2012  or  a  |)r(rvious 
liscal  yoar  tor  ncjw  projcicts  aulliorizod  uiidor 
provisions  oi' taw  ttial  MA1’-21  lias  ropoalod. 
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(1.  Piv.f(ic(\  We  ainencUid  tlu;  Fn!fat;e  to 
identify  the  Web  site  for  our  FY  2013 
Master  Agreement,  http:// 

WWW. ltd. (lot. gov. 

(;.  Compiuincd  with  All  Applicahh; 
IhHjuiiviiidnts. 

(1)  In  th(!  i)ast,  we  have  caiitiom;d 
Applicants  that  their  Snljiecipients  may 
also  h(!  r{!S|)onsihle  for  compliance  with 
certain  Imderal  recinirements  that  are 
not  identified  in  onr  animal 
(iertifications  and  Assurances.  Now. 
thronghont  this  Notice  and  the  l'’Y  2013 
(Certifications  and  Assurances,  we  are 
cautioning  yonr  Applicant  that  its  other 
Third  Party  Particijiants  may  also  need 
to  comply  with  certain  Federal 
reiinirements,  regardless  of  whether 
tho.se  recpiirements  are  identified  in  onr 
annual  Certifications  and  Assurances, 
and 

(2)  Because  TEAM-Weh  has  the 
cajiacity  for  only  twenty-four  (24) 
Croups  of  (Certifications  and 
A.ssnrances.  we  have  consolidated 
related  Certifications  and  Assurances, 
both  old  and  new,  into  a  single  groii]), 
so  that  the  total  mnnher  of  groipis  does 
not  exceed  twentv-fonr  (24).  Shonld  one 
or  more  certifications  or  assurances 
within  a  group  not  apply  to  yonr 
Applicant  or  its  Project,  .selecting  the 
entire  group  will  not  make  those 
ina])plicahle  certifications  or  assurances 
then  apiilicahle  to  yonr  Applicant  and 
its  Project.  Provisions  of  any 
(Certification  or  Assurance  that  do  not 
ajiply  to  yonr  Apjilicant  or  its  Project 
will  not  he  enforced. 

f.  Groui)  OJ,  CAU'tificatian  D. 
“Nondiscriininatiod.”  and  formal' 
(Jartification  E.  “Assuranca  of 
Nondiscrimination  on  the  Basis  of 
Disability.  ” 

(1)  For  consistency  with  the  MAP-21 
amendment  to  49  IJ.S.C.  .'5332  that 
added  disahilitv  to  the  li.st  of  prohibited 
reasons  for  di.scrimination.  we  made  the 
following  changes; 

(a)  We  c:onsolidated  the  former  Cronj) 
01,  Certification  E.  jnohihiting 
discrimination  against  individuals  with 
disabilities  with  the  former  Croup  01, 
Certification  D,  the 

“Nondi.scrim illation”  certifications  that 
ajijily  to  various  other  iirohihitions 
against  di.scrimination. 

(h)  We  added  “disability”  as  a 
prohibited  reason  for  di.scrimination  in 
Sections  1  and  l.a,  and 

(c)  We  substituted  “religion  for 
“creed.”  in  Sections  1  and  l.a, 

(2)  We  added  a  reference  to  II.S.  DOT 
regulations,  49  (CFR  jiart  39,  in  Sections 
l.f,  and 

(3)  We  added  a  new  Section  2  to 
obtain  yonr  Ajiplicant’s  agreement  to 
follow  Federal  guidance  issued  to 
imjilement  Federal  nondi.scrimination 


re(jnirements,  except  as  I'TA  determines 
otherwise  in  writing. 

g.  Bc-mnnharing.  We  re-nnmhered: 

(1)  Former  Croup  01,  Certification  F 
as  (Jronp  01,  (Certification  E,  and 

(2)  Inirmer  Croup  01.  Assurance  (C,  as 
(Croup  01.  Assurance  F. 

h.  Ba-namhcrad  (Ironj)  01, 

Certification  F,  "II.S.  OMB  Assurances 
in  SF-424B  and  SF-424D’’  I  former 
Croup  01,  Certification  C].  We  added  a 
reference  to  the  new  MAP-21 
amendment  to  49  l).S.(C.  .'5323(h).  which 
expressly  reejnires  comiiliance  with  the 
Uniform  Relocation  Assi.stance  and  Real 
Property  Aciinisition  Policies  Act  of 
lt)70.  42  l).S.(C.  4001  et  seq.  among  the 
re(]nirements  that  ajijily  to  FTA’s 
Ca])ital  Projects  funded  by  49  II.S.C. 
chapter  .'53. 

i.  New  Croup  03,  "Private  Sector 
Protections,  ”  [consolidating  former 
Croup  04  "Protections  for  Private 
Providers  of  Public  Transportation,  ” 
former  Croup  00  "Charter  Service 
Agreement,”  and  former  Croup  10 
"School  Transportation  Agreement”]. 
We  established  a  new  (Cronj)  03  focusing 
on  jirotections  for  jirivate  providers  of 
jinhlic  transportation; 

(1)  'file  “Private  Se(;tor  Projierty 
Prote(;tion.s”  of  (Croup  03  include  the 
following; 

(a)  Private  Se(;tor  Propertv 
Prote(;tions,  with  no  substantive 
(;hange.s  made, 

(h)  (Charter  Servi(;e  Agreement,  with 
the  following  substantive  changes; 

(1)  (Consistent  with  the  ex(;e])tion  for 
)AR(C  a{;tivitie.s  authorized  in  FTA’s 
(Charter  Servi(;e  Regulations,  49  (CFR 
004.2.  for  repealed  49  U.S.(C.  .'5310  in 
(!ffe(;t  in  FY  2012  or  a  previous  fis(;al 
year,  the  Federal  Transit  Administrator 
has  determined  that  FTA’s  (Charter 
Service  recpiirements  are  not 
ajiprojiriate  for  the  JARC  activities  that 
will  he  funded  under  49  IJ.S.f  C.  .5307,  as 
amended  by  MAP-21, 

(2)  (Consi.stent  with  the  exception  for 
New  Freedom  activities  authorized  in 
FTA's  (Charter  Servi(;e  Regulations,  49 
CFR  004.2,  for  repealed  49  U.S.C.  5317. 
the  Federal  Transit  Administrator  has 
determined  that  F'FA’s  (Charter  Servi(;e 
recpiirements  are  not  appropriate  for  the 
New  Freedom  ac;tivitie.s  that  will  he 
funded  under  49  U.S.CC.  5310,  as 
amended  by  MAP-21,  and 

(3)  Use  by  interc;ity  and  c;harter 
ojierators  of  FTA  funded  fac:ililies  as 
,spec;ifiecl  in  49  U.S.(C.  5323(r).  as 
amended  by  MAP-21,  will  not  result  in 
a  violation  of  FTA’s  Charter  Servic;e 
Regulations,  and 

(c:)  Sc;hool  Bus  Agreement,  with  no 
snhstantive  c;hange.s  made. 

j.  Be-numhered  Croup  04. 
"Procurement  and  Procurement 


System”  [former  Croup  03. 

"Procurement  Certification"].  We 
transferred  former  Croup  03  to  (Croup  04 
without  making  any  snhstantive 
c;hange.s. 

k.  New  Croup  05  "Bolling  Stock 
Beviews  and  Bus  Testing” 

[consolidating  former  Croup  00, 
"Acijuisition  of  Bolling  Stock  for  Use  in 
Bevenne  Service,”  and  Croup  00,  "Bus 
Testing”].  We  established  a  new  (Croup 
05  foc;n.sing  (;ertific;atic)ns  that  c;ertaiii 
reviews  and  testing  recpiired  for  c:ertain 
rolling  stc)c:k  have  or  will  he  c;ompletecl; 

(1)  The  following  (Certific;atic)ns  are 
inc;hidecl  in  the  new  (Cron|)  05; 

(a)  “Rolling  Stc)c;k  Reviews,”  recpiired 
by  49  U.S.(C.  5323(m),  and 

(h)  “Bus  Testing,”  recpiired  by  49 
U.S.C.  5318,  as  amended  by  MAP-21, 
and 

(2)  MAP-21  (Changes; 

(a)  MAP-21  did  not  make  any 
snhstantive  c;hanges  to  the  “Rolling 
Stoc;k  Reviews”  c;ertific:ation,  hut 

(h)  MAP-21  did  c;hange  the  bus 
te.sting  recpiirements,  whic;h 
recpiirements  are  now  renec;tecl  in  the 
FY  2013  “Bus  Te.sting”  c;ertific;ation. 

l.  Former  Croup  05  "Public  Hearing.” 
We  deleted  the  former  “Public;  Hearing” 
c;ertific;ation  l)ec;an.se  MAP-21  amended 
49  U.S.(C.  5323(h)  to  repeal  FTA’s 
spec;ial  statutory  public;  hearing 
recpiirements. 

Ill.  Be-nnmhered  Croup  00,  "Demand 
Besponsive  Service.”  [former  Croup  11], 
We  transferred  the  “Demand  Responsive 
Servic;e”  certification  from  former 
(Croup  11  to  (Croup  00  without  making 
any  substantive  c:hanges. 

11.  Be-nnmhered  Croup  07.  "Intelligent 
Transportation  Svstems.”  [former  Croup 
1 4]: 

(1)  We  transferred  the  "Intelligent 
Transportation  Systems”  a.s.snranc;e  from 
former  Croup  14  to  (Croii])  7,  and 

(2)  We  c;hangecl  the  a.s.snranc;e  to  add 
the  new  c;itatic)n  to  the  Intelligent 
Transportation  System  statutory 
provisions  now  c;c)difiecl  at  23  U.S.C. 
517. 

o.  New  Croup  00.  "Interest  and 
Financing  Costs  and  leasing  Costs.” 
[consolidating  former  Croup  13. 

"Interest  and  Other  Financing  Costs,” 
and  former  Croup  07,  "Acquisition  of 
Capital  Assets  hv  Lease”]. 

(1)  We  established  a  new  Croup  08 
foc;n.secl  on  c;ertific;atic)ns  involving 
financ;e  that  inc;hicle.s  the  following 
c;ertifii;aticms; 

(a)  “Interest  and  Finani;ing  (Costs,” 
and 

(h)  “Ac:cpii.sitic)n  of  (Capital  Assets  by 
Lease. ” 

(2)  In  addition  to  transferring  the 
c;ertific;aticms  identified  above. 

(a)  Rather  than  inc;lncle  in  the 
“Financ.ing  and  Leasing  (Co.sts 
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certification  the  several  citations  to 
those;  reeinireinents  in  49  II..S.C.  chapter 
!)3  (hotli  before  and  after  MAF-21  was 
signed  into  law),  we  have;  liste;el  the 
type;s  e)f  ])re)je;e:ts  le)  whieli  the;  “Interest 
anel  Financing  (le)sts”  e:e;rtifie:atie)ns 
we)ulel  ai)ply.  anel 

(h)  We  inaele;  ne)  suhslantive  e:hange;s 
te)  the  “Ae;epii.sitie)n  e)f  (Capital  Assets 
threengh  a  Le;a.se;"  e:e;rtifie:atie)n. 

p.  Now  (iron p  Of),  '‘Transit  Assat 
Managonwnl  and  Saff-ty  Tlans.”\\’a 
e;.stat)li.she;el  a  new  (Iron})  09  fe)e:nse;el  on 
])lans  MAP-21  re;e]uire;s: 

(1)  The;  "Transit  As.set  Manageineait 
Plan"  e;ertifie:atie)n  e)f  e:e)inpliane;e  with 
the  rule  issue;el  unele;r  49  IJ.S.Cl.  532(i(el). 
as  aineneleel  by  MAP-21,  are;  reejuireel  by 
49  II.S.CI.  .‘5337(a)(4).  as  aineneleel  by 
MAP-21,  anel 

(2)  The;  "Pnblie:  Transjiortatiein 
Age;ne;y  Safe;ty  Plan"  e;erlifie:ations 
re;epiire;el  by  49  II.S.CI.  532‘)(el).  as 
aine;nele;el  by  MAP-21. 

ej.  lio-ninnborad  (ironp  10.  “Alcohol 
and  (Controlled  Snhstancos  7’e.s7/ng, " 

I  former  (ironp  12.  “Alcohol  Misuse  and 
Proinhited  Drag  Use”].  We;  transferre;el 
feiriner  Grenip  12  tei  re;-ninnbe;re;el  Greinp 
10  anel  re;vise;el  its  jirovisieins  tei  e:e)niorin 
te)  49  IJ.S.G.  .'5331.  as  aineneleel  by  MAP- 
21.  We;  aeleleel  a  |)re)visie)n  that  shenilel 
ye)ur  Applie;ant  re;siele;  in  a  State  that 
pe;rmit.s  marijuana  use  for  ine;elie;al  eir 
re;e;ri;atie)nal  i)urpe)se;s.  yeiur  Applie;ant 
nui.st  e;e)mply  with  Feele;ral  (neit  .State) 
e:e)ntre)lle;el  suhstane:e  testing 
re;eiuireane;nts  eif  49  C1'’R  part  ().'5.'5. 

r.  New  (ironf)  11.  “Fixed  (inidewav 
(Capited  Investment  Program  (New 
Starts.  Snndl  Starts,  and  (Core  (Capacitv) 
and  (Capit(d  Investment  Pro<’ram  in 
Effect  Before  MAP-21." 

(1)  We  e;stabli.she;el  a  new  Group  11 
feieaiseel  ein  certifieaitiems  feir  FTA's  nenv 
Fixe;el  Gniele;way  Ga])ital  Investment 
Preigrain,  ceinsi.sting  of  only  the;  Ne;w 
Starts  Preigram.  the  Small  Starts 
Preigram.  anel  the;  Geire  Gapae;ity 
Preigram. 

(a)  Hefeire;  MAP— 21  l)e;e:ame;  effee;tive. 
the;  Gapital  Investment  Preigram  unele;r 
former  49  U.S.G.  .‘5309  exmsisteel  of  the: 

(i)  New  Fixeel  Gajiital  Preigram, 

(ii)  Fixeel  Gniele;way  Moeleirnization 
Grant  Preigram.  anel 

(iii)  Hu.se;s  anel  Bus  Relateel  Eeiui])me;nt 
anel  Fae;ilities  I’reigram. 

(h)  MAP-21: 

(i)  Re])e;ale;el  the;  feirmer  Fixe;el 
Guielenvav  Meielernization  Grant 
Preigram.  anel 

(ii)  Fstahlisheel  the;  ne;w  Bus  anel  Bus 
Fae:ilitie;.s  Formula  Preigram  in  49  IJ..S.G. 
.'5339.  as  aineneleel  liv  MAP-21. 

(e:)  Therefeire,  we  have  estahlisheel 
.separate  e;e;rtifie:atieins  feir  Fixeel 
Guielenvav  Gajiital  lnve;stine;nt  Program. 
e;ne:e)in])as.sing  the  New  .Starts  Preigram. 


the;  .Small  .Starts  Preigram,  anel  the;  Geire; 
Gapae:ity  Preigram)  that  remain  in  49 

II..S.G.  .'5309,  as  aineneleel  by  MAP-21, 
irre;.spe;e:tive;  eif  whe;the;r  theise  preigrams 
are: 

(1)  Finane:e;d  with  fimeling  that  was 
maele  available  or  ap])ro]iriate;el  for  4‘) 
l)..S.G.  .'5309,  as  aine;nele;el  hv  MAP-21,  or 

(ii)  l''inane:e;el  with  fimeling  that  was 
maele  available  eir  a|ipre)])riale;(l  feir 
feirmer  49  l)..S.G.  .'5309  in  e;ffee:t  in  FY 
2012  eir  a  iirevieius  iise:al  year,  anil 

(2)  Your  Applie:ant  shenilel  provieli;  the; 
e:ertifie;atie)ns  in  Grenip  11  if  it  si;e;k,s 
fmiiling  maele;  available;  or  ap|)ropriateel 
for: 

(a)  49  l]..S.G.  .'5309,  as  aineneleel  by 
MAP-21,  or 

(h)  Former  49  II..S.G.  .'5309  in  e;ffe;e:t  in 
FY2012  or  a  previous  fise;al  year. 

s.  New  (Croup  12,  “State  of  (Cood 
Bep(nr  Program.”  MAP-21  e:re;ale;il  a 
new  State  of  Geieiel  Repair  Program.  We 
reejuest  e;ae;h  Aj)plie;ant  for  State  of  Gooil 
Repair  fimeling  to  proviele;  the  “.State;  of 
Gooel  Repair  Program”  e;e;rtifie:ation  in 
ni;w  Groni)  12. 

t.  New  (Croup  13.  “Fixed  (Cuidewav 
Modernisation  (Crant  Program."  MAP- 
21  ame;nile;il  4‘)  II..S.G.  .'5309  without  re¬ 
authorizing  the;  I'^ixe;!!  Guieleway  Grant 
Moilernization  Program.  Bee:aiise 
imoliligateil  funds  remain  for  that 
Program,  we  have  ine:luileel  a  “Fixe;el 
Guieleway  Meielernization  Grant 
Preigram"  i:ertifie:atie)n  for  Applie:ants 
si;e;king  tho.se  funils. 

u.  New  (Croni)  14.  “Bus  and  Bus 
Facilities  Programs." 

(1)  MAP-21  aineneleel  former  49 
U.S.G.  .'5309  by: 

(a)  Ghanging  the;  Bus  anel  Bus  Relati;el 
Eepiipinent  anel  Facilities  Program  from 
a  elise:ri;tionarv  iirograin  to  a  new 
fornuila  Bus  anel  Bus  Fae:ilitie.s  Formula 
program, 

(h)  Establishing  the;  ni;w  ])re)grani 
unele;r  49  U.S.G.  .'5339.  and 

(e:)  Repi;aling  the  Alternatives 
Analysis  Program  iineler  former  49 
IJ..S.G.  .‘5339  in  effei:t  in  FY  2012  or  a 
pre;vie)us  fi.si:al  year, 

(2)  Ae:e;e)rilingly,  we;  estahlisheel  a  ni;w 
Group  14  with  e:e;rtifie:atie)ns  for  Bus  anil 
Bus  Fae:ilitie.s  Pre)ji;e;ts  elepeneling  on 
whether  the  fimeling  seiiire:e  for  those 
Preijei:t.s  is: 

(a)  The;  Bus  anel  Bus  l'’ae:ilitie;.s 
Fornuila  Program  uniler  MAP— 21.  or 

(li)  The  Bus  anel  Bus  Relateel 
Ixpiipment  anel  Fai:ilitie;s  Grant  Program 
(Di.se:re;tionary), 

(3)  'rhe  “Bus  anel  Bus  l'’ae:ilities 
Formula  Program”  e:e;rtifie;atie)n  refle;e:t.s 
the  provisions  of  MAP-21,  while  the 
“Bus  anel  Bus  Related  Ee|uipme;nt  and 
Fae:ilities  Grant  Program 
(Dise:retionary)“  e;e;rtification,  refle;e:t.s 
the  provisions  of  F'FA  enabling 


legislation  in  effei:t  in  FY  2012  ora 
previous  fisi:al  year. 

(4)  Notwithstanding  49  II..S.G. 

.‘5339(li).  as  aineneleel  hv  MAP-21,  whii:h 
makes  4t)  11..S.G.  .'5307  reeiiiiri;ine;nts 
applii:alile  to  the  new  Bus  anel  Bus 
Fae:ilitii;s  l^'orimila  Program,  the  Feeleral 
Transit  Aelministrator  has  eletermineel 
that: 

(a)  The;  e;e;rtifie:atie)n  reejiiireel  by  49 

11.. 5.G.  5307(i:)(l )()),  as  amenile;il  iiy 
MAP-21,  to  .s]ie;nel  one;  (1)  pere:i;nt  of  the; 
fimels  maele  available  for  .see:urity 
]iroie;e;ts  eloi;.s  not  ajiply  to  the;  Bus  anel 
ihis  Fae:ilities  Formula  Program  lie;e;ause; 
the  ri;ejuire;ment  applies  only  to  the  49 
U..S.G.  !5307  urhanizeel  area  formula 
ajij)e)rtionine;nt.s,  anel 

(h)  The  certifie:ation  re;eiuire;il  by  4t) 
U..S.G.  .'5307(e'.)(l)(K),  as  ame;neleil  by 
MAP-21,  to  .spe;nel  one;  (1)  j)ere:i;nt  of  the; 
funds  maele  available  for  as.sociateel 
transit  improvement  projec.ts  eloes  not 
apply  to  the  Bus  anel  Bus  Fae:ilitie.s 
Formula  Program  l)e;e:aiise;  the 
re;eiuire;me;nt  a]i])lie;s  onlv  to  the  49 

11.. 5.G.  .'5307  urhanizeel  area  formula 
apportionments,  anel 

(.'5)  'rherefore,  to  assure;  that  FTA  e;an 
awaril  the  type  of  fimeling  most  siiitalile; 
for  your  A])plie:ant’s  Pre)jee:t.  your 
A])plie:ant  shenilel  provide;  the 
i:ertifii:ations  in  Group  14  if  it  seeks 
lumh'ng  maele  available  or  ap])rei])riali;el 
for: 

(a)  4t)  U..S.G.  .‘533{),  as  ami;ndeel  hv 
MAP-21 .  or 

(h)  Former  49  U..S.G.  .'530t)  in  effee:l  in 
FY2012  or  a  ])re;vie)us  fi.se:al  year. 

V.  New  (Cron})  15.  “Ihhanized  Area 
Formula  (Crant  Programs  and  foh  Access 
and  Beverse  (Commute  (JAB(C)  Formula 
(Crant  Program,"  (consolidating  former 
(Crouj)  15.  “Urhanized  Area  Formula 
Program."  and  (Cron})  If),  “Joh  Access 
and  Beverse  (Commute  Program,”  with 
the  new  “Urhanized  Area  Formula 
Program"  authorized  hv  MAP-21  ]: 

(1)  We  estahlisheel  a  new  Group  I."! 
foi;u.seel  on  our  ])ulilic  transportation 
programs  in  urhanizeel  areas,  ine;luding 
separate  e:ertifie:atie)ns  for  eae:h  of  the 
following  three  ]irogram.s: 

(a)  The;  Urhanizeel  Area  Formula 
Grant  Program  uneler  MAP-21, 

(li)  The;  lJrl)anize;el  Are;a  Formula 
Program  in  effe;e:t  in  FY  2012  or  a 
previous  fise:al  year,  anel 

(e:)  The;  Job  Ae;e:e;.ss  anel  Ri;ve;rse 
Gomnmte  ()ARG)  Program,  whii:h 
authorizeel  the;  sejiarate  )ARG  ])rogram,“ 
even  though  MAP-21  repeale;el  former 


-  )AK(:  .iclivilios  arc  now  clii>il)lc  lor  tunding 
inacic  availal)lc  or  approprialcd  lor  Ihc  tlrliani/.cd 
Area  Korimda  I’rocram  aiitliorizcd  liy  49  U..S.C. 
.'i:i()7.  as  anuaidod  bv  MA1’-21. 
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49  D.S.C.  5818  in  offeet  in  FY  2012  or  58 

ii  ijrovions  fiscal  year,  anil 

(2)  'rhcn'oibro,  to  assiu'o  that  Im  A  can  Ad 
award  the  typo  of  funding  most  suitahlo  fol 
for  yonr  Ajiplicant  s  Frojoct,  yoni 
Applicant  shonld  ja-ovido  the 
certifications  in  (ironp  15  if  it  socks  C.r 

funding  made  available  or  ai)proi)natod  So 

*^'^'(a)  40  IJ.S.C.  5807.  as  ainondod  liy 

MAF-21.  . 

(h)  Forinor  40  D.S.C.  5807  in  ofloct  in  M 

l'’Y2012  or  a  previous  fiscal  year,  or  In 

(c)  Forinor  40  D.S.C.  5810  in  olfoc.t  in  M 
FY  2012  or  a  jirovious  fiscal  yiair.  w 

w.  Non'  Group  16.  “Soniors/EIdoiiy/ 
Individuals  with  Disahilitias  and  Now  F 

Fraadoin  Programs."  j consolidating  a 

fornwr  Group  W.“FJdcrIy  and  n 

Individuals  with  Disabilities  Formula  ii 

Program  and  Pilot  Program.”  and  Group  o 

20.  “New  Freedom”  Program,  with  the  j. 
new  certification  for  the  “Formula  i 

Grants  for  the  Enhanced  Mobility  of  1 

Seniors  and  Individuals  with  i 

Disabilities  Program”].  1 

(1]  Wo  ostablishod  a  now  Cirouii  10  i 

focused  on  our  programs  that  jirovido  i 

specialized  public  transportation  tor 
seniors  and  individuals  with 
di.sabilities.  including  separate 
certifications  lor  each  ot  the  following 

three  programs; 

(a)  The  Formula  Craiits  tor  tlie 
iMdianced  Mobility  of  Seniors  and 
Individuals  with  Disabilities  Fiogiam. 

(h)  The  Formula  Crants  for  the  Sjiecial 
Needs  of  Elderly  Individuals  and 
Individuals  with  Disabilities  Frogram  in 
effect  in  FY  2012  or  a  jirevious  fiscal 
year,  and 

'  (c)  The  New  Freedom  Frogram.  even 
though  MAF-21  repealed  former  49 
D.S.C.  5817  in  effect  in  FY  2012  or  a 
previous  fiscal  year,  which  authorized 
the  separate  New  Freedom  program.  * 

(2)  Consistent  with  the  legislation 
under  former  49  D.S.C.  5810  in  effect  in 
FY  2012  and  jirevions  fiscal  years,  the 
new  Formula  Grants  tor  the  Enhanced 
Mobility  of  Seniors  and  Individuals 
with  Disabilities  Frogram  authorized  by 
49  D.S.C.  5810.  as  amended  by  MAF- 
21,  must  comiily  with  the  requirements 
of  49  D.S.C.  5807.  as  amended  by  MAF- 
21  ,  hut  does  jiermit  exceptions. 
Therefore,  as  authorized  by  49  D.S.C. 
5810(cK1).  as  amended  by  MAF-21,  and 
consi.stent  with  similar  determinations 
made  for  the  Formula  Crants  tor  the 
Siiecial  Needs  of  Elderly  Individuals 
and  Individuals  with  Disabilities 
Froiiiam  authorized  by  former  49  D.S.C-. 


I'loodoin  iictivilios  iiro  now  mi  oli[;il)lo  tor 
lumlins  nu.do  availalilo  or  aiipropriatod  tor  iho 
I'onmda  Caants  for  llio  Knliancod  Molidily  ot 
Soniors  anct  Individuals  wilti  tlisaliilitios  rottr”'" 
anltiorizod  tiy  4;)  U..S.(’..  .'iillll.  as  anumdod  l.y  MM  - 
21. 


5810  in  effect  in  FY  201 2  or  a  previous  req 
fiscal  vear,  the  Federal  Transit  D- 

Admini.strator  has  determined  that  the  ap] 
following  Certifications  required  by  49  ^ 

D.S.C.  5807(c)(1),  as  amended  by  MAI  a8 
21 ,  are  not  appnqiriate  for  the  Formula  to 
Grants  for  the  Enhanced  Mobility  of  au 

Seniors  and  Individuals  with  an 

Disabilities  Frogram: 

(a)  The  half  fare  reiiuiremenls  ot  to 

D.S.C.  5807(c)(1)(D).  as  amended  by  M 

MAF-21 .  are  not  appropriate  tor  the  w 

F'ormida  Grants  tor  the  Enhani.ed  le 

Mobility  of  Seniors  and  Individuals  D 

with  Disabilities  Frogram  hecau.se:  a] 

(i)  The  services  financed  under  tins 
Frogram  are  designed  specifically  tor  a’ 

and  available  iirimarily  to  seniors  and  R 
individual  who,  because  of  illness.  A 

injury,  age,  c.ongenital  malfuni;tion,  oi  (; 

other  incaifacity  or  temporary  or  fi 

ijermanent  disability  (including  an  R 

individual  who  is  a  wheelchair  user  or 
has  semi-amhidatory  capability),  cannot  ^ 

use  a  public  transportation  service  or  a 
public  transi)ortation  facility  ettectively  1 

without  special  facilities.  ])lanning.  oi 

design,  and  .  .  -i  .  ' 

(ii)  The  half  fare  jirovisions  that 
benefit  those  individuals  are  focused  on 
peak  ])eriods,  and  peak  demand  that  has 
not  been  relevant  to  the  iirovision  ot  49 
D.S.G.  5810  specialized  services, 

(h)  The  public  particii)ation,  planning, 
and  coordination  provisions  of  49 
D.S.G.  5807(c)(1)(F).  as  amended  by 
d  MAl^-21 ,  are  not  ajiinoiiriate  tor  the 
p’ormula  Grants  tor  the  Enhanced 
II  Mohilitv  of  Seniors  and  Individuals 
with  Disabilities  Frogram  because  49 
D.S.C'-.  5810,  as  amended  by  MAF-21. 
prescribes  specific  public  participation. 
])lanning.  and  coordination  jn-ovisions 

for  this  Frogram.  cr' 

(c)  The  reipiirements  ot  49  U.S.l-. 
5807(c)(l)(l).  as  amended  by  MAF— 21. 

Rir  a  "locallv  developed  process  to 
n  solicit  and  consider  public  comment 
before  raising  a  fare  or  carrying  out  a 
major  reduction  of  transiiortation”  are 
not  a])pro])riate  tor  the  I'ormula  Cnants 
)V  for  the  Enhanced  Mobility  of  Seniors 
and  Individuals  with  Disabilities 

ts  Program  because  49  D.-S.C-. 

F-  581()(c)(2)(I3),  as  amended  by  M-'\F-21. 
expressly  requires  a  locally  c.oordinated 
transportation  jilan  trom  which  jnojects 
md  to  support  inihlic  transportation  for 
IS  seniors  and  individuals  with  di.sahdities 

are  to  he  selected. 

(d)  rhe  requirement  ot  49  D.S.I-. 
58()7(c)(l)()).  as  amended  by  MAF-21. 

;  ('  to  speiiil  one  (1 )  percent  of  funds  made 
available  for  49  D.S.G.  581 1).  as 
1,„  amended  by  MAF-21 .  for  security 
projects  is  not  appropriate  tor  the 
Formula  Grants  for  the  Enhanced 
‘i'ai.-  Mohilitv  of  Seniors  and  Individuals 
with  Disabilities  because  the 


requirement  ajiiilios  only  to  the  49 
D.S.Ck  5807  urbanized  area  tormula 
apportionments,  and 

(e)  The  reipiirement  of  49  D.S.C-. 
5807(c)(1)(K).  as  amended  by  MAF-21. 
to  spend  one  (1)  percent  ot  funds 
authorized  tor  49  D.S.G.  5810.  <is 
ameuded  by  MAF-21.  for  a.ssociated 
transit  iminovements  is  not  ajqu'opi  iale 
for  the  Formula  Grants  for  the  Enhanced 
Mobility  of  Seniors  and  Individuals 
with  Disabilities  Frogram  because  the 
requirement  applies  only  to  the  49 
D.S.C'-.  5807  urbanized  area  tormula 
apportionments,  and 

(4)  To  assure  that  FTA  will  he  able  to 
award  the  type  of  funding  most  suitable 
for  your  Applicant  s  Project,  your 
Aijplic.ant  should  provide  the 
certifications  in  Group  10  if  it  seeks 
funding  made  available  or  appropriated 

^"u)  49  D.S.G-.  5810,  as  amended  by 

MAF-21,  .  „„  . 

(h)  Former  49  D.S.G-.  5810  m  ettect  in 

FY  201 2  or  a  previous  fisc.al  year,  or 
(c)  Former  49  D.S.G.  5817  in  ettect  in 
l-'Y  2012  or  a  previous  fiscal  year. 

X.  New  Group  17.  “Uural/Other  Than 
I  Jrhanized  Areas/Appalachian 
:  Development /Over-the-I\oad  Bus 

Accessibility  Programs.”  f former  Group 
16.  “Nonurhanized  Area  hormula 
F  Program  for  Stedes  ]. 

(i)  We  established  a  new  Group  17 
focu.sed  on  our  public  transiiortation 
programs  in  rural  areas,  ini. hiding 
.separate  c.ertific.alions  for  the  following 
four  programs; 

(a)  The  Formula  Grants  tor  Rural 
Areas  Frogram. 

(h)  The  Formula  Grants  tor  Other  than 
Drhanized  Areas  Frogram, 

(c)  The  Appalachian  Development 
Public  Transportation  A.ssi.stance 
Frogram,  and 

(d)  The  Over-the-Road  Bus 

Acce.ssihility  Frogram.  and 

(2)  Therefore,  to  assure  that  V  1 A  will 
he  able  to  award  the  type  of  funding 
s  most  suitable  for  your  Applicant's 

Project,  your  Aiqilicant  should  provide 
the  c.erti'fications  in  Group  17  if  it  .seek.s 
funding  made  available  or  apiiroiiriated 

1 .  for:  ,  ,  . 

ed  (a)  40  D.S.G-.  5811(h),  as  amended  hy 

(1))  Former  49  D.S.G.  5811(h)  in  ettect 
lies  in  FY2()12  or  a  iirevioiis  fiscal  year. 

(c)  40  D.S.G.  5811(c)(2),  as  amended 
hyMAF-21.or  ... 

1^  (d)  Former  sec.tion  8080  ot  tlie 

de  Transportation  Equity  Act  for  the  21st 

C'-entury,  as  amended  hy  sec.tion  8080  ot 
the  Sate,  Accountable,  Flexible, 
Efficient  Transiiortation  Equity  Act;  A 
1-egacy  for  Dsers. 

y.  New  Group  16.  “Public 
Transportation  on  Indian  Besen'ations' 
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and  'Tribal  Transit'  Pro;^rains”  Ifonnar 
(iraup  22.  "Trilud  Transit  Pro}p'ain"]. 

(1)  We  estal)lislied  a  new  Group  18 
iocused  on  our  j)ul)li(:  lrans|)ortalion 
programs  in  Indian  tril)al  areas, 
including  separate  certifications  for  tlie 
following  two  programs: 

(a)  The  Public  Trans])ortation  on 
Indian  Reservations  Program,  and 

(h)  The  “Tribal  Transit  Program."  and 

(2)  Therefore,  to  assure  that  FTA  can 
award  the  type  of  fnnding  most  suitable 
for  yonr  Apj)licant’s  Project,  your 
Applicant  should  provide  the 
certifications  in  Group  18  if  it  seeks 
fnnding  made  available  or  ap|)ro|)riated 
for: 

(a)  48  II.S.G.  .'131 1(c)(1).  as  amended 
by  MAP-21,  or 

(h)  Former  49  II.S.G.  5311(c)(1)  in 
effect  in  FY2t)12  or  a  jirevions  fisc:al 
year. 

z.  \’a\\'  (ironp  It),  "Low  or  No 
Einission/dlaan  Fnals  (irant  Programs" 
Ifonnor  (ironp  It).  “Cloan  Fiwls  Grant 
Pro>>rain  ’ ']. 

(1)  We  established  a  new  Gronj)  19 
focused  on  onr  programs  to  reduce 
emissions,  including  .separate 
certifications  for  the  following  two 
programs: 

(a)  The  Low  or  No  Emission  Vehich; 
Deployment  Program,  authorized  by  49 
l).,S.G.  5312(d)(5).  as  amended  by  MAP- 
21  ,  and 

(h)  The  Glean  Fuels  Grant  Program, 
authorized  by  former  49  II.S.G.  5308  in 
effect  in  FY  2012  ora  previous  fiscal 
year, 

(2)  Gonsistent  with  the  determinations 
made  for  the  Glean  Fuels  Program 
authorized  by  foriiKir  49  U.S.G.  5308  in 
effect  in  FY  2012  or  a  previous  fi.scal 
year,  the  new  Low  or  No  Emission 
V(;hicle  Dejiloyment  Program  must 
comply  with  the  recpiirements  of  49 

II.S.G.  5307.  as  amemhul  by  MAP-21. 
The  Federal  Transit  Administrator  has 
determined,  however,  that  the  following 
G(!rtifications  recpiired  by  49  II.S.G. 
5307(c)(1).  as  amended  bv  MAP-21,  are 
not  aj)j)ropriate  for  the  Low  or  No 
Emission  Vehicle  Deployment  Program: 

(a)  The  certification  retpiired  by  49 

II.S.G.  5307(c)(l )()).  as  amended  by 
MAP-21,  to  spend  one  (1)  pmcent  of 
fnnds  made  available  for  the  Low  or  No 
Emission  Vehicle  Deployment  Program. 
49  II.S.G.  5312(d)(5).  as  amended  by 
MAP-21,  for  security  j)roj(!ct,s: 

(i)  Does  not  apj)ly  to  the  Low  or  No 
Emission  Vehicle  Dej)lovment  Program 
hecan.sc;  the  recjiiiriammt  applies  only  to 
the  49  II.S.G.  5307  nrhanizcul  area 
formula  ap|)ortionments.  but 

(ii)  Does  apjily  to  the  Low  or  No 
Emission  Vehicle  Dejiloyment  Program 
if  fnnds  made  available  or  appropriated 
for  49  II..S.G.  5307  will  he  n.sed  for 


projects  within  the  Low  or  No  Emi.ssion 
Vehicle  Deployment  Program,  and 

(h)  The  certification  retinired  by  49 
II..S.G.  5307(c)(l  )(K),  as  amended  hv 
MAP-21,  to  spend  one  (1)  percent  of 
fnnds  made  available  for  49  II..S.G. 
5312(d)(5).  as  amended  by  MAP-21,  for 
associated  transit  improvement  ])rojects: 

(i)  Does  not  aj)ply  to  the  Low  or  No 
Emi.ssion  Vehicle  De|)loyment  Program 
because  the  recjiiirement  a])])lies  only  to 
the  49  II..S.G.  5307  nrhanized  area 
formula  ajiportionments,  but 

(ii)  Doiis  apply  to  the  extent  that  fnnds 
made  available  or  a])proj)riated  for  49 

ll.S.d  5307  will  he  used  for  a  project 
within  the  Low  or  No  Emi.ssion  Vehicle 
De})loyment  Program,  and 

(3)  'Fo  assure  that  FTA  can  award  the 
ty])e  of  fnnding  most  snitahle  for  vonr 
A])plic:ant’s  Project,  yonr  Applicant 
shoidd  provide  the  certifications  in 
Group  19  if  it  seeks  fnnding  made 
available  or  apjjrojn  iated  for: 

(a)  49  II.S.G.  5312(d)(5),  as  amended 
by  MAP-21,  or 

(h)  Former  49  II..S.G.  5308  in  effect  in 
FY2012  or  a  previous  fi.scal  year. 

aa.  Ho-Niiniharcd  Group  20,  "Paul  S. 
Sarhanus  Transit  in  Parks  Pro<’rain." 
Iforinor  Grouf)  21],  MAP-21  repcxded 
the  Paul  .S.  Sarbanes  Transit  in  Parks 
Program,  authorized  by  former  49  II.S.G. 
5320  in  effect  in  f’Y  2012  or  a  pr(!vions 
fiscal  year.  Ilecan.se  unobligated  fnnds 
remain  under  that  Program,  we  have 
included  certifications  recpiired  for 
Applicants  seeking  those  funds. 

1)1).  Now-  Group  21,  "Statu  Safuty 
Ovursiyht  Grant  P/ogrc/m.”  MAP-21 
created  a  new  State  Safety  Oversight 
Grant  Program.  We  recpiest  that  each 
Applicant  for  State  Safety  Oversight 
Program  fnnding  to  provide  the 
Assurances  in  new  Gronj)  21. 

cc.  Nuw’  Group  22,  "Public 
Transportation  Finurguncy  Huliuf 
Program.’’  MAP-21  created  a  new 
Public  Trans])ortation  Emergency  Relief 
Program.  We  recjnest  each  A])j)licant  for 
Public  'rran.s|)ortation  Emergencv  Relief 
Program  fnnding  to  ])rovide  the 
Assurances  in  new  Gronj)  22. 

dd.  New  Group  22,  "Fxpuditud  Project 
Dulivuiy  Pilot  Program.’’  MAP-21 
e.stahlished  a  new  Pilot  Program 
reejniring  a  ceitification  that  an 
Aj)j)licant’s  j)nhlic  transj)ortation 
sy.stem  is  in  a  state  of  good  rej)air.  We 
recjnest  eac:h  Aj)j)licant  for  that  Pilot 
Program  funding  to  j)rc)vicle  the 
Assnranc:es  in  new  Gronj)  23. 

ee.  Nuw’  Group  24,  "Infrastructure 
Finance  Programs,"  [consolidating 
former  Group  22,  "TIFIA  Projects”  and 
former  Group  24,  "Deposits  of  Fedend 
Financial  Funding  to  State 
Infrastructure  Banks’’!. 


(1)  We  established  a  new  (ironj)  24 
focused  on  infrastructure  financ:e 
j)rc)grams.  inc;lncling: 

(a)  'I’he  Transj)C)rtatic)n  Infrastrnctnre 
Financ:e  and  Innovation  Ac;t  (TIFIA) 
Program  under  23  II..S.G.  (){)l-()()9.  and 

(b)  'file  State  Infrastrnctnre  Banks 
(SIB)  Program  under  23  II..S.G.  810, 

(2)  For  the  TIFIA  Program,  we  added 
referenc:es  to  MAP-21,  TIFIA  financ;ing, 
and  the  49  11..S.G.  5337  reejnirements 
added  for  Projects  funded  with  TIFIA 
financing  j)nrsnant  to  49  II..S.G.  5323(c)), 
as  amended  by  MAP-21, ^  and 

(3)  For  the  SIB  Program,  we  added 
referenc:es  to  MAP-21,  SIB  financ:ing, 
and  the  49  II.S.CL  5337  reejnirements 
added  for  Prc)jec:ts  fnncled  with  SIB 
financ:ing  j)nrsnant  to  49  II.S.G.  5323(o), 
as  amended  by  MAP-21.'’ 

(4)  To  c:larify,  the  Federal  Transit 
Administrator  has  determined  that  the 
following  Gertificiations  retjnired  by  49 

II.S.G.  53()7(c;)(l),  as  amended  by  MAP- 
21.  are  not  aj)j)rc)j)riate  for  the  TIFIA  or 
SIB  Programs: 

(a)  The  c:ertific:atic)n  reejnired  by  49 

II.S.G.  53()7(c;)(l )(J),  as  amended  by 
MAP-21,  to  sj)encl  one  (1)  j)erc:ent  of 
funds  made  available  for  the  TIFIA  and 
for  the  SIB  Programs,  as  amended  by 
MAP-21 ,  for  sec:nrity  jcrojects: 

(i)  Does  not  aj)j)ly  to  the  TIFIA  or  SIB 
Programs  l)ec:anse  the  reejnirement 
aj)j)lies  onlv  to  the  49  II.S.G.  5307 
nrhanized  area  formula  aj)j)C)rtic)nments, 
but 

(ii)  Does  aj)j)ly  to  any  TIFIA  or  SIB 
Program  to  the  extent  that  funds  made 
available  or  aj)j)roj)riatecl  for  49  II.S.G. 
5307  will  he  used  for  a  j)rc)jec:t  within 
a  TIFIA  or  SIB  Program,  and 

(b)  The  c:ertific:ation  reejnired  by  49 
U.S.G.  5307(c:)(l  )(K),  as  amended  by 
MAP-21,  to  sj)encl  one  (1)  j)erc:ent  of 
funds  made  available  for  49  U.S.G. 
5312(cl)(5),  as  amended  by  MAP-21,  for 
assc)c;iatecl  transit  imj)rc)vement  j)rojects, 
which: 

(i)  Does  not  aj)j)ly  to  the  Low  or  No 
Emission  Vehic:le  Dej)lc)yment  Program 
l)ec;an.se  the  reejnirement  aj)j)lies  only  to 
the  49  U.S.G.  5307  urbanized  area 
formula  aj)j)C)rtionments.  but 

(ii)  Does  aj)j)ly  if  funds  made 
available  or  aj)j)rc)j)riatecl  for  49  U.S.G. 

'  Although  .Siiclion  201)2  of  MAI’-21  niiuli!  sovcMiil 
cliaiigcis  to  2:t  I)t)1-f)l)().  which  iiiilliorizc!  tlio 

1 IIIA  program.  w(!  only  addod  rol(!r(!in:(!s  to  MAl’- 
21.  I  IMA  fiuanciug.  and  4!)  ll.S.C.  .'):t:t7 
nupiiriMiKMits  for  transit  asscU  managcMiicmt  |)lans. 
winch  MA1’-21  addod  for  TIMA  I’rojocts.  Apart 
from  having  a  transit  assot  managmncmt  plan,  the; 
provisions  of  4t)  IL.S.C.  as  amondcal  hy  MAI’- 

21.  howov(!r.  do  not  add  nenv  Corlificalion 
riapiiromonls  to  those  of  40  II..S.C.  .'j:il)7  or  .fliOO. 

"’Apart  from  having  a  transit  assot  managomemt 
|)lan.  the  provisions  of  40  II..S.C.  .'5:i;t7.  as  ammidod 
l)V  MAI’-21.  however,  do  not  add  nenv  Certifuaition 
recpiirianents  to  those  of  40  U..S.(:.  .'>:K)7  or  .l.'iC)!). 
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.'1307  will  be  used  for  ijrojects  within  the 
Low  or  No  Linission  Vehicle 
13(!|)lovment  Program,  and 

(}.  How  do  I  submit  them? 

a.  Electronic  Submission.  Except  in 
nnnsnal  circinnstances  as  deterinined 
by  1*TA,  yon  must  submit  yonr 
A])plicant's  EY  2013  (ratifications  and 
A.ssnrances  in  TliAM-Weh.  To  submit 
the  (ratifications  and  Assnramris  on 
behalf  of  yonr  Applicant,  von  must  he 
registered  in  TEAM-Weh. 

The  TEAM-Weh  “Reci])ients’’  option 
at  the  ‘■(]ert's  &  Assurances"  tab  ol  the 
“View/Modify  Recipients”  l)age 
contains  fields  for  selecting  among  the 
24  (h'onps  of  (ra  tifications  and 
Assurances  that  a])ply  to  yonr  Applicant 
and  also  a  designateil  field  for  selecting 
all  24  Groups  of  which  only  the 
recpnrements  that  aj)ply  to  yonr 
Applicant  will  be  enforced. 

The  “Cert’s  &  Assurances”  tab  has  a 
field  for  yon  to  enter  yonr  personal 
identification  number  (PIN),  which  is 
yonr  electronic  signature.  There  is  also 
a  field  for  the  Attornciv’s  l^IN.  affirming 
yonr  A])])licant’.s  legal  authority  to  make 
and  comply  with  the  Certifications  and 
A.ssnrances  yon  have  selected  on  yonr 
Aj)|)licant’s  bcdialf.  Yon  may  enter  yonr 
PIN  in  |)lace  of  the  Attorney's  PIN, 
l)rovided  that  yonr  A])plicant  has  on  file 
a  similar  affirmation  that  has  hecm 
written,  dated,  and  signed  bv  its 
Attorney  in  FY  2013. 

1).  Paper  Submission.  Yon  may  submit 
yonr  A|)plic:ant's  FY  2013  Certific;ations 
and  A.ssnrances  on  paper  only  if  yon 
cannot  submit  them  elcictronically  in 
TEAM-Weh  and  FTA  agrees  to  accejjt 
hard  copy  snbmi.ssions.  In  that  case,  von 
mn.st  submit  the  Signature  Page(.s)  in 
Appendix  A  of  this  Notice  indicating 
the  Cronj).s  of  Cca  tifications  and 
A.ssnrances  yonr  Applicant  is  providing 
if  yon  c:annot  submit  them 
elcictronically.  Yon  may  jjlace  a  single 
mark  in  the  designated  sjiace  to  signify 
yonr  Apj)licant’s  agreement  to  comply 
with  all  Croups  of  Certifications  and 
A.ssnranccxs  to  the  extcmt  that  thcyv 
to  yonr  Apj)lic;ant,  or  .select  the  s])ecific 
Cronj).s  of  Certifications  and  A.ssnram;es 
that  apply  to  yonr  Apjjlicant  and  its 
Projects. 

Yon  mn.st  enter  yonr  signature  on  the 
Signature  Page(.s)  and  jjrovide  an 
Affirmation  by  yonr  Applicant’s 
Attorney  concerning  yonr  Applicant’s 
legal  capacity  to  make  and  (X)m])ly  with 
the  FY  2013  Certifications  and 
A.ssnrances  yt)n  have  selected  on  yonr 
Applicant’s  behalf.  Yon  may  enter  yonr 
signature  in  place  of  the  Attorney’s 
signature  in  the  Affirmation  by 
Applicant’s  Attorney  part  of  the 
Signature  Page,  provided  that  yonr 


Apj)lii;ant  has  on  file  a  similar 
affirmation,  written,  dated,  and  signed 
by  its  Attorney  in  FY  2013. 

For  more  information,  yon  may 
contact  the  appro])riate  I'’TA  Regional  or 
Metropolitan  Office. 

Authority.  49  U.S.C.  cliapler  .53;  lli(! 
Moving  Aliead  for  Progress  in  llu;  21sl 
(ientnry  Act  (MAP-21)  Pnh.  L.  112-141.  )nne 
(),  2012;  otlu!!'  l''(!(l(!ral  laws  adininisUM'ed  bv 
1 '  I’A:  D.S.  HO  T  and  FTA  regulations  codified 
or  to  1)(!  codificul  in  ’I'ilh;  49,  Code  of  l^'csleral 
Kegnlations:  and  1"I'A  Circulars. 

IssiumI  in  Washington.  DC,,  Ibis  71b  day  of 
February.  2013. 

Peter  M.  Rogoff, 

Adininistmlor. 

|FK  Doc.  2()i:M);t33.’)  Filed  2-12-13:  8;43  anil 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review;  Reports,  Forms 
and  Recordkeeping  Requirements 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  retpiest  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  195).')  (44 
U.S.C.  3.101  et  setp),  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  OO-day  comment  peritnl 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  October  22,  2012,  and  comments 
were  due  on  December  21, 2012.  No 
comments  were  received. 

DATES:  Comments  must  he  submitted  on 
or  before  March  l.'l,  2013. 

ADDRESSES:  Send  comments  regarding 
this  t:ol lection  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Wa.shington,  DC  20103, 
Attention:  MARAD  Desk  Officer. 
Alternatively  comments  may  he  .sent  via 
email  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  ami  Budget,  at  the 
following  addre.ss: 
oira.submissions@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Simmons,  Maritime  Administration. 
1200  New  Jersey  Avenue  SE.. 
Wa.shington,  DC  20.')90.  Telephone: 
202-300-2321;  FAX:  202-300-7901  or 
email:  lisa.simmons@dot.gov.  ("opies  of 


this  collection  also  can  he  obtained  from 
that  office. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Admini.stration  (MARAD). 

Title  o/Co/yec/ion;  Application  for 
Capital  Construction  Fund  and  Exhibits. 

OMB  Control  Number:  2133-0027. 

Tvpe  of  Becpiest:  Extension  of 
c:nrrently  ajiproved  collection. 

Affected  Public:  IJ.S.  citizens  who 
own  or  lease  one  or  more  eligible 
vessels  and  who  have  a  program  to 
])rovide  for  the  ac(|nisition,  construction 
or  reconstruction  of  a  (jiialified  vessel. 

Form  Number:  None. 

Abstract:  This  information  collection 
consists  of  an  ap])lication  for  a  Capital 
Construction  Fund  (CCF)  agreement 
under  49  U.S.C.  Chapter  .'53.')  and  annual 
snbmi.ssions  of  apjiropriate  schednles 
and  exhibits.  The  Capital  C.onstrnction 
Fund  is  a  tax-deferred  ship  construction 
fund  that  was  created  to  assi.st  owners 
and  operators  of  IJ.iS.-flag  vessels  in 
accnmnlating  the  large  amount  of 
ca])ital  nece.s.sary  for  the  modernization 
and  expansion  of  the  IJ..S.  merchant 
marine.  'I’he  program  encourages 
construction,  recon.strnction.  or 
accpiisition  of  ve.ssels  through  the 
deferment  of  Federal  income  taxes  on 
certain  dejiosits  of  money  or  other 
l)ro|)erty  jilaced  into  a  CCF. 

Anmud  Estimated  Burden  Hours: 

1790  hours. 

Comments  Are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  pinformance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
l)ractical  utility;  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
])ro})o.sed  information  collection;  ways 
to  enhance  the  (|nality,  utility  and 
clarity  of  the  information  to  he 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniejnes  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  (lavs  of  publication. 

Authority:  49  (3'1<  1.93. 

|ulie  P.  Agiirwal, 

Secretarv.  .Maritime  Administration. 

|FK  Doc.  2(li:i-()3297  Filed  2-12-13;  «:4.5  iiiiil 
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DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materials 
Safety  Administration 

[Docket  No.:  PHMSA-201 3-0004] 

Pipeline  Safety:  Information  Collection 
Activities,  Revision  to  Gas  Distribution 
Annual  Report 

AGENCY:  Pipeline  and  Hazardous 
Materials  Safety  Administration 
(PllMSA).  DOT. 

ACTION:  Notice  and  recpie.st  for 
comments. 


SUMMARY:  PHMSA  is  jjreparing  to 
nupiest  Otlice  of  Managennmt  and 
Budget  (OMB)  ap])roval  for  the  revision 
of  the  gas  distribution  annual  n;])ort 
currently  apj)roved  under  OMB  Control 
#2137-().'522.  In  addition  to  making 
.several  minor  changes  to  the  report. 
PHMSA  will  also  request  a  new  OMB 
(Control  nnmh(!r  for  this  information 
collection.  In  accordance  with  the 
Pa])erwork  Reduction  Act  of  199.'). 
PHMSA  invites  comments  on  the 
pro]K).sed  revisions  to  the  form  and 
instructions. 

DATES:  Intere.stcul  persons  are  invited  to 
.submit  comments  on  or  before  A])ril  1.'). 
2013. 

ADDRESSES:  Comments  may  he 
submitted  in  the  following  ways: 

H-Ciov  Wah  .S//e;  http:// 
n  n  n'.regn/o//on.s’.go\'.  This  site  allows 
the  public  to  enter  comments  on  any 
Federal  Register  notice  issued  by  any 
agency. 

Fax:  1 -202-493-22.')  1. 

A/m7;  Docket  Management  Facility: 
U.S.  D(!partment  of  Transj)ortation 
(DOT).  1200  New  jersey  Avenue  SE.. 
We.st  Building.  Room  \V12-140. 
Washington.  DC  20.'‘)90-0001. 

Hand  DeUvaix:  Room  \V12-140  on  the 
ground  level  of  DOT.  West  Building. 
1200  New  jersey  Avenue  SE.. 
Washington.  DC.  between  9:00  a.m.  and 
.'):00  p.m..  Monday  through  Friday. 
excej)t  F(!tleral  holidays. 

Instructions:  Identify  the  docket 
nninber,  PH  MSA-201 3-0004,  at  the 
l)(!ginning  of  your  comments.  Note  that 
all  comments  received  will  he  ])osted 
without  change  to  http:// 

WWW. rcgnIations.gov.  including  any 
jMMsonal  information  provided.  Yon 
should  know  that  anyt)ne  is  able  to 
searcb  the  electronic  form  of  all 
comments  received  into  anv  of  onr 
dockets  by  tbe  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  bnsimiss.  labor  union,  etc.). 
Therefore,  you  may  want  to  revicnv 
dot’s  complete  Privacy  Act  Statement 


in  the  kYuloral  Register  published  on 
Ajjril  11. 2()0().  (0.'-)  FR  19477)  or  visit 
htt  p://www. regulations. gov  hchm'. 
submitting  any  sneb  comments. 

Docket:  For  access  to  tbe  docket  or  to 
read  background  documents  or 
comments,  go  to  http:// 

WWW. regnlat ions.gov  ii[  anv  time  or  to 
Room  VVl 2—140  on  the  ground  level  of 
DO  T,  West  Building,  1200  New  jersijy 
Avenue  SE..  Washington,  D(],  between 
9:00  a.m.  and  5:00  p.m..  Monday 
tbrongh  Friday,  except  I’ederal  liolidays. 
If  yon  wish  to  receive  confirmation  of 
receipt  of  yonr  written  comments, 
please  include  a  self-addressed, 
stamj)ed  po.stcard  with  the  following 
statement:  “Ciomments  on:  PHMSA- 
201 3-0004.”  The  Doc:ket  Clerk  will  date 
stamj)  the  po.stcard  prior  to  returning  it 
to  yon  via  the  D.S.  mail.  Please  note  that 
due  to  delays  in  the  clelivery  of  U.S. 
mail  to  Federal  offices  in  Washington, 
DC,  we  recommend  that  jjersons 
consider  an  alternative  method 
(Internet,  fax,  or  profe.ssional  delivery 
service)  of  submitting  comments  to  tlu; 
docket  and  ensuring  their  timely  receii)t 
at  DOT. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Satterthwaite  bv  telej)hone  at 
202-3()()-1319,  by  fax  at  '202-3()()-45()(). 
or  bv  mail  at  DOT,  PHMSA,  1200  New 
)(!r.sev  Avmine  SE.,  PHP-30, 

Wasliington,  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  1320.8(d),  Title  5,  (iode  of 
Imderal  Regulations,  recpiires  PHMSA  to 
])rovide  interested  members  of  the 
public  and  affected  agencies  an 
oj)portnnity  to  comment  on  information 
collection  and  recordkeeping  requests. 
This  notice  identifies  an  information 
collection  reejnest  that  PHMSA  will  be 
submitting  to  OMB  for  a])proval. 

B.  Cas  Distribution  Annual  Report 

PHMSA  intends  to  revise  the  gas 
distribution  annual  re])ort  (PHMSA  F 
7100.1-1,  gas  di.stribution  annual 
report)  to  improve  the  grannlaritv  of  the 
data  collected.  Background  for  these 
topics  is  as  follows: 

Specifv  Cominodit 

We  hav(!  added  a  section  for  operators 
to  specify  the  commoditv  type 
tran.s])orted,  similar  to  the  gas 
transmission  and  hazardous  licjnid 
reporting  forms.  The.se  commodity 
groups  include  “Natural  Cas,” 
“Synthetic  (ias,”  “Hydrogen  Cas,” 
“Pro])ane  Cas,”  “Eandfill  (ias.”  and 
“Other  Gas.”  ()])erator.s  will  scdect  a 
commodity  group  bas(!d  on  the 
predominant  gas  carried  and  c:omplete 
the  report  for  that  commodity  grouj).  If 


“Other  Cas”  is  selected,  operators  will 
need  to  provide  the  name  of  the  other 
gas.  0])erators  will  need  to  file  a 
sei)arate  niport  for  each  commodity 
group  included  in  a  s|)ecific  Oixnator 
Identification  number. 

Specifv  Operator  Tvpe 

We  have  added  a  section  to  the  re])ort 
for  submitters  to  identify  the  operator 
ly])e.  'I’he  operator  type  groups  include 
“Mnnici])al.”  “Privately  Owned,”  and 
"Other”  (e.g..  cooperatives,  i)nblic 
utility  districts). 

Additional  Material  Tvpe:  We  are 
adding  “Reconditioned  Cast  Iron”  as  a 
])ipe  material  and  defining  it  as  a  cast 
iron  gas  distribution  pipe  that  has  been 
lined  internally  by  use  of  suitable 
materials  that  ensure  safe  operation  at  a 
MAOP  not  to  exceed  the  ])reviously 
estahlished  MAOP.  “Rec;onditioned  Ca.st 
Iron”  does  not  include  i;ast  iron  pipe 
inserted  with  a  gas  ])ii3e  that  is,  by  itself, 
suitable  for  gas  .service  under  Part  192. 
(e.g..  an  ASTM  D2513  pipe  meeting 
code  recpiirements  for  the  intended  gas 
.service.)  Such  in.sertions  are  to  be 
reported  as  the  material  used  in  the 
insertion.  The  (hd'inition  is  intended  to 
make  a  clear  distinction  between  a  liner 
and  inserted  ])ipe.  Reconditioning 
techniejnes  would  not  include  new, 
stand-alone  ])olyethylene  ])ipe, 
composite  ])i])e.  or  a  tight-fitting  liner 
that  does  not  rely  on  the  .structural 
integrity  of  the  host  ])i])e  (the  cavity  of 
the  host  ]n])e  is  simply  used  for 
installation  j)nrposes).  Other  methods, 
such  as  pi])e-.splitting  or  bursting  that 
involve  the  installation  of  a  new  stand¬ 
alone  pipe  while  the  host  pijje  is 
destroyed  do  not  result  in 
“Reconditioned  (iast  Iron”. 

Removal  of  Recinirement  To  Populate 
Certain  Fields  in  Part  B  Tables 

We  have  removed  the  recpiirement  to 
populate  certain  fiedds  in  Tables  Bl,  132. 
and  133  as  that  data  will  now  be 
calculated  automatically  and  ])opidated 
api)ropriately  from  the  operator  filling 
in  the  data  for  certain  other  fields  in  the 
tables. 

Revision  of  Leak  Cause  Categories  in 
Part  C 

We  have  revi.sed  the  “Cause  of  Leak” 
categories  in  Part  (i  to  align  the  leak 
causes  in  the  gas  distribution  annual 
re|)ort  with  the  incident  causes  from  the 
gas  distribution  incident  re])orting  form 
(PHMSA  E  7100.1.  Incident  Report— Cas 
Distribution  Sy.stem). 

Addition  of  Excavation  Damage  Cause 
Categories  in  Part  D 

We  added  a  new  data  collection  in 
"Excavation  Damage”  to  include  the 
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four  causes  from  Fart  I  of  the  “Damage 
Information  Re])orting  Tool  (DIRT) — 
Field  Form."  These  cause  categories  are 
also  aligned  with  tin;  fields  that  must  he 
input  when  completing  Fart  (14,  field 
nnmher  14  in  the  gas  distrihntion 
incident  r(;porting  form. 

(1.  Summary  of  Impacted  (j)llections 

rhe  following  information  is  provided 
for  that  information  c;ollection:  (1)  Title 
of  the  information  collection:  (2)  ()M15 
control  number;  (3)  (Current  expiration 
date;  (4)  Ty])e  of  recpiest;  (.'i)  Abstract  of 
the  information  collection  activity;  (8) 
Description  of  affected  public;  (7) 
Estimate  of  total  annual  reporting  and 
recordkeeping  burden;  and  (8) 
ITe(]uency  of  collection.  FHMSA  is  onlv 
focusing  on  the  revisions  detailed  in 
this  notice  and  will  recpiest  revisions  to 
the  following  information  colhcction 
activities.  FflMSA  recpiests  comments 
on  the  following  information  collection: 

1.  TitUr.  Annual  Report  for  Gas 
Fipeline  G|K;rators. 

OMB  Control  Nuinhor:  N/A. 

Current  Expiration  Date:  N/A. 

Type  of  Bequest:  New  (k)llection. 

/\l)stract:  FHMSA  is  looking  to  revi.se 
the  gas  distribution  annual  re])ort 
(FHMSA  !•'  7100.1-1)  to  inpirove  the 
granularity  of  the  data  collected  in 
several  areas. 

Affected  Pnhiic:  Gas  distribution 
pijieline  operators. 

Anniud  Beporting  and  Becordkeeping 
Barden: 

Total  Annual  Resjion.ses:  1,440. 

Total  Annual  Burden  Hours:  23,040. 
Frecpiency  of  (killection:  Annually. 

("omments  are  invited  on: 

(a)  The  need  for  the  jiroposed 
collection  of  information  for  the  jiroper 
performance  of  the  func;tions  of  the 
agency,  including  whether  the 
information  will  iiave  jiractical  utility; 

(h)  'Fhe  accurac;y  of  the  agency's 
estimate  of  the  hurdem  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(c)  VVays  to  enhance  the  cjnalitv, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  VVays  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  apj)ro])riate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniejues. 

Issued  in  Washington. !)(’..  on  l-'iilirnarv  8. 
2013. 

yVliin  K.  Mayherry, 

Deputy  Assneidte  Administrator  for  Field 
Operations. 

|FK  Doc.  2(n;i-{):i:i:n  Filed  2-12-1:1:  Hta-S  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[Docket  No.  EP  290  (Sub-No.  4)] 

Railroad  Cost  Recovery  Procedures — 
Productivity  Adjustment 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Froposed  railroad  cost  recovery 
procedures  jnoductivity  adjustment. 

SUMMARY:  In  a  decision  served  on 
February  8,  2013,  we  proposed  to  adopt 
1.009  (0.9%  ])er  year)  as  the  measure  of 
average  change  in  railroad  productivity 
for  the  2007—2011  (.'5-year)  averaging 
jieriod.  This  rejiresents  a  0.1%  increase 
over  the  average  for  the  2000-2010 
period.  The  Board’s  Februarv  8.  2013 
decision  in  this  proceeding  stated  that 
comments  may  be  filed  addre.ssing  any 
jierceived  data  and  computational  errors 
in  our  calculation.  It  also  stated  that,  if 
there  were  no  further  action  taken  bv 
the  Board,  the  jiropo.sed  productivity 
adjustment  would  become  effective  on 
March  1, 2013. 

DATES:  'The  productivity  adjustment  is 
effective  March  1, 2013.  (kmunents  are 
due  by  February  20.  2013. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  Docket  No. 

EF  290  (Snh-No.  4)  to:  Surface 
Transportation  Board,  39.'5  E  Street  .SW., 
Washington,  DG  2042.3-0001. 

FOR  FURTHER  INFORMATION  CONTACT; 

Michael  Smith,  (202)  24.'5-0322.  Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  im|}aired:  (800)  877-8339. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board’s  decision,  which  is  available 
on  our  Web  site,  http://\v\v\v.stb.dot.gov. 
(iopies  of  the  decision  may  he 
purcha.sed  by  contacting  the  Office  of 
Fuhlic  Assistance,  Governmental 
Affairs,  and  (Compliance  at  (202)  24.'5- 
0238.  Assistance  for  the  hearing 
impaired  is  available  through  PTRS  at 
(800) 877-8339. 

This  action  will  not  significantly 
affect  either  the  (juality  of  the  human 
environment  or  the  con.servation  of 
energy  resources. 

Decided;  Feliruarv  7.  2013. 

By  lh(!  Board.  Gliairnian  Elliott.  Vice 
Ghairinan  Begeinan.  and  (Commissioner 
Mnivey. 

Derrick  A.  (iardner. 

Clearance  Clerk. 

IFK  Doc:.  2(u:i-():i;i()!l  Filed  2-12-i:i:  «:4.'>  ain| 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
Release  of  Waybill  Data 

'The  Surface  Transportation  Board  has 
received  a  recpiest  from  the  Association 
of  American  Railroads  (WB403-1.'5 — 1/ 
18/13)  for  permission  to  use  certain  data 
from  the  Board’s  (Carload  Waybill 
Samples.  A  copy  of  this  recpiest  may  be 
obtained  from  the  Offic:e  of  Ec:onomic:s. 

'The  waybill  sample  contains 
c:oniiclential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
recpiests,  they  should  file  their 
ol)jec:tic)n.s  with  the  Director  of  the 
Board’s  Office  of  Ecionomics  within  14 
c:alendar  days  of  the  date  of  this  notice. 
3’he  rules  for  release  of  waybill  data  are 
c:oclified  at  49  GFR  1244.9.' 

Contact:  Megan  (Conlev,  (202)  24.5- 
0348. 

Jcdfrciv  llerzig. 

Clearance  Clerk. 

|FK  Doc.  20 1:1-0:1444  Fil(!(l  2-12-1  :i:  K:4.'l  :im| 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  No.  FD  35715] 

Norfolk  Southern  Railway  Company — 
Temporary  Trackage  Rights 
Exemption — Grand  Trunk  Western 
Railroad  Company  and  Wisconsin 
Central  Ltd. 

Fursuant  to  a  temporary  trackage 
rights  agreement  dated  january  24,  2013, 
Grand  1’runk  We.stern  Railroad 
Gompany  and  Wisconsin  Gentral  Ltd. 
(c:ollec;tively.  (CN)  have  agreed  to  grant 
temporary  ox'erhead  trackage  rights  '  to 
Norfolk  Southern  Railway  Company 
(N.SR)  over  the  GN  rail  lines  loc.atech  (1) 

>  N.SR  .stales  that  this  notico  was  not  lilod  iiiulca- 
llu!  Hoard's  class  iixoinplioii  for  temporary  trackage 
rights  al  40  (Cl’K.  1 1  ll().2(d)(H)  because  the 
agreement  conlemplali!s  that  the  lemirorarv  lrat:kage 
rights  will  he  in  effect  for  more  than  om;  visir.  .See 
40  (CFR  1  U10.2(d)(K)  (■■.\c(|uisilion  of  lemporarv 
trackage  rights  l)v  a  rail  carrier  over  lines  owned  or 
operated  hv  any  olluu'  rail  carrier  or  carrims  Itial  are 
*  *  *  .scluuluhul  to  expire  on  a  siiecitlc  dal(!  not  to 
exccuut  1  year  from  the  effective  date  of  the 
exemption.")  Thend'ore.  .NSR  concurrently  HIihI  a 
|>etition  for  jiartial  revocation  of  lliis  (!xemplion  in 
X'orfolk  Southern  Itnilu  iiv  Conipunv — Tiunporur\- 
Trnckner  l{i‘’hls  Fseniplion — Croiul  Trunk  Wi^sleru 
Ituilroud  Conipunv  8-  Wisconsin  Cenirul  l.td.. 

Doc:k(!l  No.  FD  .'1.571.')  (.Suh-No.  1).  wherein  N.SR 
recpiests  that  the  Hoard  |)ermil  the  proposed 
trackage  rights  arrangement  described  in  the  present 
proccceding  to  expiree  24  months  aficer  llue 
commencemceni  dale  of  the  agreement,  or  the  dale 
that  the  Ciarv  Citv  Track  Connection,  al  or  near 
Cary.  Ind..  is  i:omplel(!d  and  in  use.  whic:liever 
comces  first.  Tlial  petition  will  hie  addressced  l)v  llu! 
Hoard  in  a  separate  decision. 
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CN’s  connection  with  NSR  at 
or  near  milepost  99.5  in  Sooth  Bend. 

Ind..  and  at  or  near  inilei)o.st  30.1  in 
(Iriffilh.  Ind..  on  (iN’s  South  Bend 
Subdivision,  a  distance  of 
aj)|)roxiinatelv  03.4  miles:  and  (2) 
between  milepost  3().l  in  (hiifith  aiul 
(;N's  Kirk  Yard  at  or  nisir  milepost  45.4 
in  (iarv  on  (iN's  Matteson  .Subdivision, 
a  distance  of  approximately  9.3  miles. 

The  transaction  may  he  consummated 
on  or  after  February  27.  2013.  the 
effective  dale  of  the  exenpition  (30  davs 
after  the  exemption  is  filed).- 

The  purpo.se  of  this  tran.saction  is  to 
allow  NSR  to  interchange  with  CN  at 
(iN's  Kirk  Yard  in  (iarv  during  the 
construction  of  the  Cary  City  Track 
fionnec;tion. 

As  a  condition  to  this  exemption,  any 
employee  affected  hv  the;  trackagt;  rights 
will  he  protected  by  the  conditions 
imposed  in  .Vor/o/k  8-  It’e.sfer/? 

(I \ ' —  Trackdgn  High t s — B 1 1 rlington 
,\()ilhern.  Inc..  3.54  I.C.C.  005  (1978).  as 
modified  in  Mendocino  (ioost  Bnilway — 
Ijuisc  8  Openite — (icdifornin  Western 
Bailroad.  300  l.Ci.C.  0.53  (l‘)80). 

This  notice  is  filed  under  49  C’.FR 
1 180. 2(d)(7).  If  it  contains  fal.se  or 
misleading  information,  the  exemj)tion 
is  void  (d)  initio.  Fcititions  to  revoke  tin; 
exemption  under  49  II..S.C.  10502(d) 
may  he  filed  at  any  time.  The  fifing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  effect ivene.ss  of 
the  exemption.  .Slay  |)etitions  must  be 
filed  by  Fehrnarv  20.  2013  (at  least  7 
days  before  the  exem])tion  becomes 
effective). 

An  original  and  10  copies  of  all 
phiadings.  referring  to  Docket  No.  FD 
35715,  must  he  filed  with  the  .Surface 
Transportation  Board.  395  E  Street  SW.. 
Washington.  DC  20423-0001.  In 
addition,  a  copy  of  each  pleading  must 
he  served  on  (ihristine  I.  Friedman. 
Norfolk  .Southern  Railwav  Companv. 
Thnu:  Onnmercial  Place.  Norfolk,  VA 
23510. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
wxvw.sth.dot  .gov. 

F(4)niarv  8.  201.3. 

By  tlie  Board.  Kaclud  1).  CainpiKdI. 
Dinslor.  OHici!  of  ProccMHiings. 

Raina  S.  White, 

(ilearance  Clerk. 

U  K  0(m;.  201;J-(U:{45  I'ihid  2-12-1 KM.S  iiin| 
BILLING  CODE  4915-01-P 


-  NSK  slates  in  its  veriiiiHi  nolitx;  ot  (!xeinplion 
dial  llu!  trai:ka“(!  rights  will  lx;  ciinsiuiiniated  on  or 
alter  l-’elmiarv  24.  201  :t.  Howt!V(!r.  a  transaction 
lihid  under  40  CFKl  IHO. 2(d)  niav  not  lx? 
i:onsinninated  until  ;i0  days  alter  the  notice  was 
lihid.  40  CFR  1 180.4(}’).  N.SR  llh'd  this  notice  on 
laiuiarv  28.  20i;i. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  ADA  Accommodations 
Request  Packet 

AGENCY:  Internal  Reventie  Service  (IRS). 
Treitsitry. 

ACTION:  Notice  and  retpiest  for 
comments. 

SUMMARY:  'file  Department  of  the 
Treasury,  as  jiart  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  jmhlic  and 
other  Federal  agencies  to  take  this 
opporlunitv  to  comment  on  jiroposed 
and/or  continuing  information 
collections,  as  reipiired  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
35()()(c)(2)(A)).  Currently,  the  IR.S  is 
soliciting  comments  concerning  the 
ADA  Aci:ommodations  Packet. 

DATES:  Written  comments  should  be 
received  on  or  before  Ajiril  15.  2013  to 
he  a.ssured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
.Service.  Room  01 2t),  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
cojiies  of  the  |)acket  should  be  directed 
to  Martha  R.  Brinson,  at  (202)  022-3809. 
oral  Internal  Revenue  .Servic:e,  Room 
0129.  1111  Constitution  Avenue  NW.. 
Washington,  DC  20224,  or  through  the 
Internet,  at  Martha. B. Brinson  ©irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  ADA  Accommodations  Recpiest 
Packet. 

OMB  Number:  1545-2027. 

A /j.s’/rfR,’/;  Information  is  collected  .so 
that  ADA  applicants  may  receive 
reasonable  accommodation,  as  needed, 
to  take  the  .Sjjecial  Enrollment 
Examination. 

Current  Actions:  There  are  no  changes 
being  made  to  the  j)acket  at  this  time. 

Type  o/7fe\'/eu';  This  is  an  extension 
of  a  currently  approved  collection. 

Affected  Public:  Individuals  or 
hou.seholds. 

Estimated  Nnmher  of  Bes})ondents: 
300. 

Estimated  Average  Time  per 
Bespondent:  1  hour. 

Estimated  Total  Annmd  Barden 
Hours:  300. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
bv  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  reejuired  to 
re.sj)ond  to,  a  collection  of  information 
unless  the  collection  of  information 


displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  mu.st  Ix!  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  ('.enerally,  lax  returns  and 
tax  return  information  are  confidential, 
as  recpiired  by  28  II..S.O.  8103. 

Be(]uest  for  Comments:  Oomments 
submitted  in  nisponse  to  this  notice  will 
1)(!  summarized  and/or  included  in  the 
reiiuest  for  OMB  a])])roval.  All 
comments  will  become  a  matter  of 
public  record.  Oomments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  j)ro])er 
j)erformance  of  the  functions  of  the 
agenev,  including  whether  the 
information  shall  have  |)ractical  utility: 
(h)  the  accuracy  of  the  agenc;y’s  estimate 
of  the  burden  of  the  collection  of 
information:  (f)  ways  to  enhance  the 
(]uality.  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  coll(!ction  of 
information  on  res])ondents,  including 
through  the  use  of  automated  collection 
techniciues  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  co.sts  of  o])eration, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.\|)])r()V(!(l:  luiliniary  8.  2013. 

Yvclli!  I,awriMic:i!. 

IBS  Beports  Clearance  Officer. 

|FR  Doc.  2()i:i-(i:i244  Fihul  2-12-i:i:  8:4,'>  iiinl 
BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8082 

agency:  Internal  Revenue  .Service  (IRS), 
'rreasury. 

ACTION:  Notice  and  reipiest  for 
comments. 

SUMMARY:  The  Dejiartment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  re.S]K)ndent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
ojiportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  hv  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
35()8(c)(2)(A)).  Currently,  the  IR.S  is 
soliciting  comments  concerning  Form 
8082,  Notice  of  Inconsistent  Treatment 
or  Administrative  Adjustment  Recpiest 
(AAR). 

DATES:  Written  comments  should  he 
received  on  or  before  April  15,  2013  to 
be  assured  of  consideration. 
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ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  Room  0129,  1111  (ionstitntion 
Avenue  N\V.,  Washington,  Dd  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
R(Hjuests  for  additional  information  or 
co|)ies  of  the  form  and  instructions 
should  he  directed  to  Martha  R.  Brin.son. 
at  (202)  022-3800,  or  at  Internal 
R(;venue  Service,  Room  (>129,  1111 
(ionstitntion  Avenue  N\V.,  Washington, 
IX;  20224,  or  through  the  Internet  at 
M(irth(t.I{.Brinson@irs.^()v. 

SUPPLEMENTARY  INFORMATION: 

'I'ith:  Notice  of  Inconsistent 
Treatment  or  Administrative 
Adjustment  Reejuest  (AAR). 

OMB  Niunber:  l.'543-0790. 

Form  Numl)or:  8082. 

Ahstroct:  A  ])artner,  S  cor])oration 
shareholder,  or  the  holder  of  a  residual 
interest  in  a  real  estate  mortgage 
investment  conduit  (REMIC)  generally 
must  report  items  consistent  with  the 
way  they  were  reported  by  the 
partnership  or  S  cor])oration  on 
Schedule  K-1  or  by  the  REMIC  on 
.ScluKlide  Q.  Also,  an  estate  or  domestic 
trust  h(!neficiarv,  or  a  foreign  trust 
owner  or  beneficiary,  is  subject  to  the 
consistency  rejjorting  r(!(|nirements  for 
nitnrns  filed  after  August  .3,  19‘)7.  f'erm 
8082  is  used  to  notifv  the  IRS  of  anv 
inconsi.stency  between  the  tax  treatment 
of  items  reported  by  the  ])artner. 
shareholder,  etc.,  and  the;  way  the  pass¬ 
through  entity  treated  and  repijited  the 
same  item  on  its  tax  return. 

(Airroni  /lf;//o/?.s;  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Typo  ol  Boviow:  Extension  of  a 
currently  ap])roved  collection. 

Affoctod  Public:  Business  or  other  for- 
profit  organizations,  individuals,  and 
farms. 

Estimutod  Numbor  ol  Bospondonfs: 
7.007. 

Estimutod  Timo  Por  Bospondont:  7  hr., 
1 3  min. 

Estiniutod  Total  Annual  Burdon 
//ours;  31.024. 

The  following  jjaragraph  a])plies  to  all 
of  the  collections  of  information  covered 
bv  this  notice: 

An  agency  may  not  conduct  or 
s])onsor,  and  a  person  is  not  recpiired  to 
respond  to,  a  collection  of  information 
nnle.ss  the  collection  of  information 
dis])lays  a  valid  OMB  control  number. 
Books  or  ujcords  relating  to  a  collection 
of  information  mu.st  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  recpiired  bv  28  U.S.fi.  8103. 

Boquost  for  Comments:  (Comments 
submitted  in  response  to  this  notice  will 


hi;  summarized  and/or  included  in  the 
rerpie.st  for  OMB  a])proval.  All 
comments  will  become  a  matter  of 
public  record.  Gomments  are  invited  on; 
(a)  Whether  the  collection  of 
information  is  neces.sary  for  the  proper 
performance  of  tin;  functions  of  the 
agency,  including  wh(8her  the 
information  shall  have  practical  utility; 
(h)  the  accuracy  of  the  agency’s  e.stimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
(piality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  resj)ondents,  including 
through  the  use  of  automated  collection 
techniciues  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  .start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Ap])r()V(!(l:  t-'(!l)riiarv  8,  2013. 

YvcIto  Lawrence, 

IPS  Haports  ('Acarunce  Officer. 

|I  K  Doc.  2()i:i-0:{24.'>  Filial  2-12-13:  8:4.'')  am| 
BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8870 

agency:  Internal  Revenue  Service  (IRS), 
'rreasurv. 

ACTION:  Notice  and  reipiest  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  pajierwork  and  respondent 
burden,  invites  the  general  ]niblic  and 
other  Federal  agencies  to  take  this 
op])ortunity  to  comment  on  projiosed 
and/or  continuing  information 
collections,  as  reejuired  by  the 
Paperwork  Reduction  Act  of  lt)93. 
Public  Law  104-13  (44  IJ.S.G. 
33()8(c)(2)(A)).  Gurrently,  the  IRS  is 
soliciting  comments  concerning  Form 
8870,  Information  Return  for  Transfers 
Associated  With  (Certain  Personal 
Benefit  Gontratits. 

DATES:  Written  comments  should  be 
received  on  or  before  April  13.  2013  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence.  Internal  Revenue 
Service,  Room  8129,  1111  (ion.stitution 
Avenue  NW.,  Washington,  Dfi  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
cojiies  of  the  form  and  instructions 
should  lie  directed  to  Katherine  Dean  at 
Internal  Revenue  Service,  Room  8242, 


nil  Gonstitntion  Avenue  NW., 
Washington,  DG  20224,  or  at  (202)  822- 
3188,  or  through  the  Internet  at 
kathorino.b.doan@irs.eov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Information  Return  for  'rransfers 
A.ssociated  With  Gertain  Personal 
Benefit  (Contracts. 

OMB  iVnm/jer;  1343-1702. 

Form  \hind)or:  8870. 

/l/js/ruc/;  Section  337  of  the  Ticket  to 
Work  and  Work  Incentives 
Improvement  Act  of  1999  added  section 
170(0(10)  to  the  Internal  Revenue  Gode. 
Section  170(0(10)(F)  reejuires  an 
organization  to  report  annually:  (1)  Any 
premiums  paid  after  February  8,  199t), 
to  which  .section  170(f)(10)  applies;  (2) 
the  name  and  taxpayer  identification 
number  (TIN)  of  each  beneficiary  under 
each  contact  to  which  the  premiums 
related;  and  (3)  any  other  information 
the  Secretary  of  the  Treasury  may 
retjuire.  A  charitable  organization 
described  in  section  170(c)  or  a 
charitable  remainder  trust  described  in 
section  884(d)  that  paid  jneminms  after 
February  9.  1999,  or  certain  life 
insurance,  annuity,  and  endowment 
contracts  (personal  benefit  contracts) 
mu.st  complete  and  file  Form  8870. 

Current  /Xctions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Beview:  Extension  of  a 
currently  ajijiroved  collection. 

Affected  Puldic:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Bespondents: 
3.000. 

Estimated  Time  Per  Bospondont:  14 
hours.  30  minutes. 

Estimated  Toted  Annmd  Burden 
Hours:  74.200. 

The  following  jiaragrajih  a]jj)lies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sixm.sor.  and  a  per.son  is  not  reijuired  to 
respond  to,  a  ciollection  of  information 
unless  the  collec;tion  of  information 
displays  a  valid  OMB  control  numher. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  recpiired  by  2()  II.S.G.  8103. 

Beepiest  for  Comments:  Gomments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
recpiest  for  OMB  ajijiroval.  All 
comments  will  hecome  a  matter  of 
public  record.  Gomments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
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information  shall  have  practical  utility: 
(h)  the  accuracy  of  the  agency's  estimate 
of  the  hnrden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
(|nality,  utility,  and  clarity  of  the 
information  to  lx;  collectcul:  (d)  ways  to 
minimize  the  harden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
t(!chni(iues  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-np  costs  and  co.sts  of  operation, 
maintcmance.  and  purchase  of  services 
to  provide  information. 

Ap|)r()V«!(l:  liiiiiiarv  29.  2013. 

Yvette  I.awrence. 

IliS  liaports  ('Acavuncv  Otfiu'r. 

IKR  Dim;.  FiliMl  2-12-1:1:  S:4.")  ami 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
rreasurv. 

ACTION:  Notice  and  reipie.st  for 
comments. 


SUMMARY:  The  I)e|)artment  of  the 
Treasury,  as  jiart  of  its  effort  to  reduce 
paperwork  and  res|)ondent  hnrden. 
invites  the  general  piihlic  and  other 
Federal  agencies  to  take  this 
op|)ortunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  hv  the 
Paperwork  Reduction  Act  of  1‘HK'i. 
Puhlic  Law  104-13  (44  IJ.S.C. 
3.‘iOli(c)(2)(A)).  (airrently.  the  IRS  is 
.soliciting  comments  concerning 
Definition  of  Cxmtrihiition  in  Aid  of 
F.onstriiction  Under  Section 
llH(c)(§  l.llH-2). 

DATES:  Written  comments  should  he 
received  on  or  before  Ajiril  l.'i,  2013  to 
he  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence.  Internal  Revenue 
Service.  Room  0129.  1111  Uonstitution 
Avenue  N\V..  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  of  the  regulation 
should  he  directed  to  Martha  R.  Brinson 
at  Internal  Revenue  Service.  Room  0129. 
1111  (^institution  Avenue  N\V., 
Washington.  DC  20224.  or  at  (202)  022- 
.3809.  or  through  the  Internet  at 
Marth(i.Ii.Iirins(}n@h's.g()v. 

SUPPLEMENTARY  INFORMATION: 

Tula:  Definition  of  Cxintrihution  in 
Aid  of  ('onstruction  Under  Section 
118(c). 

OMB  \hniibar:  I.'i4.^)-l(i39. 

Bagiilation  Project  Number:  RliC— 
100012-98  (TD  8930). 

/\/}.s/;w;/;  This  regulation  provides 
guidance  with  respect  to  .section  118(c). 
which  provides  that  a  contrihution  in 
aid  of  construction  received  hv  a 
regulated  jiuhlic  water  or  sewage  utilitv 
is  treated  as  a  contrihution  to  the  cajiital 
of  the  utilitv  and  excluded  from  gro.ss 
income. 

(Airrent  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Kxtension  of  a 
currently  ajiproved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Average  Time  per 
Resj)ondent:  1  hour. 

Estimated  Total  Annual  Repoiiing 
Hoars:  300. 

The  following  jiaragraph  applies  to  all 
of  the  collections  of  information  covered 
hy  this  notice; 

An  agency  may  not  conduct  or 
sjionsor.  and  a  person  is  not  recpiired  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  numher. 
Books  or  records  relating  to  a  collection 
of  information  must  he  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Cenerallv.  tax  returns  and 


tax  return  information  are  confidential, 
as  recjiiired  hy  2(i  U..S.U,.  8103. 

Reijiiest  Eor  Comments:  Uomments 
submitted  in  response  to  this  notice  will 
he  summarized  and/or  included  in  the 
recpiest  for  OMB  ap|noval.  All 
comments  will  become  a  matter  of 
public  record,  (.omments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  jnactical  utility: 
(h)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
(juality.  utility,  and  clarity  of  the 
information  to  he  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  resjjondents.  including 
through  the  use  of  automated  collection 
techni(jues  or  other  forms  of  information 
technologv:  and  (e)  estimates  of  ca])ital 
or  start-ii])  costs  and  co.sts  of  o])eration. 
maintenance,  and  purchase  of  services 
to  j)rovide  information. 

Approved:  I’eliruarv  (>.  2013. 

Yvette  Lawrence. 

IRS  Reports  Cieani nee  Officer. 

II'K  Dim:.  2(I1:1-():»24(>  l•■ill!ll  2-12-1:1:  «.4.'‘i  iiin| 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

United  States  Mint 

Pricing  for  the  2013  Commemorative 
Coin  Programs — Silver  and  Clad  Coin 
Options 

AGENCY:  United  States  Mint.  Department 
of  the  Treasury. 

action:  Notice. 

SUMMARY:  The  United  States  Mint  is 
announcing  prices  for  the  2013  Girl 
Scouts  of  the  USA  Centennial  Silver 
Dollar  and  the  2013  .5-Star  Generals 
Gommemorative  (]oin  Program  for  the 
silver  and  clad  coin  options. 


Product 

Introductory 

price 

Regular 

price 

2013  Girl  Scouts  of  the  USA  Centennial  Proof  Silver  Dollar  . 

S54.95 

S59.95 

2013  Girl  Scouts  of  the  USA  Centennial  Uncirculated  Silver  Dollar . 

50.95 

55.95 

2013  5-Star  Generals  Proof  Silver  Dollar . 

54.95 

59.95 

2013  5-Star  Generals  Uncirculated  Silver  Dollar  . 

50.95 

55.95 

2013  5-Star  Generals  Proof  Half  Dollar  . 

17.95 

21.95 

2013  5-Star  Generals  Uncirculated  Halt  Dollar . 

16.95 

20.95 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  Landry.  Acting  A.ssociate  Director 
for  Sales  and  Marketing.  United  States 
Mint,  801  9th  Street  N\V..  Washington. 
DC  20220;  or  call  202-3.54-7500. 


Aiifhorily:  31  ll..S.(;.  tiS.5111.  .51 12  K  971)1; 
Pul).  L.  1 1 1-88.  sec.  8;  Pul).  L.  1 11-282.  sec. 
8. 


Dated:  Pebruarv  8.  2013. 

Richard  A.  Peterson. 

Acting  Director,  t  United  States  .Mint. 

IKK  Doc.  2(n:i-0;)2:D  Kiled  2-12-1.3;  «;4.5  iiin| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0043] 

Proposed  Information  Collection 
(Declaration  of  Status  of  Dependents) 
Activity:  Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VdlA)  is  announcing  an 
opportunity  for  ])nl)li(:  comment  on  the 
proposed  collection  of  ccatain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
199,1.  Federal  agencies  are  rerjuired  to 
publish  notice  in  the  Federal  Register 
concerning  each  pro])os(;d  collection  of 
information,  including  each  propo.sed 
extension  of  a  currently  approved 
collection,  and  allow  BO  days  for  public 
comment  in  response  to  the  notice.  This 
notic(!  solicits  comments  on  information 
needed  to  confirm  marital  status  and 
dependent  children. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  he 
receiv(!d  on  or  before;  April  1.'),  2013. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
F(;d(;ral  Dock(;t  Management  ,Sy.stem 
(FDMS)  at  WWW. hit ions.gov  or  to 
Nancy  ).  Kessinger.  Vet(;rans  Benefits 
Administration  (2()M3.'j).  Di;|)artment  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW,  Washington.  DU  20420  or  email 
nancy. kessingei'@\’(i.gov.  Please  refer  to 
“OMB  Uontrol  No.  2900-0043”  in  any 
i:orrespondence.  During  the  comment 
period,  comments  may  he  viewed  online 
through  the  FDMS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nanev  J.  Kes.singer  at  (202)  032-8924  or 
FAX  (202)  032-892.1. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1991  (Pub.  L.  104-13;  44  U.S.C. 
3101-3121),  Federal  agencies  must 
obtain  approval  from  OMB  for  each 
collection  of  information  they  conduct 
or  spon.sor.  This  recpiest  for  comment  is 
being  made  i)nrsnant  to  Section 
310(i(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
c;ollection  of  information,  VBA  invites 
comments  on:  (1)  Wh(;ther  the  ])roi)osed 
collection  of  information  is  neces.sarv 
for  the  ])roper  performance  of  VBA’s 
functions,  including  wheth(;r  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  jjrojjosed  collection  of 
information;  (3)  ways  to  enhance  the 
(luality,  utility,  and  clarity  of  the 


information  to  he  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  technicpies  or 
the  use  of  other  forms  of  information 
technology. 

Tillc:  Declaration  of  .Status  of 
D(;])endents,  VA  Form  21-080c. 

OMB  Oontrol  Ninnhcr:  29()()-()()43. 

Tv[)c  ol  Beview:  Revision  of  a 
currently  approved  collection. 

Al)stracl:'Y\n)  form  is  used  to  obtain 
information  to  obtain  cnrr(;nt 
information  about  marital  .status  and 
existence  of  any  dej)endent  child(ren). 
The  information  is  n.sed  by  VA  to 
determine  the  correct  rate  of  })ayment 
for  Veterans  and  beneficiarif;s  who  are 
entitled  to  an  additional  allowance  for 
dependants. 

Affected  Public:  Individuals  or 
hon.seholds. 

Estimated  Annual  Barden:  10.100 
hours. 

Estimated  Average  Barden  per 
Besjiondent:  11  minutes. 

Erecinency  of  Besponse:  One  time. 

Estimated  Number  of  Bespondents: 
220.000. 

Dated;  I''el)niarv  7.  201 

By  (liriiclion  of  tin;  .Seendarv. 

William  F.  Russo, 

tlepiitv  Director.  Office  of  Begololions  Policy 
and  Moiuigemenl.  Office  of  (ienerol  Ooensel. 
Deporlinent  of  Veterans  A  ffairs. 

II  K  Ooc.  2()i:)-():i2(i2  Filial  2-12-i:{:  K:4,">  am| 
BILLING  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0300] 

Proposed  Information  Collection 
(Veterans  Application  for  Assistance  in 
Acquiring  Special  Housing 
Adaptations)  Activity:  Comment 
Request 

agency:  Veterans  Benefits 
Administration.  De])artment  of  Veterans 
Affairs. 

action:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
ojiportnnity  for  juiblic  connmint  on  the 
pro])osed  collection  of  certain 
information  bv  the  agenev.  Under  tin; 
Pajierwork  Reduction  Act  (PRA)  of 
1991,  Federal  agencies  are  reipiired  to 
publish  notice  in  the  Federal  Register 
concerning  each  propo.sed  collection  of 
information,  including  each  jiroposed 
i;xten.sion  of  a  currently  approv(;d 
collection,  and  allow  00  days  for  public 


comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  as.si.stant;(;  di.sal)l(;d  Veterans 
in  acipiiring  sjiecial  housing  and/or 
adaptations  to  their  curr(;nt  resident. 
DATES:  Written  comments  and 
recomm(;ndations  on  the  |)ropo.sed 
collection  of  information  should  lx; 
r(;ceiv(;d  on  or  before  April  J.l,  2013. 
ADDRESSES:  Submit  written  comments 
on  tin;  colh;ction  of  information  through 
the  Federal  Docket  Management  .System 
(FDM.S)  at  www.Begnlations.gov  or  to 
Nancy  ).  Kessinger.  Veterans  Bi;nefit.s 
Administration  (2()M31).  Dejiartment  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW..  Washington.  DU  20420  or  email 
nancy.kessinger@va.gov.  Please  refer  to 
"(DMB  Uontrol  No.  2900—0300"  in  anv 
corn;.spondence.  During  the  comment 
period,  comments  mav  be  viewed  online 
through  FDMS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nanev  ).  Kessinger  at  (202)  032-8924  or 
FAX  (202)  032-8921. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1991  (Pnh.  L.  104-13;  44  U.S.U.. 
3101 — 3121).  Federal  agencies  mn.st 
obtain  a])])roval  from  tin;  Office  of 
Management  and  Binlget  (OMB)  for  each 
coll(;ction  of  information  they  conduct 
or  spon.sor.  This  r(;(inest  for  comment  is 
being  made  pursuant  to  .Section 
3100(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on;  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performanci;  of  VBA’s 
functions,  including  whether  the 
information  will  have  jnactical  utility; 
(2)  the  accuracy  of  VBA’s  estimate  of  the 
burden  of  the  projnised  collection  of 
information;  (3)  ways  to  (;nhance  the 
(inality.  utility,  and  clarity  of  the 
information  to  he  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techni{|nes  or 
the  n.se  of  other  forms  of  information 
technology. 

Title:  Veterans  Application  for 
A.ssistanci;  in  Acquiring  .Sp(;cial 
Housing  Adaptations,  VA  Form  20- 
4111(1. 

OMB  Control  Number:  2tK)()-()3()(). 

Tvfie  of  Beview:  R(;vision  of  a 
cnrrentlv  approved  colk;ction. 

Abstract:  Title  38.  U.S.U.  2101 
authorizes  assistance  to  di.sahl(;d 
V(;terans  in  accpiiring  sp(;cial  housing 
and  adaptations  to  dwellings.  Under  38 
U.S.U.  2101(1)).  grants  an;  available  to 
assist  V(;terans  in  making  adaptations  to 
their  current  r(;sid{;nce.s  or  one  which 
they  int(;nd  to  live  in  as  long  as  the 
home  is  owned  hv  the  Veteran  or  a 
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member  of  the  Veteran’s  familv.  VA 
Form  2 0-4 .'if) .'id  enabhis  field  personnel 
to  evaluate  the  recpuist  for  adaj)tations. 
This  form  is  lUHuhul  because  of  the 
difference  in  disabilities,  the  amount  of 
altmation.  ada|)tation  to  the  bouse  and 
title  r(!(|uirements. 


Affactod  Public:  Individuals  or 
households. 

Kstimutcd  Aniuud  liurdcn:  33  hours. 
Estimated  Averoge  Ihirdcn  pev 
Uespondent:  20  minut(!s. 

Enupicncv  ol  llcsiyonsc:  Om;  tiuu!. 
Estimated  Naailuu'  of  l{esi)oadeats: 
100. 


Dated:  l''el)riiarv  7.  201.3. 
lly  direction  of  tin?  .SecKitarv. 

William  1'.  Russo, 

Deputy  Director,  Offici!  of  lieipiltitions  Policy 
011(1  Aloiiofieiiient,  Office  of  (ienerol  Couusel, 
Department  of  \’(fter(ms  Affairs. 

II  K  Dec.  2()i:i-l)32ti()  Filed  2-12-i;i;  tt:4.'‘)  and 
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Environmental  Protection  Agency 


40  CFR  Parts  141  and  142 

National  Primary  Drinking  Water  Regulations;  Revisions  to  the  Total 
Conform  Rule;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Parts  141  and  142 

[EPA-HQ-OW-2008-0878;  FRL-9684-8] 

RIN  2040-AD94 

National  Primary  Drinking  Water 
Regulations:  Revisions  to  the  Total 
Conform  Rule 

AGENCY:  Rnvironiianital  Protection 
Agency  (FI’A). 

ACTION:  Final  rule. 

SUMMARY:  The  FiivironiiKintal  Protection 
Agency  (liPA  or  the  Agency)  is 
finalizing  revisions  to  the  1989  'fotal 
Coliforin  Rule  (TCR).  The  Revised  Total 
Coliforin  Rule  (R'fCR)  offers  a 
meaningful  opjiortunity  for  greater 
jmhlic  health  protection  beyond  the 
1989  T(]R.  Under  the  RT(3<  there  is  no 
longer  a  monthlv  inaxinunn 
contaminant  level  (MCL)  violation  for 
multiple  total  coliforin  detections. 
Instead,  the  revisions  nKinire  sv.stems 
that  have  an  indication  of  coliforin 
contamination  in  the  distriimtion 
.system  to  a.ssess  the  jirohlein  and  take 
corrective  action  that  may  reduce  ca.ses 
of  illnesses  and  deaths  due  to  potential 
fecal  contamination  and  waterhorne 
pathogen  exposure,  'fliis  final  rule  also 
u|)dates  provisions  in  other  rules  that 
reference  analytical  incithods  and  other 
reipiireinents  in  the  lt)8t)  'RiR  (e.g.. 


Public  Notification  and  Ground  Water 
Rules).  These  revisions  are  in 
accordance  with  the  19tHi  .Safe  Drinking 
Water  Act  (.SDW.^)  Amendments,  which 
recinire  FPA  to  review  and  revise,  as 
ajipropriate.  each  national  ])rimarv 
drinking  water  regulation  no  le.ss  often 
than  every  six  years.  The.se  revisions 
also  conform  with  the  .SDWA  provision 
that  recpiires  any  revision  to  "maintain, 
or  provide  for  greater,  protection  of  the 
health  of  iiecsoms."  As  with  the  lt)89 
T(iR,  the  RT(;R  applies  to  all  public 
water  sy.stians. 

DATES:  'fliis  final  rule  is  effective  on 
April  1.').  2013.  I'or  judicial  j)ur])oses, 
this  final  rule  is  jironuilgated  as  of 
Fehruary  13,  2013.  The  compliance  date 
for  the  rule  reipiirements  is  April  1, 

2010.  The  incorporation  by  reference  of 
certain  |)uhlications  listed  in  the  rule  is 
a])proved  by  the  Director  of  the  Federal 
Register  (FR)  as  of  Ajiril  l.'i,  2013. 
ADDRESSES:  KPA  has  established  a 
docket  for  this  action  under  Docket  ID 
No.  EPA-nQ-()W-2008-0878.  All 
(locnments  in  the  docket  are  listed  on 
the  hHj)://\\’n’\\’.ivgiil(itions.‘>ov  Web 
site.  Although  listed  in  the  index,  some 
information  is  not  pnhliclv  available, 
e.g.,  Gonluhmtial  Ihisine.ss  Information 
or  other  information  whose  disclosure  is 
restricted  by  .statute.  Gertain  other 
material,  such  as  co])yright(Hl  material, 
is  not  jilaced  on  the  Internet  and  will  hi; 
])uhlicly  available  only  in  hard  co])y 
form.  Pnhliclv  available  docket 


materials  are  available  either 
electronically  through  hWp:/ / 
\\'\\'\\'.rn<^iil(itioiis.g()\'  or  in  hard  co])v  at 
the  Water  Docket!  FPA/DG,  FPA  West, 
Room  3334.  1301  (Constitution  Ave. 

NW.,  Wa.shington,  DG.  The  Public 
Reading  Room  is  o])en  from  8:30  a.m.  to 
4:30  ]).m.,  Monday  through  f  ridav. 
(ixchiding  legal  holidays,  'fhe  telephone 
nnml)(!r  for  the  Public  Reading  Room  is 
(202)  .'j()0-1744,  and  the  telejihone 
nnmher  for  the  Water  Docket  is  (202) 
.')(i(i-2420. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Sean  Gonley,  .Standards  and  Risk 
Management  Division,  Office  of  CCronnd 
Water  and  Drinking  Water  (M(;-4007M), 
FCnvironmental  Protection  Agency,  1200 
Pennsylvania  Ave.  NW.,  Washington, 

DC;  20400;  telephone  nnmher:  (202) 
.^04-1781;  email  adflress; 
(:onU^y.se(in@ei)(i.gov.  l‘’or  general 
information,  contact  the  .Safe  Drinking 
Water  Hotline,  telejihone  nnmher:  (800) 
420-475)1.  The  .Safe  Drinking  Water 
Hotline  is  open  Monday  tlirough  Friday, 
excluding  legal  holidays,  from  10  a.m. 
to  4  ]).m.  Eastern  time. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Uayuhiifni  G’a/ego/'/e.s  and  KidiiiHS 

Entities  potentiallv  regulated  hv  the 
R'fGR  are  all  public  water  systems 
(PW.Ss).  Regulated  categories  and 
entities  include  the  following: 


Category 

Examples  of  regulated  entities 

Industry  . 

Federal,  State,  Tribal,  and  local  governments  . 

Privately-owned  community  water  systems  (CWSs),  transient  non-com¬ 
munity  water  systems  (TNCWSs),  and  non-transient  non-community 
water  systems  (NTNCWSs). 

Publicly-owned  CWSs,  TNCWSs,  and  NTNCWSs. 

'I’his  table  is  not  intended  to  he 
exhan.stive.  hut  rather  provides  a  guide 
for  readers  regarding  entities  regulated 
by  this  action.  'I’liis  table  lists  the  tyjies 
of  entities  that  EPA  is  now  aware  could 
potentially  he  regulated  hv  this  action. 
Other  types  of  entities  not  listed  in  the 
table  could  also  he  regulated.  To 
determine  whether  vonr  facilitv  is 
regulated  by  this  action,  von  should 
carefully  examine  the  definition  of 
“jmhlic  water  system"  in  ^141.2  and 
the  section  entitled  “Goverage”  in 
141 .3  in  title  40  of  the  (Code  of  F'ederal 
Regulations  ((CFR),  and  the  ajijilicahility 
criteria  in  §141.8.51(1))  of  this  rule.  If 
you  have  (jiiestions  regarding  the 
a])|)licahility  of  this  action  to  a 
jiarticular  entity,  consult  the  jierson 
listed  in  the  jireceding  FOR  FURTHER 
INFORMATION  CONTACT  .section. 


B.  (Jopifis  of  This  Document  and  Olhor 
Bohitad  Infornuition 

This  document  is  available  for 
download  at  IIN.SERT  WEB.SI'rE 
ADDRE.S.Sl,  For  other  related 
information,  .see  jireceding  di.scnssion 
on  docket.  EPA  akso  j)rej)ared  a 
Bosponso  to  (k)iniiionts  Document  that 
addres.ses  the  comments  received  during 
the  comment  jieriod  (to  access  this 
document,  search  for  Docket  ID  No. 
EPA-I  lQ-()W-2()()8-()878  in 
\v\v\\’.re<’ulotions.}>ov). 

(J.  Executive  Summorv 

EPA  is  finalizing  the  Revised  Total 
(Coliforin  Rule  (RT(CR).  'fhe  R'RCR 
maintains  the  j)urj)ose  of  the  1985)  Total 
(Coliforin  Rule  (T(CR)  to  jirotect  j)uhlic 
health  by  ensuring  the  integritv  of  the 
drinking  water  di.strihntion  system  and 
monitoring  for  the  jire.sence  of  microbial 


contamination.  EPA  anticijiates  greater 
j)ul)!ic  health  jirotection  under  the 
R'RCR.  as  it  reijuires  jjuhlic  water 
sv.stems  (PW.Ss)  that  are  vulnerable  to 
microbial  contamination  to  identify  and 
fix  jirohlems,  and  it  establishes  criteria 
for  systems  to  {jualify  for  and  stay  on 
reduced  monitoring,  thereby  jiroviding 
incentives  for  imj)roved  water  system 
oj)eration. 

The  RT(CR.  as  with  the  15)85)  T(CR,  is 
the  only  microbial  drinking  water 
regulation  that  aj)j)lies  to  all  PW.Ss. 
.Systems  are  recjuired  to  meet  a  legal 
limit  (i.e.,  maximum  contaminant  level 
(M(CE))  for  H.  coli,  as  demon.strated  hv 
reijuired  monitoring.  The  R'RCR 
sj)ecifies  the  frecjuency  and  timing  of 
the  microbial  testing  by  water  systems 
based  on  j)oj)ulation  served,  .system 
tyj)e,  and  source  water  tyjie.  The  rule 
also  recjuires  j)uhlic  notification  when 
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tlioro  i.s  a  jjotonlial  lioalth  threat  a.s 
iiulieated  by  monitoring  resnlt.s,  and 
when  the  .sy.stein  fail.s  to  identify  and  fix 
jjrohhnn.s  a.s  nxiniretl. 

The  entities  i)otentiallv  affected  l)v 
llio  RK.K  are  PWSs  that  are  cla.ssified  as 

(.onnnnnity  water  systcmis  (CWSs)  (e.t>. 
systems  that  j)rovide  water  to  vear- 
ronnd  residcnits  in  places  like  homes  or 
apartment  hmiding.s]  or  non-commnnitv 
water  .sy.stems  (NCWSs)  (e.o..  systems  ‘ 
dial  piovide  water  to  jjeople  in  locations 
such  as  .schools,  office  buildings 
reslanrants,  (;tc.):  State  primacy  ’ 
agencies;  and  local  and  tribal 
governments.  The  RTCR  applies  to 
aiJj)roximately  5.000  inVSs  that  serve 
apjnoximately  :no  million  (M) 
individuals. 

'fhe  RTCR  establishes  a  health  goal 
(maxmuim  contaminant  level  ooal  or 
MCLCd  and  an  MCL  for  E.  colia  mon> 
spec, lie  indicator  of  fecal  contamination 
and  potential  ha,-mf,d  pathogens  than 
total  colif()rms.  RPA  I'ejdaces  the  MCLf] 
and  M(.L  tor  total  coliforms  with  a 
treatment  techniejuo  for  colifoims  that 
r(!(]nii'es  as.ses.sment  and  coiTective 
action.  Many  of  the  organisms  detected 
oy  total  colifoi'in  methods  ai'e  not  of 
Jecal  origin  and  do  not  have  anv  diiect 
public  health  implication. 

Ihider  the  treatment  techniinie  for 
coliforms,  total  coliforms  serve  as  an 
indicator  of  a  potential  pathway  of 
contamination  into  the  distrihiition 
system.  A  PWS  that  exceeds  a  specified 
he(|iiency  of  total  coliform  occurrence 
must  conduct  an  assessment  to 
doterniine  if  any  .sanitary  defect.s  exist  fa 
sanitary  defect  is  defined  hv  the  RTdR  * 
as  a  “defect  that  conld  provide  a  I 

pathway  of  entry  for  microbial 
contamination  into  the  distrihiition  I 
sy.stem  or  that  is  indicative  of  a  failure  I 
oi  imminent  failure  of  a  harrier  that  is 
already  in  iilace");  if  anv  are  found,  tiie  ^ 
system  nui.st  correct  them.  In  addition.  ^ 
under  the  treatment  technicpii'  ^ 

nHjuirements.  a  PWS  that  incurs  an  E.  , 
coJi  MGL  violation  must  conduct  an 
as.s-essment  and  correct  anv  sanitarv  I 

defects  found.  ‘  K 

I  he  RTCR  links  monitoring  frecuiencv  R 
to  comjiliance  monitoring  results  and 
sy.stem  performance,  ft  provides  criteria  ^ 
that  well-o])erated  small  systems  must 
nioet  to  qualify  for  and  .stay  on  reduced 
monitoring,  ft  reijuires  increased 
monitoring  for  high-risk  small  systems  m 
with  nnacceptahle  comijliance  hi.story. 

It  al.so  reipiires  some  new  monitoring  M 
rociuirements  for  seasonal  systems  (such 
as  .state  and  national  jiarks).  N( 

fhe  ITfCR  eliminates  public  ^1 

notification  requirements  ha.sed  only  on  ' 
the  presence  of  total  coliforms.  Total 
coliforms  in  the  di.strihution  system  may  m- 
indicate  a  potential  pathway  for  1 
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contamination  hut  by  themselves  do  not 
f  ‘‘  llireat.  Instead,  the 

tix  R  I  CR  reipiires  public  iiotification  when 
an  t.  CO// M(,L  violation  occurs, 
indicating  a  iiotential  health  threat,  or 
when  a  PW.S  fail.s  to  conduct  the 
leipiired  a.s.sessnient  and  corrective 
action. 

the  RK.K  will  improve  public  health 
in-otection  by  reciiiiring  a.sse.ssment  and 
(.oirccfivo  action  and  ])r()vidin^ 
incentives  lor  iinjiroved  operation  The 
'"‘^'X'lnental  co.st  of  the 
Rl  CR  is  S14  million  annually  at  either 
,  n  thiee  or  seven  percent  discimnt  rate 
■  1  Ins  represents  total  increased  costs 

relative  to  IPHf)  'f’CR  provisions.  PWSs 
are  estimated  to  incur  approximately  97 
Jiercent  of  the  rule’s  net  annualized’ 
liresent  value  costs  at  the  three  percent 
discount  rate.  States  and  other  jirimacv 
agencies  incur  the  remaining  costs. 

Ablireviations  Used  in  This  Docunienl 

lllne.ss 

AllJS— A(:(|iiin;(l  Iniimine  Pefieieiiev 
Syiulroiiu; 

AlP  .Agri'einenl  in  I’riiiciplo 

Assecialion 

A  1 1  — Allornale  Te.sl  PreccHlurc 
HAT— 8,!sI  Available!  Tcchneloov 
(. — (iiilsius 

RoiKnl 

l-IJL  (,(!nl(!r.s  lor  Di.sease  Control  and 
I  nivenlion 

! “I  lE-^alalinns 

(.Ol — C.osI  oj  llliKiss 
CW.S— Cojiininnitv  Water  Svstiiin 
l)8P— Disinfection  Hvprodnct 
DWe— Drinking  Water  Conunitte!,! 

1^)— I'Cenomic  Analysis 
h(.-MUC — EC  Medium  with  MUC 
f *  A  Unitcid  .Statcis  Environmental 

Proloclion  A”(jih;v 

Rvmioinic  Resiiarcli  .Siirx  icc! 

R I  ^^~Eii\’ironm(!ntal  Teclinolo'>v 
Veri  Heat  ion 
i'R—FfKhnil  liagistcr 
(tWR— Croimd  Water  Ride 

CWl  IDl— (a-onnd  Water  Under  the  IDirei  t  H 

InlliKince  of  .Surface  WatiT 

HRR(, A— Health  Risk  Reduction  and  Cost 
Analysis 

Syndrome 
(^I'lloclio’n  Reijne.st 

lESWl  K— Intiiiim  EnhanciKl  Surface  Water 
I  niatment  Rule 
M — Million 

MCE— Maximum  Contaminant  I.evel 

Em-el  (toal 

mg/J. — Milligrams  per  I, iter 
ml — Milliliters 

MRI)E--Maxinunn  Residual  Disinfectant 

E(!V(!| 

MUC— 4-niethylunih(!llifervl-Heta-D- 

glucuronide 

NC\V.S--Non-community  Water  System 

^  l^'i liking  Water  Advisory 

f.ouncil 

NPDWR— National  Primary  Drinking  Water 
Regulation  j 

NTNCW.S-Non-Transient  Non-Community 
Water  System  ■  J 


rlv  i  ^k'lifSoiiient  and  Budget 

r?!’*'’’'''"’”  Mi'i'ihi'iiince 
I  N— Puhlii;  Notification 
PW.S-Pnhlic  Water  .System 
Rl' A— Regulatory  I'lexihility  Ai  t 

'f"h'l  Celiform  Ruli! 

.SAB  .Science!  Advisory  Board 

Administration 

.SD\\  A— .Sail!  Drinking  Water  Act 
SDWIS— .Safe  Drinking  Water  Information 
.System 

SDWIS/fED — .Sale  Drinking  Water 
hifonnation  System  Eederal  Version 
.SUt  —Standard  Ojierating  Procedure 
'  *^RfR— Stage  1  Disinfectants  and 
Disinlection  By|)rodni:ls  Rule 
Stage  2  DBPR-Stage  2  Di.sinfectants  and 
Disinlection  Byproducts  Rule 

ar-o  'fi'xihiient  Rule 

. .  ;  ' — lotiil  C^olilorin  Riilo 

I AC— Total  Coliform  Rule/Distrihution 
.S\  stem  Adyisory  (Committee 

mid  Einancial 

INC.W.S- Iransient  Non-Community  Water 

iSvsloni 

'fvcliiiical  Work  Cironp 
— Technology  and  (]ost 
U.S — United  States 
DV — Ultraviolet 
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II.  Background 

A.  Stdtiitarv  Aiiihoritv 

The  .Safe  Drinking  Water  Act  (.SDWA) 
retiuire.s  the  FPA  to  review  and  revise, 
as  aj)])r()])riate.  eacli  existing  national 
primary  drinking  water  regulation 
(NPDWR)  no  less  often  than  every  six 
V(!ars  (SDWA  .sei:fion  141 2(1))(!)),  42 

IJ. S.C.  30()g-l(h)(b)).  In  2003.  FPA 
(:oin|)leled  its  review  ol  llie  lObO  TCCK 
(IJSEPA  lObOa.  .'54  FR  27.'544,  )une  20, 
lObO)  and  (ib  NPDWRs  for  cliemicals 
tliat  were  promulgated  prior  to  1097 
(USEFA  2003.  Ob  FR  4200b.  July  lb. 
2003).  The  jnirjKise  of  tlie  review  was  lo 
identify  new  lieallh  risk  as.sessments. 
clianges  in  teclmology,  and  other  factors 
that  would  ])rovide  a  health-related  or 


technological  basis  to  sn|)])ort  a 
regulatory  revision  that  would  maintain 
or  improve  puhlic  health  jirotection.  In 
the  .Six-Year  Review  1  determination 
])uhlished  in  )nlv  2003  (IKSEPA  2003,  Ob 
FR  4200b,  )uly  I’b,  2003).  EPA  .stated  its 
intent  to  revi.se  the  lObO  T(CK. 

B.  Biirposd  of  the  Biih; 

I'iPA  promulgated  the  lObO  T(CR  lo 
diu:rea.se  the  risk  of  waterhorne  illness. 
Among  all  .SDWA  roles  jiromnlgaled  for 
preventing  waterhorne  illness,  onlv  the 
ixCR  ajijilies  to  all  PWSs,  making  the 
rule  an  essential  component  of  the 
multi-harrier  approach  in  puhlic  health 
protection  against  endemic  and 
ejiidemic  disease.  In  comhination  with 
the  other  .SDWA  rules  (e.g..  the  (Iroimd 
Water  Rule  (CAVR)  (IISEPA  2000c.  71  FR 
0.'5.'574.  Novemher  b,  2000)  and  the  suite 
of  surface  water  treatment  rules  (IISEPA 
lObOh:  IISEPA  lOObh;  IISEPA  2002: 
II.SEPA  2000(1)).  the  RTCCR  will  hotter 
address  the  lObO  T(1R  ohj(;ctives  and 
(Mihance  the  multi-harrier  approach  to 
protecting  puhlic  health,  especially  with 
res])ect  to  small  ground  water  PW.Ss. 

In  recent  years,  the  numher  of 
violations  under  the  ItIbO  T(CR  hav(! 
remained  relatively  steady,  as  shown 
and  discus.sed  in  Exhibit  4.11  and 
Appendix  (I  of  the  Economic  Anaivsis 
for  the  Final  Ihn'iscd  Total  Coliform 
Bale  (RTCR  EA)  (II.SEPA  2012a).  EPA 
believes  that  this  is  reflective  of  a  .sUmdy 
.state  among  PW.Ss  complying  with  the 
lObO  T(CR  and  any  im])rovements  likely 
to  occur  under  that  ride  have  largely 
been  achieved.  In  outlining 
recommendations  for  further  reductions 
in  occurrence.  EPA  and  the  Total 
(loliform  Rule  Distribution  .Sy.stem 
Advisory  (lommittee  (TCIRD.SACI) 
develojied  an  Agreement  in  Principle 
(AlP)  (II.SEPA  200bc).  which  became  the 
basis  of  the  pro])o.sed  and  final  RTCR. 
.See  section  II.C.l  of  this  iireamhle.  Total 
Coliform  Distribation  System  Advisorv 
Committee  (TCBDSAC),  for  more 
information  about  the  TCRD.SAC  and 
the  AlP. 

The  RTCR  aims  for  greater  jnihlic 
health  protection  than  the  lObO  TC'R  in 
a  cost-effective  manner  by:  (1) 
Maintaining  the  objectives  of  the  lObO 
TCR  (i.e..  to  evaluate  the  effectiveness  of 
treatment,  to  determine  the  integrity  of 
the  distribution  system,  and  to  signal 
the  possible  presence  of  fecal 
contamination);  (2)  reducing  the 
jiotential  jiathways  of  contamination 
into  the  distribution  sv.stem  (.see  section 
II. D  of  this  preamble,  Pablic  Hecdtb 
Concerns  Addressed  by  the  Bevised 
Total  Coliform  Bale);  (3)  using  the 
o])timal  indicator  for  the  intended 
olijectives  (i.e..  using  total  coliforms  as 
an  indicator  of  system  operation  and 
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condition  rather  tlian  an  iininediate 
])ul)li(:  health  concern  and  using  E.  coli 
as  a  fecal  indicator  (see  sections  II. D, 
Public  Health  (Concerns  Addressful  hv 
the  Revised  Toted  Colifonu  Rule,  and 
Ill.H,  Rule  Coustruet:  MCLG  aud  MCI 
for  K.  coli  and  Goliform  Treatment 
Teehnique.  of  this  |)reainhle));  (4) 
reciuiring  more!  .stringcait  standards  than 
tho.se  of  the  1980  TCR  for  systems  to 
(inalify  for  reduced  monitoring  (see 
sections  Ill.Cl.l.h.iii,  Reduced 
monitoring,  and  lll.(;.1.c.iii.  Reduced 
monitoring,  of  this  ])reaml)le);  and  (,'j) 
UKiuiring  systems  that  may  he 
vulnerahle  to  contamination,  as 
imlicated  hy  their  monitoring  results 
and  by  the  nature  of  their  operation 
(e.g..  seasonal  systems),  to  monitor  more 
fnHiuently  and  have  in  place  procedures 
that  will  minimize  the  incidence  of 
contamination  (e.g.,  reejniring  .start-uj) 
proc(!dures  for  seasonal  systcmis)  (see 
setlions  llI.C.l .h.iv.  Increased 
monitoring.  lll.C.l.c.iv,  Requirements 
for  returning  to  niontlilv  monitoring. 
and  lll.Cl.l.f,  Seasoned  systems,  of  this 
preamhle).  EPA.  therefore.  antici])ates 
gniater  puhlii;  health  ])rotection  under 
the  RTCR  comj)ared  to  the  H)8‘)  TCR 
because  of  the  RTCR’s  more  preventive 
a])])roach  to  identifying  and  fixing 
problems  that  affect  or  may  affecl  public 
liealth. 

G.  Rule  Deivedeipment 

1.  Total  Coliform  Rule  Distribution 
System  Advisory  C.ommittee 
Ci’CRDSAC) 

The  revisions  to  the  198‘)  TCR  are 
primarily  based  on  the 
recommendations  of  the  Total  Coliform 
Rule  Di.strihution  System  Advisory 
('.ommittee  (“TCRDSACT  or  the 
“advisory  committee”).  EPA  established 
the  TCRDSAC  in  June  2007  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  .'3 
IJ.S.C.  App.2,  9(c).  to  provide 
ret:ommendations  to  EPA  on  revisions 
to  the  1989  TCR  and  on  what 
information  about  distribution  system 
issues  is  needtid  to  better  understand 
and  address  ])o.ssihle  ]nihlic  health 
impacts  from  ])otential  degradation  of 
drinking  water  (lualitv  in  clistrihntion 
.systems  (IJSEPA  2007a,  72  FR  3.'58()t). 
June  29.  2007). 

All  advisory  committee  members 
agreiid  to  a  set  of  recommendations  and 
signed  a  final  Agreement  in  Princi])le 
(AIP)  in  Septeinher  2008.  Pursuant  to 
the  AIP,  EPA  on  July  14.  2010  propo.sed 
revisions  to  the  1989  TCR  (USEPA 
2010a,  7,'i  FR  40920,  July  14.  2010)  that, 
to  the  maximum  extent  consistent  with 
ICPA’s  legal  obligations,  had  the  .same 
sul)stance  and  effect  as  the  elements  of 


the  AIP.  'I’he  AIP  and  details  about  the 
advisory  committee  can  he  h)und  at 
EPA’s  VVel)  site  at  http:/ /weiten'.epa .gew/ 
leiw’siegs/ridesivgs/sehvei/ ter/ 
reiguleitie)n_ren’isie)ns_te:relseie:.e:fm. 

2.  Stakeholder  Involveimnit 

In  accordance  with  one  of  the 
rec;ommendations  of  the  'RlRDSACk 
EPA  held  two  annual  stakeholder 
meetings.  ])rior  to  ])ul)lishing  the 
j)roposed  revisions,  to  which  all 
advisory  committee  membiirs  and  the 
public  at  large  were  invited.  In  April 

2009  and  May  2010,  EPA  held  the.se 
stakeholder  meetings  to  provide  ui)date.s 
and  an  opportunity  for  stakeholders  to 
j)rovide  feedback  on  the  development  of 
a  proposed  RTCR  that  had  the  saim; 
substance  and  effect  as  the 
recommendations  in  the  AIP. 

EPA  jjroposed  the  RT(]R  on  July  14. 

2010  (USEPA  2010a,  7.'i  FR  40920,  July 
14,  2010)  and  retjuested  public 
comment.  EPA  received  apjjroximatelv 
I.'IO  comment  letters  on  the  proposal 
and  considered  the  conuiKmts  in  making 
revisions  to  the  final  RT(3C  Kev  issues 
raised  by  tin;  commenters  are  discusstul 
in  their  corr(!S])onding  sections  of  this 
])r(!ambl(;.  A  Resi)e)nse  to  Ge)mmemts 
Deycument  is  available  in  the  docket  of 
the  RT(3<  (.search  for  Docket  ID  No. 
EPA-1  lQ-()\V-2008-0878  in 
ivn'\\’.re;guleitie)ns.ge)v). 

During  the  public:  comment  period  for 
the  propo.sed  R'lTiR,  EPA  also  luild 
several  meetings  to  solicit  and  ])rovide 
the  public  with  information  about  the 
l^rovisions  of  the  jcropo.sed  rule.  In 
addition  to  considting  with  the  advisory 
committcce  and  holding  stakeholder 
meetings,  EPA  considted  with  s]jec;ific 
stakeholders  such  as  the  National 
Drinking  Water  Advisory  Council 
(NDWA(]),  the  Science  Advisory  Board 
(SAB),  and  'I’ribal  rcijnesentatives, 
among  others.  These  considtations  are 
discu.ssed  in  .sccction  VII  of  this 
prcxunble,  Steitutorv  and  Exee:utive 
Oreler  Revienv. 

D.  Public  liendth  Ge)ne:erns  Aelelressed  hy 
the  Reviseel  Toteil  Gediform  Rule 

1.  Public  Health  Conccaiis,  Fecal 
Contamination,  and  Waterborne 
Pathogens 

The  RTCR  aims  to  increase  public 
health  jcrotection  through  the  reduction 
of  ])ot(!ntial  pathways  of  entry  for  fecal 
contamination  into  the  distrilnition 
system.  Since;  the.se  ])otential  jeathways 
r(;]n'e.sent  vulnerabilities  in  the 
di.strihution  .sy.st(;m  wher(;by  fecal 
contamination  and/or  waterborne 
pathogems,  including  bacteria,  viruses 
and  jcarasilic  protozoa  coidd  possibly 
enter  the  system,  the  reduction  of  these 


pathways  in  general  shoidd  l(;ad  to 
n;duced  exposure  and  associated  risk 
from  the.se  contaminants.  Fecal 
contamination  and  waterborne 
pathogens  can  cause  a  variety  of 
illne.sses,  including  acute 
gastrointestinal  illness  (ACI)  with 
diarrhea,  abdominal  discomfort,  nau.sea, 
vomiting,  and  oth(;r  symptoms.  Most 
ACI  ca.s(;s  are  of  short  duration  and 
result  in  mild  illness.  Other  more  .severe 
illne.sses  caused  by  waterborne 
pathogens  include  hemolytic  uremic 
syndrome  (HUS)  (kidney  failure), 
hepatitis,  and  bloody  diarrhea  (WHO 
2004).  Chronic  disease  such  as  irritable 
bowel  syndrome,  renal  impairment, 
hypertension,  cardiovascular  disease 
and  reactive  arthritis  can  residt  from 
infection  by  a  waterborne  agent  ((dark  et 
al.  2008;  Ciark  et  ed.  2010;  Moorin  et  al. 
2010). 

When  humans  are  expo.sed  to  and 
infected  by  waterborne  enteric 
pathog(;ns.  the  pathogens  become 
ca])able  of  rej)roducing  in  the 
gastrointestinal  tract.  As  a  result, 
healthy  humans  shed  pathogens  in  their 
feces  fora  period  ranging  from  days  to 
weeks.  This  shedding  of  pathogens  often 
occurs  in  the  absence  of  any  signs  of 
clinical  illness.  Regardless  of  whether  a 
])athogen  causes  clinical  illness  in  the 
j)erson  who  sheds  it  in  his  or  her  feces, 
the  pathogen  being  shed  mav  infect 
other  p(;ople  directly  hy  p(;r.son-to- 
p(;r.son  spread,  contact  with 
contaminated  surfaces,  and  other  means 
r(;ferred  to  as  .secondary  spread.  As  a 
n;.sult.  waterborne  pathogens  that  are 
initially  waterborne  may  subsequently 
infect  other  i)(;{)ple  through  a  variety  of 
routes  (WHO  2004).  Sensitive 
subpopulations  are  at  greater  risk  from 
waterborne  disease  than  the  g(;neral 
|)opulation  (Oerba  ed  al.  1990).  For  a 
discussion  of  .sensitive  subpoj)ulation.s. 
see  section  VII. L  of  this  preamble, 
Impeie.'ts  e)n  Sensitive  Sid)pe)pulatie)ns  as 
Rexiuired  hy  See:tion  14I2(hj(3)(c)(i)(V} 
e)f  the  Idflti  Amendments  of  the  Seife 
Drinking  Wetter  Act  (SDWA). 

2.  Indicators 

Total  coliforms  are  a  group  of  closely 
related  bacteria  that,  with  a  few 
exceptions,  are  not  harmful  to  humans. 
Cd)liforms  are  abundant  in  the  feces  of 
warm-blooded  animals,  but  can  also  be 
found  in  acpiatic  environments,  in  soil, 
and  on  vegetation,  (d)liform  bacteria 
may  be  trans])orted  to  surface  water  by 
run-off  or  to  ground  water  by 
infiltration.  Total  coliforms  are  common 
in  ambient  water  and  may  be  injured  by 
environmental  stresses  such  as  lack  of 
nutrients,  and  water  treatments  .such  as 
chlorine  di.sinfec:tion,  in  a  manner 
similar  to  most  bacterial  pathogens  and 
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many  viral  enlerie  pathogens  (ineluding 
fecal  pathogens).  Fl’A  consichiis  total 
colifornis  to  he  a  u.seful  indicator  that  a 
])otential  ])ath\vay  exists  through  which 
local  contamination  can  (mter  the 
(iistrihntion  system.  This  is  hijcau.se  the 
ahsimce  (versus  tin;  j)resence)  of  total 
colifornis  in  the  (Iistrihntion  system 
indicates  a  reduced  likelihood  that  fecal 
contamination  and/or  waterborne 
jiathogens  are  occurring  in  the 
distribution  system. 

Under  the  l‘)89  T(3<.  each  total 
coliform-))ositive  samjile  is  assayed  for 
either  fecal  colifornis  or  E.  coli.  Fecal 
coliform  bacteria  are  a  subgroup  of  total 
colifornis  that  traditionally  have  been 
associated  with  fecal  contamination. 
Since  the  promulgation  of  the  198‘) 

T(;R.  more  information  and 
under.standing  of  the  suitability  of  fecal 
coliform  and  E.  coli  as  indicators  have 
become  available.  Studv  has  .shown  that 
the  fecal  coliform  assay  is  imprecise  and 
too  often  cajitures  bacteria  that  do  not 
originate  in  the  human  or  mammal  gut 
(Fdlierg  e/  oi.  2()()()).  On  the  other  hand. 

E.  coli  is  a  more  restricted  group  of 
coliform  bacteria  that  cdmo.st  always 
originate  in  the  human  or  animal  gut 
(Fdherg  ct  ol.  2()0()).  Thus.  E.  coli  is  a 
better  indicator  of  fecal  contamination 
than  fecal  colifornis.  The  jirovisions  of 
the  KTOR  rellect  the  imjiroved 
nnderstanding  of  the  value  of  total 
colifornis  and  E.  coli  as  indicators. 

3.  Occurrence  of  f'ecal  (kintamination 
and  Waterborne  Pathogens 

a.  Presence  of  fecal  contaniinalion. 
Fecal  contamination  is  a  verv  general 
term  that  includes  all  of  the  organisms 
found  in  feces,  both  pathogenic  and 
nonpathogenic.  Fecal  contamination  can 
occur  in  drinking  water  both  through 
use  and  inadecpiate  treatment  of 
contaminated  source  water  as  well  as 
direct  intrusion  of  fecal  contamination 
into  the  drinking  water  distribution 
.system.  Liebernian  el  al.  (1994)  discu.ss 
the  general  association  between  fecal 
contamination  and  waterborne 
jiathogens.  Biofilms  in  distribution 
systems  may  harbor  waterborne 
bacterial  pathogens  and  accumnlate 
enteric  viruses  and  jiarasitic  protozoa 
(Skraber  et  al.  2()().'i:  Helnii  et  al.  2008). 
Waterborne  pathogtms  in  biofilms  inav 
have  entered  the  (Iistrihntion  svsteni  as 
fecal  contamination  from  humans  or 
animals. 

(lo-occnrrence  of  indicators  and 
waterborne  pathogens  is  difficult  to 
measure.  While  the  analytical  methods 
approved  by  FPA  to  assay  for  E.  coli  are 
able  to  detect  indicators  of  fecal 
contamination,  they  do  not  siiecificallv 
identify  most  of  the  pathogenic  E.  coli 
strains.  There  are  at  least  700  recognized 


E.  coli  strains  (Kaper  el  al.  2004)  and 
about  10  percent  of  recognized  E.  coli 
strains  are  i)ath()g(!nic  to  humans  (Feng 
19‘).1;  llu.s.sein  2007;  Kajier  et  al.  2004). 
Pathogenic  E.  coli  include  E.  coli 
Ol. '57:1 17,  which  is  the  iiriniary  cause  of 
Hll.S  in  the  United  .States  (Rangel  el  al. 
200.')).  The  U.S  Ckmters  for  Disease 
(k)ntrol  and  Prevention  ((’.D(^)  estimates 
that  there  are  73.000  cases  of  ilhuiss 
each  vear  in  the  U.S  due  to  E.  coli 
Ol  .'57:1 17  (M(!a(l  et  al.  1999).  The  C’.DO 
estimates  that  about  1.'5  percent  of  all 
reported  E.  coli  0137:1 17  cases  are  due 
to  water  contamination  (Rangel  el  al. 
2003).  Active  surveillance  by  CDU, 
shows  that  (5.3  ])er(:ent  of  F.  coli 
0137:117  cases  progre.ss  to  HU.S  (Chiffin 
and  Tauxe  1991;  (Jonld  el  al.  2009)  and 
about  12  percent  of  UUS  (;a.S(!S  result  in 
(hiath  within  four  years  (Garg  el  al. 

2003).  About  4  to  13  p(;rcent  of  cases  are 
transmitted  within  hou.seholds  by 
s(;(:()n(larv  transmission  (Parrv  and 
.Salmon  1998). 

Because  FPA-approved  .standard 
methods  for  E.  coli  do  not  typically 
identify  the  jire.sence  of  the  pathogenic 
E.  coli  strains,  an  E.  (;o//-])()sitive 
monitoring  r(!sult  is  an  indicator  of  fecal 
contamination  hut  is  not  nece.ssarily  a 
measure  of  waterborne  jialhogen 
occurrence.  .Sjiecialized  assays  and 
methods  are  used  to  identify  waterborne 
jiathogens,  including  jiathogenic  E.  coli. 

One  notable  excejition  is  the  data 
rejiorted  by  (kioley  el  al.  (2()()7),  which 
showed  high  concentrations  of 
jiathogenic  E.  coli  strains  in  sanijiles 
containing  high  concentrations  of  fecal 
indicator  E.  coli.  'I’hese  data  are  from 
streams  and  other  jioor  (juality  surface 
waters  surrounding  Ckilifornia  sjiinach 
fields  a.ssociated  with  the  20()()  E.  coli 
0137:117  foodborne  outbreak.  Data 
(Hjuivalent  to  the.se  samjiles  are  not 
available  from  drinking  water  sanijjles 
collected  under  the  1989  TOR. 

Because  E.  coli  is  an  indicator  of  fecal 
contamination  (Fdherg  el  al.  2()()()),  and 
because  of  the  general  a.ssociation 
between  fecal  contamination  and 
waterhorne  jiathogens  (Lieherman  et  al. 
1994;  Liebernian  et  al.  2()()2),  E.  coli  is 
a  meaningful  indicator  for  fecal 
contamination  and  the  jiotential 
jiresence  of  a.ssociated  jiathogen 
occurrence. 

I).  Walerhorne  disease  outbreaks.  The 
(31G  defines  a  waterhorne  disease 
outbreak  as  occurring  when  at  least  two 
jiersons  exjierience  a  similar  illne.ss 
after  ingesting  a  sjiecific  drinking  water 
(or  after  exjiosure  to  recreational  water) 
contaminated  with  jiathogens  (or 
chemicals)  (Kramer  et  (d.  199(5),  or  when 
one  jierson  exjieriences  amoebic 
meningoencejihalitis  after  similar 
waterborne  exjiosnre.  'I’he  GDC' 


maintains  a  database  on  waterborne 
disease  outbreaks  in  the  United  .States, 
'file  database  is  ha.sed  ujion  resjionses  to 
a  voluntary  and  confidential  survey 
form  that  is  conijileted  by  .State  and 
local  jiulilic  health  officials. 

The  National  Research  Goimcil 
strongly  suggests  that  the  number  of 
identified  and  rejiorted  outbreaks  in  the 
GDC-  database  for  surface  and  ground 
waters  rejiresents  only  a  small 
jiercentage  of  the  actual  number  of 
waterhorne  disease  outbreaks  (NRG 
1997;  Bennett  el  al.  1987;  llojikins  et  al. 
1983  forGolorado  data).  Under- 
rejiorting  occurs  because  most 
waterborne  outbreaks  in  community 
water  systems  are  not  recognized  until 
a  sizable  jirojiortion  of  the  jiojiulation  is 
ill  (Perz  et  al.  1998;  Graun  199(5), 
jierhajis  1  jiercent  to  2  jiercent  of  the 
jiojiidation  (C^raun  199(5).  FPA  drinking 
water  regulations  are  designed  to  jirotect 
against  endemic  waterborne  disease  and 
to  minimize  waterhorne  outbreaks.  In 
contrast  to  outbreaks,  endemic  disease 
refers  to  the  jiersistent  low  to  moderate 
level  or  the  usual  ongoing  occurrence  of 
illness  in  a  given  j)()j)nlati()n  or 
ge()graj)hic  area  (Graun  et  al.  200(5). 

Ill.  Requirements  of  the  Revised  Total 
Goliform  Rule 

The  RTC]R  maintains  and  strengthens 
the  ohj(!(:tives  of  the  1989  I'GR  and  is 
consistent  with  the  recommendations  in 
the  AIP.  The  ()l)iectiv(!s  are:  (1)  To 
evaluate  the  eff(!ctivene.ss  of  tr(!atment, 
(2)  to  determine  the  integrity  of  the 
distribution  syst(im.  and  (3)  to  signal  the 
j)().ssihl(!  j)resen(;e  of  fecal 
contamination.  The  R'l’C^R  l)ett(!r 
addresses  the.se  objectives  hv  re(juiring 
.systems  that  mav  he  vidnerable  to  fecal 
contamination  (as  indicated  by  their 
monitoring  results)  to  do  an  as.sessnnait, 
to  identify  whether  any  sanitary 
(l(!fect(s)  is  (are)  jjre.sent.  and  to  correct 
the  delects.  Therefore,  the  Agency 
anticij)at(^.s  great(;r  j)uhlic  health 
jii'otection  nmhir  the  R'l'GR  (:omj)are(l  to 
the  1989  'I'C'R  because  of  its  more 
j)r(!V(!ntive  aj)j)roa(;h  to  identifying  and 
fixing  jn'ohlems  that  affect  or  may  affect 
jnihlic  health.  The  following  is  an 
overview  of  the  kev  jnovisions  of  the 
RTGR; 

•  MdLG  and  MCE  for  E.  coli  and 
coliform  treatment  techni(jne  for 
protection  agennst  potenii(d  fec(d 
contamination.  The  RTGR  establishes  a 
maximum  contaminant  level  goal 
(M(]LG)  and  maximum  contaminant 
level  (MGL)  for  E.  coli.  Under  the  R'l’GR 
there  is  no  longer  a  monthly  maximum 
contaminant  level  (MGL)  violation  for 
multij)le  total  coliform  detections.  The 
RT(-R  takes  a  j)reventive  aj)j)roa(:h  to 
protecting  j)uhlic  health  by  e.stahli.shing 
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H  coliform  treatment  teclmitnu!  for 
protection  against  jiotential  fecal 
‘■•‘)ntainination.  Tlie  treatment  technii.m 
uses  lioth  total  coliforms  and  H  roli 
numitoring  results  to  start  an  evaluation 

ir"mvc  reipiires 

the  I  W.S  to  conduct  follow-ni) 

corrective  action  that  could  jirevent 
hitnre  incidences  of  contamination  and 
nxiiosure  to  fecal  contamination  and/or 
\vater|)(„-,K;  pathogmis.  See  .section  III.I3 
oi  this  preamhie.  Ruin  Construct:  MCI  n 
and  M(.L  for  E.  call  und  Coliform 
Iivutnwnt  rnchniqun.  for  further 
discussion  on  the  MCUf.  Mcp.  and 
lie, it  muni  te(:hni(|ue  requirements. 

tc:r 

1  \yss  will  continue  to  monitor  for  total 
i.oliforms  and  E.  co// according  to  a 
sample  siting  plan  and  .schedule  specific 
to  the  .system. 

Samjile  siting  jdans  under  the  RTCR 
imist  continue  to  he  repre.sentative  of 
tile  water  throughout  the  di.strihution 
system.  Under  the  RTCR,  .systems  have 
h(.  flexihiiily  to  propo.se  repeat  .sample 
(H:ation.s  that  best  verify  and  determine 
(.  oxtent  of  jiotential  contamination  of 
tin  dislnhution  .system  rather  than 
liaving  to  .sample  within  five 
connectums  upstream  and  downstream 
ot  the  total  coliform-positive  .sample 
location  In  lieu  of  projiosing  new  reiieat 
sample  locations,  the  systems  mav  stav 
'|V'I>  r  '  “sed  under  the  IPHt) 

K.R  of  'vithin-five-connections- 
ujisf^ream-and-downstream  of  the  total 
(.oliform-positive  .sample  location. 

As  with  the  15)85)  TCR.  the  RTCR 
allows  reduced  monitoring  for  some 
small  ground  water  .systems.  The  RTCR 
IS  expected  to  improve  public  health 
J)rotei:tion  compared  to  the  15)85)  TCR  hv 
lofiuiring  small  ground  water  svstems 
tfiat  are  on  or  wish  to  conduct  reduced 
monitoring  to  meet  certain  eligihilitv 
onteria.  Examples  of  the  criteria  include 
a  .sanitary  survey  showing  that  the 
system  IS  free  of  sanitary  defects,  a  clean 
(.ompliance  history  for  12  months,  and 
a  recurring  annual  site  visit  hv  the  State  ; 
and/or  a  vol  untary  Level  2  as.sessment  : 
tor  .systems  on  annual  monitorine  I 

Vor  small  ground  water  .systems,  the 
R  t  CR  requires  increased  monitoring  for  ' 
iiigh-risk  .systems  such  as  those  that  do  ( 
not  have  a  clean  coinjiliance  historv  r 
wilder  the  RTCR.  The  RTCR  sjiecifies 
oonditions  under  which  .svstem.s  will  no  '1 
longer  he  eligible  for  reduced  v 

monitoring  and  he  reipiired  to  return  to  v 
nnitine  monitoring  or  to  monitor  at  an  r, 
iii(>iohs(h1  fr(KjU(Jiu:y. 

The  RTCR  requires  svstem.s  on  a 
quarterly  or  annual  monitoriiig  „ 

liecjuency  (applicable  onlv  to  ground  (■( 

water  .s^>’stems  servi ng  1 .()()()  or  fewer  (•', 
poojile)  to  collect  at  least  three 
additional  routine  monitoring  samples  R' 
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the  month  following  one  or  more  total 
(.ohform-positive  samples,  unless  the 
wo  State  waives  the  additional  routine 
monitoring.  This  is  a  reduction  in  the 
>w  required  niimher  of  additional  routine 
'>  samples  from  the  15)85)  TCR  which 

■■wqwire.sa)lea.slfive  routine  .samples  in 
the  month  following  a  total  coliform- 

f  ”>I>lo  for  aH  systems  .serving 
1  4.100  or  fewer  people  ^ 

I  'I’1»'1»»9T(;R  requires  all  sv.stems 
>  .serving  1  ,()()0  p^oplo  to  collect 

at  lea.st  four  repeat  samples  while 
loquiring  PVVSs  .serving  1 .()()()  poopk,  o,- 

t  he  RTCR  re(|uire.s  three  repeat  samples 
.  after  a  routine  total  coliform-positive 
I  .samjde.  regardless  of  the  svstein  tvpe 
and  size.  ■  ' 

1  ED  Hepcat  Samples,  of  this  iireamhie 
toi  detailed  discu.ssions  of  the  routine 
monitoring  and  repeat  samplin<> 
requirements  of  the  RTCR  ” 

II, ..  mT'T  i'v  T''*' 

f tie  R  I  CR  establishes  monitoring 
!  requirements  specific  to  sea.sonal 
•systeins.  Sea.sonal  .svstems  repre.s,>pt  a 
■spocial  case  in  that  the  shutdown  and 
stai  t-up  o  the.se  water  sy.stem.s  jiresent 
awwitional  oiiportunities  for 
oontamination  to  enter  or  siiread 

’  I  -system.  Under 

two  RK.R,  sea.sonal  .sy.stem.s  must 
demon.strate  completion  of  a  State- 
approved  .sfart-u|)  procedure.  See 
seiy  ions  IIf.A.4,  Sea.sonal  systems,  and 
wm.-l.t.  Seasonal  systems,  of  this 
preamble  for  further  discu.ssion  of 
requirements  for  .seasonal  .systems. 

•  As.ses^sment  and  corrective  action. 
‘'■‘■'••'"wwt  techniipie,  all 
I  WSs  are  required  to  as.sess  their 
sv.stems  when  monitoring  results  show 
that  the  .system  may  he  vulnerahle  to 
contamination.  Sy.stem.s  must  conduct 
either  a  Level  1  as.se.s.snienf  ora  more 
detailed  Level  2  a.sse.ssment  depending 
on  the  level  of  concern  raised  hv  the 
results  of  indicator  sampling.  Tiie 
.sy.stem  is  responsible  for  correcting  anv 
-sanitary  defect(.s)  found  through  either  a 
Level  1  or  Level  2  a.sse.ssment.  Sei* 
seiition  Ifl.E  of  this  iireamhle.  Coliform 
Iwatment  Technique,  for  more 
di.scu.ssion  of  the  treatment  technique 
requirement  of  the  RTCR. 

Thp  KTnT’Tn  'l 

he  R7  C.R  establishes  an  E.  coli  MCI.  , 
vio  ation.  a  treatment  techniiiue  ; 

violation,  a  monitoring  violation,  and  a  ! 

Importing  violation.  Public  notification  , 

IS  required  for  each  type  of  violation.  i 
with  the  tyjie  of  notification  dependent  i 
on  the  degree  of  iiolential  jmhiic  health  s 
concern.  Ibis  is  consi.stent  with  EISA’s  r 

c.urrent  ]nihlic  notification  retpii remen ts  ti 
wndc.40CER,xirtl4l.suhp^  ri 

K I  C.R  al.so  modifies  the  public  s 


notification  and  Consumer  Confidence 
Koport  language  to  reflect  the  construct 

'll ’''"'""'"'I*. 

.Wid  fll.c,.  Providing  Notification  and 
Injormation  to  the  Public,  of  this 
preamhie  for  further  discussions  of 

t^e  RTCR  wilder 

•  Transition  to  the  RTCR.  The  RTCR 
allows  all  .sy.stem.s  to  transition  to  the 
nmv  rule  at  their  15)85)  TCR  monitoring 
irecpiency.  including  svstems  on 
reduced  monitoring  under  the  ic)8t) 

1 .00  )  or  fewer  people.  States  must 
cjonduct  a  special  monitoring  evaluation 
(luring  each  .sanitary  survey  after  the 
(.'oinpliance  effective  date  of  the  RTCR. 
Initial  grandfathering  of  monitoring 
frequencies  reduces  State  burden  hv  not 
reciuiring  the  State  to  determine 
ajijiropriate  monitoring  frequenev  at  the 

same  time  the  State  is  working  to  adopt 

riinacy.  develoji  policies,  and  train 
their  own  staff  and  the  PWSs  in  the 
State. 

The  provisions  of  the  RTCR  are 
contained  in  the  new  40  CFR  part  141 
-snhpart  Y,  .superseding  40  C.'ER  141.21 
beginning  April  1.  2010. 

A.  RTCR  Definitions 
1.  A.sse.ssment 


a.  I  rovi.sion.s.  EVA  is  defining  a  Level 
1  a.sses.snient  and  a  I.evel  2  as.sessment 
mv-i!’’  wnjilementation  of  the 
RK-R  and  to  better  differentiate 
between  the  two  levels  of  a.s.se.ssment.s. 

A  Level  1  assessment  is  an  evaluation 
o  identify  the  iiossihle  presence  of 
-sanitary  defects,  defects  in  di.strihution 
-sy.stem  coliform  monitoring  practices 
anc  when  po.ssihle)  the  likelv  reason’ 
hat  the  .system  triggered  the  assessment 
It  IS  conducted  by  the  system  ojierator 
oi  owner  (or  his  designated 
repre.sentative).  Minimum  elements 
wiclude  review  and  identification  of 
atypical  events  that  could  affect 
ch-stnhuted  water  ijuality  or  indicate  that 
distiihuted  water  quality  was  impaired: 
c  hanges  in  di.strihution  .system 
inaintenance  and  operation  that  could 
affect  distnhuted  water  quality 
including  water  storage);  source  and 
treatinent  considerations  that  hear  on 
chslrihuted  water  (pialitv.  where 
appropriate  (e.g..  whether  a  ground 
watei  , system!  is  disinfected);  exi.sting 
water  ipiality  monitoring  data;  and 
inadequacie.s  in  .sample  .sites,  .samjiling 
piotocol,  and  .sample  jiroce.ssing.  The 
-sy.stem  must  conduct  the  as.sessment 
consistent  with  any  .State  directives  that 
tailoi  sjiecific  a.sse.ssment  elements  with 
re.sjiect  to  the  size  and  tvjie  of  the 
.sy.stem  and  the  size.  tvpe.  and 
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characteristics  of  the  distribution 
.system. 

A  bevel  2  assessment  is  an  evaluation 
to  idenlifv  the  |)ossil)le  pre.sence  of 
.sanitary  (hdects.  defects  in  distribution 
sy.st(!m  coliform  monitoring  practices, 
and  (when  po.ssible)  the  likelv  reason 
that  the  .svstem  triggenul  the  assessmcmt. 
A  I.(!vel  2  assessment  ])rovides  a  more 
detailed  examination  of  the  sy.stem 
(including  the  svstem’s  monitoring  and 
operational  |)ractices)  than  {h)es  a  bevel 
1  a.ssessment  through  the  use  of  more 
comprehensive  investigation  and  review 
of  available  information,  additional 
internal  and  external  resources,  and 
other  relevant  |)ractices.  It  is  conducted 
hy  an  individual  approved  bv  the  Stat(!. 
which  may  include  the  sy.stem  o})erator. 
Minimum  elements  include  review  and 
identification  of  atypical  events  that 
could  affect  distribnteil  water  (piality  or 
indicate  that  distrihnted  water  (piality 
was  impaired;  changes  in  distribution 
.system  maintenance  and  ojieration  that 
could  affect  distrihnted  water  (piality 
(including  water  storage):  source  and 
treatment  considerations  that  hear  on 
distrihnted  water  (piality,  where 
apjiropriate  (e.g..  whether  a  ground 
water  system  is  disinfected):  exi.sting 
water  (piality  monitoring  data:  and 
inadeipiacies  in  sample  sites,  sampling 
jirotocol.  and  .sample  proce.ssing.  file 
.system  must  conduct  the  assessment 
consistent  with  any  State  directives  that 
tailor  specitlc  a.s.se.ssnient  elements  with 
respect  to  the  size  and  tvpe  of  the 
.system  and  the  size.  tvpe.  and 
characteristics  of  the  distrihniion 
system.  The  .system  must  comjilv  with 
any  expedited  actions  or  additional 
actions  reipiired  by  the  .State  in  the  case 
of  an  E.  coli  MC3.  violation. 

h.  Key  issues  raised.  Hl’A  did  not 
propo.se  definitions  for  bevel  1  and 
bevel  2  assessments.  However,  based  on 
the  comments  Ff  A  received,  there  was 
concern  that  the  distinction  between  the 
two  levels  of  as.sessment  is  not 
sufficiently  laid  out  in  the  rule 
language,  'fliis  might  po.se  some 
jirohlems  in  the  imjilenientation  of  the 
R'fCR.  In  respon.se.  EPA  is  defining  a 
bevel  1  assessment  and  a  bevel  2 
a.s.se.s.sment.  'fliis  i.ssne  and  the  RT(]R 
reipiirements  regarding  assessments  are 
discussed  further  in  section  IIbE.2  of 
this  preamble.  Assessment . 

2.  Hlean  (ximpliance  History 

a.  i^rovisions.  In  the  final  R'r(]R,  fd^A 
is  defining  “clean  coniiiliance  history" 
as  a  record  of  no  maximnm  contaminant 
level  (M(’,b)  violations  under  40  (-FR 
141.03;  no  monitoring  violations  under 
40  (;FR  141.21  or  snbpart  Y;  and  no 
coliform  treatment  techniipie  trigger 
exceedances  or  coliform  treatment 


techniipie  violations  under  snbpart  Y. 
'I’his  is  the  same  definition  that  the 
advisorv  committee  recommended  in 
the  AIR  and  that  ERA  jiroposed  in  )nlv 
2010  (II.SERA  2010a.  75  FR  40«)20.  Jniy 
14.  2010).  fhe  term  is  siiecific  to  R'fClR 
compliance  and  is  used  to  determine 
eligibility  of  systems  for  reduced 
monitoring.  It  does  not  include 
violations  under  other  existing 
NRHWRs.  .Systems  iniisl  have  a  "clean 
compliance  historv"  for  a  mininunn  of 
12  months  to  (jnalifv  for  reduced 
monitoring  (.see  .sections  IIl.C.l  .b.iii. 
Reduced  monitoring,  and  lll.(f  1  .c.iii. 
Reduced  monitoring,  of  this  preamble 
regarding  reduced  monitoring). 

However,  while  the  definition  of 
“clean  compliance  history"  includes 
only  1989  T(3</RTCR  violations,  the 
.State  may  (and  should)  consider 
compliance  hi.storv  under  other  rules  if 
relevant.  For  example,  failure  to  take  a 
triggered  source  water  sample  reipiired 
under  the  GWR  (II.SERA  2008.  71  V\i 
(i.'i.')74.  November  8,  2000)  mav 
appropriately  cause  the  .State  to  not 
allow  less  freipient  monitoring  because 
this  could  (1)  lead  the  system  to  miss 
source  water  contamination  and  (2) 
indicate  a  system’s  lack  of  attention  to 
regulatory  reipiirements  or  ])ro])er 
operation. 

I).  Key  issues  raised.  I'IRA  received 
comments  that  a  record  of  no 
monitoring  violations  should  not  be 
included  in  the  definition  of  “clean 
compliance  hi.storv."  Gommenters  are 
concerned  that  small  svstems.  which 
experience  friKpient  turnover  or  shortage 
of  .staff  may  not  be  able  to  (pialifv  for 
reduced  monitoring  if  thev  miss  a 
sample  or  two.  ERA  believes  that  a 
sy.stem  on  a  reduced  monitoring 
freipiency  (i.e.,  le.ss  than  monthly,  either 
(piarterly  or  annually)  must  be  able  to 
demon.strate  that  it  is  capable  of 
delivering  safe  water  and  maintaining 
jiroper  attention  to  the  water  system, 
even  on  an  infreijiient  monitoring 
schedule,  by  meeting  certain  criteria 
(see  sections  libG.l  .b.iii.  Reduced 
monitoring,  and  III.G.l.c.iii,  Reduced 
monitoring,  of  this  preamble  for 
di.scn.ssion  about  the  reduced 
monitoring  criteria).  .Small  svstems 
monitoring  less  freipiently  than 
monthly,  especially  those  monitoring 
only  annnally.  already  have  a  lower 
])rol)al)ilily  of  detecting  a  contamination 
event  coinjiared  to  .systems  that  monitor 
monthly.  Itecan.se  of  the  intermittent 
nature  of  contamination  and  the  fact 
that  these  .systems  are  already  on  a 
significantly  reduced  monitoring 
freijiiency,  it  is  very  important  tliat  these 
sy.stems  take  their  samjiles  as  rerpiired. 
Because  these  .systems  monitor  so 
infreipiently,  ERA  recommends  that  the 


.States  use  the  annual  site  visits  as  an 
()p])ortnnit V  to  review  .system 
operations,  reinforce  the  imjiortance  of 
collecting  the  re(|nire(l  sanijiles,  and  to 
identify  and  reipiire  correction  of  any 
.sanitary  defects.  The  .State  can  make 
sure  tliat  the  sy.stem  takes  its  nKpiired 
.sample,  and  therefore  avoids  incurring  a 
monitoring  violation  because  of  a 
missed  sample  (see  .section  ill. G.l. b.iii 
of  this  |)reanihle.  Reduced  monitoring, 
for  discussion  of  annual  monitoring). 

ERA  is  therefore  retaining  the  definition 
of  “clean  compliance  historv  ”  as 
propo.sed  because  ERA  believes  that 
removing  the  record  of  no  monitoring 
violation  from  the  definition  would  be 
le.ss  ])rotective  of  public  health. 

However.  ERA  is  jiroviding  flexibility  to 
the  .States  in  considering  monitoring 
violations  in  TNGW.Ss  when 
determining  whether  the  system  mn.st 
go  on  increased  monthly  monitoring. 

.See  sections  111. (Ft. b.  Ground  water 
\Ki\VSs  serving  <  I. ()()()  peojile,  and 
III.G.2.b.  Ground  water  NGWSs  serving  < 
1, ()()()  people,  of  this  preamble  fora 
more  detailed  di.scn.ssion. 

3.  .Sanitary  Defect 
a.  Provisions.  ERA  is  finalizing  the 
definition  of  sanitarv  defect  as  jiroiiosed 
in  )nly  2010  (USERA  2010a,  7.'j  FR 
4092(),  )nly  14,  2010).  It  is  defined  as  a 
“defect  that  could  provide  a  pathway  of 
entry  for  microbial  contamination  into 
the  distribution  sy.stem  or  that  is 
indicative  of  a  failure  or  imminent 
failure  in  a  barrier  that  is  alreadv  in 
jilace."  As  stated  in  the  propo.sed  rule, 
the  first  jiart  of  the  definition  focuses  on 
the  probienis  in  the  distribution  svstem 
that  may  provide  a  pathwav  for 
contaminants  to  enter  the  distribution 
system  and  its  imjilication  for  jiotential 
exjiosnre  to  both  microbial  and 
chemical  contaminants.  'Fhe  si^cond  jiart 
of  the  definition  al.so  recognizes  the 
im|K)rtance  of  having  barriers  in  jilace  to 
jirevent  the  entry  of  microbial 
contaminants  into  the  di.stribntion 
.system.  Indications  of  failure  or 
imminent  failure  of  these  barriers  are 
defects  that  re(|nire  corrective  action. 

The  advisory  committee  deliberated 
on  the  definition  of  .sanitary  defect  and 
suggested  that  the  definition  .should  be 
broad  enough  to  facilitate  corrective 
action  without  absolute  confirmation  of 
cause  and  effect,  as  such  confirmation 
may  be  impossible  or  mav  significantlv 
delay  corrections  that  would  address  a 
.sanitary  defect  that  represents  a 
jiotential  threat  to  public  health. 
Gonversely,  the  language  is  not  intended 
to  suggest  that  corrections  must  be 
undertaken  where  the  linkage  between 
the  defect  and  public  health  is  tennons. 
'Fhe  advisory  committee  also  agreed  that 
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it  is  tlioir  intent  that  notliing  in  the 
definition  of  sanitary  defects  ])rechides 
conducting  an  assessment  of  every 
ehanent  on  the  exainjjle  ch(!cklists  for 
b(!vel  1  and  Liivel  2  assessments 
(l)SEPA  2008(1). 

b.  Kav  issiK^s  raised.  EPA  received 
comments  regarding  tlu;  relationship 
h(!t\veen  sanitarv  defects  muler  the 
RTC.R  and  “significant  defici(!nci(!s’ 
under  other  regulations  and  the  ])o.ssihle 
confusion  het\ve(Mi  the  two  terms.  One 
commenter  said  that  the  recinirement  to 
identify  and  cornict  sanitary  defects 
under  the  RTCR  is  very  similar  to  the 
(iVVR’s  r(;(]uirement  to  identify  and 
corujct  significant  deficienci(;s.  and  that 
EPA  should  therefore  considc^r  which 
rule  is  more  effective  at  minimizing  risk 
of  contamination. 

Tlu!  advisory  committiH:  specificallv 
stated  that  “.sanitary  defects”  are 
specific  to  the  asse.ssment  and  corrective 
action  nuinirements  of  the  RTCR  and  are 
not  intended  to  l)e  linkcul  dinictly  to 
“significant  (kd'icitMicies”  under  the 
lnt(;rim  Enhanced  Surface  Water 
Treatment  Rule  (lESWTR)  (IISEPA 
1998,  03  FR  09389,  D(;cemh(!r  1(i,  1998) 
and  the  CWR,  although  some  prolihuns 
could  UKUit  either  definition.  The  term 
“significant  (hdiciency"  is  tied  or 
associated  with  the  eight  elmnents  of  a 
sanitarv  survey.  There  are  prohlems  that 
are  “sanitary  defects”  and  are  akso 
“significant  deficiencies”.  For  instance, 
.source;  wat(;r  prohlems  like  those 
associated  with  the  well  casing  may  fit 
the  definition  of  both  a  “sanitarv  d(;f(3ct” 
and  a  “significant  deficiency.” 
ll(;pending  on  when  the  j)rohlem  was 
identified  (i.e.,  during  a  sanitary  siirvev 
or  during  an  a.ssessment  triggered  under 
RTCR)  and  on  the  guidelines  set  hy  the 
State,  the  system  should  coordinate 
with  their  State  r(;gar(ling  how  to 
characterize  the  ])rohlem  and  how  to 
coordinate  the  corrective  action 
r(;(iuirements  under  the  CWR  and  RTCR. 
if  n(;e(led.  Conversely,  there  are 
jMohlems  that  are  “sanitary  defects”  hut 
are  not  “significant  deficiencies”  and 
vice  versa.  “Significant  deficiency”  can 
include  ])rohh;m.s  other  than  those  in 
the  distrihution  system  that  can  have  an 
(;ffect  on  the  long  t(;rm  viability  of  the 
.system  in  delivering  safe  wat(;r  to  its 
customers.  “Sigidficant  defici(;nci(;.s” 
can  also  exist  in  the  areas  of  re])orting 
and  data  verification,  sy.stem 
management  and  o])(;ration.  and 
operator  compliance  with  State 
re(pnr(;ments,  which  are  not  considered 
“sanitary  defects.” 

Furthermore,  although  there  might  In; 
overlap  hetw(;en  a  “sanitary  def(;ct”  and 
“significant  d(;fici(;ncy,”  there  are 
diff(;renc(;s  in  the  r(;(pnred  timefram(;.s 
for  responding  to  th(;m  (se(;  40  CFR 


141.4()3(a)(.'j)  and  142.1 0(h)(l  )(ii),  and 
??^141.8.'i9(h)(3)  and  (h)(4)  of  the  RTCR). 
ft  might  therefore  h(;  more  confusing  to 
use  only  om;  t(;rm  for  the  n;(pnr(;ment.s 
of  the  CWR  and  RTCR,  as  .sngg(;sted  hy 
soim;  commenters. 

In  addition,  the  CWR  only  appli(;.s  to 
ground  wat(;r  systems.  R(;l  ving  only  on 
the  corr(;ctive  action  provisions  of  the 
CWR  (trigger{;d  by  a  fecal  indicator- 
positive;  sample)  will  l(;ave  out  those 
sy.stems  not  cov(;red  by  the  CWR.  Also. 
the.se  C'lWR  provisions  are  focused  on 
tin;  source  wat(;r.  Since  contamination  is 
intermittent  and  can  be  from  a  location 
other  than  the  source  water,  the 
asse.ssment  and  corrective  action 
])rovi.sion.s  in  the  RTCR  will  helj)  to 
hett(;r  addr(;.ss  other  types  of  defects. 

As  noted  in  the  preamble  to  the 
proposed  R'l'CR,  nothing  in  the  R'l’CR  is 
intended  to  limit  the  (;xi.sting  authoriti(;.s 
of  Stat(;.s  und(;r  other  r(;gidation.s. 

4.  Seasonal  Syst(;ms 

a.  Provisions.  EPA  is  finalizing  the 
definition  of  .s(;a.sonal  .sy.stem  as  “a  non¬ 
community  water  sy.stem  that  is  not 
operated  on  a  year-round  basis  and 
starts  lip  and  .shuts  down  at  the 
t)(;ginning  and  end  of  each  op(;rating 
.s(;ason.” 

The  advisory  committ(;(;  ri;cognized 
that  .s(;asonal  systians  havi;  nni(|ue 
characteristics  that  make  them 
su.sceptihle  to  contamination.  As  their 
name  impli(;.s.  .s(;a.sonal  .systems  are  not 
ojierated  y(;ar-ronnd.  The 
depressurizing  and  d(;wat(;ring  of  the 
water  sy.st(;m,  as  often  occurs  with  the 
temporary  shutdown  of  the  system. 
])ri;.sent  opportuniti(;.s  for  contamination 
to  (alter  or  .s])r(;ad  through  the 
distrihution  system.  For  example,  loss  of 
pr(;s.sure  after  a  system’s  shutdown  can 
lead  to  intrusion  of  contaminants.  Ev(;n 
a  sy.stem  that  r(;mains  pressurized  may 
he  subject  to  water  cjuality  d(;gradation 
due  to  stagnant  water  or  loss  of 
disinfectant  r(;.sidual.  Microbial  growth 
prior  to  start-up  can  r(;.sult  in  hiofilm 
formation,  which  can  lt;ad  to  the 
acennudation  of  contaminants.  'I’hese 
sy.stcans  are  also  more  .su.sc(;])tihle  to 
contamination  due  to  chang(;s  in  the 
conditions  of  the  .sourci;  water  (such  as 
variable  contaminant  loading  due  to 
incr(;a.sed  sejitic  tank  or  septic  field 
use),  the  s(;a.sonal  nature  of  the  demand, 
and  the  .stri;s.s  that  the  system 
ex])(;rienc(;.s.  As  a  r(;.sidt,  the  Agency  is 
(;.stahli.shing  a  d(;finition  for  .s(;a.sonal 
sy.st(;ms  and  setting  forth  provisions  that 
mitigate  the  risk  associated  with  the 
uni(pie  characteristics  of  this  ty]K;  of 
sy.stem  (s(;e  s(;ction  lll.O.l.f  of  this 
])r{;amble.  Seasonal  systems,  for 
rt;(|uirenu;nt.s  for  .s(;a.sonal  .systems).  The 
advisory  committee  r(;comnu;nded  that 


such  provisions  pertain  to  s(;a.sonal 
.systems. 

'Die  definition  of  sea.sonal  system  tliat 
EPA  is  pronudgating  with  this  final  rule 
is  differi;nt  from  the  definition  propo.s(;d 
in  )idv  2010  (IISEPA  2010a.  75  ER 
4092().  July  14.  2010),  which  is  “a  non- 
community  water  sy.stem  that  is 
operated  in  three  or  fewer  calendar 
(|uarter.s  per  calendar  y(;ar.”  As 
(liscn.ssi;d  in  the  |)r(;amhle  to  the 
jiroposed  rule.  El’A  was  aware  of  the 
limitations  of  the  proposed  definition 
that  could  lead  to  l(;.ss  public  h(;alth 
prot(;ction  and  less  effective  and  more 
complicated  imjilementation.  EPA  gave 
the  example  of  a  .system  that  is  op(;rated 
from  March  to  October.  Such  a  system 
would  operate  in  all  four  calendar 
(|uarter.s  and  therefon;  would  not  he 
considered  a  s(;a.sonal  system  according 
to  the  proposed  definition,  hut  would 
nonetheh;s.s  he  subject  to  the  .same 
possibility  of  distribution  .sy.st(;m 
contamination  as  a  sea.sonal  system 
op(;rated  from  April  to  Nov(;ml)(;r  (i.(;., 
in  only  thr(;e  caU;ndar  (piarters).  'I’o 
addr(;.ss  limitations  such  as  this,  EPA 
.sp(;cifically  re(ju(;.sti;d  comment  on  the 
propo.sed  definition  of  a  .s(;a.sonal 
system.  The  change  in  the  definition 
from  the  pro})o.sed  rule  is  ha.si;d  on  the 
comments  r(;ceive(l.  Sp(;cific 
r(;(|uirements  (e.g..  monitoring.  start-u|) 
proc(;dure.  etc.)  for  sea.sonal  systems 
that  addr(;.s.s  the  issues  a.s.sociat(;d  with 
such  systems  are  discu.ssed  in  .s(;ction 
lll.O.l.f.  Seasonal  systems,  and  111.C.2.C, 
Seasonal  .systems,  of  this  preamble. 

The  definition  do(;s  not  include 
intermittent  systems,  such  as  those  that 
are  oj)(;n  year-round  hut  are  not 
o])(;rated  continuously  (e.g..  a  church 
ojien  onlv  on  Saturdays  and  Sundavs). 

It  also  does  not  include  sy.st(;m.s  that 
operate  year-round  hut  may  shut  down 
])art  of  their  distrihution  system  for  part 
of  the  y(;ar  (e.g.,  parts  of  the  distrihution 
system  that  serve  a  factory  that  is  open 
only  ci;rtain  tim(;.s  of  the  vi;ar).  Since 
the.se  systems  might  he  subject  to  the 
.same  tyjie  of  risks  as  seasonal  sv.stems. 
States  may  want  to  consider  wlu;th(;r  to 
(;stahlish  r{;(pnr(;ments  that  will  mitigate 
the  risks  as.sociated  with  their  opi;ration. 

I).  Key  issues  raised.  EPA  r(;ceiv(;d 
manv  respons(;.s  r(;garding  the  d(;finition 
of  a  s(;asonal  sy.stem.  Many  commenters 
.sngg(;.sted  addr(;.s.sing  the  issue  of 
depr(;s.surization  and  dewati;ring  in  the 
definition.  They  .suggest(;d  that  the 
important  risk  factor  is  not  the  mnnher 
of  (piarters  the  system  is  in  operation 
hut  rather  the  closure  and  the 
depressurization  and/or  dewatering  of 
the  distrihution  system.  Other 
commenters  iixpres.sed  concern  about 
contamination  as.sociated  with  lack  of 
water  mov{;nu;nt  and  loss  of  disinfiictant 
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n;sidiial  even  in  a  pressurized  system. 
Although  the  definition  of  seasonal 
.sy.stems  does  not  directly  address  these 
issues,  smisonal  systems  are  recjuired  to 
p»!rform  start-up  procedures  (which  mav 
inchuhi  disinfection.  Hushing,  and 
coliform  sampling)  j)rior  to  .serving 
water  to  the  public.  See  section  lll.CI.l.f 
of  this  preamble.  Stuisonal  systems,  for 
a  di.scussion  of  the  nHiuirements  for 
s(!asonal  systems.  FRA  hc'lieves  that  it  is 
im|)ortant  for  a  .sea.sonal  svstem  to 
piirform  start-uj)  ])rocedures  to  mitigate 
the  public  health  risks  as.sociated  with 
.stagnant  water  and  the  depre.ssurization 
and/or  dewatering  of  the  distribution 
.system.  Hence,  failure  to  perform  start¬ 
up  jM'ocedures  will  result  in  a  treatment 
techni(|ue  violation.  See  s(!ction  lIl.F.h 
of  this  |)reamhle.  (Joiifonu  treatment 
technique  violation,  for  additional 
discu.ssion  on  this  violation. 

Since  it  is  possible  and  perhajjs  likely 
that  some  systems  may  keep  the 
distribution  svstem  pressurized  while 
out  of  sea.son.  FRA  has  incliuhul  an 
additional  j)rovision  in  the  RTCR 
whenihv  a  .State  can  exempt  any 
seasonal  system  from  some  or  all  of  the 
nupiinanents  for  seasonal  sy.stems  if  the 
entire  distribution  sv.stem  remains 
pre.ssurizcul  during  the  entire  pesriod  that 
the  systenn  is  not  op(!rating  (see 

141.«r)4(i)(3).  141.H.'i(i(a)(4)(ii).  and 
141.8.'-)7(a)(4)(ii)  of  the  RTCR).  In 
pn)viding  such  exemption,  tin;  .State 
should  conclude  that  |)uhlic  health 
protection  is  maintained.  However,  a 
.sc;a.sonal  systcun  monitoring  le.ss 
fr(K|uently  than  monthly  must  .still 
monitor  during  the  vnlmjrahle  jjeriod 
designated  hv  the  .State.  .Set;  section 
Ill.C.l.f  of  this  jjnxunhle.  Seasonal 
systems,  for  additional  discussion. 

.Some  commenters  suggested  that 
.seasonal  systems  he  defined  by  the 
niimher  of  days,  months,  or  (juarters 
tluiv  are  not  in  operation,  e.g..  30.  00.  or 
00  consecutive;  days,  three  or  more 
con.sexaitive  months,  one  full  calendar 
(juarter.  (;tc.  While  such  a  change  conld 
a(l(lr(;s.s  soim;  of  FRA's  concerns,  it  does 
not  address  the  potential  for 
contamination  associated  with  lack  of 
o|)(;ration  and  loss  of  pressure;. 

If.  Rale  Construct:  MCLC  and  MCL  for 
K.  coli  and  Coliform  Treatment 
Teclinicjiie 

1.  MCFC  anel  MCF 

a.  Requirements.  lJnele;r  the;  final 
RTCR.  FRA  is  eliminating  the;  MflFC  fe)r 
teetal  e:e>life)rm.s  (ine:lneling  fe;e;al 
e;e)life)rms)  anel  the;  M(]F  fe)r  teital 
e:e)life)rm.s.  FRA  is  al.se)  e;stahli.shing  an 
MCFC  e)f  ze;re)  anel  an  MCIF  fen-  E.  coli. 
The;  MCF  feer  E.  coli  is  ha.se;el  eni  the; 
me)nite)ring  re;.sidt.s  for  total  exeliforms 


anel  E.  coli.  A  system  is  in  e:e)mpliane:e 
with  the;  E.  coli  M(]F  unle;.ss  any  e)f  the; 
folleewing  exHieiitienis  e)e:e:ur: 

•  A  syste;m  has  an  E.  f;e)//-pe).sitive 
repeat  sample;  ie)lle)wing  a  teetal  exelifenin- 
peesitive;  re)utine;  sample;  e)r 

•  A  re)Utine;  sample;  is  E.  e:o//-pe).sitive; 
anel  eene  e)f  its  a.sseee.iateel  re;pe;at  sample;.s 
is  te)tal  e;e)life)rm-ne).sitive;;  eer 

•  A  .syste;m  fails  te;  le;st  fe)r  E.  coli 
when  any  repe;al  .sami)le;  te;.st.s  |)e)sitive; 
fe)r  le)tal  e:e)liie)rms:  e)r 

•  A  systean  fails  te)  take;  all  re;e|nire;el 
re;pe;at  sample;.s  fe)lle)wing  a  re)ntine; 
sample  that  is  positive  fe)r  E.  coli. 

Althenigh  ne)t  e;xplie:itly  .stateel,  as  a 
le)gie:al  e:e)n.se;e]ue;ne:e;  e)f  the;  .se;e;e)nei 
e:onelitie)n.  a  sv.stem  al.so  vieelates  the; 
MCF  wheal  an  E.  f;e)//-pe).sitive  routine 
.sample;  is  folle)we;el  by  an  E.  f;o//-pe)sitive 
re;peat  sample;  l)e;e:ause;  E.  coli  l)ae;te;ria 
are  a  suh.set  of  te)tal  e:e)life)rms. 

FRA  is  estahli.shing  an  MCFC  e)f  ze;ro 
for  E.  coli  anel  r(;me)ving  the  current 
MCFC  e)f  zere)  fe)r  te)tal  e:e)life)rms 
(ineilueiing  fe;e:al  e:e)liforms)  he;e;ause  E. 
coli  is  a  more;  s])ee;ifie:  inelie:ator  e)f  fe;e:al 
e:e)ntaminatie)n  anel  potential  harmful 
l)athe)ge;n.s  in  elrinking  wate;r  than  are 
fe)tal  e:e)life)rm.s  (ine:lueling  fe;e:al 
e;e)life)rm.s).  'rhe;.se;  ri;eiuire;me;nt.s  we;re; 
part  e)f  the;  )ulv  2010  i)ropo.se;el  rule 
(II.SFRA  2010a.  7.')  FK  40020.  July  14. 
2010)  anel  are;  une:hange;el  in  the;  final 
RTCR.  .Se;e;  .se;e:tie)n  UFA. 2  e)f  the; 
|)re;amhle;  te)  the;  j)re)pe).se;el  RTCR.  MCLC 
and  MCL  for  E.  coli.  and  coliform 
tre(dment  technique.  fe)r  furthe;r 
eliseai.ssie)!!  on  the;  Mfd.C.  M(]F.  anel 
tre;atme;nt  te;e:hnie)ue;  re;e|uire;me;nt.s. 

/).  Key  issues  raised.  The;  maje)rity  of 
the;  e;e)mme;nte;r.s  .suppe)rte;el  FRA's 
pre)])e)sal  te)  re;me)ve;  the;  MC.FCi  anel  MCF 
fe)r  te)tal  ce)life)rm.s  (ine:lueling  ft;cal 
coliforms)  anel  to  e;.stal)lish  an  MCdTi 
anel  MCF  leer  E.  coli. 

He)we;ve;r.  there  were;  se)me  who 
e:e)mme;nte;el  that  re;me)ving  the;  M(3Xi 
anel  MCF  fe)r  te)tal  e:e)life)rms  will  re;sult 
in  l)ae;k.sliiiing  in  pnhlie:  he;alth 
pre)te;e:tie)n.  The;.se  e;e)mmente;r.s  stateel 
that  the:  e:liminatie)n  e)f  the;  ne)n-ae:ute; 
MCF  vie)latie)n  reane)ve;.s  a  .stre)ng 
ine:e;ntive;  for  wate;r  systeans  te)  perform 
pre)ae;tive;  mainte;nane:e;  anel  ope;ratie)ns 
ae;tivitie;.s  to  maintain  ili.stril)ntie)n 
systean  wate;r  epialitv  anel  ave)iel  MflF 
vie)latie)ns  anel  sul).se;e|ue;nt  i)nl)lie:  ne)tie:e; 
te)  e:u.ste)me;r.s.  FRA  eiisagreeis.  Id’A  anel 
the:  aelvise)ry  e;e)mmitte:e;  ele;e:iele:el  that 
re;me)ving  the;  MflFC  anel  MCF  leer  total 
e;e)life)rms  is  appre)|)riate;.  .SDWA  se;e;tie)n 
1412(l))(3)(A)(i)  elire;e;ts  FRA  te)  n.se;  “the; 
he;.st  available.  |)e:e:r-ri;vie:we;il  .se:ie:ne;e; 
anel  suppeerting  stuelie:.s  e:e)nelue:te;el  in 
ae:e;e)relane:e;  with  .se)unel  anel  e)l)je;e:tive: 
se:ie;ne:e;  ])rae;tie:e;s’'  in  e:e)nelue:ting  the: 
risk  as.se;.ssme;nt  when  preemulgating  an 
NRDWR.  In  1080.  FRA  .se:t  an  MCFC  e)f 


zere)  for  te)tal  e:e)life)rm.s.  .Sinex;  the; 
promulgation  of  the;  l‘)89  TCR.  a  better 
unelerstaneling  of  the;  nature:  of  total 
e:e)life)rms.  e;.s])e;e:ially  fe:e:al  e:e)liie)rm.s.  has 
l)t;e.e)me;  available.  Manv  e)f  the: 
eaganisms  ele;te;e:te:el  hv  ie)tal  e:e)life)rm 
anel  fe;e:al  e;e)life)rm  me;the)els  are;  ne)t  e)f 
fee:al  e)rigin  anel  ele)  ne)t  have;  any  elire;e:t 
pnhlie:  health  implie:atie)n.s  (Fell)e:rg  et  (d. 
2000).  Total  e:e)liforms  mav,  he)we;ve;r, 
inelieiate;  the:  ])re.se;ne:e  e)f  a  pathway  by 
whie:h  fe;e;al  e;ontaminatie)n  e;an  oe:e:ur; 
thus,  te)tal  e;e)life)rms  are;  in.ste;ael  useel  as 
l)art  e)f  a  treatment  te;e:hnieiue 
re;e|uirement,  whie:h  is  eli.se;us.se;d  in 
me)re;  ele:tail  in  the;  next  .se;e;tie)n  anel  in 
.see:tion  lll.F  of  this  pre;aml)le,  Coliform 
Treatment  Technique.  Ine;ln.sion  of  the 
MCFC  anel  MCF  for  te)tal  coliforms  is 
ne)t  supporteel  by  the  available  se;iene:e; 
anel  weailel  he;  e:e)ntrarv  te)  .SDWA  .se;e:tion 
1412(l))(3)(A)(i). 

Comme;nte;r.s  agreeel  with  FRA’s 
pie)])e).sal  te)  eliminate  the  ])re)vi.sion.s  e)n 
fe:e;al  e:e)liform.s.  The;refe)re;.  fe;e:al 
e:olife)rms  will  no  longer  he;  useel  in  the 
RTCR  anel  all  analytie:al  me;the)ds  u.seel 
te)  ele;te;e:t  fe)r  fe;e;al  e:e)life)rms  are;  alse) 
re;me)ve;el  fre)m  the:  rule.  Fe)r  a  eli.se;us.sion 
e)n  analytie;al  methoels.  se;e  .se;e;tie)n  III.l 
e)f  this  i)re;amhle;,  Amdyticai  Methods. 

2.  (]e)life)rm  Treatment  Te:e;hnie]ue; 

a.  Recjuirements.  FRA  is  e;stahli.shing 
a  tre;atme;nt  te;e:hnie|ue;  that  will  re:e]uire; 
a  RW.S  te)  e:e)nelue:t  an  a.s.se;.s.sment  e)f  its 
.syste:m  anel.  when  ne;e:e;ssary.  ])e;rfe)i’m 
e;e)rre;e:tive;  actie)n.s  in  response  te)  trigge;r 
e:e)nelitie)n.s  that  inelie;ate;  a  pe).ssihle; 
pathway  e)f  e;e)ntaminatie)n  inte)  the; 
system.  The:  tre;atme;nt  te;e:hnie)ue 
re;eiuireme;nts  are;  the;  .same;  as  the)se;  in 
the;  pre)pe)se;el  RTCR.  A  RW.S  that 
e;xe:e;e;d.s  a  spe;e:ifie;el  fre;e]uene;y  e)f  te)tal 
e:e)life)rm  e)e;curre;ne:e  must  e:onelue;t  a 
Fe;vel  1  e)r  Fevel  2  a.sse;s.sment  te) 
ele;te;rmine  if  any  .sanitary  ele;fe;e:t  exists 
anel,  if  fe)uneF  to  e;e)rre;e:t  the  .sanitary 
elefe;ct.  As  eliseius.seel  earlier,  the  MCFC 
anel  MCF  for  te)tal  e;e)life)rms  are; 
reme)ve;el.  The;  e:onelitie)ns  that  elefineel  a 
ne)n-ae:ute;  MffF  vie)latie)n  uneler  the;  1080 
TCR  ai'o  ne)w  u.seel  to  trigge;r  a  system  te) 
e;e)nelue;t  an  as.sessmeait  e)f  the;  systean.  A 
eli.se:ussion  e)f  the;  treatment  te;e;hnieiue; 
r(:eiuire;me;nt.s.  i.e:.,  the;  trigge;r.s,  the;  le;ve;l.s 
e)f  a.s.se;s.sme:nt,  the:  e;e)m])le;tie)n  e)f  the; 
asse;s.sme:nt  feerm,  e;te:.,  e:an  he;  fbunel  in 
.se;e:tie)n  III.l'J  e)f  this  pre;amhle;,  Coliform 
Treed ment  Technieine. 

I).  Key  issues  reused.  The;  mcije)rity  e)f 
the;  e;e)mme;nte;r.s  .sn])pe)rteel  the;  e:hange; 
fre)m  a  te)tal  e:e)life)rm  ne)n-:ie:ute  M(]F  te) 

■I  tre;iitme:nt  te;e:hnie|eie;  reepiiieanent. 
He)we;ve;r,  se)me;  e:e)mme;nte;r.s  elisagre;e;el 
with  the;  e;hange;.  The:y  stateel  that  the; 
tre;atme;nt  te;e:hniejue;  e:e)nstrue;t  will  ne)1 
we)rk  fe)r  small  NCW.Ss  since;  they 
typie:ally  elo  ne)t  tre;at  their  wate;r,  have; 


Federal  Register / Vol.  78,  No.  30/ Wednesday,  Feliruary  13,  2()13/Rules  and  Regulations  10279 


no  certified  o])erat()r,  and  have  limited 
or  no  (listril)ntion  .system.  Thev  noted 
that  since  sy.stems  with  limited  or  no 
distrihution  system  do  not  have  the 
extensive  network  of  ])i])ing  and  service 
connections  and  other  elements  that 
comprise  a  typical  distrihution  svstem. 
tlu!  treatment  technicpie  construct, 
which  the  commenters  considered  as 
focusing  on  the  distrihution  system,  will 
not  work.  These  commenters  sngg(!sted 
that  for  .systems  with  limited  or  no 
distrihution  .system,  the  focus  should  he 
on  the  source,  and  therefore,  the 
nuinirements  of  the  (IWR  .should  he 
sufficient.  They  suggested  that  the  total 
coliform  MCL  should  he  retained  for 
the.se  sy.stems  because  the  treatment 
techin(|ne  recjuirements  will  he  too 
c:om]dicated  for  the.se  sy.stems  to  comjjly 
with,  resulting  in  more  non-compliance, 
more  burden  on  the  State,  and  likely 
less  public  health  proUiction. 

EPA  disagrees  that  the  treatment 
technicpie  construct  will  not  work  for 
small  NCWSs.  llie  recjuirement  to 
assess  the  system  after  a  trigger  consists 
of  looking  at  all  of  the  elements  that 
might  have  affected  the  cpiality  of  the 
distrihnted  water,  inchuling  not  only 
the  distribution  system  hut  also  the 
.source  and  the  treatment  jirocess. 
Although  some  small  sy.stems  have 
limited  or  no  distrihution  system,  they 
can  still  have  parts  of  their  svstem  (e.g., 
huilding  jchnnhing,  or  buried  jiiping  at 
a  campground)  that  are  vidnerahle  to 
contamination,  such  as  that  introduced 
by  a  cro.ss-connection  or  infiltration.  In 
addition,  relying  only  on  the  corrective 
action  provisions  of  the  (AYR  will  leave 
out  those  systems  not  covered  by  the 
(AYR.  or  in  ca.ses  of  jiositive  results, 
.systems  where  corrective  action  under 
the  G\YR  is  not  immediately  recpiired  by 
the  State.  For  c?xamide.  total  coliform- 
positive  repeat  .samples  do  not  trigger 
any  action  under  the  (AYR,  cwen  if  those 
samples  are  also  triggered  source  water 
.samples.  Also,  a  State  may  recjnire 
additional  .source  .samples  instciad  of  a 
corrective  action  after  the  first  fecal 
indicator  ])o.sitive  sample  (sen;  40  CFR 
141.402(aK3)).  In  addition,  .some  .small 
NGWSs  with  limitcid  or  no  distrihution 
system  use  surface  water.  Finally,  the 
(AYR  jcrovisions  are  focused  on  the 
.source  water.  .Since  contamination  is 
intermittent  and  can  he  from  a  location 
other  than  the  source  water,  the 
a.ss(;.ssment  and  corrective  action 
|)rovi.sion.s  in  the  RTGR  will  hel]) 
address  other  ty])e.s  of  defects. 

EPA  understands  that  there  will  he 
implementation  challenges  during  the 
first  hnv  years  of  the  rule 
implementation,  es])ecially  for  small 
PW.Ss.  1  fowever,  as  .systems  with 
limited  or  no  distribution  .system  are 


.sim])le  systems,  the  ass(!.ssment.s  .should 
also  h(!  relatively  simple.  There  is 
nothing  in  the  RTGR  that  i)rohihits  the 
States  from  i:onducting  a.sse.ssments  that 
integrate  the  nujnirements  of  the  (AYR 
and  R  TGR  when;  appro])riate  (see 
section  III.E  of  this  preamble.  Colifniiu 
TnHitnianI  Techniqiu^,  for  a  discussion 
oftlu!  coliform  treatimmt  technicpie). 

EPA  encourages  .States  to  make  anv 
neces.sarv  modifications  to  their 
regulations  to  make  the  most  efficient 
use  of  limited  .State  resources  and  to 
better  integrate  these  rides  for  systems 
with  little-to-no  distrihution  sy.stem, 
provided  that  the  revisions  satisfy  the 
primacy  reipiirements  for  both  the  (AYR 
and  the  RTCR.  Also.  EPA  plans  to 
develop  guidance  manuals  specifically 
for  small  systems  to  help  them  comply 
with  the  RTCR.  EPA  is  also  working  to 
update  the  Safe  Drinking  Water 
Information  Sy.stem  (.SDVYKS)  to  include 
the  recpiirements  of  the  RTCR  and  have 
SDVYl.S  ready  in  advance  of  the 
compliance  date  for  the  rule. 

As  discussed  earlier,  EPA  believes 
that  the  treatment  technicpie 
recpiirements  are  more  protective  of 
jnihlic:  health  hec:ause  they  recpiire  a 
sy.stem  to  take  preventive  actions  to 
address  problems.  This  is  a  cdiange  from 
just  issuing  a  PN  and  c;c)nchic:ting 
additional  monitoring  under  the  ld8‘) 
'rCR  to  j)rc)ac:tivelv  doing  an  asse.ssment 
to  determine  the  c:ause  of  the  possible 
contamination  under  the  R'l’CR  and 
performing  c:orrec:tive  action  where 
needed. 

C.  Monitoring 
1.  Recpiirements 

a.  Hoquironionts  that  opply  to  oil 
PWSs.  As  with  the  1989  TCR.  the  RTCR 
recpiires  all  PVYSs  to  collect  and  test 
samples  for  total  coliforms  and  E.  coli 
ac:c;c)rcling  to  a  .samjile  siting  plan  and 
scdiedule  specific;  to  the  sy.stem.  PWSs 
must  c:c)llect  the  sam|)les  at  regular 
intervals  throughout  the  month,  exc:ept 
sy.stems  that  use  only  ground  water  and 
serve  4,900  or  fewer  people  mav  c:ollect 
all  recjiiirecl  samples  on  a  single  clay  if 
they  are  taken  from  different  sites. 

Under  the  RTCR,  all  PW.Ss  are  still 
recjiiirecl  to  take  rejieat  sainjiles  within 
24  hours  of  learning  of  any  routine 
monitoring  saiujile  that  is  total  cxiliform- 
jiositive.  PVY.Ss  inii.st  cxmijilv  with  the 
rejieat  monitoring  recjuirements  and  E. 
coli  analytical  recjiiirement,  di.scaissecl  in 
detail  in  .section  Ill.D  of  this  jireamhle, 
Ucpcot  Soinples.  All  sainjiles  taken  for 
RTCR  c:om}dianc;e  (routine  and  rejieat) 
may  oc;cur  at  a  customer’s  jiremises, 
cledicaited  saiujiling  station,  or  other 
de.signated  comj)lianc:e  .samjiling 
location. 


EPA  notes  that  a  system  must  still 
take  the  recjiiirecl  minimum  numher  of 
.samjiles  even  if  it  has  had  an  E.  coli 
MCE  violation  or  has  exc;eecied  the 
cxiliform  treatment  triggers  before  the 
end  of  the  monitoring  caiinjiliance 
jieriod.  For  examjile,  if  a  sy.stem  has  an 
E.  coli  MCE  violation  after  taking  10  of 
the  40  rec|nireci  routine  monthly 
samjiles,  the  system  must  CKintinue 
routine  total  coliform  monitoring, 
analyze  any  total  cxiliform-jiositive 
.samjiles  for  E.  coli,  and  take  one  round 
of  rejieat  .samjiles  following  anv  total 
cciliform-jiositive  routine  .samjile. 

Under  the  RTCR,  .systems’  .samjile 
siting  jilans  must  include  routine  and 
rejieat  samjile  sites  and  any  samjiling 
jioints  necxissary  to  meet  the  (hound 
VYater  Ride  ((AYR)  recjuirements.  As 
with  the  198‘)  TCR.  the  samjile  siting 
jilan  is  subject  to  State  review  and 
revision. 

The  rejieat  samjile  sites  mav  he 
alternative  monitoring  lcic:aticin.s  that  the 
P\Y.S  is  jirojiosing  to  use  instead  of  the 
rejieat  samjile  loc;aticins  that  are  within 
five  c:onnec:ticins  uji.stream  and 
downstream  of  the  original  .samjiling 
loi:ation  that  tested  total  ixilifcirm- 
jiosilive.  'rhe  P\Y.S  must  demonstrate  to 
the  .State’s  .satisfaction  that  the 
alternative  monitoring  locations  are 
rejireseutative  of  a  jiathway  for 
c;cintaminaticin  into  the  di.strihution 
.system  (for  examjile,  near  a  storage 
tank),  and  that  the  samjile  siting  plan 
remains  rejire.sentative  of  the  water 
cjnality  in  the  distrihution  system. 
.Systems  may  elect  to  sjiecnfy  either 
alternative  fixed  lcic:aticins  or  caiteria  for 
selecting  their  rejieat  .samjiling  lociations 
on  a  situational  basis  in  a  standard 
cijierating  jircic:eclnre  (SOP),  which  is 
jiart  of  the  .samjile  siting  jilan.  The  .State 
may  determine  that  monitoring  at  the 
entry  jiciint  to  the  distrihution  .system 
(esjiecaally  for  imdisinfectecl  ground 
water  systems)  is  effective  to 
differentiate  between  jiotential  source 
water  and  di.strihution  jirolilems.  'rhe 
use  of  alternative  monitoring  locaitions 
or  an  .SOI’  does  not  reejuire  jiricir  State 
ajijiroval  lint  systems  are  recjiiirecl  to 
sulimit  to  their  jirimac;y  agencies  their 
jircijiosecl  alternative  locations.  States 
can  modify  and  revise  the.se  lcic:aticin.s  or 
the  .SOP  as  needed.  Additional 
cliscaission  aliciut  the  alternative 
monitoring  locations  can  he  found  in 
.sec:ticin  Ill.D  of  this  jireamhle.  Repeat 
Samples. 

Monitoring  locaitions  that  serve  both 
as  a  rejieat  samjiling  lcic:ation  and  a 
triggered  sciurca;  water  monitoring 
lcic:aticin  for  the  (AYR  (i.e..  lcic:aticins  for 
dual  jiurjiose  samjiling)  must  aksci  he 
iiicluclecl  in  the  samjile  siting  jilan. 
These  locaitions  need  to  he  ajijirovecl  liy 
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the  State  before  the  PWS  can  u.se  lliem. 
For  more  di.scu.ssion  on  the  dual 
j)urj)o.se  .sampling,  see  .section  III.D  of 
this  preamble,  /fepeo/  Samplus. 

Under  the  RTCR.  inVSs  may  take 
more  than  the  minimmn  nupiinui 
mnnher  of  routine  samj)les  and  nni.st 
include  the  re.sults  in  calculating 
whether  the  total  coliform  treatment 
techni(jue  trigger  for  conducting  an 
assessment  has  been  exceediul,  but  only 
if  the  samples  are  taken  in  accordance 
with  th(!  sample  siting  ])lan  and  are 
repriisentalive  of  water  throughout  the 
distribution  .system  (see  .section  III.F  of 
this  preamble,  (Joliforni  Trcdtnwnl 
Techniqua.  for  a  di.scu.ssion  on  the 
coliform  treatment  tedmiepie 
re(iiiirement.s). 

Under  the  RTCiR.  HPA  is  not  making 
substantive  changes  to  the  reciuiniinents 
of  the  TCR  for  (1)  special  purpose 
samples,  and  (2)  invalidation  of  total 
coliform  .sam|)le.s. 

New  systems  that  begin  operation  on 
or  after  the  compliance  date  of  the  R'lXiR 
must  com])ly  with  the  routiiu! 
monitoring  frecpiency  established  by  the 
RTCR  for  their  system  size  and  tvpe 
h(!ginning  in  their  first  month  of 
operation. 

The  following  an;  the  monitoring 
r(!(]nirements  for  different  categories  of 
.systimis. 

h.  droiind  n  o/er  iVCU'.S.s  .s-en  /ng  < 
1,()()()  paopld.  i.  Routine  monitoring.  The 
RTCR  re(|uires  ground  water  N(TVS 
serving  l.t)()()  or  fewer  piiople  to 
routinely  monitor  each  (piarter  for  total 
coliforms  and  F.  coli  exc(!])t  that  systems 
can  transition  into  RTCR  at  their 
TCR  monitoring  fretiiumcy  as  di.scus.sed 
in  further  tletail  in  the  next  .section,  and 
there  are  provisions  under  which  the 
monitoring  fre(|uency  may  be  reduced 
or  increased.  S(!asonal  systems  under 
this  category  must  routinely  monitor 
every  month  that  they  are  in  oj)eration 
(.s(;e  section  lll.C.l.f  of  this  jjreamhle, 
SddsoiKiI  svstdids.  for  additional 
discussion  on  seasonal  sy.stem 
re(iuirements). 

ii.  'rransition  to  the  RTf^R.  The  RTt^R 
nuiuires  all  ground  water  NCW.Ss 
.s(;rving  1  .()t)()  or  few(;r  people,  including 
sea.sonal  systems,  to  continue  with  thcur 
l‘)8‘)  T(;R  monitoring  schedules  as  of 
the  compliance  date  of  the  R'lXiR,  unless 
or  until  any  of  the  conditions  for 
increased  monitoring  di.scus.sed  latfir  in 
this  section  are  lrigg(!red  on  or  after  the 
compliance  date,  or  unless  otherwise 
dinicted  by  the  State  as  a  result  of  the 
special  monitoring  evaluation 
conducted  under  a  sanitary  survey  or  at 
any  f)ther  time  the  State  btdieves  that 
the  samj)ling  the  system  is  conducting 
may  not  be  adecpiate.  In  addition, 
systems  on  annual  monitoring. 


including  .seasonal  systems,  must  have 
an  initial  annual  site  visit  by  the  State 
within  one  year  of  the  compliance  date 
and  an  annual  site  visit  (!ach  calendar 
year  theniafter  to  nmiain  on  annual 
monitoring.  Systems  may  substitute  a 
voluntary  L(!vel  2  a.sse.ssment  by  a  ])artv 
ap])roved  by  the  State  for  the  annual  site 
visit  in  any  givcai  year.  Tlu;  ])(!riodii: 
sanitary  survey  may  be  used  to  nujet  the 
re(|uirement  for  an  annual  site  visit  for 
the  year  in  which  the  sanitary  survey 
was  completiul. 

After  the  comjdiance  date  of  tin;  final 
R'r(]R,  during  each  sanitary  survey  the 
State  must  perform  a  special  monitoring 
evaluation  to  review  the  status  of  the 
water  system,  including  the  distribution 
system,  to  determine  whether  the 
sy.stem  is  on  an  appro])riate  RT(3^ 
monitoring  schedule  and  modify  the 
monitoring  schedule  as  neces.sarv. 

States  mu.st  evaluate  system  factors  such 
as  the  pertinent  water  (pialitv  and 
compliance  hi.storv,  the  establishment 
and  maintenance  of  contamination 
barriers,  and  other  appropriati? 
])rotections.  and  validate  the 
ap]n'o|)riaten(!.ss  of  tin;  water  syst(;m's 
existing  RTCR  monitoring  .schedule  and 
modify  as  neces.sarv.  k'or  seasonal 
sy.stems  on  (luarterly  or  annual 
monitoring,  this  evaluation  must  also 
includ(!  review  of  tlu;  approved  sam|)l(; 
siting  ])lan,  which  designates  the  time 
j)eriod(.s)  for  monitoring  l)a.s(!d  on  site- 
specific  considerations  (such  as  during 
j)eriod.s  of  highest  demand  or  highest 
vulnerability  to  contamination).  The 
sy.stem  must  collect  compliance  samples 
during  tluise  designated  time  periods. 

iii.  Reduced  monitoring.  The  State  has 
the  di.scretion  to  reduce  the  monitoring 
fre(iuency  for  well-operated  ground 
water  NCWSs  from  the  cpiartcirly  routine 
monitoring  to  no  less  than  annual 
monitoring,  if  the  water  system  can 
(hnnon.strate  that  it  meets  the  criteria  for 
reduced  monitoring  provided  in  this 
section. 

To  be  eligible  to  (jualify  for  and 
remain  on  annual  monitoring  after  the 
com])liance  date,  a  ground  water  NCWS 
serving  1 .000  or  fewer  people  must  meet 
all  of  tlu!  following  crit(!ria: 

•  The  .sy.st(!m  mu.st  have  a  clean 
com|)lianf;e  history  (no  MCL  violations 
or  monitoring  violations  under  tin;  l‘)89 
TCR  and/or  R'lXlR,  no  Liivcd  1  or  Level 

2  trigger  excetidances  or  trijatment 
technicpie  violations  under  the  RTCR) 
for  a  minimum  of  12  months.  (For  a 
more  detaihul  discussion  on  L(;vel  1  and 
Level  2  triggers,  .s(!e  section  III.F  of  this 
j)reamble,  (Jolifonn  Tiddlmdul 
TdclinitjUd)', 

•  'Lhe  mo.st  recent  .sanitary  survev 
shows  the  system  is  free  of  sanitarv 
defects,  has  a  jjrotect(!d  water  .source 


and  meets  ap])roved  construction 
.standards;  and 

•  An  initial  site  visit  bv  the  Stat(! 
within  the  last  12  months  to  cpialify  for 
reduced  annual  monitoring,  and 
nnairring  annual  site  visits  to  stay  on 
reduced  annual  monitoring:  and 
correction  of  all  identified  sanitarv 
defects.  A  voluntarv  Level  2  as.sessment 
by  a  ])arty  ai)proved  by  the  .State  may  be; 
substituted  for  the  .State  annual  site  visit 
in  any  given  year. 

iv.  Increased  monitoring.  Cround 
wat(!r  NCAV.S  serving  1. ()()()  or  fewer 
people  on  (luarterly  or  annual 
monitoring  mu.st  begin  monthly 
monitoring  the  month  after  any  of  the 
following  events  occurs: 

•  Tlu;  system  triggers  a  Linad  2 
assessment  or  two  I.iivel  1  assessments 
in  a  rolling  12  month  period; 

•  'fhe  sy.stem  has  an  E.  coli  MCL 
violation; 

•  The  sy.stem  has  a  coliform  trciatment 
tei:hni(iue  violation  (for  example,  if  the 
system  fails  to  conduct  a  Level  1 
assessment  or  correct  for  sanitarv 
defects  if  reciuired  to  do  so); 

•  The  system  on  (]uart(!rly  monitoring 
has  two  RTCR  monitoring  violations;  or 

•  The  system  has  one  RTCR 
monitoring  violation  and  triggers  a 
Level  1  assessment  in  a  rolling  12- 
month  ])(!riod. 

Id’A  added  the  last  condition  bv 
which  a  ground  water  NCAV.S  serving  < 

1, ()()()  peo])le  can  be  trigg(!red  into 
incniased  monitoring  to  im])rove  the 
internal  consi.stency  of  these  triggers, 
given  that  the.se  NCAV.Ss  monitor  le.ss 
frecjuently  in  geiuiral,  and  given  the 
added  llexihility  for  .States  to  elect  not 
to  count  monitoring  violations  at 
TNCAY.S  toward  triggers  to  increased 
monitoring  as  de.scribed  in  the  next 
paragraph.  Since  either  two  Level  1 
assessments  or  two  RTCd^  monitoring 
violations  in  a  rolling  12-month  ])eriod 
triggers  increased  monitoring,  EFA 
believcis  it  is  appropriate  for  one  of  each 
of  these  events  to  also  trigger  increased 
monitoring  for  the.se  NCAV.Ss.  .See 
section  III.E.I  of  this  jireamhle,  CoJifonn 
trcdtincnt  Icchniquc  for  a 

discussion  of  coliform  treatment 
techni(]ue  triggers. 

EFA  al.so  adiled  llexihility  to  allow 
.States  to  elect  to  not  count  TNCAVS 
monitoring  violations  in  determining 
whether  the  trigger  for  increased 
monitoring  has  beem  exceeded,  but  oidv 
if  the  mis.sed  .sample  is  collected  no 
later  than  the  end  of  tin;  next  monitoring 
])(!riod.  'Lhe  sy.stem  must  collect  the 
make-u])  .sam])le  in  a  different  week 
than  the  routine  .sam])h!  for  the  next 
monitoring  period  and  should  colhict 
the  sample  as  .soon  as  ])os.sil)le  during 
the  next  monitoring  period.  This 
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j)rovisi()u  applies  only  for  routine 
samples.  'I’he  TNCAY.S  would  still  incur 
a  monitoring  violation  and  must  follow 
the  other  nicpiirements  associated  with 
such  violation  (e.g.,  ])uhlic  notification 
and  reporting).  This  ])rovision  is  added 
in  respon.se  to  comnumts  niceivcul  hy 
Fl’A.  .S(U!  section  111.(1.2.1)  of  this 
l)reamhle.  (iiound  w’dtar  NC'AVSs  serving 

<  1 .()()()  pdO})I(!,  for  additional 
discussion  of  this  provision. 

(iround  water  NdWS  serving  1, ()()()  or 
fewer  ])eople  on  annual  monitoring 
must  begin  (piarterly  monitoring  the 
month  after  the  following  event  occurs; 

•  The  sy.stem  on  annual  monitoring 
has  one  RT(1R  monitorin<>  violation. 

This  is  a  change  from  the  pro])o.sed 
rule  requirement  where  the  event  would 
have  triggered  the  system  to  go  to 
monthly  monitoring  instead  of  (piarterly 
monitoring.  This  change  is  further 
discussed  in  section  lIl.C.2.b  of  this 
])reamhle.  (Aound  mitdr  NCJWSs  serving 

<  1. 000  pdoph. 

The  system  must  continue  monthly  or 
(piarterly  monitoring  until  the 
reipiirements  in  this  section  for 
returning  to  (piarterly  or  annual 
monitoring  are  met. 

V.  Reipiirements  for  returning  to 
(jiiarterly  monitoring.  'Fo  he  eligible  to 
return  from  increased  monthly 
monitoring  to  (piarterly  monitoring, 
ground  water  NCWSs  serving  l.OOO  or 
fewer  jieople  mii.st  meet  all  of  the 
following  criteria: 

•  Within  the  last  12  months,  the 
system  must  have  a  completed  sanitarv 
survey  or  a  site  visit  hy  tlie  State  or  a 
voluntary  Level  2  assessment  bv  a  party 
apjiroved  by  the  State.  The  system  is 
free  of  sanitarv  defects,  and  has  a 
protected  water  source:  and 

•  The  system  has  a  clean  RTCR 
compliance  history  (no  E.  coli  M(iL 
violations.  Level  1  or  2  triggers,  coliform 
treatment  technique  violations  or 
monitoring  violations)  for  a  minimum  of 
12  months. 

For  TNCWSs.  the  State  may  elect  not 
to  count  monitoring  violations  towards 
the  re(]uirement  of  a  clean  compliance 
history  (as  jiresented  in  the  last  bullet) 
if  the  mis.sed  sample  is  collected  no 
later  than  the  end  of  the  next  monitoring 
j)eri()(l.  This  apj)lies  only  for  routine 
sam])les.  'Fhe  'FNCWS  would  still  incur 
a  monitoring  violation  and  must  follow 
the  other  re(pdrements  associated  with 
such  violation  (e.g.,  ])uhlic  notification 
and  reporting).  See  section  111. C. 2.1)  of 
this  ])reamhle.  Ground  wotorNCAVSs 
serving  <  l.OOO  people,  for  additional 
discussion  about  this  |)r()visi()n. 

vi.  Re(piirements  for  retuniing  to 
reduced  annual  monitoring.  'Fo  he 
eligible  to  leturn  fiom  increased 
monthly  monitoring  to  reduced  annual 


monitoring,  the  system  must  meet  the 
ci'iteria  to  I'eturn  to  loutine  (]uaiterlv 
monitoring  plus  the  following  criteria: 

•  An  annual  site  visit  (reciuTing)  by 
the  State  and  correction  of  all  identified 
sanitary  defects.  An  annual  voluntary 
Level  2  asses.sment  mav  he  substituted 
for  the  State  annual  site  visit  in  any 
given  year:  and 

•  'Fhe  .system  mu.st  have  in  place  or 
a(l()])t  one  or  more  additional 
enhancements  to  the  water  system 
hairiers  to  contamination  as  a])j)i()ve(l 
by  the  State.  'Fhese  measures  could 
include  hut  are  not  limited  to  the 
following: 

— dross  connection  control,  as  approved 
by  the  Stale. 

— An  operator  certified  by  an 
aj)])r()priate  State  certification 
program,  which  may  include  regular 
visits  by  a  cii’cuit  rider  certified  by  an 
aj)pr()priate  State  cei  tificalion 
])iogram. 

— Continuous  disinfection  entering  the 
distribution  system  and  a  I'esidual  in 
the  (listi'ihution  sy.stem  in  accordance 
with  criteria  s])ecifie(l  by  the  State. 

— Maintenance  of  at  least  a  4-l()g 
inactivation  or  I'emoval  of  viruses 
each  (lay  of  the  month  based  on  daily 
monitoring  as  specified  in  the  CWR 
(with  allowance  for  a  4-h()ur 
exception). 

— Other  (upiivalent  enhancements  to 
water  sy.stem  harriers  to 
contandnation  as  a])pi()ve(l  bv  the 
.State. 

vii.  Additional  loutine  moidtoring. 

All  systems  collecting  samples  on  a 
(piarterly  or  annual  ire(piency  mu.st 
conduct  additional  loutine  monitoring 
following  a  single  total  coliform-iiositive 
sample  (with  or  without  a  Level  1 
trigger  event).  'Fhe  additional  routine 
monitoring  consi.sts  of  three  samples  in 
the  month  following  the  total  coliform- 
])ositive  .sam])le  at  routine  monitoring 
locations  identified  in  the  .sample  siting 
plan.  This  is  a  change  from  the  1989 
'FCR  additional  routine  monitoring 
re(purement  of  taking  a  total  of  five 
samples  the  month  following  a  total 
C()lif()rm-])().sitive  sanqile  for  systems 
that  take  four  or  fewer  samples  per 
month.  Consistent  with  the  1989  'FCR, 
the  .State  may  waive  the  additional 
routine  monitoring  re(pdi'ement  if: 

•  'Fhe  .State,  or  an  agent  appioved  bv 
the  .State,  ijerforms  a  site  visit  before  the 
end  of  the  next  month  the  sy.stem 
])r()vi(les  water  to  the  pid)li(:.  Although 
a  saidtarv  survev  need  not  be 
])erf()rme(l,  the  site  visit  must  he 
sufficiently  detailed  to  allow  the  .State  to 
determine  whether  additional 
monitoring  and/or  any  corrective  action 
is  needed.  'Fhe  .State  cannot  approve  an 


employee  of  the  .system  to  perfoim  this 
site  visit,  even  if  the  em|)l()vee  is  an 
agent  approved  by  the  .State  to  perform 
.sanitai'v  surveys  or  R'FCR  a.sse.ssments. 

•  The  .State  has  determined  why  the 
.sam|)le  was  total  c()lif()rm-])()silive  and 
establishes  that  the  sy.stem  has  corrected 
the  problem  or  will  conoct  the  problem 
before  the  end  of  the  next  month  the 
.system  serves  water  to  the  public.  In 
this  case,  the  .State  mu.st  document  this 
decision  to  waive  the  following  month’s 
additional  moidtoiing  re(]uirement  in 
writing,  have  it  approved  and  signed  by 
the  supervisor  of  the  .State  official  who 
recommends  such  a  decision,  and  make 
this  document  available  to  the  EPA  and 
public.  'Fhe  written  documentation  mu.st 
describe  the  specific  cause  of  the  total 
coliform-positive  sample  and  what 
action  the  system  has  taken  and/or  will 
take  to  correct  this  problem. 

•  'Fhe  .State  may  not  waive  the 
ie(piiiement  to  collect  three  additional 
routine  .samples  the  next  month  in 
which  the  .system  ])r()vi(les  water  to  the 
public  solely  on  the  grounds  that  all 
re])eat  .sam|)le.s  are  total  coliform- 
negative.  If  the  .State  determines  that  the 
.sy.stem  has  corrected  the  contamination 
pi'oblem  before  the  sy.stem  takes  the  .set 
of  l  epeat  samples  i'e(iuire(l  in  141. 8.18, 
and  all  repeat  .sam|)les  were  total 
coliform-negative,  the  .State  may  waive 
the  ((Hiuirement  for  additional  loutine 
monitoring  the  next  month. 

All  additional  routine  .samples  are 
included  in  determining  c()m])liance 
with  the  MC'.L  and  coliform  treatment 
te(:hni(]ue  i'e(|uirements. 

(.’.  Ground  miler  GWSs  serving  <  1,000 
people,  i.  Routine  monitoring.  Fhe 
R'F(]R  nujuires  ground  water  (iVV.Ss 
.serving  l.OOO  or  fewer  people  to 
routinely  monitor  at  least  once  each 
nionth  for  total  coliforms  and  E.  coli 
excej)!  that  systems  can  transition  into 
RT(iR  at  tlieir  1989  T(]R  monitoring 
fre(]uency  as  di.scussed  in  further  detail 
in  the  next  section,  and  there  are 
provisions  under  which  the  sampling 
fre(niency  may  be  reduced  by  the  .State. 

'Fne  .State  may  reduce  the  monitoring 
fiHujuency  for  ground  water  CAV.S  from 
the  monthly  routine  monitoring  to 
(luai'lerly  reduced  monitoring  if  the 
water  .system  can  demonstrate  that  it 
meets  the  criteria  for  reduced 
monitoring  provided  later  in  this 
.section. 

ii.  'Fransition  to  the  R'FCiR.  All  ground 
water  (AV.Ss  .solving  l.OOO  or  fewer 
people  continue  with  their  1989  'FdR 
monitoring  .schedules  unless  or  until 
any  of  the  increa.sed  monitoring 
re(|uirements  in  this  .section  occur  or  as 
directed  hy  the  .State. 

After  the  compliance  date  of  the  final 
R'F(3^.  the  State  must  determine 
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whether  the  system  is  on  an  aj)i)n)iiriat(; 
monitoring  .schedule  by  performing  a 
special  monitoring  evaluation  during 
each  sanitary  survey  to  review  the  status 
of  the  PWS,  including  the  di.strihution 
system.  I’Ik!  lirsf  such  evaluation  must 
he  conducted  during  the  fir.st  scheduled 
.sanitary  survey  alUir  the  effective  date  of 
the  rule:  a  sy.stem  may  remain  on  its 
I'lHO  'IXiR  monitoring  schedule  until 
this  time  unless  it  is  triggered  into  more 
fre(pient  monitoring.  After  its  fir.st 
evaluation,  the  .State  may  allow  the 
system  to  remain  on  its  1085)  'IXiR 
monitoring  schedule  as  long  as  the 
system  meets  the  conditions  for  doing 
.so.  'I'he  .State  must  evaluate  system 
factors  such  as  the  pertinent  water 
(juality  and  comi)liance  history,  the 
establishment  and  maintenance  of 
harriers  to  contamination,  and  other 
approjM’iate  protections  to  validate  the 
water  .system's  existing  monitoring 
.schedide  or  recjuire  mon;  fnxjuent 
monitoring. 

iii.  Rciduced  monitoring,  'rlu;  .State  has 
the  llexihility  to  reduce  the  monitoring 
inKpiencv  for  well-operated  ground 
water  (AY.S  from  the  monthly  routine 
monitoring  to  no  less  than  (piarterlv 
monitoring  if  the  water  sy.stem  can 
demonstrate  that  it  meets  the  criteria  for 
nnlnced  monitoring  provided  in  this 
.section. 

To  he  eligible  to  change  from  montldv 
to  (luarterly  reduced  monitoring  after 
the  compliance  date,  ground  water 
(iWS.s  .serving  1 .()()()  or  fewer  ])eople 
mu.st  he  in  compliance!  with  any  .State- 
certified  operator  jirovisions  and  meet 
each  of  the  following  criteria: 

•  rhe  sy.stem  mu.st  have  a  clean 
compliance  history  (no  MCL  violations 
or  monitoring  violations  under  the  T(iR 
and/or  RTCR,  no  Level  1  or  Level  2 
trigger  exceedances  or  treatment 
techniipie  violations  under  the  R'lXiR) 
for  a  minimum  of  12  months: 

•  The  most  recent  sanitary  survey 
shows  the  system  is  free  of  .sanitary 
defects  (or  has  an  approved  plan  and 
.schedule  to  cornict  them  and  is  in 
compliance  with  the  ])lan  and  the 
.schedule),  has  a  jirotected  water  source, 
and  meets  ajiproved  con.struction 
standards:  and 

•  The  system  must  meet  at  lea.st  one 
of  the  following  criteria: 

— An  annual  site  visit  by  the  .State  or  an 
annual  voluntary  Level  2  assessment 
by  a  party  approved  by  the  .State  or 
meeting  criteria  established  hv  the 
.State  and  correction  of  all  identified 
sanitary  defects  (or  an  approved  plan 
and  schedule  to  correct  them  ami  is 
in  compliance  with  the  plan  and 
schedule). 

— A  cross  connection  control  program, 
as  aj)proved  hv  the  .State. 


— Continuous  disinfection  entering  th(! 
distribution  systciin  and  a  residual  in 
the  di.strihution  sy.stem  in  accordance 
with  criteria  s|)(!cifi(!d  by  the  .State!. 

— D(!mon.stration  of  maintenance  of  at 
lea.st  a  4-log  inactivation  or  r(!moval  of 
viru.ses  (xich  day  of  the  month  based 
on  daily  monitoring  as  .sp(!cifi(!d  in 
the  CWR  (with  allowance  for  a  4-hour 
exception)  (U.SLPA  2()t)(ic,  71  FR 
().'5.^)74,  Novemhc!!'  8,  2008). 

— Other  (upiivalent  (!nhancements  to 
water  system  l)arri(!r.s  to 
contamination  as  approved  hv  the 
.State. 

iv.  Ri!(iuir(!ments  for  returning  to 
monthly  monitoring.  When  a  svstem  on 
epiarterly  monitoring  ex])eriences  anv  of 
the  following  ev(!nts  the  system  must 
begin  monthiy  monitoring  the  month 
after  the  event  occurs: 

•  .System  triggers  a  Liivel  2 
asse.ssment  or  two  L(!vel  1  assessments 
in  a  rolling  12-month  period. 

•  .Syst(!m  has  an  /i.  coli  MCL 
violation. 

•  .System  has  a  coliform  treatment 
t(!chni(|ue  violation  (e.g.,  fails  to 
conduct  a  Level  1  or  L(!V(!l  2  asse.ssment 
or  to  correct  fora  sanitarv  d(!fect  if 
r(!(juir(!d  to  do  .so). 

•  .System  has  two  routiiu!  R'lXiR 
monitoring  violations  in  a  rolling  12- 
month  p(!riod. 

The  system  mu.st  continue  monthly 
monitoring  until  all  tlu!  reduced 
monitoring  retpiirements  di.scu.ss(!d 
])reviously  in  this  section  an!  met.  A 
system  that  loses  its  certified  o|)(!rator 
mu.st  also  r(!turn  to  monthly  monitoring 
the  month  following  th(!  lo.ss. 

V.  Additional  routine  monitoring, 
(hound  water  ( AVSs  serving  <  1  ,()()0 
jjeople  collecting  .sam])le.s  on  a  (piarterlv 
tiocpiency  must  conduct  additional 
routine  monitoring  following  a  siiigh! 
total  coliform-])ositive  sample  (with  or 
without  a  L(!vel  1  trigger  event),  similar 
to  the  additional  monitoring 
recpiirements  for  ground  water  N(AV.S 
.s(!rving  <  1, ()()()  }K!oj)le.  .Siu!  .s(!ction 
lll.Ci.l  .b.vii  of  this  pnximhle.  Additional 
roidin(^  nionitorin‘>,  for  a  discussion  of 
the  additional  routim!  monitoring 
r(!(]uir(!m(!nts. 

d.  Hubpaii  n  svstains  sarving  <  1.000 
{)aoi}I(;.  The  monitoring  r(!(]uirements 
for  suhpart  H  systems  of  this  part  (RW.Ss 
supplied  by  a  surface  water  source!  or  hv 
a  ground  wat(!r  under  the  dir(!ct 
influence  of  surface  water  ((iVVlJDl) 
source)  .serving  1.000  or  fewer  peoj)l(! 
nnnain  the  same  as  under  the  15)85)  TC.R 
(see  141.8.10).  Th(!.se  sv.stems  are  not 
eligible  for  reduc(!d  monitoring.  In 
addition,  the  rule  reejuires  all  .s(!a.sonal 
syst(!ms,  on  and  alUir  the  com])liance 
date  of  the  final  RTCiR,  to  demonstrate 


completion  of  a  .Stat(!-a])proved  start-u]) 
])roc(!dur(!  (.s(!e  .section  111. (Ll  .f  of  this 
])r(!aml)le,  Soasoned  systains,  for 
additional  discussion  on  seasonal 
system  r(!(pnrem(!nts). 

(!.  PWSs  .‘i(:r\  in<>  >  1.000  poopla.  Tlu! 
monitoring  r(!(piir(!m(!nts  for  RW.Ss 
serving  more!  tlian  1,000  people  r(!main 
tlu!  same  as  under  the  15)85)  TCR  (.set! 
^141.8.17),  with  the  exce])tion  of  the 
a))])lical)le  revisions  to  tlu!  r(!])(!at 
.sampling  locations  provided  in 
§  141 .8.18  and  to  the  additional  routine 
monitoring  provisions.  .Systems  on 
monthlv  monitoring  are  not  r(!(piir(!d  to 
take  additional  routine  .sam])les  the 
month  following  a  total  coliform- 
positive  sam])le,  as  recommend(!d  hv  the 
advi.sorv  committ(!e  (see  section 
llI.A.3.h.ii(g)  of  the  preamble  to  the 
projjo.sed  RTCR,  Additional  rontina 
monitoring,  for  an  (!xplanation  of  this 
change  from  the  15)85)  TCR).  Consistent 
with  the  15)85)  TCR,  .systems  serving  > 

1. ()()()  ]t(!ojde  are  not  eligible  for  r(!duc(!d 
monitoring.  In  addition,  the  rule 
r(!(pnr(!s  all  seasonal  systems,  on  and 
after  the  complianc(!  (late  of  the  final 
RTCR.  to  demonstrate  c()mpl(!ti()n  of  a 
.Stat(!-appr()V(!(l  start-up  ])r()C(!(lur(!  (s(!(! 
.section  lll.C,.l  .f  of  this  ])r(!amhl(!, 
Soasoned  svstains.  for  additional 
discussion  on  .s(!asonal  system 
r(!(pnr(!m(!nt.s). 

/.  Saasonal  svstains.  .Sinc(!  .seasonal 
systems  are  a  .sul).s(!t  of  NCW.Ss,  th(!y  an! 
.suhj(!(:t  to  the  r(!(pnr(!ment.s  of  the 
particular  NCW.S  size  cat(!g()rv  they  fall 
under  (e.g..  s(!asonal  systems  using 
ground  water  and  .serving  <  1  ,t)()() 
p(!()pl(!  are  .subj(!ct  to  the  r(!(pnr(!m(!nt.s  of 
ground  water  NCW.S  .serving  <  1 ,(){)() 
people,  or  s(!asonal  systems  using 
surface  water  and  s(!rving  <  l.OOO 
])(!ople  are  subject  to  the  re(pnrem(!nt.s  of 
sul)])art  H  systems  s(!rving  <  1,000 
l)(!0])le,  and  so  on),  unl(!s.s  otherwise 
noted.  The  RTC'R  is  promulgating 
nnjuinmients  .sj)(!cific  to  s(!a.s()nal 
.systems  to  mitigate  the  risk  associated 
with  the  uni(pie  characteristics  of  this 
ty])(!  of  systems  (.see  sriction  111. A. 4  of 
this  i)r(!aml)l(!.  Saasonal  .svstains,  for 
additional  discu.ssion  about  seasonal 
systems).  One  of  the  provisions  is  the 
r(!(pnr(!ment  that  all  .s(!asonal  sy.st(!ms 
mu.st  (l(!monstrate  (:omi)l(!tion  of  a  .State- 
approved  start-up  ])r()C(!(lur(!  ])ri()r  to 
s(!rving  water  to  the  jniblic  on  and  after 
tlu!  compliance  date  of  the  final  RTCR 
(!ach  tinu!  tluw  start  up  the  system.  The 
,start-u])  ])roce(lur(!  may  include  a 
r(!(pnr(!m(!nt  for  a  start-uj)  samjjle  jji  ior 
to  s(!rving  water  to  the  ])ul)lic. 

Under  the  RTCR,  all  .seasonal  .systems 
are  r(!(pnr(!(l  to  take  at  hxist  one  routine 
.sample  p(!r  month  for  total  coliforms 
and  I’i.  coli  during  the  months  that  thev 
are  in  ()j)(!ration,  unless  the  sampling 
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rrcHliioney  has  been  reduced  by  the  State 
under  the;  RTCIR.  Seasonal  systems 
serying  >  1, ()()()  ])eo])le  haye  the  same 
monitoring  trecjnency  as  other  PWSs 
serying  >  1 ,()()()  peoj)le  (sec;  ??  141 .8.')7  of 
the  R'l'CiR)  and  it  cannot  l)e  r(;duced. 

1  lo\y(;yer,  seasonal  systems  serving  < 

1. ()()()  people  that  arc;  not  on  montidy 
monitoring  by  the;  compliance;  date  of 
the  R'lXiR  may  c:onlinuc;  with  their 
c;xisting  1‘)8t)  'IX'-R  monitoring  frc;c|uc;nc:y 
afterwards,  unlc;ss  or  until  any  of  the 
c;onclitions  for  inc;rc;asc;cl  monitoring 
cliscussc;cl  prc;yic)usly  in  section 
111.(1.1  .h.iy  of  this  prc;amhlc;.  Incrccisenl 
luonitoring,  arc;  triggerc;d  on  or  after  the 
c:ompliance  date,  or  as  clirc;c:tc;cl  by  the 
State.  To  continue  on  their  existing  1989 
TCR  monitoring  frc;c|nenc:y,  seasonal 
systems  on  less  than  monthly 
monitoring  at  the  c:omj)lianc:e  date  of  the; 
RTCR  must  have  an  approved  sample 
siting  ])lan  that  clc;signatc;s  the  time 
pc;riocl  for  monitoring  based  on  site- 
S])c;c;ific  c:c)nsiclc;rations  (e.g..  during 
periods  of  highc;st  demand  or  highest 
yidnc;rat)ility  to  c:ontamination).  The 
.system  must  c:ollc;c;t  c.ompliancc;  samples 
during  this  time  ])c;riocl.  Seasonal 
systems  on  annual  monitoring 
frc;ciuc;ncy  arc;  rc;cjuirc;cl  to  have  a 
recairring  annual  site  visit  by  the  State 
(or  an  annual  voluntary  Level  2 
assc;ssmc;nt  by  a  ])artv  ap])rc)yc;d  by  the 
.State)  to  rc;main  on  annual  monitoriug. 

Only  sc;asc)nal  .systems  using  ground 
water  and  serving  <  1 ,()()()  ])c;c)plc;  arc; 
eligible  for  rc;cluc:ecl  monitoring.  To  be 
newly  c;ligihlc;  for  reduc.ed  monitoring 
after  the  com])lianc;c;  date,  they  mu.st 
mc;c;t  the  following  ca  iteria: 

•  The  sy.stcan  must  have  an  approved 
.sample  siting  j)lan  that  dc;signatc;s  the 
time  pc;riocl  for  monitoring  based  on 
site-specafic  c;on.si derations  (e.g..  during 
periods  of  highest  dcanand  or  highest 
yidnc;rability  to  c:ontamination).  The 
systc;m  mu.st  c;ollc;c:t  cc)m])liance  samples 
during  this  time  period;  and 

•  To  be  eligible  for  reduced  cjuarterly 
monitoring,  the  sy.stem  mu.st  also  mc;c;t 
all  the  rc;cluc:c;cl  monitoring  c:ritc;ria 
cli.scu.ssc;cl  in  sc;c:tion  lll.C.l.b.v  of  this 
])rc;amblc;,  Hf^quirenwnts  for  returning  to 
(luurterlv  monitoring,  and  |)rc)yiclc;cl  in 

S  141.8.'54(g)  of  the  RTCR. 

•  To  be;  eligible  for  reduced  annual 
monitoring,  tlic;  system  must  also  mc;c;t 
all  the  reduc.ed  monitoring  c.riteria 
cliscais.sc;cl  in  .sc;ction  lll.C.l.b.vi  of  this 
preamble,  ne(]nirenu;nts  for  returning  to 
reduced  uninud  monitoring,  and 
provided  in  §  141.8.')4(h)  of  the  RTCR. 

The  .State  may  c;xc;m])t  any  sc;a.sc)nal 
system  from  some  or  all  of  the 
rc;ciuirc;mc;nt.s  for  .sc;asonal  sy.stems  (c;.g.. 
performing  start-uj)  ])rc)c:c;clures)  if  the 
c;ntire  distribution  systcan  rcanains 
pressurized  during  the  entire  period  that 


the  system  is  not  c)pc;rating.  nowc;ver, 
sy.stems  that  monitor  lc;.s.s  frc;c]uc;ntlv 
than  monthly  mu.st  still  monitor  during 
the;  time;  i)c;riod  clc;.signatc;cl  in  their 
approved  .sam|)lc;  siting  |)lan. 

g.  (ionsecutive  systems.  ERA  did  not 
identify  any  issues  rc;garding 
ca)u.sc;caitivc;  systems  in  the  RTCiR. 
Con.sc;cadiyc;  sy.stc;m.s  must  monitor  for 
total  c.oliforms  at  a  irc;c|uc;nc:y  hasc;cl  on 
the  |)C)|)idation  served  by  the 
con.scaadive  system  and  the;  .sc)urc:c; 
water  type  of  the;  wholc;salc;  system.  In 
instanc:c;s  where  it  is  ju.stific;d  to  treat 
two  or  more  distribution  .systems  as  a 
single  system  for  monitoring  purpo.ses, 

40  CFR'141.29  allows  the  .State  to 
modify  the  monitoring  rc;c|uirc;mc;nt.s  for 
the  c:omhinc;cl  distribution  system.  Any 
moclific:ations  to  the  monitoring 
rc.'cpurements  mu.st  he  apj)rc)yc;d  by  ERA. 
The  .State  may  not,  hc)wc;yc;r,  modify  the 
c;om]jlianc;e  rc;c|iurc;mc;nt.s.  'fhe  RTCR  is 
not  modifying  the  ])royi.sic)ns  of  40  CFR 
141.29.  When  concluc:ting  a.s.sc;s.smc;nt 
and  corrc;c:tiye  aclion  under  the  RTCR. 
wholesalers  and  c:c)nsc;c:utiyc;  .systems 
shoidcl  ciooperatc;  as  clirc;ctc;cl  by  the 
.State  and  conduct  as.sc;.s.smc;nt  and 
c:orrc;c:tive  ac.tion  based  on  the  lc)c:ation 
of  the  ])c).sitiyc;  .sample;  rc;.sult.s,  the 
|)C)tc;ntial  pathways  of  distribution 
system  contamination,  and  the  .sanitary 
cic;fc;c:t.s  iclc;ntific;cl. 

2.  Kc;y  Issues  Rai.sc;cl 

a.  Sample  siting  plans.  I'hc;  majority 
of  the;  c:ommc;nt.s  ERA  rc;c:c;iyc;ci 
supported  the;  proposal  that  sample 
siting  plans  be  .sul)jc;c:t  to  .State  rc;vic;w 
and  revision  in.stc;acl  of  rc;c|iuring  .State 
a])proyal.  The  advisory  c;c)mmittc;e 
rc;cc)mmt;nclc;cl  that  .Statc;s  review  and 
ren'ise  sample  siting  plans  cc)nsistc;nt 
with  current  prac:tic:c;  and  that  the  .State 
develops  and  implemcaits  a  prc)c:c;s.s  to 
ensure  the  aclc;cjuacy  of  sample  siting 
l)lans.  ERA  also  rec:c;iyed  comments  that 
rc;cjuiring  State  approval  of  sample  siting 
plans  will  be  an  additional  burden  to 
the  .States.  Considering  thc;.sc;  c:ommc;nt.s 
and  the  recommendation  of  the  advisory 
c;c)mmittc;e,  ERA,  thc;rc;fc)re,  is  not 
c'.hanging  the  rc;c|iurc;mc;nt  rc;garcling 
.State  rc;yic;w  and  revision  of  the  sample 
siting  ])lan  in  most  in.stanc.c;s.  Thc;rc;  are, 
howc;yc;r.  in.stanc:c;s  where  it  is  nc;c;c;ssary 
for  the  .State  to  rc;vic;w  and  ajjprove 
c;lc;mc;nts  of  the  sample  siting  ])lan,  and 
other  instanc;c;s  whc;rc;  the  nc;ecl  for  .State 
a])])roval  is  left  to  .State;  cli.sc:rc;tion.  For 
example,  .sc;asc)nal  systems  on  lc;ss  than 
monthly  monitoring  must  have  aii 
approved  .sam])lc;  siting  ]3lan  that 
clc;.signatc;s  the  time  jeeriod  for  c:ollc;c:ting 
the  sample(.s)  as  clisc;ussc;d  ])rc;viously  in 
.sc;c:tic)n  lIl.C.l  .f  of  this  preamble, 
Seasomd  systems.  On  the  other  hand, 
for  sy.stems  that  want  to  establish  repc;at 


sampling  loc:atic)n.s  other  than  the 
within-fiyc;-c;c)nnc;c:tic)n.s-up.strc;am-ancl- 
cic)wn.strc;am  of  the  total  cioliform- 
positive  sample,  the  sy.stem  mu.st  submit 
the  siting  plan  for  review  and  the  .State 
may  modify  the  sampling  lc)c;ations  as 
needed,  hut  .State;  approval  is  not 
rc;ciuirc;cl  by  the;  RTCR,  as  discais.sed  in 
sc;c:tic)n  III.D  of  this  ])rc;aml)lc;.  Repeat 
Samples. 

ERA  rc;c:c;iyc;cl  ciomment  that 
support c;cl  the  use  of  clc;clic;atc;cl  sampling 
loc;ations.  Although  not  .spc;c:ifically 
aclclrc;.ssc;cl  this  prac;tic:c;  is  alrc;acly  in  u.se 
by  some  .Statc;s  and  systems  under  the 
1989  TCR.  As  discaissed  in  the  pro|)osc;cl 
RTCR.  ERA  is  .spc;cific:ally  allowing  the 
use  of  clc;dic:atc;cl  .samj)ling  stations  for 
the  following  rc;asc)n.s: 

•  To  reduce  i)C)tential  c:ontaminatic)n 
of  the  sam])ling  taps.  Utilities  will  have 
more  control  to  prc;yc;nt  c:ontamination 
of  the  .sampling  tap  by  preventing  its  u.se 
by  unaidhorizecl  ijersons  and  allowing 
no  routine  u.se  of  the  taj)  c;xcc;])t  for 
sampling. 

•  To  fac;ilitatc;  ac:cc;ss  to  sampling 
taps.  Currently  .systems  may  be; 
c:c)n.strainc;cl  by  whc;rc;  thc;y  .sample,  e.g., 
only  at  public:  buildings  or  in  certain 
individual  cai.stomc;r'.s  house. 

•  To  improve  samjding 
rc;])rc;.sc;ntatic)n  of  the  distribution 
system.  Allowing  clc;clic:atc;d  .sampling 
taps  in  arc;a.s  where  systems  have  not 
l)c;c;n  able  to  gain  ac;c;c;ss  will  fac;ilitatc; 
better  .sampling  rc;prc;.sc;ntation  of  the; 
distrihution  sy.stem. 

h.  Ground  water  NGWSs  serving  < 

1.000  peo})l(}.  ERA  rc;c:c;iyc;cl  c:ommc;nt.s 
rc;garcling  the  monitoring  rc;c]iurc;mc;nt.s 
for  small  ground  water  NCW.Ss.  Many  of 
the  c;c)nunc;ntc;r.s  agreed  with  the 
recjuircanents  ]jrc)po.sc;cl  while  .some 
connnc;ntc;r.s  suggested  that  systcans 
.should  not  be  allowc;d  to  monitor  Icass 
than  monthly. 

The  advisory  c;ommittc;c; 
rc;commc;nclc;cl  that  the  routine 
monitca  ing  frc;c|uc;nc:y  for  ground  water 
NCW.Ss  sc;rying  1, ()()()  or  fc;wc;r  peo|)lc; 
remain  at  ciuartc;rly  monitoring  as 
])royiclc;cl  in  the  1989  TCR.  ERA  believes 
that  cpiarterlv  monitoring  carried  oid  in 
c:onjimc:tic)n  with  the  as.sessment  and 
c:orrc;c:tivc;  action  rc;c]uirc;mc;nt.s  woidcl 
maintain  or  improve  public;  health 
])rc)tc;c;tic)n  without  incrc;a.sing  .sampling 
costs  over  the  198‘)  TtiR  reciuirements. 
'Flu;  advisory  c:c)mmittc;c;  also  rc;c:c)gnizc;cl 
that  current  .sanijcling  c:c).st.s  arc;  not 
insignific;ant  for  small  systems,  and 
wanted  to  allow  rc;cluc:c;cl  monitoring  for 
well-performing  systems  under  the  mcae 
.spc;c:ific;  and  rigorous  c:ritc;ria  de.sc.ribed 
previously  in  sc;c:lion.s  III.C.l .h.iii. 
Reduced  monitoring,  and  III.C.l  .c:.iii. 
Reduced  monitoring,  of  this  prc;amble. 
I'o  c:ontinue  to  jorovide  aclc;c]uatc;  hc;alth 


j)r()to(;ti()n.  systcniis  on  nuliunul 
monitoring  must  adlKjro  to  criteria  that 
onsnro  tliat  l)arrior,s  arc  in  jilaco  and  arc 
cilcctivc.  Furthermore,  systems  with 
j)rol)l(!ms  that  may  indicate  poor  systcmi 
int(‘grity,  maintenance,  or  oj)erati()ns.  or 
systems  tliat  fail  to  monitor,  are 
triggered  into  more  Irecinent  monitoring. 
I  liis  aj)proach  hiverages  the  limited 
resources  of  small  ground  water  NCWSs 
and  ot  States,  so  that  w(;ll-op(!rated 
.systems  can  minimize  tlunr  costs  and 
Stat(;s  can  focus  their  r(\sonrces  on 
•systems  needing  the  greatest  attemtion, 
such  as  .systmns  with  problems  or 
vnlnerahilities. 

EFA  recjiiested  comment  in  tin; 
proj)o.s(!d  rule  on  whether  to  re(]uire 
N'l'NCWSs  to  comj)ly  with  the  CWS 
r(!(piirements  (as  they  are  in  other  rules 
such  as  disinfection  hvjjroduct  (DBF) 
rules)  since  NTNCWSs  .serve  the  same 
p(;ople  over  time  and  include 
|)opulatiou.s  that  may  hci  at  gniater  risk 
((;.g..  schools,  hospitals,  daycare 
centers). 

EFA  received  comments  both  in 
agreement  and  disagreement  with  this 
approach.  Those  who  disagnuid  stated 
that  such  recpiirmncmt  would  result  in 
di.si)roportionat(!  impact  on  N'TNCWS. 
sinc(!  these  systems  an;  small  systems 
with  limited  r(?source.s.  Om;  conummtea’ 
.said  that  the  TCR  has  been  in 
•!lf(!ct  lor  decadtis  now  and  then;  have 
heciii  no  adv(!r.s(!  health  (dfecl  impacts  by 
not  having  N'TNdW.Ss  comply  with 
(]\VS  recniirements. 

Considering  the  comments  EFA 
r(!(.ei\’ed.  tin;  Agcaicy  is  not  nujuiring 
NTNCWSs  to  comply  with  CWS 
retpiirements  under  the  RTCR.  However. 
EFA  recomiiKauls  that  States  consitha- 
the  poindation  .servcal  at  NTNCWSs, 
i!.sp(;cially  those  that  serve  scaisitive 
.suhpojmiations  such  as  .schools, 
liospitals,  and  daycare  centcas,  when 
they  decide  on  an  ap]3ro])riate 
monitoring  frequency.  EFA  is  aware  that 
some  Stat(;.s  an;  already  doing  so  and 
^^•Uo^-sts  that  other  States  consider  the 
.same. 

El’A  ret;eiv(;d  comments  that  the 
criteria  for  returning  to  reduced 
monitoring  are  overly  strict,  including  a 
suggestion  that  the  r(;(]nirement  to  have 
an  ailditional  harrier  enhancement  to 
return  to  annual  monitoring  is  too 
hurdensome  and  co.stlv.  Soim; 
ccmimenters  stated  that  systems  that  are 
trigg(;red  into  incr(;as(;d  monitoring  will 
In;  unlikely  to  r(;tnrn  to  r(;duc(;d 
monitoring.  Anoth(;r  comm(;nt(;r 
.sugge.st(;d  that  a  sy.stem  should  ht;  able 
to  r(;tuin  to  r(;duc(;d  monitoring  .soon(;r 
than  12  months. 

El^A  continues  to  believe  that  for  a 
.system  to  In;  able  to  monitor  only  once 
a  y(;ar.  it  should  In;  able  to  demonstrate 


that  it  has  the;  ability  to  continually 
deliver  safe  wat(;r  by  (;n.suring  that 
harri(;r.s  an;  in  placi;  to  |)rot(;ct  against 
contamination.  A  system  that  has  l)(;(;n 
trigger(;d  into  incr(;a.sed  monitoring  has 
failed  in  .some  way  to  d(;mon.strate  that 
it  has  those;  l)arri(;r.s  in  ])lac(;.  'flu; 
requirements  to  return  to  r(;duced 
monitoring  an;  int(;nded  to  show  that 
the  sy.stem  has  math;  the  long-term 
commitment  and  |)rovided  the 
n(;c(;s.sary  additional  hari  i(;rs  to 
eliminate  the  vulnerability  to 
contamination  that  trigg(;r(;d  tlu; 
increased  monitoring  in  the  first  jdace. 
EFA  believes  that  the  requirements  for 
returning  to  reduced  monitoring  are  not 
impo.ssihh;  to  m(;(;t  hut  r(;(pure  an 
appropriate;  h;\’el  of  (;ffort  over  at  least 
12  inonths  to  show  the  commitm(;nt  and 
ability  to  d(;liv(;r  safe  water. 

El’A  received  comments  regarding 
monitoring  violations  as  a  trigger  for 
incr(;a.sed  monitoring  and  as  part  of  the; 
criteria  for  returning  to  r(;duc(;d 
monitoring.  EIW  heard  from  States  with 
large  nnmhers  of  NCWSs  that  including 
monitoring  violations  as  a  trigg(;r  for 
increa.sed  monitoring  and  as  part  of  the 
criteria  for  r(;duced  monitoring  will 
make;  the;  Rlf.R  elifficult  te;  im|)le;me;nt 
in  the;ir  Stiite;s.  NCWSs,  e;.spe;e;iidly 
TNCWSs,  ])e),se;  uniejue;  e;halle;nge;.s  to 
lule;  e,e)mplicUK:e;  as  the;y  tvj)ie;;illy  ele;  ne)t 
have;  the;  re;.se)urce;.s  that  CVVSs  have;  ;mel 
])re)\'ieling  wate;r  is  met  the;ir  j)rimarv 
hu.sine;.ss.  Ce)mme;nte;r.s  sugge;.ste;ei  that 
triggering  a  NCWS  inte;  ine;re;:i.se;el 
monitejring  l)e;e:au.se;  e)f  just  e)ne;  eer  twe; 
misseel  .siimj)le;.s  is  ne)t  ;ip])re)])riate;  anel 
will  hurele;n  the;  State;  with  e:e)m])liane:e; 
iinel  e;nlbre:ement  triie;king.  The;y 
inelie:ateel  that  this  will  shift  limiteel 
State  re;se)ure:e;.s  away  from  e)ve;r.sight 
ae;tivitie;.s  for  CWSs  ihat  .se;rve  large 
populatiems  te;  ceempliance  anel 
enfe)re;ement  ae:tiviti(;.s  for  NCWSs  that 
.st;rve  small  ]K)pulation.s,  resulting  in 
ele;e;r(;a.se;s  in  public  he;alth  i)role;e;tion. 

I  he  comme;nt(;r,s  akse;  e:e)ne:luele;el  that 
e)ne:e  a  system  is  triggereel  into  ine;re;ase;d 
monitoring,  it  woulel  not  he;  iihle  to 
qualify  fea-  reeluceel  monitoring  l)e;e;ause; 
it  we)nlel  ne)t  he;  iihle  te;  me;e;t  the; 
re;e)uire;me;nt.s  fe)rch;an  e;e)mpliance; 
histeiry  (e;.g.,  ne;  memiteiring  vieihitiems). 

El^A  re;e;e)gnize;s  the  hurelen  on  States 
thiit  niiiy  re;.sult  freim  imple;me;nting  the; 
ine;re;ii.se;el  iinel  re;eluce:el  memiteiriii” 
preivisiems  eif  the  R'TCR.  1*FA  is  there;fe)re; 
pren  ieling  State;s  the  fle;xihility  to  imt 
e:enmt  memiteiring  vieilatiems  towiirels 
eligibility  feir  reaiiiiining  ein  epiiirterly 
memiteiring  eir  for  re;turning  tei  epiarteirly 
inonitoring  as  leing  as  a  make-u]i  .samjile 
is  e:eille;cte;el  by  the;  e;nel  eif  the;  next 
memiteiring  peirieiel.  This  fleixihility  eiidv 
apjilieis  tei  TNCWSs  and  einly  feir  reiutine 
samples.  The  State  e;anneit  u.se;  this 


fleixihility  tei  (|Uidily  ii  svstemi  feir  annuiil 
meiniteiring.  When  exereasing  the; 
fleixihility  iiheiut  wheither  tei  e:eiunt  ii 
memiteiring  vieilatiein  teiwarels  eligibility 
leir  re;elue;e;d  memiteiring.  the;  Steite  m;iv 
finel  it  appreiiiriate;  to  aksei  exinsieler  tlie 
.systeim’s  histeiry  eif  memiteiring 
vieilatiein.s.  The  TNCWSs  weiuld  still 
iueaira  memiteiring  vieilatiein  iinel  inu.st 
e:eimjily  with  the  eithe;r  as.seieaateel 
ie;e|uire;nu;nts  cifte;r  sue;h  vieihitiein  (e;.g., 
pulilie;  neitilieaitiein  anel  re;peirling). 

In  the;  preipeiseel  rule,  a  NCWS  ein 
annual  memiteiring  with  one  RTCR 
memiteiring  \'ieilatiein  is  triggereiel  intei 
meinthly  memiteiring.  Seime  e;eimme;nte;rs 
eixpreisseel  e:one:ern  that  manv  svstems 
em  annual  meiniteiring  will  he  tiiggeireel 
tei  monthly  memiteiring  lieie.iiuse  of  just 
erne;  misseel  sample.  The;  eaimmemters 
stateiel  that  this  was  unreasemalile 
e:einsiele;ring  that  the.se;  .systems  tvpieailly 
elo  neit  have;  the;  reiseiureais  that  CWSs 
have,  sue:h  iis  a  e;e;rfifie;el  eijieirateir.  Thei.se; 
systems  ty]iie:ally  experience  freepient 
staff  sheirtageis  eir  turneiveir  that  reisult  in 
misseid  .samples.  Having  thei.se;  .systems 
elei  meinthly  memiteiring  weiulel  reiepiire; 
signilieamt  tnieiking  anel  e;nleire:e;me;nt 
ae:tivitie;s  ein  the;  part  eif  the;  State. 

1  ei  aelelreiss  this  e:eine:e;rn,  EFA  has 
e:hange;el  the;  e:einse;epie;ne;e;  eif  hiiving  erne 
RTCR  memiteiring  vieilatiein  feir  systemis 
em  annual  memiteiring.  Insteiael  ei'fhaving 
tei  gei  tei  meinthly  memiteiring,  the;  svsteim 
iiow  meiveis  tei  epiarteirly  memiteiring. 

Id’A  alsei  lie;lie;ve;.s  tlnit  the;  iinnual  site; 
visit  by  the;  State,  anel  the;  fae:t  th.it  seime 
Stateis  e:emehie;t  anel/eir  jiav  feir  the 
annual  memiteiring,  re;elue:e;s  the; 
likeiliheieiel  tlmt  systemis  ein  annual 
memiteiring  will  ini.ss  .sanqileis  anel  he; 
triggeireel  to  ine.reia.se;  to  epiarteirly 
memiteiring,  so  that  FWS  anel  State; 
reisemre.e  neieiels  are;  neit  likely  tei 
signifie;antly  ine:re;a.se;  heeiause  eif  this 
re;epiiremu;nt.  EFA  is  not  changing  the 
e:einse;ejue;ne:e;  eif  e;xce;e;eling  the  either 
Iriggeirs  for  ine:re;a.seel  memiteiring: 

.svstems  that  e;xpe;rie;nceel  iuiy  of  the 
eitheir  eivents  in  .see:tiein  lll.C.i  .li.iv  of  this 
preiamhle;,  IncivasHcl  nionUorin;^,  will 
ne;e;ei  to  meiniteir  monthlv  insteiael  eif 
quarteirly.  Systems  e:an  gei  liae;k  tei 
annual  memiteiring  by  meieting  the 
e.riteria  feir  re;elue:e;el  meiniteiring. 

EFA  re;e|ue;.ste;el  e:eimme;nt  em  whether 
eliiily  eddeirine;  re;sielual  nmasuremients 
sheiulel  he;  eine;  eif  the;  e;rite;ria  feir  reelue.eel 
memiteiring.  Elb\  re;e:e;ive;el  ceimments 
that  siiiel  tliat  it  sheiulel  neit  he;  ;i 
e:rite;rion.  Seime  e;emime;nte;r.s  exjirei.sseel 
e.eine;e;rn  llmt  erne;  misseiel  meiasuremiemt 
might  he;  ei  basis  feir  lie;ing  liuni]ie;d  tei 
ine:re;ii.seel  memiteiring.  One;  e;eminie;nte;r 
.sugge;ste;el  giving  the  State  the  eli.se:re;tiein 
to  e;ithe;r  alleiw  eir  neit  alleiw  it  as  a 
e;rite;riem.  Se;e:tiein  141 .8.'54(h)(2)(iii)  eif 
the;  RK.R  .spe;e:ifie;s  that  one  of  the; 
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onhanceinents  to  water  system  l)aiTiers 
to  contamination  is  continuous 
disiniection  entering  the  (listril)ntion 
.system  and  a  residual  in  tlie  distril)ution 
systmn  in  accordance  with  criteria 
specified  l)y  tlie  State.  Slates  are  given 
the  discretion  to  decide  how  th(;v  want 
to  im])lement  this  crit(!rion  based  on 
site-specific  considinations.  States  may 
want  to  nupiire  daily  measurement  of 
chlorine  residual  to  demonstrate 
continuous  disinfection. 

One  commenter  expressed  concern 
that  a  reduction  in  th(i  number  of 
additional  routine  samples  (i.e.,  from 
five  to  ihiHie)  reduces  the  likelihood  of 
detecting  both  total  coliforms  and  E. 
coli.  The  advisory  committee 
recommeiuhut  that  it  is  appropriate  to 
drop  from  five  to  three  .samples  the 
following  month  to  reduce  monitoring 
costs  while  still  maintaining  a 
substantial  likelihood  of  identifying  a 
j)rol)lem  if  a  problem  persists.  EPA  and 
the  advisory  committee  recognized  that 
a  reduction  in  the  nninher  of  sam])les 
taken  could  also  mean  a  reduction  in 
the  nninher  of  positive  samples  found. 
However,  EPA  and  the  advi.sory 
committee  concluded  that  tlie  new 
assessment  and  corrective  action 
jirovisions  of  the  RI’dR  lead  to  a  ride 
that  is  more  jirotective  of  public  healtli 
and  to  improvement  in  water  (pialitv 
despite  the  reductions  in  the  number  of 
.samples  taken.  The  l-'inal  RTdR  EA 
occurrence  modeling  results  support 
this  conclusion,  as  they  predict  that 
more  E.  coli  MfiE  violations  will  he 
])revented  and  total  coliform  and  E.  coli- 
positive  hit  rates  will  decrease  when 
assessment  and  corrective  action  occur. 
See  chapter  8  of  the  Final  RTCiR  EA 
(USEPA  201 2a]  for  more  details. 

c.  Seasonal  svstcins.  EPA  reixiived 
comments  that  disagreed  with  the 
routine  monthly  monitoring  frequency 
for  seasonal  .systems.  The  commenters 
suggested  that  requiring  a  .start-iqi 
]irocednre  is  the  essential  element  and 
having  seasonal  svstems  monitor 
(jnarterly  like  all  other  NCWSs  should 
be  adequate.  Other  commenters  agreed 
with  monthly  monitoring. 

As  discn.ssed  in  .section  til.  A. 4  of  this 
preamble.  Seasonal  systems,  seasonal 
systems  are  more  siKscejitihle  to 
contamination  due  to  changes  in  the 
conditions  of  the  source  water  during 
the  jieriod  the  system  is  in  operation. 
Snell  changes  include  variable 
contaminant  loading  due  to  increased 
.septic  tank  or  septic  field  use,  the 
.sea.sonal  nature  of  the  demand,  and  the 
.stress  the  system  may  experience. 
Hecau.se  of  the  risk  factors,  the  advi.sory 
committee  decided  that  more  frequent 
monitoring  is  appropriate  for  these 
.systems,  with  the  possibility  of  going  on 


reduced  monitoring  if  they  meet  certain 
criteria.  EPA  concurs  with  the  advisory 
committee  assessment  aud  the  final  rule 
maintains  the  propo.sed  routine  monthlv 
monitoring  freipiency,  when  they  are  in 
o])eration.  for  sea.sonal  svstems. 

One  commenter  said  that  a  regular 
.sam|)ling  schedule  is  more  easily 
achieved  and  more  jiractical  than 
identifying  vulnerable  time  periods  as 
these  periods  can  vary  from  year  to  year. 
EPA  believes  that  a  system  that  will 
monitor  less  frequently  than  monthly 
should  sample  ha.sed  on  site-specific 
considerations  (e.g.,  during  periods  of 
high  demand  or  highest  vnlnerahilitv  of 
contamination).  This  increa.ses  the 
probability  of  detecting  a  po.s.sil)le 
contamination:  hence,  measures  i:an  be 
taken  to  address  the  possible 
contamination  before  it  becomes  a 
jniblic  health  threat. 

One  commenter  suggested  that  start- 
11])  procedures  must  include  flushing, 
disinfection,  re-tlushing  to  eliminate 
disinfectant  residual,  and  taking  a 
sample  prior  to  serving  water  to  the 
public.  EPA  is  not  reiiniring  .sj)ecific 
practices  regarding  the  start-up 
procedure.  States  are  given  the 
llexibility  to  determine  what  start-np 
procedures  are  a])propriate  for  a 
particular  system  ha.sed  on  its  site- 
specific  considerations  and  must 
de.scrihe  their  ])roces.s  for  determining 
start-np  jn'ocediires  in  their  primacy 
application.  EPA  recommends  that 
States  reijnire  seasonal  .systems  to  take 
a  sample  as  ])art  of  the  reijiiired  start-iq) 
l)rocedure.s.  Systems  must  allow 
sufficient  time  for  completing  start-up 
procedures  (including  receiving  .sam])le 
results)  and  notifying  the  State  as 
reipiired  prior  to  .serving  water  to  the 
public. 

D.  Repeat  Samples 
1.  Requirements 

Under  the  RTCR,  all  PWSs  mn.st  take 
at  least  three  rei)eat  .sami)les  for  each 
routine  sample  that  te.sted  positive  for 
total  coliforms.  This  is  a  change  from 
the  1989  TCR  requirements  where 
sy.stems  .serving  1 .()()()  or  fewer  ])eople 
must  collect  at  least  four  repeat  samples 
while  the  rest  of  the  sy.stems  mn.st 
collect  three  re])eat  .samj)les. 

As  discussed  in  the  ])reamt)le  to  the 
l)ro])osed  R  I’UR,  EPA  believes  that 
sampling  again  immediately  after 
determining  that  a  .sam])le  is  positive 
(i.e.,  conducting  rej)eat  .sam])ling) 
increases  the  likelihood  of  identifying 
the  source  and/or  nature  of  the  possible 
contamination.  Analyses  conducted  bv 
EPA  indicated  that  once  a  total 
coliform-j)o.sitive  is  found,  there  is  a 
much  greater  likelihood  of  finding 


another  total  coliform-positive  within  a 
short  period  of  time  of  the  initial  finding 
(see  page  40939  of  the  Federal  Register 
(ER)  notice  for  the  propo.sed  R'l'UR 
(U.SEPA  2010a,  75  FR  4092().  )nly  14. 
2010)  for  more  di.scnssion  on  the 
analyses  done  by  EPA  regarding  rej)eal 
sam])les).  Repeat  sampling  (when  it  is 
total  coliform-positive)  can  indicate  a 
current  pathway  for  j)otential  external 
contamination  into  the  distribution 
.system.  EPA  recommends  that  States 
work  with  PWSs  and  laboratories  to 
facilitate  timely  notification  through  the 
most  expeditions  method  (e.g.,  phone, 
fax.  or  email)  to  ensure  that  repeat 
.sam})les  are  taken  in  a  timely  manner. 

'I’he  rej)eat  monitoring  reiiuirements 
of  the  Rd’CiR  are  es.sentially  the  same  as 
the  re(|nirements  of  the  1989  'IXiR, 
excej)t  for  some  new  provisions 
j)romulgated  by  the  RTCR  to  provide 
flexibility  to  States  and  PWSs.  The 
following  reijuirements  are  not  changing 
muter  the  RTCR: 

•  PW.Ss  must  collect  the  repeat 
.samples  within  24-honrs  of  being 
notified  that  their  routine  sample  is  total 
coliform-j)ositive. 

•  The  .State  can  extend  the  24-honr 
limit  on  a  case-hy-case  basis.  EPA  is 
providing  llexibility  to  this  provision  as 
discussed  later  in  this  section. 

•  The  State  cannot  waive  the 
reijnirement  fora  system  to  collect 
rej)eat  samples. 

•  In  addition  to  taking  re|)eat 
.samples,  PW.Ss  must  te.st  each  routine 
total  coliform-positive  sample  for  E. 
coli.  3’hev  mn.st  also  te.st  any  re])eat  total 
coliform-j)ositive  .sample  for  E.  coli.  H  E. 
coli  is  ])re.senf.  the  .system  mn.st  notify 
the  .State  the  same  dav  it  learns  of  the 
l)ositive  result,  or  by  the  end  of  the  next 
business  day  if  the  .Slate  office  is  closed 
and  the  .State  does  not  have  either  an 
after-hours  phone  line  or  an  alternative 
notification  procedure. 

•  The  .State  has  the  di.scretion  to 
allow  the  system  to  forgo  E.  coli  testing 
in  cases  where  the  system  a.ssinnes  that 
the  total  coliform-positive  .sami)le  is  E. 
coli-posW'we.  If  the  .State  allows  a  sv.stem 
to  forgo  E.  coli  testing,  the  .system  must 
still  notify  the  .State  and  comi)ly  with 
the  E.  coli  MCE  reijiiirements  specified 
in  S  141.8.'j8. 

•  The  system  must  collect  at  least  one 
repeat  sample  from  the  .sam|)ling  ta|) 
where  the  original  total  t:oliform- 
|)ositive  sample  was  taken.  Unless 
different  locations  are  specified  in  its 
.sam|)le  siting  j)lan  (this  is  a  new 
provision  of  the  RTCR  and  is  discussed 
later  in  this  section),  the  sv.stem  mn.st 
also  collect  at  least  one  repeat  sample  at 
a  lap  within  five  .service  connections 
uj).stream.  and  at  least  one  rej)eat  .sample 
at  a  taj)  within  five  service  connections 
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downstream  of  the  original  sampling 
site.  The  Stale  may  wyive  tlie 
iHKinirement  to  collect  at  huist  one  rijpeat 
samjjle  uj)stri!am  or  downstream  of  the 
original  samj)ling  site  if  the  total 
coliform-positive  .sam])l(!  is  at  the  end  of 
tlie  distribution  system,  or  one  service 
connection  away  from  tlie  end  of  the 
distrihntion  system.  FFA  notes  that  it  is 
the  location  of  the  rejieat  samjile  that  is 
waived,  not  the  recjnired  number  of 
repeat  samples.  A  FWS  still  neiuls  to 
take  the  recpiired  repeat  sample(s) 
elsewhere  in  the  distribution  system  if 
it  is  unable  to  do  .so  uiistream  or 
downstream  of  the  original  .sampling 
site. 

•  Systems  must  collect  all  repeat 
samples  on  the  .same  day.  'Fhe  State  may 
allow  systems  with  a  single  service 
connection  to  collect  the  recpnred  set  of 
repeat  sanijiles  oxer  a  three-day  period 
or  to  collect  a  larger  volume  repeat 
sample(s)  in  one  or  more  samjile 
containers  of  any  size,  as  long  as  the 
total  volume  collected  is  at  least  300 
milliliters  (ml). 

•  .Systems  must  collect  an  additional 
.set  of  rejieat  samjiles  for  each  total 
coliform-jiositive  rejieat  samjile.  As 
with  the  original  set  of  rejieat  sainjiles, 
the  system  must  collect  the  additional 
rejieat  samjiles  within  24  hours  of  being 
notified  of  the  jiositive  result,  unless  the 
.State  extimds  the  time  limit.  The  sy.stem 
must  rejieat  this  jirocess  until  either 
total  coliforms  are  not  detected  in  one 
comjilete  .set  of  rejieat  sainjiles  or.  as  the 
RT(3<  is  adding,  the  system  determines 
that  the  coliform  treatment  techniijue 
trigger  has  been  exceeded  and  notifies 
the  .State.  After  a  trigger  (see  section 
III.K.  of  this  jireamble.  Colifonn 

Treat nuiiit  Technique]  is  reached,  the 
sy.stem  is  reijuired  to  conduct  only  one 
round  of  rejieat  monitoring  after  each 
total  coliform-jiositive  or  E.  cfi/y-jiositive 
routine  .sample.  If  a  trigger  is  reached  as 
a  result  of  a  rejieat  samjile  being  total 
coliform-  or  E.  f;fiy/-jiositive.  no  further 
rejieat  monitoring  related  to  that  samjile 
is  necessary. 

•  A  subseijnent  routine  .samjile, 
which  is  within  five  service  connections 
of  the  initial  routine  samjile  and  is 
collected  after  an  initial  routine  .samjile 
but  before  the  system  learns  the  initial 
routine  .samjile  is  total  coliform- 
jiositive.  may  count  as  a  rejieat  samjile 
instead. 

•  A  ground  water  .system  with  a 
single  well  .serving  1. ()()()  or  fewer 
jieojile  may  still  use  a  rejieat  .samjile 
collected  from  a  ground  water  .source  to 
meet  both  the  rejieat  monitoring 
reijuirements  of  the  R'FCIR  and  the 
triggered  .source  monitoring 
reijuirements  of  the  (AYR  (i.e.,  a  dual 
jiurjio.se  samjile).  Modifications  to  this 


jirovision  under  the  RT(3^  are  discus.sed 
later  in  this  .section. 

As  mentioned  jireviously,  the  KTCR 
adds  some  new  jirovisions  to  the  rejieat 
monitoring  reijuirements  to  jirovide 
flexibility  to  the  .States  and  FVVSs.  One 
ofthe.se  c.hanges  is  the  additional 
flexibility  jirovided  to  .States  regarding 
the  waiver  or  the  extension  of  the  24- 
hour  limit  for  a  I’VV.S  to  collect  rejieat 
samjiles.  .States  are  given  the  ojition  to 
de.scrihe  in  their  jirimacy  ajijilication 
the  criteria  they  will  u.se  to  waive  or 
extend  the  24-hour  limit  instead  of 
making  the  decisions  on  a  case-hy-ca.se 
basis.  I'his  is  discussed  further  in 
section  V  of  this  jireamble,  State 
Implementation. 

Another  change  is  the  use  of 
alternative  monitoring  locations.  As 
discu.ssed  in  section  111. C'.  of  this 
jireamhle.  Monitoring,  the  PW.S  may 
jirojiose  alternative  rejieat  monitoring 
locations  that  are  exjiected  to  better 
characterize  or  identify  jiathways  of 
contamination  into  the  distrihution 
system.  .Systems  may  elect  to  sjiecifv 
either  alternative  fixed  locations  or 
criteria  for  selecting  their  rejieat 
samjiling  locations  on  a  situational  basis 
in  a  standard  ojierating  jirocedure 
(.SOP),  which  is  jiart  of  the  samjile  siting 
jilan.  by  allowing  systems  to  sjiec.ifv 
criteria  for  selecting  their  rejieat 
samjiling  locations  in  their  .SOP  instead 
of  .setting  fixed  rejieat  .samjiling 
locations,  systems  can  jirovide  a  more 
flexible  and  more  jirotective  resjion.se. 
The  system  c.an  focus  the  rejieat  samjiles 
at  locations  that  will  best  verifv  and 
determine  the  extent  of  jiotential 
contamination  of  the  di.strihution 
system  ha.sed  on  sjiecific  situations.  For 
discu.ssion  on  additional  requirements 
for  alternative  monitoring  locations,  .see 
section  11I.(]  of  this  jireamble. 

Monitoring. 

There  are  also  some  modifications  to 
the  dual  jiurjio.se  .samjiling  allowed 
under  the  GVVR  and  IdHt)  TGR.  Ground 
water  systems  required  to  conduct 
triggered  source  monitoring  under  the 
G\VR  must  take  ground  water  source 
samjiles  in  addition  to  the  rejieat 
samjiles  required  bv  the  RT(]R. 

However,  a  ground  water  sy.stem  serving 
1  .(too  or  fewer  jieojile  may  use  a  rejieat 
samjile  collected  from  a  ground  water 
source  to  meet  both  the  rejieat 
monitoring  reijuirements  of  the  R'F(iR 
and  the  source  water  monitoring 
requirements  of  the  (AYR  (i.e.,  a  dual 
jiurjio.se  samjile),  but  only  if  the  .State 
ajijiroves  the  u.se  of  a  single  samjile  to 
meet  both  rule  requirements  and  the  u.se 
of  E.  coli  as  a  fecal  indicator  for  .source 
water  monitoring.  If  the  samjile  is  E. 
f;o//-jiositive.  the  system  violates  the  E. 
coli  MGL  under  the  R3’GR  and  must  also 


comjily  with  the  (AYR  requirements 
following  a  fecal  indicator-jiositive 
samjile.  'Fhe.se  jirovisions  are  consistent 
with  the  (AYR. 

If  a  system  with  a  limited  number  of 
monitoring  locations  (suc.h  as  a  .system 
with  only  one  service  connection  or  a 
camjigroimd  with  only  one  laji)  takes 
more  than  one  rejieat  samjile  at  the 
triggered  source  water  monitoring 
location,  the  sy.stem  may  reduc.e  the 
number  of  additional  source  water 
samjiles  by  the  number  of  rejieat 
.samjiles  taken  at  that  location  that  were 
not  E.  f;o//-jio.sitive.  luir  examjile,  if  a 
system  takes  two  dual  jiurjio.se  samjiles 
and  one  is  E.  co/y-jiiisitive  and  the  other 
is  E.  co/y-negative,  the  system  has  an  E. 
coli  MGI.  violation  under  the  R'FGR  and 
is  required  to  take  four  additional 
.source  water  samjiles,  rather  than  five, 
under  the  G\YR  (.see  40  GFR 
141.4()2(a)(3)).  If  the  system  takes  more 
than  one  of  these  rejieat  samjiles  at  the 
triggered  source  water  monitoring 
location  and  has  more  than  one  rejieat 
samjile  that  is  E.  i;o/y-jiositive  at  the 
triggered  source  water  monitoring 
location,  then  the  .system  would  have 
both  an  E.  coli  MGL  violation  under  the 
R'F(3^  and  a  .second  fecal  indicator- 
jiositive  source  samjile  under  the  (AYR. 
'Fhe  system  would  then  need  to  al.so 
c.omjily  with  the  (AYR  treatment 
technique  requirements  under  40  (3<’R 
141.403. 

Results  of  all  routine  and  rejieat 
.samjiles  not  invalidated  liv  the  .State 
must  he  used  to  determine  whether  the 
coliform  treatment  technique  trigger  has 
been  exceeded  (see  .section  IIl.E  of  this 
Jireamhle,  Coliform  Treatment 
Technique,  for  a  disciKssion  of  the 
coliform  treatment  technique  triggers). 

2.  Key  Issues  Raised 

A  majority  of  the  commenters 
sujijiorted  the  change  from  four  to  three 
rejieat  samjiles  for  sy.stems  serving  1,000 
or  fewer  jieojile.  However,  one 
commenter  staled  that  decreasing  the 
numher  of  rejieat  samjiles  would  also 
lessen  the  likelihood  of  delecting  total 
coliforms  and  E.  coli.  EPA  exjilained  the 
analysis  that  EPA  has  done  to  sujijiort 
the  reduction  in  the  numher  of  rejieat 
.samjiles  in  the  jireamhle  to  the  jirojiosed 
R'FC.R.  In  that  analysis,  using  the  .Six- 
Year  Review  2  data  (U.SEl’A  2010c). 

I'iPA  showed  that  if  the  numher  of 
required  rejieats  were  reduced  from  four 
to  three,  there  would  still  he  almost  as 
many  (ajijiroximately  04  jiercenl) 
situations  leading  to  an  as.sessment 
being  triggered  for  the  system.  .See 
.section  I1I.A.4  of  the  jireamhle  to  the 
jirojiosed  RT(iR,  Repeat  Samples,  for  a 
detailed  di.scussion  of  EPA’s  analysis  on 
the  reduction  of  the  numher  of  rejieat 
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samples.  Althoiij^li  (li’oj)ping  thu  ^ 

nupiiidcl  niinibor  of  ropoat  saniplos  from  wo 
four  to  throo  moans  that  somo  iraction  ma 
of  trinoorod  assossmonts  may  l)o  missod,  roj: 
tho  otlior  provisions  of  tho  RTCK 
oomponsato  for  tliat  ohan^o  and,  takon  np 
as  a  wholo.  tho  jnovisions  of  tho  RTCK  dil 
provido  for  groator  protoction  of  pnhlu:  wi 

hoalth.  Chio  such  provision  inclndos  sai 

onhanood  consoqnonoos  for  monitoring  to 

violations,  f’or  oxamplo.  systoms  that  do  I  \ 
not  tako  all  of  thoir  ropoat  sanqilos  m 

nndor  tho  RTCR  aro  triggorod  to  oondnot  to 
a  Lovol  1  assossmont.  This  pormits  an  ta 
inoroaso  in  pnhlio  hoalth  protoction  ovor  ai 
tho  T(’-R  hocauso  RWSs  aro  hi 

roipiirod  to  assess  thoir  systoms  whon  m 
lack  of  roiinirod  monitoring  croatos  a  s; 

situation  whom  tho  R\YS  doos  not  h 

projiorly  know  whothor  it  is  vnlnorahle  o 
to  contamination.  Morooyor,  hocauso  ot  a 
tho  suhstantial  cost  ol  this  potential  o 

consoquonco,  systoms  would  ho  moio  s 
likely  to  tako  all  of  thoir  required  roiioat 
samples  in  tho  first  place  (see  section 
lll.E  of  this  proamhlo.  Colifonn  ^ 

Tivdtnwnl  Technique,  for  additional  I 

discussion  on  tho  coliform  treatment  J 

technique  triggers). 

ERA  also  received  comments  ' 

gonorallv  supiiorting  tho  use  ot  i 

alternative  sites  for  rojioat  monitoring  ' 
since  they  provido  more  lloxihility  in 
dotormin'ing  tho  locations  of  tho  ropoat 
samples,  allowing  for  hotter  protoction 
of  imhlic  hoalth  on  a  sito-siiocilic  basis, 
subject  to  vStato  review.  One  commontor 
di.sagrood,  saving  that  roiioat  sanqilos 
should  ho  near  the  original  positive 
sample  site  so  that  they  can  provido  tho 
nocossarv  information  to  conlirm  tho 
original  jiositivo  sample.  A  low 
commontors  aro  against  having  within- 

fivo-connoctions-npstroam-and- 

downstroam  locations  trom  tho  original 
Jiositivo  sample  as  the  delanlt  locations 
for  rejieat  monitoring.  They  suggested 
that  these  default  loc.ations  should  he 
eliminated  altogether  and  that  all  RWSs 
ho  allowed  to  take  the  other  two  rejieat 
samiilos  at  alternative  locations. 

ERA  holiovos  that  not  all  systoms  will 
use  tho  option  of  taking  rojioat  .sainjilos 
at  alternative  locations.  Somo  RVYSs, 
osjiociallv  small  NCAYSs,  may  not  avail 
thomsolvos  of  this  ojition  for  reasons  ot 
simjilicity  and  lack  of  resources  and 
oxjiortiso.  They  may  elect  to  stick  with 
tho  sot  rojioat  monitoring  locations  of 
five  connections  ujistroam  and 
downstream  of  the  original  total 
coliform-jiositivo  .sample,  as  it  wilt  ho 
loss  hurdonsomo  on  them  than  locating 
alternative  sites  and  domonstrating  that 
the  allornalivo  sites  aro  more  offoctiyo. 
Hence,  ERA  is  maintaining  wilhin-live- 

connections-ujistream-and-downstream 

locations  as  the  default  repeat  sampling 
locations. 


While  the  jirescrihed  loc.ations  may  le 

work  for  some  systems,  other  systems  m 
may  find  them  too  limiting.  Taking  tf 

rejieat  .samjites  at  the  jirescrihed  >' 

locations  of  within  five-connection.s- 

uji.stream-and-downstream  can  he  >> 

difficult  for  some  systems  to  imjilement  v 
within  the  reijuired  24  hours  for  a  rejieat  s 
samjile  hocauso  of  issues  suc.h  as  access 
to  the  site.  Therefore,  ERA  is  allowing  r 
RVYSs  to  jirojiose  alternative  rejieat  > 

monitoring  locations,  either  as  iixed 
locations  or  as  criteria  in  an  SOR,  to 
facilitate  the  identification  ol  the  source 
and  extent  of  anv  jirohlem.  ERA  believes  ] 
that  both  the  within-five-connections-  ' 

uji.stream-and-downstream  rejieat 
samjiling  locations  and  the  locations  as 
identified  by  an  SOR  can  he  used  by  the 
ojierator  to  lietter  understand  the  extent 
and  duration  ot  ])ot(Mitial  pathways  of 
cxintamination  into  the  di.strihution 
system  with  the  ajijirojiriate  amount  ol 
State  sujiervision. 

ERA  re(jue,sted  comment  on  whetlier 
systems  should  he  reijuired  to  obtain 
jirior  State  ajijiroval  for  using  rejieat 
monitoring  sites  other  than  the  within- 

five-connections-ujistream-and- 

downstreani  locations  of  the  original 
routine  total  coliform-jiositive  site.  Most 
of  the  commenters  were  against 
reijniring  jirior  State  ajijiroval  for  the 
use  of  alternative  rejieat  monitoring 
locations.  They  suggested  that  it  i.s  more 
ajijirojiriate  to  include  these  sites  (or  the 
criteria  to  choose  sites)  in  the  SOR  or  in 
the  samjile  siting  jilan.  which  is  then 
subject  to  State  review  and  revision. 

!  Some  commenters  also  stated  that 
reijniring  jire-ajijiroval  for  each 
individual  instance  of  using  alternative 

sites  is  not  jiractical.  .  c.  . 

ERA  agrees  that  obtaining  jirior  State 
1  ajijiroval  to  use  alternativ'e  rejieat 
s  monitoring  locations  is  not  necessary 
since  there  is  no  reduction  in 
monitoring  and  ERA  exjiects  the  SOR  to 
;s  he  used  only  by  large  systems  with  the 
t  technical  resources  to  justify  alternative 
monitoring  sites.  Although  State 
ill  ajijiroval  is  not  required,  ERA  requires 
IS  RVYSs  that  are  intending  to  use  this 
ojition  to  suhmit  their  jirojiosed 
il  alternative  samjiling  sites  (as  jiart  ot  an 
if  SOR  or  the  samjile  siting  jilan)  to  the 
State.  The  RWS  must  he  able  to 
h  demon.strate  to  the  State  that  the 
alternative  monitoring  sites  are 
ajijirojiriate  to  helji  characterize  the 
extent  of  the  possible  contamination. 

>  The  State  is  given  the  di.scretiou  to 
ng  review  and  revise  the  alternative 
lat  monitoring  loc.ations  consistent  'yith 

0.  their  jiractice  regarding  samjile  siting 

jilans.  ERA  does  not  reijuire  that  the 
am  State  formally  ac;knowledge  and 
ing  ajijirove  the  alternative  monitoiing 

locations.  The  alternative  monitoring 


locations  are  considered  ajijirojiiiate 
unless  the  State  disajijiroves  or  modifies 
them,  which  results  in  the  reijuirement 
being  self-iinjilementing. 

ERA  received  general  snjijiort  tor 
allowing  samjiles  taken  at  the  grmiud 
water  source  to  serve  both  as  a  triggered 
source  samjile  under  the  (AYR  and  as 
one  of  the  rejieat  samjiles  under  the 
RT('R  (i.e.,  as  dual  jiurjiose  samjiles). 

Some  States  said  that  this  jiractice  i.s 
already  being  done  in  their  States  and 
therefore  should  continue  under  the 
RTCiR.  Most  commenters  sujijiorted  the 
jirovision  with  the  understanding  that 
the  Jiractice  would  he  subject  to  State 
ajijiroval.  One  commenter.  however, 
disagreed  with  the  jirovision  and 
thmrght  the  RVYS  would  not  he 
collecting  a  sufficient  numher  ol  rejxiat 
samjiles  to  rejiresent  the  water  (juality 
in  the  distribution  sy.stem  if  one  of  the 
rejieat  samjiles  is  taken  at  the  source 
water.  Another  commenter  suggested 
making  the  ojition  available  for  ground 
water  systems  of  all  sizes,  as  it  will  helji 
reduce  labor  and  analytit;al  co.sts,  and 
will  jirovide  a  clearer  jiicture  as  to  the 
location  and  cause  of  the  total  coliform- 

jiositive  samjile.  .viv-n 

t  The  jireamhle  to  the  jirojiosed  R 1  (-l\ 
disc.usseil  the  drawhai;ks  to  allowing 
dual  jiurjiose  samjiles  i.e.,  a  redm.tion 
in  the  numher  ol  rejieats  in  the 
,  distribution  system.  My  requiring  State 
[>  ajijiroval  of  the  use  of  dual  jiurjiose 
samjiliug.  the  RTCR  ensures  that  this 
nexihilitv  will  only  he  allowed  where 
the  State  has  determined  it  is 
ajijirojiriate.  ERA  believes  that  RVYSs 
with  limited  or  no  di.strihution  systems 
.  are  the  best  candidates  for  ajijiroval 
since  there  i.s  little  to  no  chani:e  ol 
contamination  from  the  distribution 
system  excejit  from  cross  connection. 

()n  the  other  hand,  ERA  believes  that 
dual  jiurjiose  samjiles  may  not  he 
o  ajijirojiriate  for  systems  with  extensive 
.  distribution  systems  because  the 
,  0  reduction  in  monitoring  (i.e..  one  less 
rejieat  samjile  in  a  distribution  system 
;  that  extends  far  from  the  source  water 
samjile  site)  may  not  jirovide  jiiihlic 
health  jirotection  equivalent  to  taking 

n  separate  samjiles. 

ERA  reijuested  comment  on  wlietliei 
the  ii.se  of  dual  jiurjiose  samjiles  should 
he  allowed  hv  simjilv  including  it  in  the 
samjile  siting  jilan,  without  jirior  State 
ajijiroval.  As  stated  earlier,  most  ol  the 
comments  sujijiorted  allowing  du<d 
jinrjiose  samjiling  with  the 
under.standingthat  it  will  he  ajijiroved 
by  the  State.  Some  c.onunenters,  on  the 
.  other  hand,  .said  that  it  .shoidd  he 

allowed  without  jirior  State  ajijiroval. 
One  commenter  said  that  the  State  may 
not  he  able  to  review  and  ajijirove  the 
^  samjile  siting  jilan  until  the  next 
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.sanitary  survey,  which  maybe  as  long  as 
five  years  alter  the  RT('.R 
iinjilementation.  One  coinmentiir  said 
that  States  should  onlv  he  re(|nired  to 
say  that  dual  purpose  sainjiling  is  not 
allowed  for  specific  systems.  Another 
commenter  suggested  allowing  States  to 
explain  their  process  for  approval  in 
their  primacy  application,  rather  than 
each  situation  being  handled  on  a  case- 
hv-case  basis,  thenihy  reihicing 
administrative  hurilen. 

As  discussed  earlier.  HPA  iHilieves 
that  recpiiring  State  ajiproval  for 
allowing  dual  purpose  .sampling  limits 
the  practice  only  to  .systems  that  can 
avail  themselves  of  it  without 
compromising  public  health  protection. 
State  a})])roval  is  recpiired  because  this 
constitutes  a  nuhiction  in  monitoring 
(no  separate  triggered  source  water 
.samjiles).  relative  to  requiring  separate 
samples  for  compliance  with  the  two 
rules.  HRA  believes  this  reduction  in 
monitoring  is  ajiprojiriate  oidy  if  the 
.State  determines  that  the  dual  purpose 
.samph;  provides  |)uhlic  health 
protection  equivalent  to  that  provided 
by  sejiarate  rejieat  and  .source  water 
.samples. 

As  |)art  of  the  special  primacv 
riupurements  for  the  R'l’CR  in 

142.1(i((j).  States  adopting  the  nuluced 
monitoring  provisions  of  the  RT(]R. 
including  dual  pur|)ose  .sam])ling.  must 
descrilx!  how  they  will  do  so  in  their 
])rimacy  a|)])lication  jiackage.  States 
mu.st  include  their  ajiproval  jirocess  for 
dual  pur|)ose  .samjiling  in  their 
apj)lication.  This  gives  States  the 
flexibility  to  determine  how  and  when 
they  want  to  grant  approval,  i.e.. 
whetluir  on  a  case-hy-case  basis 
(whenever  a  total  coliform-positive 
occurs)  or  on  a  pre-ajiproved  basis  (i.e.. 
the  system  has  prior  State  apjiroval  to 
take  a  dual  purpose  .samjile  whemwer  it 
is  triggered  to  do  .source  water 
monitoring). 

H.  Colifovm  Tmcitnwnt  TficbniquH 

I.  (ioliform  Treatment  Techni(]ue 
'I’riggiirs 

(I.  lUujiiiivnwnts.  The  non-acute  MC8, 
violation  for  total  coliforms  under  the 
ItJBt)  TCiR  is  nqilaced  under  the  RTCR 
by  a  coliform  treatment  techni()ue 
involving  monitoring  for  total  coliforms 
and  as.sessment  and  corriictive  action 
when  triggeixul.  HRA  is  establishing  an 
assessment  process  in  the  RT(]R  to 
.strengthen  public  health  protection. 
Under  the  1989  T(8U  a  system  is  not 
riMpiired  to  |)erform  an  assessimmt 
following  a  monthly/non-acute  M(iL 
violation  or  an  acute  MC'.L  violation. 

I  hitler  the  RTCR  treatment  technitpie 
framework,  the  jiresence  tif  total 


coliforms  is  ustid  as  an  indicator  of  a 
potential  pathway  of  contamination  into 
the  di.strihution  .system.  As  di.scnssed  in 
.section  III.B  of  this  preamhlt;.  Rule 
(jonsti  iict:  MCAAj  and  MCA.  for  E.  coli 
and  ('.aliform  Trootiiuml  Tochnunio,  the 
RT(',R  eliminates  the  associated  iVKlhC 
and  M(8,  for  total  coliforms.  The  RTCR 
specifies  two  levels  of  treatment 
techniipie  triggms.  Level  1  and  l.iwel  2. 
and  their  corresponding  levels  of 
response.  The  degree  and  dejith  to 
which  a  RWS  must  examine  its  .system 
and  monitoring  and  operational 
jiractices,  i.e.,  the  dillerence  h(!tween  a 
Level  1  or  Level  2  asse.ssment,  depends 
on  th(!  degree  of  potential  pathway  for 
contamination.  A  Level  2  as.sessment 
nHjiiires  a  more  in-dejith  and 
conqirehensive  review  of  the  RWS 
compared  to  a  Level  1.  A  discussion  of 
the  levels  of  assessments  is  found  later 
in  section  111.E.2  of  this  iireamhle, 
Assossmonl. 

The  system  has  (exceeded  the  trigger 
immediately  once  any  of  the  following 
conditions  have  hecai  met. 

Ij^voI  1  troatmenl  tochniqiw  lri<^^ors 

•  For  sy.stems  taking  40  or  more 
sanqiles  jier  month,  tlu;  RWS  exceeds 
.h-O  percent  total  coliform-positive 
.sam|)le.s  for  the  month:  or 

•  For  sy.stems  taking  fewer  than  40 
samples  ])er  month,  the  RW.S  has  two  or 
inon;  total  coliform-])o.sitiv(;  samples  in 
the  same  month;  or 

•  The  RWS  fails  to  take  eveay 
recpiired  rejieat  .sample  after  any  single 
routine  total  coliform-iiositive  sample. 

The  first  two  treatment  technicpie 
triggers  were  the  conditions  that  define 
a  non-acute  MC^L  violation  under  the 
1989  TC^R.  The  third  trigger  provides 
incentive  for  .systems  to  take  their  rejieat 
samples  to  ensure  that  they  are 
asse.ssing  the  extent  of  the  total  coliform 
contamination:  if  they  do  not  do  so  by 
rejieat  .samjiling,  they  must  conduct  an 
a.sse.ssment  instead  to  ensure  there  are 
no  pathways  to  contamination  (sanitary 
defects).  Rcqaiat  monitoring  is  critical  in 
identifying  the  extent,  source,  and 
characteristics  of  fecal  contamination  in 
a  timelv  manner.  l-lRA’s  analysis,  as 
discns.sed  in  the  preamble  to  the 
projjosed  RTCR  (.see  .section  III. A. 4  of 
the  preamble  to  the  jiroposed  RT(;R. 
Repoai  somplos),  shows  that  the  average 
])ercentage  of  repciat  .sanqiles  that  are 
])ositive  is  much  higher  than  that  of 
routine  samples,  demonstrating  that 
when  o])erator.s  are  recpiired  to  take  a 
second  look  at  their  systems  following 
the  positive  routine  sanqile.  they  find, 
cm  average,  a  higher  rate  of  coliform 
Jiresence  than  during  routine  .saiiqiling. 
in  other  words,  the  high  rejieat  total 
coliform  jicisitive  rate  indicates  the 
jiersistence  of  total  coliforms  at  such 


locations  in  the  distrilintion  system. 

Since  under  the  RTfiR  there  is  no 
additional  routine  monitoring  for 
.systems  that  monitor  at  least  monthly 
and  the  niimher  of  additional  routine 
monitoring  and  rejieat  monitoring 
sanqiles  for  the  smallest  sy.stems  that  are 
not  on  mcmthlv  monitoring  is  decreased, 
the  need  to  conduct  rejieat  monitoring 
is  more  crucial  than  ever  in  jircividing 
immediate  and  u.seful  information 
needed  to  jirotect  jiiihlic  health. 

I.ov(d  2  troatmant  tovhniquo  tri<i<>ors: 

•  The  RWS  has  an  E.  coli  MCL 
violation  (see  .section  Ill.F  of  this 
jireamhle.  Violations,  fora  descrijition 
of  what  constitutes  an  E.  coli  MCL 
violation);  or 

•  The  RWS  has  a  second  Level  1 
treatment  techniejue  trigger  within  a 
rolling  12-mcinth  jieriod,  imle.ss  the 
initial  Level  1  treatment  techniejue 
trigger  was  ha.sed  on  exceeding  the 
allowable  ninnher  of  total  coliform- 
jiositive  sanqiles,  the  State  has 
determined  a  likely  reason  for  the  total 
coliform-jiositive  samjiles  that  caused 
the  initial  Level  1  treatment  techniejue 
trigger,  and  the  State  establishes  that  the 
system  has  fullv  corrected  the  jirohlem; 
or 

•  For  RWSs  with  ajqiroved  reduced 
anmud  monitoring,  the  system  has  a 
Level  1  treatment  techniejue  trigger  in 
two  consecutive  years. 

I).  Kev  issues  ridsiid.  Fl’A  received 
comments  that  disagreed  with  the 
inclusion  of  the  third  Level  1  treatment 
techniejue  trigger,  i.e..  failing  to  take 
every  reejuired  rejieat  samjile  after  any 
single  routine  total  coliform-jiositive 
.sanqile  triggers  a  Level  1  assessment. 
Some  of  the  commenters  suggested  that 
this  does  not  jiose  a  jinhlic  health 
concern  and  should  remain  a 
monitoring  violation  because  if  a  system 
does  not  conduct  the  reejuired  rejieat 
monitoring,  then  it  is  donhtfid  that  it 
will  conduct  the  assessment.  One 
commenter  was  concerned  that  a  system 
might  eijit  to  conduct  the  a.ssessment 
instead  of  taking  the  rejieat  .samjiles  and 
just  indicate  in  the  as.sessment  form  that 
no  sanitary  defect  was  found  or  the 
cause  of  the  total  coliform-jiositive 
sanqile  could  not  he  identified.  The 
system  then  avoids  the  jio.ssihility  of  the 
rejieat  .samjiles  being  total  coliform-  or 
E.  co/j-jiositive.  They  commented  tluit 
since  the  Level  1  iisse.ssment  is  done  by 
the  system,  doing  the  a.sse.ssment  u'ill 
aksei  he  cheajier  than  taking  the  reqie.it 
.sanqiles. 

FRA  disagrees  that  the  I’W.S  will 
avoid  taking  rejieat  samjiles  because  of 
economic  rea.sons.  FRA’s  aindysis 
indicates  that  a  Level  1  a.sse.ssment  costs 
ahout  four  times  as  much  as  taking  three 
rejieat  samjiles  (see  Exhibits  8-12  and 
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4-7  of  tlu!  Tuchnolo;^}'  ami  (JosI 
Docunwnt  for  tha  Final  liavisad  Total 
Conform  Halo  (IJ.SEl’A  20121))).  Stales 
al.so  must  review  the  assessment  form 
submitted  l)v  the  FW.S.  If  the  assessment 
and/or  corrective  action  is/are  not 
acce|)tal)le  to  tlie  State,  the  .State  can 
nuinire  the  PW.S  to  redo  the  a.ssessment 
and  snhmit  a  revised  assessment  form. 
Id^A  also  expects  that  in  situatit)ns 
where  the  cause  of  the  total  coliform-  or 
F.  f;o//-positive  result  cannot  he 
identified,  the  PWS  will  arrive  at  this 
conclusion  only  after  due  diligence  on 
its  part  (i.e.,  the  system  adheres  to 
proper  ])rocedures  and  standards  set  by 
the  .State  in  conducting  the  assessment). 
The  State  may  retjuire  the  PW.S  to 
provide  supporting  documentation  and 
analyses  to  back-up  its  finding.  Because 
of  the  cost  and  the  effort  involved  in 
conducting  a  Level  1  assessment,  EBA 
ex])ects  that  .systems  will  want  to  ensure 
that  assessments  are  conducted  onlv 
when  potential  problems  may  exist 
rather  than  for  failure  to  take  repeat 
samples. 

One  commenter  suggested  that  EBA 
clarify  that  collecting  samj)les  outside 
the  24-hour  re(|uired  time  is  not  a  Level 
1  trigger  as  there  are  instances  when  the 
re])eat  samples  cannot  he  collected 
within  24  hours  of  the  routine  total 
coliform-positive  .sam])le.  EBA  notes 
that  there  is  a  provision  in  the  RTCiR, 

§  141 .8.')8(a)(l ),  that  allows  the  .State  to 
extend  the  24-hour  limit  on  a  ca.se-hv- 
case  basis  if  the  system  has  a  logistical 
])rohlem  in  collecting  the  repeal  sam])les 
within  24  hours  that  is  beyond  its 
control.  In  such  ca.ses  when  the  .State 
allows  the  .system  to  collect  the  re])eat 
.sam])le.s  beyond  the  24  hours,  the 
.system  does  not  trigger  a  Level  1 
assessment. 

One  commenter  suggested  that  EBA 
include  an  additional  provision  that  an 
assessment  need  not  he  triggered  if  the 
total  coliform-])o.sitive  occurred  when 
there  are  representative  levels  of 
disinfectant  residual  in  the  distribution 
system,  stating  that  historical  total 
c:oliform-po.sitive  results  occurred  with 
normal  levels  of  chlorine  residuals  in 
the  distribution  sy.stem  and  did  not 
cause  any  waterborne  di.sease.  EBA 
disagrees  that  there  is  no  ])uhlic  health 
risk  in  this  situation.  'I’he  fact  that  total 
coliforms  can  he  detected  even  in  the 
])re.sem:e  of  a  disinfectant  residual  is  an 
indication  that  there  might  he  a  bigger, 
hidden  problem  that  needs  further 
investigation.  An  assessment  is 
warranted  to  determine  if  there  exists  a 
l)otential  pathway  of  contamination  into 
the  distribution  system  and  corrective 
action  is  warranted  if  a  .sanitary  defect 
is  identified. 


EBA  received  comments  to  eliminate 
the  Level  2  treatment  techni(|ne  trigger 
where  a  .second  Level  1  assessment  is 
triggered  within  a  rolling  12-month 
period,  or  for  systems  on  annual 
monitoring,  where  two  Level  1 
asse.ssments  in  two  con.secutive  years 
trigger  a  Level  2  a.sse.ssment.  .Some  of 
the  commenters  thought  that  many 
small  systems  will  he  triggered  to 
conduct  a  Level  2  a.sse.ssment  multiple 
times.  EBA  believes  that  although  the 
conditions  (i.e.,  a  second  Level  1  trigger) 
that  lead  to  the  Level  2  trigger  do  not 
necessarily  po.se  an  immediate  acute 
public  health  threat,  it  may  still  pose  a 
potential  serious  health  im|)act  because 
of  the  ])ersi.stence  of  the  contamination 
and  the  failure  of  the  sy.stem  to  address 
it.  EBA  believes  that  a  Level  2 
a.ssessment  is  warranted  in  this  case 
because  a  more  in-depth  examination  of 
the  system  is  needed  to  determine  the 
cause  of  the  persistent  occurrences  of 
total  coliforms.  EBA  al.so  notes  that, 
ideally,  a  well-performed  Level  1 
a.ssessment  and  a])pro|)riate  corrective 
action  will  prevent  most  .systems  from 
develo])ing  conditions  that  lead  to  a 
Level  2  assessment. 

2.  Asse.ssment 

a.  Ho(iairoinonts.  There  are  two  levels 
of  assessment  based  on  the  a.ssociated 
treatment  tecdmiciue  trigger;  Level  1 
asse.ssment  fora  Level  1  treatment 
techni(|ue  trigger  and  Level  2 
asse.ssment  for  a  Level  2  treatment 
technicjiie  trigger.  At  a  minimum,  both 
Level  1  and  2  a.sse.ssments  must  include 
review  and  identification  of  the 
following  elements: 

•  Atypical  events  that  may  affect 
distributed  water  (piality  or  indicate  that 
distributed  water  (juality  was  impaired; 

•  Changes  in  distribution  .system 
maintenance  and  operation  that  may 
affect  distributed  water  (luality. 
including  water  storage; 

•  .Source  and  treatment 
considerations  that  hear  on  di.strihuted 
water  (piality.  where  ap])ropriate; 

•  Existing  water  (piality  monitoring 
data;  and 

•  Inaderpiacies  in  sample  sites, 
sampling  jirotocol,  and  .samiile 
processing. 

The  system  must  conduct  the 
a.sse.ssment  consistent  with  any  .State 
directives  that  tailor  sjiecific  assessment 
elements  with  resjiect  to  the  size  and 
type  of  the  system  and  the  size,  type, 
and  characteristics  of  the  distribution 
sv.stem.  The  BVV.S  must  complete  the 
a.ssessment  as  .soon  as  practical  after  the 
BW.S  learns  it  has  exceeded  a  treatment 
te(;hni(pie  trigger.  Failure  to  conduct  a 
triggered  assessment  is  a  treatment 
technirpie  violation.  .See  .section  lII.F.l.h 


of  this  preamble.  Coliform  troatmont 
tocliniquo  violation. 

Level  1  A.sse.ssment 

A  Level  1  assessment  must  he 
conducted  when  a  BW.S  exceeds  one  or 
more  of  the  Level  1  treatment  te(:hni(pie 
triggers  specified  previouslv.  Under  the 
rule,  this  self-asse.ssmenl  consists  of  a 
basic  examination  of  the  source  water, 
treatment,  distrihnlion  sy.stem  and 
relevant  ()])erati()nal  practices.  The  BVV.S 
should  look  at  conditions  that  could 
have  occurred  prior  to  and  caused  the 
total  c()liform-j)o.sitive  .sam])le.  Example 
conditions  include  treatment  process 
interrujitions,  lo.ss  of  ])re.ssure. 
maintenance  and  operation  activities, 
recent  ojierational  changes,  etc.  In 
addition,  the  BW.S  should  check  the 
conditions  of  the  following  elements; 
sample  sites,  di.strihution  system. 

.storage  tanks,  source  water,  etc. 

Level  2  A.ssessment 

A  Level  2  assessment  must  he 
conducted  when  a  BW.S  exceeds  one  or 
more  of  the  Level  2  treatment  te(:hni(pie 
triggers  specified  previously.  It  is  a  more 
(:om])rehen.sive  examination  of  the 
.system  and  its  monitoring  and 
()|)erati()nal  iiractices  than  the  Level  1 
assessment.  The  level  of  effort  and 
resources  committed  to  undertaking  a 
Level  2  assessment  is  commensurate 
with  the  more  comprehensive 
investigation  and  review  of  available 
information,  and  engages  additional 
])arties  and  ex|)ertise  relative  to  the 
Level  1  assessment.  Level  2  asse.ssments 
mu.st  he  conducted  by  a  party  approved 
by  the  .State:  the  .State  it.self.  a  third 
party,  or  the  BW.S  where  the  sv.stem  has 
staff  or  management  with  the  rerpiired 
certification  or  (pialifications  specified 
by  the  .State.  If  the  BW.S  or  a  third  party 
conducts  the  Level  2  assessment,  the 
BW.S  or  third  party  mu.st  follow  the 
.State  rinpiirements  for  conducting  the 
Level  2  assessment.  The  BWkS  mu.st  al.so 
comply  with  any  expedited  actions  or 
additional  actions  nujuired  by  the  .State 
in  the  case  of  an  E.  coli  M(iL  violation. 

Asse.ssment  Forms 

'file  BW.S  mu.st  submit  the  completed 
assessment  form  for  either  a  Level  1  or 
Level  2  asse.ssment  to  the  .State  for 
review  within  30  days  after  the  BW.S 
learns  that  it  has  exceeded  the  trigger. 
Failure  to  submit  the  completed 
assessment  form  after  the  BW.S  properly 
conducts  the  a.sse.ssment  is  a  rejiorting 
violation  (see  section  IIl.F.l.d  of  this 
jireamhle,  Hoporting  violation).  If  the 
State  determines  that  the  as.sessment  is 
insufficient,  the  .State  will  consult  with 
the  BW.S.  If  the  .State  reijuires  revisions 
after  consultation,  the  BWLS  must  submit 
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a  nn’ised  assessment  to  the  .State  on  an 
agr(M!(l-u|)()n  schedule  not  to  exceed  30 
days  iVoin  the  date  of  the  initial 
consultation. 

The  coinj)lete(l  assessment  form  most 
include  a.s.se.ssments  conducted,  all 
sanitary  defects  found  (or  a  statement 
that  no  sanitary  defects  \v(!re  identiluul). 
corrective  actions  completed,  and  a 
|)ro|)osed  timetahle  for  any  corrective 
actions  not  already  com])leted.  Upon 
completion  and  suhmission  of  the 
assessment  form  by  the  P\Y,S  to  tlie 
State,  the  .State  mu.st  deternune  if  the 
.system  has  identified  the  likely  cause(s) 
for  the  Level  1  or  Level  2  treatment 
techni(]ue  trigger  and,  if  .so,  establish 
that  the  .system  has  corrected  the 
|)roblem(s).  Whether  or  not  the  sy.stem 
has  identified  any  .sanitary  defects  or  a 
likely  cau.se  for  tin;  trigger,  the  .State 
may  determine  whether  or  not  the 
assessment  is  sufficient,  and  if  it  is  not. 
the  .State  must  di.scuss  its  concerns  with 
the  system.  The  .State  mav  recpdre 
nivisions  to  the  assii.ssment  after  the 
consultation. 

I).  K(n'  issues  misled.  The  RT(3< 
re(iuires  as.s(;.ssment.s  to  identify  whether 
|)otential  pathways  of  contamination 
into  the  distrihution  sy.stem  exist  aft(!r 
monitoring  results  indicate!  the  svstem 
has  exceiuled  a  trigger.  However,  .some 
comment(!rs  disagnied  that  nupdring 
assessments  will  nvsult  in  h(!tter  public 
health  |)rot(!ction.  For  one.  thev  .stated 
that  assiissments  are  already  occurring 
under  tlu!  TUR;  hence,  there  is  no 
iKied  to  formally  reepdre  tluiin.  .Second, 
as.seissments  condneteui  by  small 
systciins  will  not  likely  Im!  adcKpiate  as 
the.se  sy.stems  usually  do  not  have  the 
resources  and  the  capahilitv  to  conduct 
a  pro|)er  assessment.  The  .States  will 
then  have  to  p(!rform  the  assessments 
themselves  (ev(!n  the  Level  1 
assessments),  thus  adding  to  .State 
burden.  Thiril.  assessments  will  reduce 
follow-up  sampling  and  will  allow  a 
FW.S  to  “guess  assess"  the  cause  of  the 
positive  sami)le. 

FPA  agrees  that  there  already  is  some 
hwel  of  assessment  and  corrective 
action  being  performed  voluntarily  by 
j)roactive  systems,  and  accounted  for 
this  fact  in  the  economic  analyses  for 
the  final  RTfiR  (siie  chapter  7A.5  of  the 
RTCIR  FA  (U.SFPA  201 2a).  Assassnwnts). 
Uowevcir,  not  all  .systems  are  ])roactiv(! 
in  addnissing  the  j)rol)ahle  cause(.s)  of 
the  positive  samj)les.  Under  the  108?) 
'I'UR,  when  a  sy.stem  has  an  MCiL 
violation  and  any  subsiHjuent  sampling 
did  not  detect  total  coliforms,  the 
prohhiin  may  persist  de.sj)ite  the 
suhsecpient  negative  samples  due  to  the 
intermitteid  nature  of  microbial 
contamination  and  may  remain 
imaddressed.  By  recpiiring  PW.Ss  to 


a.ssess  their  systems  when  thev  are 
triggered  to  do  so.  the  RTCR  aims  to 
build  and  .strength(!n  the  capahilitv  of 
PWSs  in  ensuring  that  their  svstems 
maintain  their  integrity  and  that  harriers 
ar(!  in  place  and  ari!  effective!.  These! 
ae:tie)ns  will  l)e!tte!r  pre)te!e:t  pvd)lic  heuilth 
thiin  the!  aeldilieenal  me)nite)ring  with  ne) 
a.ssessment  anel  exerreulive!  :ie:tie)n  that  is 
alleeweel  uneler  the!  1080  TUR. 

I'iPA  ;ie;kne)wle!elge!.s  that  small 
sy.stems,  e!.spe!e:iielly  small  NCiW.Ss  mav 
ne)t  hiive  the  kne)wle!elge!  anel  the! 
re!.se)ure:es  that  e)ther  sy.stems,  like  UW.Ss, 
hiive.  ne)we!ver,  ineest  small  NUW.Ss  are 
simple  systeMiis  that  eeften  eieensist  e)f  just 
the  .se)ure;e  wateu'  anel  a  limite!el 
distrihution  sy.stem.  FPA  antie:i|)ate.s 
then  that  the  level  of  effe)rt  anel  e!xpe!rti.se 
neuuleel  te)  e:e)nelne;t  a  Lewel  1  a.sseKssment 
at  the.se!  sy.stems  will  ne)t  he! 
ce)n.siele!rable.  At  a  minimum,  the  Level 
1  asse!.s.sment  she)uhl  he  e;e)nelue;teel  e)r 
manage!el  by  a  resiienisihle  party  eif  the 
PW.S.  While  FPA  ele)e!s  ne)t  e!X|)e!e:t  the 
Leve!!  1  iisse!.s.sor  te)  he  an  eixpeert  in  the 
re!epdre!me!nt.s  e)i  .SDWA,  the  asse!.s.se)r 
.she)idel  he!  .someuene  familiar  eneeugh 
with  the!  .syste!!!)  te)  answe!r  the  epie!.stie)ns 
in  the  Le!ve!l  1  a.sse!.ssme!nt  fe)rm  e)r  te) 
gather  e:e)rre!e;t  infe)rmatie)n  fre)m  e)the!r.s 
whe)  we)rk  fe)r  the  svsteem. 

'I'e)  heel])  in  the!  imple!me!ntiitie)n  e)f  the 
;i.sse!s.sme!nt.  a  PW.S  m:iy  e:e)nelne:t  a  Le!ve!l 
1  as.se!s,sme!nt  while!  it  e:e)nsidts  with  the 
.Stiite  by  |)he)ne!.  This  is  in  lie!n  e)f  having 
the  .Stale!  phy.sie:ally  perfe)rm  the 
ii.sseKssment  whe!n  the!  PW.S  neuul.s 
a.ssistiineH!.  Uemerally,  the!  PW.S  weenlel 
still  ne!e!el  te)  fill-e)ut  the  eis.sessme!!)!  fe)rm 
iinel  sid)mit  it  te)  the  .Stiite.  The  .Stale! 
weeulel  .still  neeel  te)  re!vie!W  the  fe)rm  hut 
the  pre)e:es.s  will  ne)t  take!  .is  nme;h  effeert 
as  ])re!vie)u.sly  antie;i])ate!el  since  the  .Slide 
we)ulel  iilreaely  he!  familiar  with  thid 
partieadar  a.ssessment.  It  is  alse) 
pe!rmi.ssil)le!  that  the!  State  fill  e)ut  the! 
ieerm  while  the  PW.S  e;e)n.sult.s  with  the 
.State  by  ])he)ne!  when  eloing  the 
ii.s.se!s.sme!nt.  The  .State  may  alse)  waid  te) 
sed  up  alteernidive!  methe)els  fe)r  the  PW.S 
te)  submit  the  a.sse.ssment  fe)rm.  sue;!)  as 
viii  an  e)nline  snhinissie)!)  eir  eanail.  'rhe 
.Slide!  .she)ulel  ele)e:ume!nt  its  pre)e:e!.s.s  in  the 
primiie:y  applie:idie)n. 

FPA  elisagre!e!s  that  the!  a.sse!.ssme!nt 
re!epiire!me!nt.s  will  re!elne;e!  fe)lle)w-n]) 
siimpling.  PW.Ss  iire  still  reupiireHl  te)  take! 
re!|)e!id  .samplers  fe)lle)wing  ii  reeidine!  teetal 
e;e)life)rm-pe).sitive)  .sam])le!.  PW.Ss  e)n 
eiuarle!rlv  or  annual  me)nile)ring  mu.st 
e;e)nelue:l  iielelilieeniil  re)utine!  meeniteering 
the!  me)nth  folle)wing  the  te)tid  e;e)life)rm- 
peesilive  sample!.  In  iieldilie)n,  ne)thing  in 
the  treidment  leudmieine!  re)e|nire!me!nts 
])re!e:luele!.s  a  PW.S  freem  tiiking  aelelitieenal 
e;e)mpliime:e  .sam])le!s  eer  sj)e!e:iid  |)urj)e).se! 
.samj)le!s  .sue;h  as  theese  taken  te) 
eledermine  whedhe!!'  e  li. sin  fend  ie)n 


])raedie:e!S  are  suffienent  fe)lle)wing  pipe 
re!plae:e!me!nt  e)r  repairs  (see  ^  141.8.')3(l)) 
e)f  the  RTCR). 

FPA  elisagre!e!s  that  PW.Ss  e;e)nelueding 
the!  ii.sse!.s.sme!nt  will  “giievss  assews"  the 
eiiinse  e)f  the  peesitive  simi])le!.s. 

Ceenelueding  an  asse!.ssme!nl  is  ii 
metheeeliead  pre)e;e!s.s  that  re!epiire!.s  ii  PW.S 
te)  e!Viiluate!  the  elifferent  eh!me!nts  e)f  its 
e)pe!ridie)n  anel  eli.slrihulie)n  svstem 
(§  I41.8.')0(h)(2)  e)fthe:  RTUR  .s])e!e;ifie!s 
the  minimum  elements  that  an 
iisse!ssme!nt  must  have,  keeping  in  minel 
that  seeme!  of  the  elemends  may  ne)t  he! 
a])])lie:al)le!  te)  se)me!  PW.Ss  like  small 
NCWSs).  The  RTCR  reeiuires  that  an 
as.se!ssment  fe)rm  he  eiompleteel.  The 
as.se!.ssme!nt  form  shoidel  help  anel  guiele 
the  PW.S  in  conelueding  the  as.st!ssment 
by  laying  e)ut  the  elifferemt  elements  the 
PWS  must  leeok  into.  FPA  pre)viele!.s 
e!xample!.s  e)f  asse.ssment  forms  that 
.Slates  iinel  PW.Ss  e:an  use  te)  help  them 
in  e:e)nelue:ting  the  asseissmenl  (these 
e)Xitm))h!s  iire  givem  in  Appenelix  X  e)f 
the  AIP  (USFPA  2()08e:)  anel  in 
A])pe!nelix  A  e)f  the  Proposed  devised 
Total  (ioliforiv  Pule  Assessineiits  and 
Corrective  Actions  Cuidance  Mamud — 
Draft  (U.SFPA  201  Oel)).  FPA  also 
iK:kne)wle!elge!S  that  an  iis.sessmeMit  will 
ne)t  idwiiys  ielentifv  .sanitary  ele!fe!eds  e)r 
Iinel  ii  reii.se)!)  e)r  e:an.se!  fe)r  tlie  pre!.sene:e! 
e)f  tediil  ce)liforms  iinel/eer  H.  coli.  In  .siie:h 
e:ase!S,  the!  PW.S  must  eloeaiment  that  faed 
in  the!  e:om])h!te!el  iissessment  fe)rm.  rids, 
heewewer,  is  neil  “gue!.ss  a.sse!s.sing"  as 
FPA  e!X|)eeds  thid  e)idy  PW.Ss  that  iielhere 
te)  pre)|)e!r  ])re)e:e!elure!.s  anel  stanelarels  .set 
by  the  .State  are  eligible  te)  arrive!  at  this 
eledennunatie)!!.  It  is  then  the 
respemsibility  e)f  the  .State  to  eleleirmine 
if  the  as.se!s.sme!nt  wiis  iieiceptable. 

.Some  eaemmenters  suggesteel  that  for 
systems  with  limite!el  elistributie)!) 
systems  that  hiive!  a  first  Leve:l  1  trigger, 
the  Le!vel  1  a.s.se).ssme!nt  shoidel  be! 
elelayeel  anel  the  foeais  eif  the  evahialiem 
shendel  be  em  the  .sourea!  water,  anel  the 
Level  1  a.s.se!.s.sment  shendel  only  he 
e'.emehieded  if  theae  is  another  Level  1 
trigger. 

The  system  may  eamehud  an 
inte!gride!el  as.se!.ssme!nt  that  meets  the 
re!e]iiire!me!nt.s  of  all  ii|)pliciible  riilees, 
such  as  the  (AYR  iinel  the!  RTCR,  as  lemg 
as  the  a,s.se!.s.sme!nt  is  eanisislend  with  any 
.Stale  ilireadiveas  that  tailor  speuafie: 
ii.ssi!s.sme!nl  eleaneads  with  re!S])e!e:t  to  the 
size  anel  type!  eif  the  .system  anel  the  size, 
tvjie,  iinel  i:hiiriiede!ristie;s  of  the 
elistrihutieni  systean,  as  reiepiireel  uneler 

141 .8.')?)(1))(2)  of  the  RT(iR.  FPA  further 
noteis  that  senirea!  wateir  i.ssiies  are  enie  of 
the  elements  that  need  te)  he!  e;e)n.side!re!el 
in  a  Level  1  (e)r  2)  a.sseissmeid  where 
they  may  be  a  eaentrihuting  faede)!’  to  a 
e:e)life)rm  e!xe:e!e)elimce  e)r  e)ther  trigger. 
FPA  e!xpeeds  that  assessments  at  PWSs 


with  limilod  or  no  distriliulion  svstoins 
will  1)0  rohitivoly  siinplo  assossnionts 
and  can  ho  tailorod  to  moot  ajijilioahlo 
nujiiiroinonts  oflioth  tho  CWR  and  tho 
RTC;R.  era  will  addross  this  in  tho 
rovisod  Ihn'isnd  Total  Colifovin  Ihilo 
Assossmont  and  Coiractivo  Actions 
(Guidance  Mannal  thill  is  hoino 

dovolopod. 

ERA  rocoivod  coininonts  both  in 
support  and  against  having  two  lovols  of 
assossmont.  Tho  comniontors  in  tlio 
socond  catogorv  oonchidod  that  both 
lovols  ol  assossmont  would  involvo  tho 
saiiio  oflort.  Thoro  woro  coininonts  to 
oliminato  tho  Lovol  1  assossmont  and 
omphasizo  tho  Lovol  2  assossmont,  as 
tho  Lovol  1  assossmont  will  not  load  to 
any  moaningful  ovahiation  and  will 
(inly  tako  up  tho  Stato’s  rosourcos.  ERA 
disagroos  that  thoro  is  no  nood  for  two 
lovols  of  assossmont.  Tho  RTCR  roipiiros 
two  lovols  of  as.sossmont  to  rocognize 
that  a  highor  lovol  of  offort  to  diagnoso 
a  lirohlom  should  ho  ajipliod  to 
•situations  of  groator  jiotontial  jnihlic 
hoalth  concorn  such  as  ropoatod  Lovol  1 
triggers  or  an  E.  coli  MCL  violation.  A 
Lovol  1  assossmont  is  not  as 
coiniirohonsivo  as  Lovol  2  a.sso.ssmont. 

I  his  howovor,  doos  not  nogato  tho 
iniportanco  of  a  Lovol  1  as.sossmont 
'I'riggors  that  load  to  a  Lovol  1 
assossmont  may  indicato  tho  po.ssihilitv 
ol  a  broach  ol  tho  harriors  in  place.  It  is 
iin])ortant  that  RWSs  onsiiro  that  tho.so 
harriers  roinain  intact  hv  perforniing'tho 
assossmont. 

ERA  rocoivod  coininonts  that  tho 
(]iiali  heat  ions  of  assessors  are  not  clear 
in  tho  rule.  Tho  comniontors  suggostod 
including  the  (lualifications  in  tho  rule 
or  roforoncing  tho  (jualifications 
doscrihod  in  the  Proposed  IVTCU 
Assessment  and  Corrective  Actions 
Cnidance  Mannal — Draft  (USERA 
2010(1).  Some  commentors  concluded 
tliat  the  Lovol  2  a.s.se.s.smont  will  rociuiro 
a  whole  now  certification  program  for 
assessors.  Others  concludod  that  the 
States  will  end  up  doing  the  Level  2 
assessment  because  of  what  is  expected 
and  ro(]uirod  of  a  Lovol  2  as.sos.smont. 

On  tho  other  hand,  one  commontor 
suggosUid  that  a  sy.stoni  operator  should 
l)e  certiliod  to  j)orform  an  as.sossmont  of 
their  own  system.  Another  suggostod 
that  States  ho  allowed  to  .sot  i 

niochanisms  in  jilaco  to  onsuro  that  a  ; 
Lovol  2  assossmont  is  iiorformod  more  ^ 
coniprohonsivoly  than  a  Lovol  1  \ 

assossmont.  j 

LI  A  does  not  reejuire  that  a  .so|)arato  | 
(jertification  program  ho  established  to  , 
detormino  who  can  jiorform  a  Lovol  2 
assossmont.  Instead  of  being 
prescriptive  on  who  can  conduct  a  Lovol  e 
2  assossmont.  ERA  is  allowing  tho  State  li 
to  detormino  its  criteria  and  jirocoss  for  ti 
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appioval  of  Level  2  assessors  and  to 
detormino  who  is  appropriate  to 
conduct  tho  as.sos.smont  given  tho  State's 
knowledge  of  tho  complexity  of  the 
sy.sfom  and  tho  knowledge  and  iiolicios 
()f  tho  State.  Although  tho  rule  allows 
tliat  certified  operators  may  iiorform  a 
Level  2  a.s.se.s.smont  if  approved  by  tho 
State.  ERA  rocommonds  that  States 
(jonsidor  whether  having  tho  as.sossmont 
a  done  by  .somoono  from  outside  tho 
sy.stom  can  ])rovido  a  fresh  per.s|)octivo. 
Qnahfiod  cortifiod  operators  can  ho 
allowed  to  conduct  as.so.ssmonts  at  other 
.systems. 

LPA  nujiiostod  comments  on  how  to 
ensure  that  a  f.ovel  2  a.s.se.s.smont  is  more 
comprehensive  than  a  Level  1 
a.sse.ssment  (e.g.,  by  possihlv  including 
a.sset  management  and  capacity 
devoloj)mont).  ERA  asked  in  the 
:  proj)osod  rule  whether  ERA  should 
provide  more  detail  in  guidance  or  rule 
language,  on  the  elements  and 
difforoncos  hotwoon  a  Lovol  1  and  Level 
2  assessment.  A  majority  of  the 
commenters  wore  against  the  inclusion 
of  asset  management  and  caj)acitv 
dewolopmont  in  tho  Lovol  2  as.se.ssmont. 
LEA  Hicoivod  comments  stating  that  tho 
proposed  rule  language  regarding  tho 
two  levels  of  assessment  was  adociuato 
‘V.Vj  discu.ssion  about  tho 

dilh'roncos  hotwoon  tho  two  should 
instciad  ho  addro.s.sod  in  guidance,  (fno 
(.ommontor,  on  tho  other  hand,  said  that 
there  was  no  difforonco  in  tho  .scope 
h(!twoon  tho  two  a.s.sossmonts  based  on 
Iho  way  tho  proi)osod  rule  language  was 
written. 

LEA  defined  in  141.2  both  a  Level 
1  as.sessment  and  a  Level  2  a.sse.ssment 
to  jnovide  a  hotter  distinction  between 
the  two  levels  ol  a.sse.ssment  and 
faidlitate  the  imjilementation  of  the 
RTCR.  See  .section  lIl.A.l  of  this 
jiroamhle.  Assessment,  for  the 
definitions  of  a  Level  1  and  Level  2 
a.sse.ssment.  EEA  is  also  reijuiring  States 
to  de.scriho  in  their  jirimacy  application  i 
how  they  will  ensure  that  a  Lovol  2  t 

a.sse.ssment  is  more  comprohonsive  than  I 
a  Lovol  1  as.sossmont;  thus,  giving  tho  ( 
States  more  flexibility  in  implomontin<>  .‘ 
tho  lulo.  EEA  released  tho  Proposed 
devised  Total  Coliform  Pale  [ 

Assessments  and  Corrective  Actions  : 
Cnidance  Mannal — Draft  (IJSEEA  s 

2010(1)  in  August  2010  to  help  t 

.stakeholders  understand  tho  (lifforonc('  a 
liotwoon  tho  two  levels  of  a.sso.ssmont.  o 
EEA  will  revise  this  guidance  manual  f( 
lia.sod  on  tho  comments  rocoivod  and  .s 

release  it  soon  after  tho  final  RTCR  is  n 

published  in  tho  Federal  Register.  a 

REA  received  comments  to  allow  tho  ci 
extension  of  tho  a.sso.ssmont  jioriod  s( 

beyond  .10  days.  A  commontor  suggested  S 
that  intermediate  deadlines  for  a  Level  ai 


2  assessment  triggered  hv  tho  iirosonco 
of  h.  coh  ho  included  because  of  tho 
acute  nature  of  the  throat. 

REA  expects  that  tho  E\V.S  will 
conduct  an  assessment  as  .soon  as 
practical  after  tho  EWS  receives  notice 
or  hocomos  aware  that  tho  sy.sfom  has 
(!xco(!(1o(|  a  trigger.  RRA  imposes  a  30- 
diiv  limit  hocauso  tho  possible 
occurrence  of  contamination,  as 
indicated  by  tho  conditions  that  trigger 
the  a.sso.ssmont,  must  ho  addro.ssod 
iinmodiatoly.  Tho  .system  has  30  da  vs 
from  tho  time  if  learns  of  exceeding  tho 
tiiggoi  to  conduct  the  assessment  and 
comjiloto  tho  corrective  action.  REA 
believes  that  tho  30-(lay  jioriod  is 
sufficient  time  for  problem 
ulontilication  and  jiotential  remediation 
of  the  problem  in  conjunction  with  the 
follow-up  assessment  in  most  cases.  The 
.system  can  work  out  a  schedule  with 
the  State  to  comjilete  the  corrective 
action  if  more  time  is  needed.  It  is  very 
un])orfant,  however,  that  the  a.sse.ssment 
i.s  conducted  as  soon  as  jiossihle  within 
tho.so  30  days.  In  the  ca.se  of  an  E.  coli 
MC;L  violation,  the  system  mu.st  connilv 
with  any  expedited  actions  or  additional 
actions  re(|uire(l  hv  the  State  (see 
§  141.H.5‘)(h)(4)  of  the  RTCR).  ERA  akso 
encourages  RW.Ss  to  suhinit  their 
(.ompleted  asse.s.sment  forms  as  .soon  as 
|)o.s.sihle  and  not  wait  until  the  end  of 
the  3()-(lay.s  to  do  so. 

3.  Corrective  Action 
(I.  Peepnrements.  Under  the  RTCR. 


EWSs  are  re(|uire(l  to  correct  .sanitary 
defects  found  through  either  a  Level'  I 
or  Level  2  a.s.sessnient.  Systems  should 
ideally  he  able  to  correct  any  sanitary 
defects  found  in  the  a.sse.ssment  within 
30  days  and  report  that  correction  on 
the  a.sse.ssment  form.  This  i.s  especially 
unjiortant  when  E.  coli  has  been 
detected  in  samples  collected  from  the 
distribution  system,  indicating  that  a 
potential  health  hazard  exists.  However, 
REA  recognizes  that  correcting  sanitary 
defects  within  30  days  may  not  always 
lie  possible  due  to  the  extent  and  cost 
of  the  corrective  action,  and  that  some 
.systems  therefore  may  not  he  able  to  fix 
.sanitary  defects  before  submitting  the 
completed  a.sse.ssment  form  within  the 
30-(lay  interval.  When  the  correction  of 
.sanitary  defects  i.s  not  completed  hv  the 
tune  the  EWS  submits  the  c()mplet(')(| 
assessment  form  to  the  State.  RRA 
encourages  the  State  and  RWS  to  work 
togethei  to  determine  the  appropriate 
.schedule  for  corrective  actions  (which 
may  include  additional  or  more  detailed 
assessment  or  engineering  studies)  to  he 
completed  as  .soon  as  po.ssihle.  The 
.schedule,  which  i.s  approved  by  the 
State,  mu.st  include  when  the  corrective 
action  will  he  completed  and  any 
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iKH'.essarv  milestones  and  temporary 
public  health  protection  measures.  The 
I’WS  must  com])ly  with  this  scluKlule 
and  notify  the  State  when  each 
.scheduUid  corrective  action  is 
completed. 

At  any  time  during  the  assessment  or 
corrective  action  ])hase.  either  the  PWS 
or  the  State  may  recpiest  a  consultation 
with  the  other  entity  to  discuss  and 
determine  the  appro])riate  actions  to  he 
taken.  I'lie  systcnn  mav  c;onsult  with  the 
State  on  all  relevant  stejjs  that  the 
.system  is  considering  to  comj)lete  the 
cornictive  action,  including  tlie  method 
of  accomplishment,  an  appropriate 
timeframe,  and  other  relevant 
information.  EPA  is  not  retjuiring  this  to 
he  a  mandatory  consultation  to  ])rovide 
ease  of  implementation  for  States.  In 
many  cases,  considtation  may  not  he 
necessary  because  the  ty])e  of  corrective 
action  for  the  sanitary  def(;ct  will  Ik; 
clear  and  can  he  imjdemented  right 
away  (e.g..  replacement  of  a  missing 
screen). 

I).  Kf^y  issues  raisHd.  EPA  njceived 
comments  that  not  all  sanitarv  defects 
should  have  to  he  c:orrected  indess  it 
can  he  determined  tin;  defect  dir(;ctly 
correlates  to  the  trigger  or  if  the  defect 
is  oth(;rwise  r(;gulated.  Similarlv. 
commenters  suggested  that  EPA  cdarify 
that  any  r(;(]uirement  to  correct  sanitary 
defects  found  during  the  a.ssessment  h(; 
limited  only  to  issues  that  are  within  the 
sy.stem’s  control.  In  contrast,  one 
commenter  (;ncouraged  EPA  to  ])rovid(; 
authority  to  States  to  rec|uire  hroad(;r 
corrective  actions  beyond  fixing  specific 
.sanitary  defects  (e.g..  reciuiring 
development  and  implementation  of  a 
.storage  tank  insj)ection  and 
maintenance  j)tan). 

EPA  acknowledges  that  it  may  or  may 
not  he  po.ssihle  to  conclusively  link  the 
total  coliform-E.  co/f-jiositive  sample  to 
a  given  sanitary  defect  due  to  the 
complexity  of  the  distril)ution  system 
configuration  and  transport  of 
contaminants  throughout  the  sy.stem. 
'I’hat  l)eing  the  case,  the  lAV.S  must  .still 
correct  all  sanitary  defects  found 
through  the  assessment  even  if  the 
defect  cannot  he;  proven  to  l)e  the  likelv 
cau.se  of  the  |)o.sitive  sample;,  to  ))rev(;nt 
the  defect  from  providing  a  ])athway  for 
future  contamination,  t  he  RT(iR  takes  a 
more  j)rev(;ntive  a])|)roach  to  protect 
jjuhlic  health  by  reepiiring  that  systeans 
j)(;rform  an  assessment  of  their  system 
when  their  monitoring  results  indicate  a 
|)otential  pathway  of  contamination  into 
the  distribution  system,  or  a  breach  in 
the  l)arriers  that  are  in  jjlace,  and  correct 
all  identified  sanitary  defects,  regardless 
of  whether  the  defect  is  directlv  related 
to  the  positive  sample  or  not.  'Phis  is 
hecau.se  F)PA  heli(;ve.s  that  correcting 


only  sanitary  defects  that  are  correlat(;d 
to  the  ])ositive  sample  is  not  suffici(;ntly 
protective  of  ])uhlic  health.  Ihicorrected 
sanitary  defects  may  ])rovide  a  pathway 
for  future  incidenc(;s  of  contamination. 

The  RTC.R  r(;(|uire.s  that  sanitarv 
defects  ht;  corr(;cted  hut  does  not 
mandate  how  tin;  d(;f(;c:ts  an;  to  he 
corrected.  States  and  PWSs  may  have 
other  authoriti(;s  under  local  ordinances 
and  State  laws  that  th(;y  may  usi;  to 
address  the  problem.  l'"or  (;xampl(;.  in 
cases  where  the  locati{)n  of  the  sanitarv 
defect  is  outside  tin;  normal  control  of 
the  lAVS  (e.g.,  cro.ss  connection 
occurring  on  private  property), 
c:onnnimity  wat(;r  systems  that  are  part 
of  the  local  government  may  have  .some 
authority  to  address  the  prohlem  under 
the  public  liealth  code  if  the  issue  is 
affecting  the  water  in  the  distribution 
system  (AWWA  2010)  or  through  other 
local  ordinances  such  as  plumbing 
codes.  EPA  encourages  States  and  PWSs 
to  work  together  to  d(;termine  the  best 
course  of  action  when  correcting 
sanitary  def(;cts. 

Some  commenters  said  that  it  is 
unclear  how  a  water  utility  should 
demon.strate  that  it  has  corref:t(;d  a 
sanitarv  def(;ct  and  how  the  primacy 
agency  would  lake;  enforcement  action 
on  anv  delects  id(;ntifi(;d  hv  the  sv.slem. 
One  commenter  suggested  that  liPA 
clarify  whether  a  .sanitary  d(;fect  would 
h(;  consiilered  corr(;ct(;d  if  suhseciueut 
samples  are  total  coliform-negative.  I'iPA 
notes  that  because  of  the  int(;rmittent 
nature  of  microbial  contamination,  it 
may  not  he  adecpiate  to  just  rely  on 
follow-up  samph;s  to  verify  that  the 
))rohlem  has  been  corrected  or  has  gone 
away.  Depending  on  the  nature  of  the 
sanitary  defect.  States  may  require 
additional  measures  to  ensure  that  the 
integrity  of  the  distribution  system  has 
been  restored  (e.g.,  ])res.sure  monitoring, 
follow-up  inspection  of  tanks,  etc.). 
States  hav(;  discretion  on  how  to 
det(;rmine  that  defects  have  been 
correct (;d  (e.g.,  site  visits,  sanitary 
surveys,  etc.).  Failure;  to  correct 
identified  sanitary  defects  is  a  treatment 
techniepie  violation  and  States  an; 
expect(;d  to  use  their  legal  authority  to 
take  (;nforcenu;nt  action  to  return  the 
sy.slean  to  compliance. 

F.  Violations 

1.  R(;(iuirements 

EPA  is  establishing  the  elefinition  of 
the  following  violations — M(3- 
violation,  tr(;atment  technieiue  violation, 
monitoring  violation,  and  reporting 
violation — consistent  with  the  pro])e).sed 
RTC'.R.  Each  type  of  violation  reepures 
jmhlic  notice,  the  level  of  which 
de])end.s  on  the  severity  of  the  violation 


(see  section  Ill.C  of  this  ])reamt)le. 
Providing  Notification  and  Information 
to  the  Pnhlic,  for  information  on  ])uhlic 
notification),  and  may  trigger  a  system 
on  n;duced  monitoring  to  incr(;a.se  its 
monitoring  ir(;(iuency  (see  section  Ill.C’. 
of  this  preamble.  Monitoring,  for 
information  on  monitoring  fr(;(iuency). 
hi  addition  to  these  violations,  svstems 
are  reejuired  to  conqily  with  all  tin; 
r(;c]uirements  of  the  R'l’ClR,  (;.g.,  to  use  an 
approved  analytif:  method  to  test  for 
total  conforms  and  H.  coli,  to  monitor 
according  to  a  samph;  siting  plan,  etc. 

EPA  also  would  like  to  clarify  that 
(;xceeding  a  trigger  and  being  recpiired 
to  conduct  an  assessment  is  not  a 
violation  by  it.self;  as  descrih(;d  later  in 
this  section,  a  violation  occurs  when  a 
system  exce(;ds  the  trigger  hut  does  not 
complete  the  re(iuir{;d  assessment  and 
corrective  action  in  resjionse. 

a.  E.  coli  MCL  violation.  A  syst(;m 
incurs  an  E.  coli  MCiL  violation  if  any 
of  the  following  occurs: 

•  A  routine  .sample  is  total  coliform- 
positive  and  one  of  its  ass(K;iated  rejieat 
.sam])les  is  E.  co/j-iiositive. 

•  A  routine  samjih;  is  E.  co/i-jiusitive 
and  one  of  its  associated  repeat  samples 
is  total  coliform-positive. 

•  A  system  fails  to  take  all  n;(]uired 
rejieat  samples  following  a  routine 
.samph;  that  is  positive;  for  E.  coli. 

•  A  .system  fails  to  test  for  E.  coli 
when  any  re])eat  sami)le  tests  ])ositive 
for  total  coliforms. 

I).  Coiiform  treatment  techniejne 
violation.  A  system  incurs  a  t:oliform 
tr(;atnu;nt  t(;chni(]ue  violation  when  any 
of  the  following  occ:ur.s: 

•  A  system  fails  to  conduct  a  r(;(]uired 
assessment  within  30  days  of 
notification  of  the  system  exceeding  the 
trigger  (.see  section  IIl.E  of  this 
preamble,  CoUform  Treatment 
Technique,  for  conditions  under  which 
monitoring  results  trigger  a  reejuired 
asse;ssme;nt). 

•  A  system  fails  to  corre;e:t  any 
.sanitary  ele;fee:t  Ibunel  thre)Ugh  either  a 
Level  1  eer  2  tisse;.ssme;nt  within  30  elavs 
(.se;e  al.so  .see:tion  lll.E  e)f  this  jn'e;amhle;, 
(ioliform  Treatment  Techni(iae)  e)r  in 
iie;e;e)relane:e;  with  State;-ele;rive;ei  se:he;elide;. 

•  A  .seasonal  .system  fails  to  e;e)m])le;te; 
a  State-a])]ne)veel  start-ujj  |)re)e;e;elure; 
])rie)r  te;  .serving  wate;r  to  the;  |)uhlie:.  This 
is  further  elise-.usseel  late;r  een  in  the;  Kev 
issues  nnsed  jeart  of  this  .se;e;tie)n. 

'I'here;  is  no  treatment  te;e:hniejue; 
vie)lation  as.se)e:iate;el  seelely  with  a 
.system  e;xe;e;e;eling  eene  e)r  meere;  <ie:tie)n 
trigge;rs  (Level  1  or  Level  2  triggers). 

c.  Monitoring  violation.  A  svstem 
ine:ur.s  a  me)nitoring  violation  whe;n  anv 
e)f  the;  fe)lle)wing  oe:e:ur.s: 
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•  A  systiMii  fails  to  take  every 
reiiuired  routine  or  additional  routine 
sample  in  a  compliance  period. 

•  A  system  fails  to  test  for  E.  co!i 
following  a  routine  .sample  that  is  total 
coliform-posilive. 

(1.  Hepoiiino  violation.  A  system 
incurs  a  reporting  violation  when  any  of 
the  following  occurs: 

•  A  .system  fails  to  timely  snhmit  a 
monitoring  report  or  a  correctlv 
com])lete(l  asse.ssment  form  after  it 
properly  monitors  or  conducts  an 
assessment  by  the  reijnired  deadlines. 

The  PWS  is  responsible  for  rejxnting 
this  information  to  the  State  regardless 
of  any  arrangement  with  a  laboratorv. 

•  A  system  fails  to  timely  notify  die 
State  following  an  E.  co/Z-positive 
samjile.  See  section  llI.H.l.a  of  this 
|ireamhle,  Ropovting,  for  reporting 
reipiirements  in  the  case  of  an  E.  coli- 
|)ositive  sample. 

•  A  .sea.sonal  system  fails  to  snhmit 
certification  of  completion  of  State- 
ajiproved  start-nji  jirocediire.  This  is 
further  discussed  in  the  Kov  i.ssiios 
roisod  part  of  this  .section. 

2.  Key  Issues  Rai.sed 

Id’A  received  comments  that 
sn])ported  the  iirojiosed  definition  of  the 
violations.  Others  offered  sngge.stions  to 
ease  implementation  burden.  P’or 
examjile,  one  commenter  recommended 
that  only  one  violation  he  generated  for 
each  comjiliance  situation  (i.e.,  if  an 
M(iL  violation  is  determined,  then 
neither  treatment  techniijue,  nor 
monitoring,  nor  rejiorting  violation  can 
be  generated:  if  a  treatment  technicine 
violation  is  determined,  then  neither 
monitoring  nor  rejiorting  violation  can 
he  generated).  However,  EPA  believes 
that  it  is  important  to  track  each  of  these 
situations  individually  so  that  the  State 
can  be  aware  of  the  system’s  jirogress 
resolving  situations  and  complying  with 
all  rule  requirements.  Each  situation  is 
also  accomjianied  by  jmblic  notification 
riuiuirements  so  that  consumers  can  he 
aware  of  problems  at  the  water  system 
and  the  progress  and  efforts  to  correct 
them.  EPA  Ixdieves  it  is  imjiortant  to 
continue  to  notify  the  public  of  each 
situation. 

Some  commeuters  were  uncertain 
about  when  failure  to  take  all  repeat 
.samples  triggers  the  a.ssociated  Tier  1 
PN  (i.e.,  wh(!U  the  24-hour  clock  starts). 
Some  (luestioned  how  the  State  will 
know  when  the  failure  to  collect  these 
repeats  has  occurred  in  such  a  way  to 
assure  timely  Tier  1  PN  when  the 
sample  results  do  not  need  to  be 
rejiorted  until  the  lOth  day  of  the  month 
following  the  month  in  which  the 
sainjiles  were  collected.  EPA  believes 
that  State  |n’ograms  have  been  designed 


to  addre.ss  timely  res])onse  to  follow-up 
requirements  such  as  the  need  to  take 
repeat  samples,  through  education, 
compliance  assi.stance.  and  tracking  and 
enforcement  jirograms.  'I’he  time  limit  is 
established  to  assure  that  sy.stems  act 
l)rom])tly  to  investigate  jiositive 
samples.  Some  Stat(;s  nuiuire  direct 
electronic  reporting  of  results,  which 
])rovides  for  more  timely  notification, 
and  EPA  encourages  such  practice.  In 
the  situations  where  it  is  not  po.ssihle 
for  the  system  to  take  the  rejieat  samples 
within  24  hours.  States  have  tlx; 
disc.retion  to  waive  the  reiiuirement  (see 
section  lll.D  of  this  preamble,  Ropoat 
Soinplos). 

(3tner  commenters  suggested  adding 
to  the  list  of  violations.  EPA  received 
comment  that  there  should  be  a 
violation  when  a  seasonal  system  fails 
to  jierform  the  start-uj)  procedure.  EPA 
agrees  and  is  designating  such  failure  as 
a  tr(!atment  technicine  violation.  EPA  is 
also  rcKiuiring  .sea.sonal  .systems  to 
certify  that  they  have  completed  the 
start-up  iirocciciure  and  submit  this 
certific:ation  to  the  State.  Failure  to  do 
so  is  a  reporting  violation.  EPA  hcdieves 
that  |)erforming  start-up  i)roi:edures  is 
v(;rv  important  to  mitigate  the  possible 
risks  rcisulting  from  the  seasonal  system 
being  shutdown,  deiircjssuri/.cKl,  or 
drained.  Designating  such  failure  as  a 
violation  will  conqiel  .scuisoiial  systems 
to  make  sure  that  thev  take  the 
necessary  stcqis  to  mitigate  public  health 
risks  before  serving  water  to  the  public. 

Other  commenters,  on  the  other  hand, 
suggested  deleting  the  MCiE  violation 
rcisulting  from  failure  to  take  all 
r(!quired  repciat  .samples  following  a 
routine  E.  co/Z-positive  sample.  (3ne 
commenter  suggested  that  instead  of  an 
MCE  violation,  this  should  be 
considered  a  sanitary  defect  that 
rc!quires  corrective  action.  EPA 
considcirs  E.  coli  as  an  indicator  of  a 
potential  jiathwav  of  fecal 
contamination  that  should  be  taken 
seriously.  A  system  needs  to  follow  up 
with  rejieat  samples  to  characterize  the 
extent  and  source  of  such 
cocitamination.  Failure  to  take  the 
re(|uired  rejieat  .samples  following  an 
initial  E.  coZZ- positive  sample  is  not 
prot(!c:tive  of  inihlic  health  and  is  a 
serious  violation.  Making  such  failure 
an  E.  coli  violation  prevcaits  a  svstem 
from  incurring  only  a  monitoring 
violation  when  there  is  an  indication  of 
fecal  contamination. 

Some  comment(!rs  do  not  agreu;  with 
the  trcuitment  techniejne  violation 
because  they  do  not  agree?  that  the 
treatment  techniepie  reejuirements  of  the 
RTCiR  are  ajipropriate.  For  a  discussion 
on  the  treatment  technieiue,  .see  section 
lll.E  of  this  preamble,  Coliform 


Treatment  Technicjue.  One  commenter 
asked  for  clarification  on  whether 
failure  to  submit  the  as.sessment  form 
within  30  days  is  a  treatment  technique 
violation.  As  stated  jireviouslv,  this  is  a 
reporting  violation,  not  a  treatment 
techni(|ue  violation,  if  the  as.sessment 
has  in  fact  been  comjileted  and  the  onlv 
failure  was  in  submitting  the  reipiired 
form.  A  treatment  techniipie  violation 
occurs  when  a  potential  pathway  of 
contamination  into  the  di.strihution 
system  is  unexjilored  and/or 
uncorrected.  A  system  that  neglects  to 
jierform  the  prescribed  asse.ssment  or 
corrective  action  within  schedule  is  in 
violation  of  the  treatment  techni(|ue 
requirement. 

Commenters  also  supported  EPA’s 
projio.sal  of  sejiarating  the  combined 
monitoring  and  rejiorting  violation 
under  the  1989  TCR  into  two  sejiarate 
violations.  One  commenter  noted  that  it 
has  been  difficult  to  determine  the 
significance  of  a  violation  when  two 
tyjies  of  violation.s — monitoring  and 
rejiorting — are  captured  and  rejiorted 
under  only  one  heading.  It  is,  tlierefore. 
difficult  to  develoji  jierformauce 
measures  and  ensure  data  (juality  when 
the  two  violations  are  combined. 

a.  Providing  Notification  and 
Information  to  the  Pnhlic 

1.  Reijuirements 

EPA  is  jiromulgating  changes  to  the 
jiulilic  notification  (PN)  reijuirements 
contained  in  40  CFR  jiart  141  sulijiart  Q 
to  corresjiond  to  the  violation 
jirovisions  of  the  RTCiR  (.see  section  lll.F 
of  this  preamble.  Violations).  EPA  is 
r(!(|uiring  a  Tier  1  PN  for  an  E.  coli  MCE 
violation.  Tier  2  PN  for  a  treatment 
technique  violation  for  failure  to 
i:onduct  assessments  or  corrective 
actions,  and  a  Tier  3  PN  for  a 
monitoring  violation  or  a  rejiorting 
violation. 

Tier  1  PN  is  required  for  NPDWR 
violations  and  situations  with 
significant  potential  to  have  serious 
adverse  effects  on  human  health  as  a 
result  of  short-term  exjiosure,  .such  as 
could  occur  with  exjiosure  to  fecal 
jiathogens.  Tier  1  PN  is  reejuired  as  soon 
as  jiossilile  hut  no  later  than  24  hours 
after  the  system  learns  of  the  violation. 
An  E.  coli  MCiE  violation  indicates 
Jiossilile  exjiosure  to  jiathogens  in 
drinking  water  that  can  jiossililv  result 
in  serious,  acute  health  effects,  such  as 
diarrhea,  cramjis,  nausea,  headaches,  or 
other  symjitoms  and  jiossilile  greater 
health  risks  for  infants,  young  children, 
the  elderly,  and  jieojile  with  .severely 
comjiromised  immune  sy.stems. 

In  the  1989  TCR.  if  a  system  has  an 
acute  MCE  violation,  which  is  based  on 
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tho  prosonco  of  focal  colifornis  or  E.  coli, 
or  tho  sysfoiii’s  failuro  to  t(!.sf  for  focal 
c.oliforins  or  h.  coli  following  a  total 
coliforni-positivo  rojjoat  samplo,  tho 
systoiii  is  nuiuinul  to  j)uhlish  Tior  1  PN. 
lindor  tho  RTC:K.  a  systoin  is  rocpiirod  to 
publish  Tior  1  PN  wIk'ii  it  has  an  E.  coli 
M(:L  violation.  (Soo  soction  Ill.F  of  this 
proainhlo.  Violations,  for  a  discussion  of 
M(,L  violations.)  In  addition,  tho  systoin 
will  continuo  to  ho  ro(|uirod  to  notifv 
tho  Stato  aftor  loarning  of  an  E.  coli- 
I)ositivo  samplo.  as  nicpiirod  undor  tho 
1t)89  rC.R.  As  nuMitionod  oarlior  in 
soction  111.13  of  this  proainhlo.  Hnlc 
Construct:  MCLC  and  MCL  for  E.  coli 
and  Conform  Treatment  Technique. 
l^RA  is  oliininatino  tho  MCL  for  local 
cohlorins.  lindor  tho  RTCR.  tho 
standard  hoalth  offocts  languago.  which 
IS  roquirod  to  ho  includod  in  all  public 
notification  actions,  is  inodifiod  to 
doloto  tho  roforonco  to  tho  focal  colifonn 
MC.Land  local  colilorins.  Tho  language* 
loi  a  non-acuto  x  iolation  undor  tho  ]tJ89 
TCR  is  inodifiod  to  ajqdy  to  a  violation 
()1  tho  as.sossinonts  and  cornictivo  action 
i(;(|uiroinonts  of  tho  colifonn  troatinont 
t<;(:hni(]uo. 

I  ior  2  I’N  is  nuiuinMl  for  all  NPDWR 
violations  and  situations  with  jKitontial 
to  havo  .sorious  advor.so  offocts  on 
human  hoalth  not  rotpiiring  Tior  1  PN. 

Tin;  .systoin  mu.st  jirovido  public  notice 
US  soon  as  practical,  hut  no  lator  than  ;3() 
days  altor  tho  .systoin  hiarns  of  tho 
violation.  A  troatinont  toclmiiiuo 
violation  undor  tho  RTCR  moots  those 
(.Titoria  hocau.so  it  is  an  indication  that 
the  public  water  .system  failed  to  protect 
pul)li(,  hoalth  when  tho  system  failed  to 
cmiduct  an  as.sossmont  or  comploto  i 

corrocti\'o  action  following 
identification  of  sanitarv  defects. 

Sanitary  defects  indicate  that  a  jiathwav 
niay  exist  in  tho  di.strihution  .svstom  that 
has  potential  to  cause  public  hoalth 
(.'oncorn. 

lu  tho  1989  TCR.  a  svstom  is  roquirod 
jo  puhli.sh  a  Tior  2  PN  when  tho  .system 
has  a  non-acuto  MCL  violation,  which  is 
lia.sod  on  total  colifonn  prosonco.  Under 
the  RTCR.  a  svstom  is  roquirod  to  i 

JJuhlish  a  Tior  2  PN  if  tho  .system  , 

violates  tho  coliform  troatinont  ( 

tuchniipio  roquiromonts.  Also.  EPA  is 
modilying  tho  standard  hoalth  effects  r 
language  for  coliform  to  omiihasizo  tho  n 
asso.s.smont  and  corrective  action  n 

roquiromonts  of  tho  RTCR.  ,, 

••‘^qi'irud  for  all  other  n 

Nl  DWR  violations  and  situations  not  ci 
indudod  in  Tior  1  or  Tior  2.  Tho  j. 

oxi.stmg  Tior  .'3  PN  rotpiiros  a  .svstom  to  al 
|)rovido  public  notice  no  later  than  one  a; 
year  after  tho  .system  learns  of  tho  si 

violation  or  situation  or  begins  h; 

operating  undor  a  variance  or  i,i 

oxomption.  Monitoring  and  reporting  hi 


/A  violations  havo  historicallv  boon 
du.signatod  as  Tior  .'3  PN  unless  an 
immodiato  public  hoalth  concern  has 
hoon  identified  (o.g..  failure  to  monitor 
loi  E.  coy/aftor  a  total  (loliform-jiositivo 
o  sample  ro(|uiro.s  a  Tior  1  notification.) 

I  Whore  no  such  immodiato  public  hoalth 
comiorn  has  boon  idontifiod.  EPA 

if  holiovos  that  a  public  notice  given  at 

II  least  annually  for  monitoring  and 
roporting  violations  fulfills  tho  public’s 
right-to-knovv  about  those  violations. 

In  tho  1989  ICR.  a  svstom  is  roquiri'd 
jo  imhlish  a  Tier  8  PN  when  tho  .system 
has  a  monitoring  and  ro])orting 
violation.  In  tho  RTCR.  monitoring 
violations  are  considered  distinct  from 
rcqiorting  violations.  I3oth  typos  of 
violations  roipiiro  Tior  8  PN. 

Consumer  conf  ulonco  rojiort  (CCR) 
ioc|uiromonts  are  also  modified.  Moalth 
offiKls  language  for  tho  CCR  for  total 
(.■uhforms  and  E.  coli.  which  is  identical 
jo  the  hoalth  effects  language  rociuirod 
for  1  N.  IS  updated  in  tho  same  wav  as 
do.scrihod  for  PN.  In  addition,  the  RTCR 
removes  tho  CCR  ro(|uiromont.s  for  tho 
inclusion  of  total  numhors  of  positive 
samples,  or  highest  monthlv  porcontago 
of  positive  samples  for  total  colifornis  as 
well  as  total  numhor  of  positive  .samiilos 
for  local  colifornis.  Tho.so  provisions  are 
rojilacod  by  roijuiromonts  to  include  tin* 
numhor  of  Level  1  and  Level  2 
as.so.s.smonts  ro(|uirod  and  coiiqilotod. 
tho  numhor  of  Corrective  actions 
roquirod  and  comjilotod.  and  tho  total 
numhor  of  jiositivo  sanijilos  for  E.  coli. 

A  sy.stom  that  fails  to  conqiloto  all  tho 
roiiuirod  a.s.so.ssmonts  or  correct  all 
idontifiod  sanitary  defects  has  a 
troatinont  tochniiiuo  violation  and  must 
ulontifyit  inthoCCRa.s:(l)Eaihiroto 
conduct  all  of  tho  roipiirod 
a.s.so.s.sniont(.s):  and/or  (2)  failuro  to 
correct  all  idontifiod  sanitarv  defects.  A 
.system  that  has  an  MCL  violation  must 
alsii  include  the  condition  that  resulted 
Ill  the  MCL  violation  (.see  soction  III  13  l 
of  this  jiroamhlo.  .MCLC  and  MCL.  and' 

S  141.8(i0(a)  of  tho  RTCR).  Unchanged 
and  consistent  with  the  ])rovision.s'" 
undor  the  1989  TCR.  a  CWS  niav 
provide  Tior  8  PN  using  tho  annual 

CCR  roquiromonts  are  ujidatod  to 
ndloct  fho  advisorv  committoe’s 
roconimondations'that  total  colifornis  ho 
used  as  an  indicator  to  start  an  I 

evaluation  jirocoss  that,  where 
necessary,  will  retpiire  the  PWS  to  , 

correct  sanitary  defects.  EPA  believes  it 
IS  most  aiijiropriate  to  inform  the  public  t 
about  actions  taken,  in  the  form  of  1 

as.se.s.sments  and  corrective  actions.  f 

since  failure  to  conduct  these  activities  t 
lead  to  treatment  tochniipio  violations  f 

lindor  the  RTCR.  Because  the  Rl’CR  no  '1 
longer  includes  the  total  coliform  MCL  a 


ljut  now  includes  a  trigger,  EPA  holiovos 
that  .systems  no  longer  need  to  report 
Iho  numhor  of  total  coliforni-positivo 
samples  via  the  CCR,  since  that  could 
cause  confusion  or  imqipropriato 
chtuigos  in  hoha\’ior  among  consumors. 
In  addition,  tho  CCR  rotpiiromonts  will 
also  rolloct  tho  removal  of  focal 
coliform. 


2.  Key  l.ssuos  Rai.sod 

In  general.  EPA  received  commonts  in 
support  of  tho  PN  re(|uirenionts  of  tho 
RTCR.  The  commentors  stated  that  tho 
changes  are  consistent  with  tho  intent 
and  recommendations  of  the  TCRDSAC. 
However,  there  were  a  few  commenters 
who  disagreed  on  certain  asjiocts  of  the 
re{|uirenients.  These  commonts  are 
iliscussod  in  detail  in  the  following 
paragrajihs. 

EPA  reijuested  comment  on  whether 
the  elimination  of  the  PN  associated 
with  the  pre.sonce  of  total  colifornis  (i.o., 
the  Tier  2  PN  associated  with  the  non¬ 
acute  Mf.L  violation  undor  tho  1989 
TCR)  will  result  in  a  loss  of  information 
to  consumers.  Although  the  majority  of 
the  commenters  .said  that  it  would  not 
result  in  a  lo.ss  of  information,  some 
commenters  .said  that  it  would.  One 
commenter  .said  that  the  PN  a.s.sociated 
with  the  pre.sence  of  total  colifornis  has 
been  an  effective  tool  to  motivate  PWSs 
to  take  corrective  actions;  to  eliminate 
such  PN  and  rejilace  it  with  a  PN 
associated  with  treatment  technique 
violations  is  not  ’’eijual  to  or  better” 
public  health  jirotection.  One 
commenter  believed  that  if  the  non¬ 
acute  PN  requirement  is  eliminated, 
then  NCWSs  would  not  have  the  tool  to 
(;oimmniicate  to  the  public  the  po.s.sihle 
fiealth  ii.sk  a.s  the.se  l^W^S.s  are  not 
reipiired  to  send  out  a  CCR. 

A.s  EPA  di.scussed  in  section  III. 13  of 
this  jireamhle.  Hale  Construct:  MCLC 
and  MCL  for  E.  coli  and  Coliform 
'Ireatment  Technique,  the  pre.sence  of 
total  colifornis  is  not.  by  it.self.  a  public 
health  threat.  EPA  agrees  with 
comments  received  that  suggest  that  the 
Tier  2  PN  for  a  non-acute  MCL  violation 
under  the  1989  TCR  is  sometimes 
unnece.ssarily  alarming  a.s  it  attributes 
greater  jiuhlic  health  significance  to  the 
lire.sence  of  total  colifornis  than  is 
lyarranted.  EPA  believes  the  removal  of 
the  I  ier  2  PN  for  a  non-acute  MCL 
violation  will  help  prevent  public 
confusion. 

hPA  received  comments  that  under 
the  1989  TCR  some  .States  reijuire  a  Tier 
1  PN  when  a  NCW.S  has  a  non-acute 
M(.L  violation.  EPA  would  like  to  note 
that  the  15)89  TCR  reijnires  a  Tier  2  PN 
for  a  non-acute  MCL  violation,  not  a 
Tier  1  PN.  .Some  States  using  their  own 
authority  have  chosen  to  elevate  the  PN 


lovol  to  Tior  1  for  a  iion-acuto  MCL  in 
SOUK!  or  all  cascjs.  In  cfa'tain 
oinannstancos,  soino  States  use  this 
olovattal  PN  in  association  witli  oth(;r 
follow-iip  actions  involving  agnuaiunits 
with  other  State  and  local  agencies,  to 
jJi’ovide  a  more  comprehensive  and 
immediate  resjmnse  to  imtential  pnhlic 
health  threats,  or  to  make  the  most 
ollicient  use  oi  their  existing  authorities 
|o  jn-otect  public  health.  It  is  not  KPA’s 
intent  to  take  this  discretion  away  from 
the  States,  or  to  undermine  the.se 
txioperative  agreements  with  other  State 
and  local  agencies.  If  a  State  deems  that 
a  given  situation  calls  lor  a  more 
elevated  level  of  PN.  or  recpiires  a  more 
mnnediato  action  to  ensure  that  public 
health  is  jnotected,  then  thev  can  do  .so 
under  their  own  discretion  and 
authority.  For  example,  the  Level  2 
assessment  requirements  in 
§  141.8,'59(h)(4)  allow  States  to  require 
expedited  actions  or  additional  actions 
to  en.s-ure  that  jnihlic  health  is  jn-otected. 

LPA  notes  that  NCWSs  are  required, 
like  CVVSs,  to  jnihlish  a  PN,  either  a  Tier 
1,  1  ier  2,  or  Tier  .'L  depending  on  the 
violation.  Even  if  they  are  not  recinired 
to  i.ssiie  a  (iCR.  NCWS  must  jirovide  PN 
in  other  forms  or  methods  consistent 
with  the  re(]uirenient,s  of  40  CFR 
141.1.'’):l  States  can  also  direct  the  PWS 
to  lierform  additional  public  health 
measures  (e.g.,  boil  water  orders, 
edevated  PNs,  etc.)  as  allowed  under 
SDWA  and  the  anthoritv  granted  to 
thein  by  their  own  legi.s'hition  similar  to 
EPA’s  anthoritv  under  .section  1431  of 
SDWA. 

EPA  ret|uested  comment  on  whether 
to  require  special  notice  to  the  inihlic  of 
.sanitary  defects  similar  to  the  special 
notice  requirements  for  significant 
deficiencies  under  the  GWR.  Most 
commenters  were  against  including 
such  provision.  They  stated  that  it 
would  cau.se  confusion  and  unneces.sarv 
alarm  to  customers.  Several  commenters 
noted  that  it  is  not  apjjrojjriate  for 
.sanitary  defects  under  the  RTCR  to  have 
similar  notice  requirements  as  that  of 
significant  deficiencies  under  the  GWR. 

I  he  .special  notice  recjiiirement  for 
significant  deficiencies  under  the  GWR 
only  ajijdies  to  NGWSs  since  they  are 
not  nKpiired  to  .send  out  a  GGR.  EPA 
agrees  that  no  special  notice  of  sanitarv 
defects  is  neces.sary  and  is  not  including 
such  jirovision  in  the  RTGR. 

EPA  received  comments  suggesting 
modifications  to  the  standard  PN  and 
f-(-R  health  effects  language  regarding  , 
total  cohforms  and  the  treatment 
technique  violations  included  in  the  i 
proimsed  RTGR.  El’A  has  modified  the  ] 
.standard  health  effects  language  found  t 
in  Suhpart  O  and  Siihpart  Q  of  part  141  i 
to  make  the  language  consistent  with  i 


the  use  of  total  coliforms  in  the  RTGR 
as  an  indicator  of  a  potential  pathwav 
through  which  a  contamination  can 
<mter  the  di.strihiition  .system. 


//.  Huporliiig  and  R(H:ordkn(;pin^ 

1.  Reciuirements 

a.  Ihiportin}’.  In  addition  to  the 
^  uxisting  general  reporting  re(|nirement.s 
provided  in  40  GER  141.31,  the  RTCiR 
re(|uire.s  a  PWS  to: 

•  Notify  the  State  no  later  than  the 
,  end  of  the  next  hii.sine.ss day  after  it 

learns  of  an  E.  co/f-jmsitive  sample 

•  Report  an  H.  coli  MC.L  violation  to 
the  State  no  later  than  the  end  of  the 
next  hu.sine.s.s  dav  after  learning  of  the 
violation.  The  lAVS  must  also  notifv  the 
public  in  accordance  with  40  GER  nart 
141  suhpart  Q. 

•  Rejiort  a  treatment  tet;hni(nie 
violation  to  the  State  no  later  than  the 
euid  of  the  next  husine.ss  dav  after  it 
learns  of  the  violation.  The  PWS  must 
akso  notify  the  public  in  accordance 
with  40  GER  part  141  suhpart  Q. 

•  Eeport  monitoring  violations  to  the 

State  within  ten  days  after  the  system 
di.scovers  the  violation,  and  notify  the 
public  in  accordance  with  40  GER  part 
141  suhjiart  Q. 

•  Submit  comjileted  a.s.sessment  form 
to  the  State  within  30  days  after 
determination  that  the  coliform 
treatment  techniiiue  trigger  has  been 
exceeded. 

•  Notify  the  State  when  each 
scheduled  corrective  action  is 
completed  for  corrections  not  completed 
by  the  time  of  the  suhmission  of  the 
assessment  form. 

•  A  seasonal  svstem  must  certify  that 
It  has  completed  a  State-approved'start- 
u])  ])rocedure  prior  to  .serving  water  to 
the  jnihlic. 

El  A  is  adding  the  siihmission  of  the 
asse.ssment  form  and  the  certification  of 
completion  of  start-up  procedure  to  the 
re])orting  requirements  under  §  141. 801 
of  the  Rl’GR  for  better  clarity  and  ease 
of  tracking  comjiliance.  In  the  projiosed 
rule,  the  submission  of  the  a.s.se.ssment 
form  is  found  only  in  Sl41.8.‘)9, 

(.'oliforin  tivatnwnt  technique; 
ivquircwe;nts  for  pro1(;ction  eigednst 
poienilial  fecal  contamination.  'I'lie 
inclusion  of  the  suhmission  of  the 
a.s.se.ssment  form  in  §  141.8(il  does  not 
inipo.se  additional  requirements  beyond 
those  that  are  inqiosed  by  the  treatment 
technique  requirements  (see  section  lll.E 
of  this  iireamhie.  Coliform  Iweetnwnt 
! echniefue.  for  discussion  on  the 
tieatment  technique  recjuirements). 

Failure  to  suhmit  the  a.s.se.s.sment  form  or 
the  certification  is  a  rejiorting  violation 
as  di.scu.s.sed  in  section  IIl.E.l.d  of  this 
jn'eamhle.  Reporting  violation. 


I).  Recordkeeping.  EPA  is  maintaining 
the  reipiirements  regarding  the  retention 
of  .sainple  results  and  records  of 
decisions  related  to  monitoring 
•schedules  found  in  40  GER  141.33.  and 
including  provisions  that  addre.ss  the 
new  requirements  of  the  RTGR 
pertaining  to  reduced  and  increased 
,  monitoring,  treatment  techni{|ue,  etc.  In 
<Kl(liti()n,  systems  arc;  nujuinul  to 
maintain  on  file  for  State  review  the 
assessment  form  or  other  available 
.summary  documentation  of  the  .sanitarv 
(lefects  and  corrective  actions  taken.  ' 
Systems  are  reciuired  to  maintain  the.se 
documents  for  a  period  not  less  than 
five  years  after  completion  of  the 
,  assessment  or  corrective  action.  Since 
.sv.stems  have  to  maintain  the.se  files  no 
le.ss  than  five  years,  which  is  the 
maximum  period  allowed  between 
.sanitary  surveys  (i.e.,  ti\'e  vears;  see  40 
(^FR  142.10(h)(3)  and  40  GER 
142.10(o)(2)).  States  have  the 
opportunity  to  review  the.se  files  durino 
sanitary  sur\'ey.s  and/or  annual  visits. 

Die  five-year  period  is  also  consistent 
with  the  recordkeeping  reiiuirements  for 
microbiological  analvses  under  40  GI-’R 
141.33(a). 

file  .system  must  akso  maintain  a 
record  of  any  repeat  sainjile  taken  that 
meets  State  criteria  for  an  extension  of 
the  24-hour  period  for  collecting  repeat 
.sainjiles. 

2.  Key  Issues  Rai.sed 

EPA  reexhved  comments  that  supimrt 
the  lejiorting  and  recordkeeping 
re(|uirement.s  proposeil  by  El’A.  Most 
i.ommenters  .said  that  the  timeframes  are 
appropriate  and  are  consi.stent  with 
EPA’s  jiractice  regarding  reporting  and 
recordkeeping  reciuirements  in  other 
regulations  under  SDWA.  One 
commenter.  however,  .said  that  EPA 
should  standardize  the  recordkeeihng 
requirements  in  all  its  rules,  including 
the  RTGR.  for  a  jieriod  ecpial  to  the 
eompliance  cycle  (i.e..  nine  vears)  The 
commenter  adds  that  by  .standardization 
and  being  consi.stent  with  the 
compliance  cycle,  all  monitoring  and 
(.onqil iciiu.e  records  including  corrective 
actions  will  he  easily  maintained, 
tracked,  and  available  for  State’s 
inspections  without  the  confusion  of 
varying  recordkeeping  durations  with 
different  regulations.  However.  EPA’s 
suite  of  drinking  water  regulations 
addresses  different  kinds  of 
contaminants  with  different  inherent 
characteristics,  occurrence,  and  health 
effects.  I3ecau.se  of  these  differences, 
monitoring  of  these  contaminants 
occurs  at  different  frec]uencie.s:  hence, 
different  reporting  and  recordkeeping 
reiiuirements.  The  reporting  and 
recordkeeping  requirements  specific  to  a 
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drinking  \vat(!r  regulation  are  therefore 
meant  to  support  the  iinplenientation  of 
that  regulation.  If  ])ossit)le,  EPA  makes 
everv  effort  to  ensure  consistencv  of 
nuphrements  aero.ss  the  drinking  water 
regulations. 

I.  Aiuihlicdl  M(Hh()(is 

1.  AlP-Related  Method  I.ssikjs 

(I.  Evuhmtion  of  ciiiTontlv  upjyvovod 
nwthods.  The  AlP  reeommendetl  that 
the  Agency  conduct  a  reevaluation  of  all 
the  approved  methods  to  ensure 
continued  ajjproval  was  warranted.  In 
the  proposed  ride,  the  Agency  identified 
the  Environmental  Technologv 
Verification  (ETV)  program  as  the 
preferred  mechanism  for  conducting 
such  an  evaluation  and  solicited 
comments  on  the  a|)])roach. 

Kov  issiws  raisod.  While  several 
commenters  expres.sed  support  for  a 
method  reevaluation  study  conducted 
through  the  ETV  i)rogram.  some 
commenters  expres.sed  concern 
regarding  the  use  of  this  program.  One 
commenter  stated  that  the  reevahiation 
study  should  meet  criteria  established 
hv  EPA,  not  an  El^A-contractor,  who 


method  manufacturers  for  conducting 
the  testing.  This  commentin'  further 
expressed  concern  with  using  the  ETV 
program  because  ‘‘the  intent  of  thi;  ETV 
program  was  never  to  certify,  aiiprove, 
guarantiHi.  or  warrantee  analytical 
technologies.”  This  commenter  also 
suggested  that  the  ETV  program  does 
not  have  the  resources  to  develop  the 
protocol  for  the  method  re-evaluation 
.study. 

A  second  commenter  expressed 
concern  that  the  El'V  program  was 
established  to  facilitate  incorporation  of 
commercial ly-ready  test  kits  into  the 
market,  which  differs  from  the  task  of 
determining  what  are  appropriate 
l)erformance  criteria  for  SDWA 
com|)liance  methods.  This  commenter 
akso  expressed  concern  that  the  ETV 
program  has  not  generated  rigorous 
enough  ])roduct  evaluations  adeipiate  to 
support  a])])roval  of  alternative 
analytical  procedures. 

Ea.stly,  this  commentiM'  also  suggested 
that  the  ETV  studies  do  not  have  the 
.same  level  of  independence  in  protocol 
development  as  other  third  party 
.studies,  stating  that  in  ETV  studies, 
reviewers  modify  the  jn'otocol  at  the 
beginning  of  each  study,  and  that  for  the 
recent  verification  study,  there  was  not 
a  clear  discu.ssion  between  the  study 
organizers  and  the  technical  review 
panel  regarding  development  of  the 
final  test  protocol. 

EPA  will  take  the  comments 
concerning  the  ETV  jirogram  into 


consideration  as  the  Agency  develops  a 
final  ajjproach  to  the  reevaluation  of 
methods.  EPA  notes  that  E'fV  work  is 
accomplished  through  cooperative 
agreements  between  EPA  and  private 
non-profit  testing  and  evaluation 
organizations.  l'7rV  ])artner.s  verify 
performance  claims  hut  do  not  endorse, 
certify  or  approve  technologies.  Id’A  has 
the  regulatory  authority  and  the 
responsibility  to  a])])rove/di.sapprove 
methods  and  typically  does  .so  ha.sed  on 
a  review  of  method  ])erformance  data 
generated  by  third  party  laboratories. 
Te.sting  under  the  ETV  |)rogram  is 
tyijically  ])aid  for  by  |)articipating 
vendors. 

ETV  expert  panels  typically  include 
rej)ri!sentative.s  from  industry, 
academia,  EPA,  and  other  stakeholders 
and  collaborators.  The  rigor  of  an  ETV 
study  is  determined  by  the  objectives  of 
the  study  and  the  resources  available.  If 
such  a  study  is  conducted,  EPA,  by 
virtue  of  ])artici])ation  in  the  expert 
panel,  would  ensure  that  the  studv  is 
rigorous  enough  to  meet  the  Agency’s 
needs. 

EPA  held  a  series  of  three  open 
technical  webinars  in  fall  2010. 
I’articipants  r(;commended  the 
development  of  a  coliform  strain  library. 
The  Water  Research  Foundation  has 
funded  a  jiroject  to  accomplish  this  task 
and  the  Agency  will  hi;  monitoring  the 
])rogre.ss  of  that  work  as  it  considers  the 
appropriate  coursi!  of  action. 

I).  Hoviow  of  t ho  ATP  protocol.  The 
AlP  recommended  that  the  Agency 
engage  stakeholders  in  a  technical 
dialogue  in  its  review  of  the  Alternate 
Te.st  I’rocedure  (ATP)  microbiological 
protocol.  The  proposed  rule  de.scrihed 
how  EPA  could  u.se  the  study  plan 
development  from  the  aforementioned 
method  reevaluation  study  as  a  starting 
point  for  discu.ssions  with  .stakeholders 
regarding  the  basis  for  evaluating  new 
methods.  The  iHojKxsed  rule  also 
ex))lained  that  the  study  plan,  along 
with  "lessons  learned”  from  the 
reevaluation  studv,  could  he  used  as  a 
model  for  a  revised  ATP  protocol. 

Key  issiios  raised.  One  commenter 
suggested  that  the  jjrotocol  usiul  in  the 
method  reiivaluation  study  should  he 
used  as  the  revised  ATP  protocol.  EPA 
intends  to  consider  this 
recommendation  as  it  decides  how  to 
move  forward  on  revising  the  microbial 
te.st  protocol. 

c.  Approved  of  “24-hour”  methods. 
Till!  All’  recommended  that  kiPA 
consider  the  ajijiroval  of  analvtical 
methods  that  allow  more  timely  (e.g.,  on 
the  order  of  24  hours)  results.  As 
expres.sed  in  the  ride  proposal,  EPA  has 
conc.ern  that  the  more  rajiiil  ‘‘24-hour” 
methods  mav  not  have  the  .same 


recovery  rates,  especiallv  for  stressed  or 
injured  organisms,  as  the  historic 
methods  that  allow  for  longer 
incubation  times. 

Kev  issues  reused.  One  commenter 
suggested  that  the  Agency  withdraw 
ajijiroval  for  the  older  ap])roved 
methods  that  can  rei|uire  longer  times  to 
obtain  results.  liPA  intends  to  consider 
this  recommendation  as  it  decides  how 
to  move  forward. 

ef.  Elimiueitiou  e)f  fee:ed  e:e)li forms.  As 
explained  in  the  ride  proiiosal,  EPA 
plans  to  eliminate  all  provisions  for 
fecal  coliform  monitoring  under  this 
regulation.  No  comments  were  received 
on  this  i.ssue.  As  such,  all  provisions 
relating  to  fec.al  coli forms  are  removed 
in  this  final  rule. 

e.  Ueejuest  for  comment  on  e)ther  AIP- 
releiteel  method  issues,  i.  Expedited 
results  notification  ])rocess.  The 
pro])osed  rule  requested  comment  on 
whether  the  RT('R  should  include 
provisions  to  ensure  a  more  expedited 
notification  jiroce.ss.  The  RTCR  could, 
for  exam|)le,  include  language  requiring 
that  PWSs  arrange  to  he  notified  of  a 
])o,sitive  result  hv  their  lahoratorv  within 
24  hours. 

Ke;y  issuers  reiiseei.  3’he  Agency 
received  manv  comments  regarding  this 
element  of  the  proposed  rule.  Many 
commenters  expressed  support  for  this 
provision,  with  some  States  re])orting 
that  this  provision  is  an  existing 
com])onent  of  their  State  regulations. 
Several  commenters  ex])re.s.sed  that 
given  the  widespread  availability  of 
elec.tronic  communication  it  would  he 
easy  for  a  laboratory  to  notify  the  public 
water  system  quickly  of  the  results  of 
the  sample  analy.ses. 

Many  comments  expressed  concern 
over  the  ability  of  the  States  to  enforce 
.such  a  provision.  Additionallv.  several 
commenters  noted  that  this  provision 
wonlil  hold  the  water  system 
accountable  for  the  actions  of  the 
laboratory,  which  the  public  water 
system  does  not  have  immediate  control 
over. 

EPA  believes  that  the  public  is  well 
served  by  timely  rejKirting  of  results  hut 
recognizes  some  of  the  challenges 
associated  with  addressing  this  via 
regulation.  Accordingly,  tlie  Agenev 
intends  to  use  guidance  documents 
associated  with  this  regulation  to 
address  this  issue,  'rhrough  the 
guidance  documents,  the  Agency 
exjjects  to  urge  ])uhlic  water  systems  to 
establish  language  in  their  contrac.t  with 
the  laboratories  requiring  that  the  water 
.system  he  notified  by  the  lahoratorv 
within  24  hours  of  any  j)ositive  results. 

Additionally,  the  Agency  ])lans  to 
encourage  the  certified  lahoratorv 
communitv  to  ensure  that  laboratories 


would  receive  financial  benefit  from  the 
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are  aware  of  the  importanct;  of  timely 
notification  of  any  jiositive  resnlts  to 
their  clients. 

ii.  Taking  repeat  samjiles  within  24 
hours.  During  the  Advisory  (Committee 
meetings,  the  factors  imjiacting  tin; 
timeframe  between  a  coliform  detection 
and  the  collection  of  the  repeat  sample 
wen;  discn.ssed.  It  was  noted  that  in 
.some  ca.ses,  repeat  sainjiles  are  not 
collected  for  several  days  after 
notification  of  a  coliform  detection.  FPA 
reiiuested  comment  in  the  proposed  rule 
whether  the  RTCiR  should  reciuire  rejieat 
.sam])le.s  he  taken  within  24  hours  of  a 
total  coliform-]iositive  with  no  (or 
limited)  exceptions. 

K(iV  issues  raised.  Whihi  some 
commenters  expressed  support  for  such 
a  provision  in  the  final  rule,  most 
commenters  noted  that  the  final  RTCR 
should  retain  llexihility  around  this 
nuiuirement,  as  allowed  in  the  198t) 

TCR. 

Several  commentins  noted  that 
including  .siu:h  a  provision  in  the  final 
RTCiR  would  create  a  hardshij)  on 
systems,  with  many  mentioning  that 
weekend  samjile  collection  is  a 
challenge  for  many  small  systems. 
Concern  was  expressed  that  this 
])rovi.sion  in  the  final  ride  would  result 
in  more  monitoring  violations  hut  not 
necessarily  change  repeat  saiujile 
collection  practice. 

Ua.sed  on  consideration  of  the 
concerns  ex])re.s.sed,  FPA  is  not 
changing  the  provision  that  States  may 
extend  the  24-hour  limit  if  the  .system 
has  a  logistical  prohlem  in  collecting  the 
repeat  samjiles  within  24  hours  that  is 
beyond  its  control.  See  sections  IIl.D  of 
this  preamble.  Repeat  Samples,  for 
additional  discussion. 

2.  (3ther  Method  Issues 

a.  Holding  time.  In  the  jiroposed  rule, 
FPA  clarified  the  language  defining 
when  the  samjile  holding  time  ends. 

'Pile  198t)  'r(]R  states  "the  time  from 
.sam])le  collection  to  initiation  of 
analysis  may  not  exceed  30  hours,”  and 
this  language  was  clarified  in  the 
})ro]K)sed  rule  to  .state  “The  time  from 
sam]de  collection  to  initiation  of  test 
medium  incubation  may  not  exceed  30 
hours.” 

Kev  issues  reused.  Two  comments 
were  received  on  this  ride  provision, 
with  one  commenter  exjilaining  that 
some  water  systems  have  a  difficult  time 
meeting  the  30-honr  hold  time,  and  this 
provision  may  further  imjiact  their 
ability  to  meet  the  holding  time.  The 
second  commenter  .stated  that  the 
ninnher  of  coliforms  does  not  likely 
change  in  "a  30  minute  window”  and 
that  this  provision  will  not  imjirove 
public  health. 


As  explained  in  the  jiropo.sed  rule, 

EPA  recognizes  that  this  jirovision  may 
slightly  decrease  the  amount  of  time 
that  a  water  system  has  to  get  the 
samjile  to  the  lab,  by  approximately  30 
minutes  or  le.ss.  EPA  believes  the  impact 
of  this  in  ovision  is  minimal,  as  a  well 
managed  laboratory  will  he  able  to 
recognize  a  sainjile  that  is  received  near 
the  end  of  the  holding  time  and  make 
this  sample  a  prioritv  for  analysis. 

The  inclusion  of  this  provision  in  the 
final  ride  serves  to  ensure  consistency 
in  the  analyses  of  the  com])liance 
samples  on  a  national  basis  and  will 
have  a  minimal  impact  on  water 
sy.stems.  As  such,  the  ])rovi.sion  is 
included  in  the  final  rule. 

I).  Dechlorinating  agent.  The  proposed 
rule  included  a  ))rovision  that  would 
re(|uire  the  use  of  a  dechlorinating  agent 
when  samples  of  chlorinated  water  are 
collected. 

Kev  issues  reused.  The  Agency  did  not 
receive  any  adverse  comment  to  this 
provision  of  the  jiroposed  regulation. 
Accordingly,  this  jirovision  has  been 
included  in  the  final  ride.  EPA  notes 
that  the  wording  of  this  provision  in  the 
final  rule  differs  slightly  from  that 
included  in  the  proposed  rule,  'fhe 
wording  was  changed  to  clarify  that  the 
use  of  a  dechlorinating  agent  is 
a])])licahle  to  water  systems  that  use  any 
type  of  chlorination  (including 
chloramines)  to  disinfect  their  drinking 
water  snpjilies.  3’he  propo.sed  rule  did 
not  include  language  that  was  specific 
enough  to  ensure  that  this  ])oint  was 
clear. 

c.  Filtrettiem  funneds.  In  the  jiroposed 
ride,  EPA  added  a  footnote  to  the 
methods  table  that  clarifies  that  the 
funnels  used  in  the  membrane  filtration 
procedure  should  he  sterilized  by 
autoclaving,  not  by  using  ultraviolet 
(UV)  light.  The  addition  of  this 
])rovision  to  the  rule  makes  the  rule 
requirements  consistent  with  what  is 
recommended  by  the  Agency  in  the 
Manned  fern  the  Certifie.eitiem  of 
Leil)oreitorie;s  Anedv/Ang  Drinking  Water 
(EPA  81.'i-R-().'5-()()4.  .'ith  Edition.  2()().'i). 

Keey  issims  raiseui.  The  Agency  only 
received  one  comment  on  this 
provision,  requesting  clarification  that 
would  allow  the  use  of  disposable 
filtration  units  that  are  purchased  pre- 
sterilized  by  the  manufacturer.  EPA 
believes  that  these  units  can  he 
a|)propriate  for  use  in  drinking  water 
sample  analyses,  and  therefore  has 
modified  the  jirovision  to  rellect  u.sage 
of  such  units.  'I’he  provision  now  reads 
as  follows: 

All  I'iltration  series  must  Ixigin  witli 
memlinme  I'illnilioii  e(]ui|)menl  tlial  has  hiHui 
stmilized  by  auluclaving.  Ex])().sme  of 
filtration  equipment  to  I IV  light  is  not 


adeiiuale  to  ensure  sterilization.  .Suhsiiiiuimt 
to  the  initial  autoclaving.  ex])osure  of  the 
filtration  e(]ui]mienl  to  I IV  light  may  he  used 
to  sanitize  the  funiuds  between  nitrations 
within  a  filtration  series.  Altiirnatively, 
dispo.sahle  mmnhrane  filtration  e(|ui))ment 
that  is  ])re-sterilized  hv  the  mannfactnrer 
(i.i!..  disposable  funiud  units)  mav  Im;  used. 

ei.  Aneil\iie:eil  methe)ds  table  chemges. 
'File  propo.sed  rule  reflected  many 
modifications  to  the  table  of  .malytical 
methods  to  clarify  which  methods  were 
approved  for  use  under  this  regulation. 

No  comments  were  received  on  the 
following  changes  to  the  methods  table. 
Accordingly  these  modifications  have 
been  incorporated  into  the  final  ride. 

•  'Fhe  talile  is  organized  by 
methodology. 

•  E.  e:oIi  met  boils  are  included  in  the 
analytical  methods  table. 

•  The  18th  and  19th  editions  o/ 
Stemeieirei  Methe)eis  few  the  Exeunineitieyn 
ed  Welter  emei  UV/.s/enafer  are  no  longer 
ajiproved  and  are  not  included  in  the 
final  rule. 

•  The  references  to  Standard  Methods 
9221 A  and  t)222A  are  removed. 

•  The  reference  to  .Standard  Methods 
9221 B  is  changed  to  9221  B.l,  13.2. 

•  The  reference  to  .Standard  Methods 
‘)221D  is  changed  to  92211).!.  1).2. 

•  'Fhe  citation  for  Ml  agar  is  changed 
to  EPA  Method  1804. 

•  'Fhe  table  clarifies  that  Standard 
Methods  9221  F.l  and  9222  (:.li;(l),  and 
9222  (;.lc(2)  may  he  used  for  E.  e.edi 
analysis. 

•  'Fhe  table  clarifies  the  correct 
formulation  for  E.  e:oIi  medium  with  4- 
methylumbelliferyl-Beta-D-glucuronide 
(E(^-MIIG)  broth,  when  used  in 
conjunction  with  .Standard  Methods 
9222(J.lf;(2),  through  the  addition  of  the 
following  footnote:  The  following 
changes  must  he  made  to  the  EC  broth 
with  MUG  (EG-MUG)  formulation: 
Potassium  diliydrogen  phosphate, 
KH2PC)4  must  he  Ttig  and  4- 
methyhimhellifervl-Beta-D-glucuronide 
must  he  O.O.'i  g. 

•  'Fhe  table  reflects  the  ajiiiroval  of  a 
modified  Golitag  method  for  the 
simultaneous  detection  of  E.  co/y  and 
other  total  coliforms. 

'Fhe  propo.sed  rule  al.so  contained  a 
provision  to  allow  the  use  of  .Standard 
Methods  9221 D  in  an  enumerative 
format,  specifically,  in  the  midtijile  tube 
format  as  de.scrihed  in  .Standard 
Methods  922113. 

Kev  issuers  raiseeei.  One  comment  was 
received,  stating  that  the  use  of 
.Standard  Methods  92211)  in  an 
enumerative  (multiple  tube)  format 
should  he  evaluated  through  an 
Alternate  Test  Procedure  (ATP)  study  or 
he  added  to  the  pro])o.se(l  method 
reevaluation  study.  Given  that  this 
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method  is  a  part  of  Standard  Methods 
5)221,  (iiititled  “Mulliple-'ruhe 
Fermentation  Teehnicine  for  Memhers  of 
the  {^oliform  (Ironj),”  the  Agenev 
h(!liev(!S  it  is  appropriate*  for  this  meithod 
to  he  nscid  in  an  (mnmerative.  miiltiple! 
tnlu!  format.  Additionally,  as  explained 
in  the  pro|)osed  rule,  then;  have  heem 
puhlications  demonstrating  that  this 
method  is  eflective  in  a  multi])l(!  tuhe 
formal. 

Since  use  of  this  method  in  a 
mnltiple-tnh(!  format  does  not  change 
the  formulation  of  the  imulium.  nor  the 
volume  of  sample  analyzed,  the  Agency 
has  (hitcM'inined  that  an  A'l’F  evaluation 
is  not  nece.ssarv.  Therefore,  the 
provision  is  included  in  the  final  rule. 

e.  Holding  iaiuptuutuK^.  In  tlu; 
proposed  rule,  the  Agency  recpiested 
comment  as  to  whether  the  RTCIR 
should  recpiirt!  tin;  samples  to  1)(;  held  at 
10  degrees  (Celsius  ((>)  or  less  during 
transit. 

Khv  issues  raised.  Scu’eral  commenters 
ex])ress(Hl  snj)port  for  this  provision 
.stating  that  it  would  improve  the 
integrity  of  the  data  collected  under  this 
rule.  However,  many  commenters 
expressed  concinn  that  the  addition  of 
this  provision  would  cau.se  a  hardship. 
esp(!cially  to  small  svstems.  as  it  would 
increase  tlu;  cost  of  the  sample 
shipment.  Additionally,  concern  was 
expresscul  that  this  provision  would 
incHiase  the  numh(M’  of  "failure  to 
monitor”  violations,  thenihy  imposing 
an  enforcement  hurchm  on  the  States. 

Based  on  furth(!r  considmation  of  the 
|)otential  additional  hurden  on  both  the 
FWSs  and  the  States.  EPA  has 
determined  that  the  provision  in  the 
15)85)  TCR  will  stay  as  is:  "Systems  are 
encouraged  hut  not  retpiired  to  hold 
samjdes  helow  10  d(!g.  (>  during  transit.” 

Finally,  in  this  final  rnl(!,  there  have 
hium  some  further  changes  to  the 
analytical  methods  table  to  improve  its 
clarity.  Such  changes  include  the 
addition  of  the  ajjjnoved  online 
versions  of  Standard  Methods  in  the 
analvtical  methods  table  and  correction 
of  some  clerical  errors. 

/.  Systems  I  hider  EPA  Direel 
Implementation 

Sy.stems  falling  under  direct  oversight 
of  EPA  (e.g..  Tribal  systems,  PWSs  in 
Wyoming,  and  PW.Ss  in  States  that  have 
not  yet  ohtaimul  primaev  for  the  RTHR) 
wh(;re  liPA  acts  as  tin;  .Stat(;,  must 
comply  with  decisions  made  hv  EPA  for 
implementation  of  the  R'lX^R.  Under 
§  142.1()((i).  to  obtain  primacy  for  the 
RTUR.  States/Trihes  are  recpiired  to 
demonstrate  how  thev  intend  to 
im])lement  the  various  nHpiirements  of 
the  rule;  State.s/Trihes  mav  do  .so  in  a 
manner  that  maximizes  the  efficiency  of 


the  rule  for  the  States/Trihes  and  the 
PWSs  while  maintaining  or  increasing 
the  effectiveness  of  the  rule  to  protect 
public  health.  EPA  has  the  .sanu; 
r(;sponsil)ilities  when  the  Agimcv  acts  as 
th(!  State  in  dinictlv  imi)l(!m(inting  the 
RTCK.  In  tlu!  proposed  K  TCR.  EPA 
nKpiested  comiiKuit  on  whether  to  make; 
this  explicit  in  the  final  RTUR.  All 
connnent(!rs  who  nisponded  to  this 
re(ju(!st  for  comment  w(!re  in  support  of 
such  action.  EPA  already  has  such 
authority  or  flexibility  in  direct 
implementation  situations,  both  in  tin; 
15)85)  TCR  and  in  all  other  NPDWRs.  hnt 
solicittul  comment  and  has  added  this 
provision  to  the  final  rule  for  the  sake 
of  clarity  in  situations  where  EPA 
directly  implements  the  RTCR. 

K.  Compliance  Date 

Consistent  with  SDWA  .set;tion 
1412(1)1(10).  States  and  PWSs  are  given 
three  years  after  the  jnomulgation  of  the 
R'l’CR  to  ])repare  for  compliance  with 
the  rule.  I’WSs  must  begin  compliance 
with  the  nupiirements  of  the  RT(]R  on 
A])ril  1. 201  ().  a  complianc:e  effective 
date  that  is  just  over  three  years  from 
j)romulgation  and  coincides  with 
cpiarterly  monitoring  schedules 
applicable  to  many  water  systems.  liPA 
believes  that  capital  improvements 
generally  are  not  nece.ssarv  to  ensure 
com])liance  with  the  RTf^R.  However,  a 
State  may  allow  individual  systems  up 
to  two  additional  years  to  comply  witli 
the  RTCR  if  the  State  determines  that 
addititnial  time  is  nece.ssarv  for  ca])ital 
imi)rovements,  in  accordance  with 
SDWA  sectioji  141 2(1))(10). 

IV.  Other  Elements  of  the  Revised  Total 
Coliform  Rule 

A.  Best  Available  Technology 
1.  Recpiirements 

EPA  is  making  three  modifications  to 
the  15)85)  TCR  provisions  regarding  the 
he.st  technology,  treatment  tec;hni(pies, 
or  other  means  available  for  achieving 
com])liance  with  the  M(]L  for  E.  coli 
under  the  RTCR.  EPA  has  re-designated 
these  provisions  from  40  (;FR  141.(i3(d) 
to  141.()3(e)  and  is  making  the  following 
modifications. 

•  “(loliforms"  in  40  Cl’R  141  .()3(d)(l  ] 
under  the  15)85)  TCR  is  re])laced  with 
"fecal  contaminants"  in  40  CFR 
141.03(e)(1). 

•  "(]ross  connection  control”  is 
added  to  the  list  of  proper  maintenance 
practices  for  the  distribution  sy.stem  in 
40  (^'’R  141.03(e)(3)  (formerlv  4t)  (;FR 
141.03(d)(3)). 

•  Suhparts  P.  T,  and  W  (filtration 
and/or  disinfection  of  surfaj:e  water), 
and  suhpart  S  (disinfection  of  ground 


water),  are  added  in  40  CFR  141.03(e)(4) 
(formerly  40  CFR  141.03(d)(4)). 

The  Agency  is  listing  the  .same 
technology,  treatment  techni(]ues.  or 
other  means  available  for  achieving 
comi)liance  with  the  M(3.  for  E.  coli  as 
])rovided  in  §  141.03(e).  for  small  PW.Ss 
.serving  10,000  or  fewer  ])eople.  as 
recpiired  hv  .SDWA  section 
1412(h)(4)(E)(ii). 

2.  Key  Issues  Raised 

EPA  received  comments  that 
sujiported  the  modifications  to  the  list 
of  best  available  technologies  (BATs). 
The  Agency  also  received  comments 
suggesting  the  addition  of  other  items  to 
the  list,  such  as  the  optional  harriers 
that  may  cpialifv  .systems  for  reduced 
monitoring,  unidirectional  llu.shing. 
storage  tank  inspecition.  maintenance, 
and  cleaning,  and  re-pressurization. 

EPA  heard  from  a  few  commenters  who 
are  again.st  the  inclusion  of  cross 
connection  control  in  the  li.st  of  BATs. 
They  stated  that  it  is  not  appro])riate  to 
do  so  because  EPA  has  not  defined  cross 
connection  control,  and  risks  associated 
with  cross  c:onuection  and  backflow  are 
being  addressed  in  the  research  efforts 
of  the  Research  and  Information 
(k)llection  Partnership  (see  http:// 
water. epa.goy/la\vsref>s/rulesre^s/sd\\’a/ 
ter/ 

re<>idation_reyisions_tcrdsac.cfmilricp 
for  additional  information  about  the 
Partnership);  hence,  thev  concluded  it  is 
premature  to  include  it  in  the  RTUR. 

The  methods  for  achieving 
compliance  li.sted  in  40  (’.FR  141.03(e) 
re])re.sent  the  technologv.  treatment 
technicpie.  and  other  means  which  EPA 
finds  to  he  feasible  for  jmrjioses  of 
meeting  the  MUL  for  E.  coli,  in 
accordance  with  section  1412(h)(4)(E)  of 
.SDWA.  I'he  RTCR  however,  is  not 
imi)osing  additional  requirements  (e.g.. 
disinfection,  filtration,  etc.)  beyond 
tho.se  already  addressed  by  other 
microbial  drinking  water  regulations 
such  as  the  Cround  Water  Rule  and  the 
.Surface  Water  Treatment  Rules;  nor  is  it 
imposing  specific  reejuirements 
r(!garding  the  u.se  of  the  other  methods 
such  as  main  flushing  programs,  cross 
connection  control,  etc.  PW.Ss  an;  given 
the  disendion  to  n.se  the  nudhods  in  40 
(]FR  141.()3(e)  (if  they  are  not  already 
r(!(]uir(!fl  to  do  so),  or  (dher  methods  of 
their  choice  (])rovided  thev  are 
at:ceptahle  to  the  State),  as  they  see  fit 
for  their  own  systems. 

loPA  believes  that  the  inclusion  of 
cross  connection  control  to  the  li.st  of 
BA'I’s  is  ap])ropriate  given  the  ])ublic 
health  risk  a.ssot:iated  with  nnprotec.ted 
cro.ss  connection.  .Several  .States  already 
recjuire  that  PW.Ss  imjdement  a  cro.ss 
connection  control  program.  As 
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(lis(:uss(!(l  in  the  previous  ])aragraj)h,  the 
inclusion  ol Cross  connection  control  in 
40  (IFR  141.(i3(e]  does  not  iin])ose 
specific  nKjiiirements  on  I’WSs  to 
implement  a  cross  connection  control 
])rogram.  Rather,  it  acknowledges  that 
cross  connection  control  can  he  om;  of 
the  tools  I’WSs  can  use;  to  comply  with 
the  F.  ro//MCL. 

B.  Vdi'idiiccs  (did  Hxdinptions 

1.  K(;c|inn!ments 

FFA  is  not  allowing  variances  or 
exemptions  to  the  E.  coli  MCib  in 
§  141 .4(a).  ERA  believes  that  water  that 
exceeds  the  Mdb  for  E.  coli  poses  an 
unreasonable  risk  to  public:  liealth. 
'fherefore.  Fl’A  is  not  allowing  any 
varianccjs  or  exem])tions  to  the  E.  coli 
M(iL.  ERA  is  also  eliminating  the 
variance  jirovisions  in  141.4(1))  under 
the  1989  'I'CR  that  allow  systems  to 
demonstrate  to  the  State  that  the 
violation  of  the  monthly/non-acute  total 
coliform  MCE  is  due  to  biofilm  and  not 
fecal  or  jjathogenic  c:ontamination.  J'his 
change  also  results  in  a  parallel  change 
in  §  142.()3(1)).  Sinc:e  the  MdE  for  total 
coliforms  is  eliminated  and  re])laced  bv 
a  treatment  techniejue,  the  variance  for 
the  presenc;e  of  biofihns  is  no  longer 
applicable  and  allowed  under  SDWA. 
Instead,  the  presence  of  hiofihn  is 
addressed  through  the  assessment  and 
corrective  action  reciuirements  of  the 
R'FCiR. 

ERA  is  adding  a  note  to  the  ])rovision 
in  §  141.4(a)  to  clarify  that  small  system 
variances  or  exemptions  for  treatment 
techniejue  reejuirements  in  this  ride  and 
other  rules  that  control  microbial 
contaminants  may  not  he  granted  under 
SDWA  section  141.'5(e)((j)(B)  and 
§  142.3()4(a).  This  action  rellects  the 
statutory  jjrovision  within  ERA’s 
regulations  and  adds  no  new 
reejuirements  or  limitations  to  any  of 
the.se  rules. 

2.  Key  Issues  Rai.seel 

Most  e:ommenters  suj)j)e)rt  these 
e:hanges.  However,  ERA  also  ree:eiveel 
comment  that  suj)j)orted  the  retention  of 
the  variaue:e  for  the  j)re.sene;e  of 
biofilms.  The  e:e)mmenter  .said  that  the 
retention  of  the  biofilm  variane;e  woidel 
reejuire  RWSs  to  have  a  biofilm  e:e)ntre)l 
jerogram  in  j)l:ie:e  that  will  reejiure 
ongoing  as.sessment  and  research  to 
determine  and  address  the  cause  of  the 
biofihns,  thereby  jn'ovieling  viiluable 
information.  .Some  e:ommenters 
suggested  that  if  the  biofilm  variance  is 
removed,  ERA  shonlel  make  it  e:leiir  that 
the  finding  of  biofihns  as  the  cause  of 
the  j)ositive  .samj)le  during  an 
as.sessment  is  not  a  sanitary  defee:t 
whie;h  reejuires  e:orree:tion. 


As  eli.se;u.s.seel  jjreviously  in  .see:tion 
IV. 13.1  of  this  j)reamhle,  Bc(]dircincnts, 
ERA  is  not  allowing  variances  to  the  E. 
coli  M(;E  hee:;m.se  ICRA  believes  that 
Wiiter  whie;h  exe:eeeis  the  MHL  for  E.  coli 
j)o.se.s  ;m  unre.isonahle  risk  to  j)ul)lie: 
health,  f’en  lhermore.  retention  of  the 
variane:e  for  total  e:olife)rms  is  not 
iilloweel  under  .SDWA  bee:ause  the  MHE 
for  total  e;e)life)rm.s  is  eliminated  and 
rej)lae:eei  by  a  treatment  tee;hniejue.  ERA 
believes  tluit  additional  reseeire:!)  and 
information  e:e)llectie)n  will  be  valuable 
to  learning  about  the  magiutude  of  the 
risks  from  biofilms.  However,  researeih 
available  to  date  inelie:ates  that  biofilms 
e;an  h.irhor  j)athogen.s  and  result  in 
iie;e:unudation  of  contaminants  (Brown 
and  Barker  1999:  .Szewzyk  ct  ol.  2()()(): 
Berry  ct  ol.  2()(K);  Langmark  ct  ol.  2007), 
and  considering  it  a  sanitary  defect  is 
warranted  in  some  cases.  Al.so. 

Ijersistent  biofilms  that  cause  continued 
total  coliform  j)re.sence  comj)romi.ses  the 
value  of  total  coliforms  as  an  indicator 
of  j)otential  j)athway.s  of  contamination. 
If  hiofihn  is  determim)d  to  be  the  cause 
of  the  total  coIiform-j)ositive  .samj)le.s 
that  triggered  an  assessment,  the  RW.S  is 
encouraged  to  work  with  the  .State  to 
determine  the  right  course  of  action  to 
address  the  biofilms.  Under  the  Rl’UR. 
.States  have  the  discretion  to  determine 
if  the  comj)leted  assessment  and 
corrective  action  are  adetjuate.  'I’he  .State 
can  use  this  discretion  in  addre.ssing 
instances  of  biofilm  j)resence  and 
determining  the  extent  of  hiofihn 
jn'oblems  in  the  distribution  sv.stem  and 
the  need  to  address  them.  When  a 
sy.stem  has  an  ongoing  hiofilm  j)rohlem 
that  continues  to  cause  total  coliform- 
j)o.sitive  samj)le.s,  the  system  and  the 
.State  can  continue  to  take  action  until 
the  hiofilm  j)rohlem  is  resolved. 

C.  Revisions  to  Other  NPDWRs  os  d 
Result  of  the  RTCR 

ERA  recognizes  that  there  are  linkages 
among  monitoring  requirements 
between  the  1989  'I’CR  and  other 
NRDWRs.  For  instance,  under  the 
Surface  Water  I'reatment  Rule  (SWTR) 
(USERA  1989b,  .'14  FR  27480,  |une  29. 
1989)  and  the  Stage  1  Disinfectants  and 
Disinfection  Bvj)roduct.s  Rule  (.Stage  1 
DBRR)  (U.SERA  1998a,  03  FR  09389, 
December  10,  1998),  the  residual 
disinfect.mt  monitoring  must  he 
conducted  at  the  same  time  and  location 
at  which  total  colilbrm  samj)le.s  are 
taken,  as  retjuired.  Under  the  .SVY'I’R, 
high  measurements  of  turbidity  in  an 
unfiltered  .sul)j)art  H  system  (i.e..  a 
system  using  surface  water  or  ground 
water  under  the  influence  of  surface 
water)  trigger  additional  total  coliform 
samj)le.s;  and  comj)liance  with  the  total 
coliform  MCE  under  the  1989  TCR  is 


one  of  the  criteria  for  a  RW.S  to  avoid 
filtration.  Under  the  CWR.  1989  'I'CR 
distribution  system  monitoring  results 
determine  whether  a  .system  is  retjuired 
to  conduct  source  water  monitoring. 

For  the  criteria  for  avoiding  filtration 
in  the  .SWTR  ((?  141.71(h)(.'))),  the 
Agency  is  clarifying  that  unfiltered 
.systems  must  continue  to  meet  the  E. 
coli  MCE  jjromulgated  with  the  final 
R'l’fiR  at  §  141.()3(c)  in  order  to  remain 
unfiltered.  The  changes  to  ^  141.71(h)(.'i) 
j)rovides  for  rej)lacement  of  the  (acute) 
total  coliform  MCE  at  141. 83(1))  with 
the  E.  coli  MCE  at  §  141.()3(c)  at  the 
comj)liance  date  of  the  Rl’CR.  Although 
the  name  of  the  MC3E  has  changed,  the 
determination  of  the  E.  coli  MCE 
remains  basically  the  same  as  that  for 
the  (acute)  total  coliform  MCE  in 
§  141.()3(c).  with  the  only  changes  being 
those  that  were  made  to  address  the 
advisory  committee  recommendations 
and  the  j)uhlic  comments. 

After  considering  other  jjo.ssible 
linkages  between  the  R'l’CR  and  the 
SW'I’R,  CWR.  Stage  1  DBRR.  Stage  2 
DBRR  (U.SERA  2()()()e,  71  FR  388. 
lanuarv  4,  2()()()),  and  Airline  Drinking 
Water  Rule  (U.SERA  2{)()9).  ERA  has 
concluded  that  the  only  other  nece.ssarv 
revision  to  these  NRD\VR,s  is  to  uj)date 
the  references  to  the  1989  TCR  at  49 
CFR  141.21.  which  is  .suj)er.seded  hv  40 
CFR  j)art  141  .sul)j)art  Y  beginning  Aj)ril 
1.  2019.  The  monitoring  reejuirements 
themselves  are  not  changing  as  a  result 
of  the  R'HiR.  Residual  disinfectant 
.samjjles  must  still  be  taken  at  the  .same 
time  and  location  at  which  total 
coliform  samj)le.s  are  taken  under  the 
RTCR.  High  measurements  of  turbidity 
under  the  .SWTR  would  still  result  in 
additional  total  coliform  .samj)les. 
Results  of  total  coliform  monitoring 
under  the  RTCR  would  still  be  a  trigger 
for  the  CWR.  Although  there  are 
changes  to  the  dnal-j)urj)ose  samj)ling 
reejuirement  (i.e..  one  .samj)le  to  satisfy 
both  the  rejjeat  monitoring  reejuirement 
of  the  RTCR  and  the  triggered  source 
water  monitoring  reejuirement  of  the 
CWR).  these  changes  are  addressed  in 
the  RTCR  and  not  in  the  CWR  (see 
.section  BED  of  this  j)reaml)le.  Repeat 
Sduiples,  for  further  discussion  on  dual- 
j)urj)ose  samj)ling).  Comments  received 
on  dual-j)urj)o.se  .samj)ling  are  al.so 
discussed  in  section  BED  of  this 
j)reaml)le.  Repeat  Samples. 

ERA  al.so  received  comments 
regarding  the  relationshij)  between 
.source  water  evaluations  under  the 
CWR  and  as.sessments  under  R'l’CR: 
tho.se  comments  are  addres.sed  in 
.section  B1.E.2  of  this  j)reamhle. 
Assessment. 

'File  R'FCR  is  al.so  not  changing  the 
existing  sanitary  survey  requirements 
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listablishiHl  under  the  IF.SWTR  and  tlie 
('iWR.  However,  the  R'H^R  is  adding  llie 
special  monitoring  evaluation  that 
.States  must  conduct  at  .systems  .serving 
I.OOO  or  fewer  people  (luring  the 
.sanitary  survey.  'I'hese  evaluations  an; 
not  exj)(!ct(!(l  to  signilicantly  increase 
the  Imrden  to  conduct  sanitary  survcn  s 
lMn;an.s(!  of  the  ndatively  simple  nature! 
ofthe.se  svstian.s  and  their  monitoring 
nniuirements. 

1-3’A  (lid  not  receive  anv  other 
snhstantial  comments  rcigarding  the 
nilationships  In'twcien  RTHR  and  other 
NPDWRs. 

KPA  recognizes  that  there  arc!  .sections 
of  part  141  that  will  no  longcn' he 
applicable  aft(!r  the  RTHR  compliance 
effective!  elate.  FPA  intends  to  review 
and  update  theise  seections  in  the  future. 

D.  Stnidga  Facility  Inspection 

In  the  proposed  R'l’CR.  FFA  discusseul 
the  jiotential  jndilic  he!alth  implications 
associate!(l  with  poorlv  maintained 
storage!  facilities  (such  as  those 
a.ssociate!el  with  significant  .se!(liment 
accumulation  inside  the  tank  and  the 
|)r(!.sence  of  hre!a(:he!s).  FPA  re!(pi(!.ste(l 
comment  and  su|)porting  information 
ri!gareling  the  e:urre!nt  status  of  .storage 
tanks  and  the!ir  inspeMition  as 
imple!mente!(l  hv  individual  .State!S  and 
I’W.Ss.  .Some  of  the  iidormation  FPA 
reupieisted  commemt  on  includeul  the! 
stiite  and  condition  of  tanks  that  have! 
heu!!!  cl(!ani!el  and  in.spe!cte!(l.  costs  of 
storage  tank  inspeulion  and  chianing. 
the!  fr(!(pu!ncy  of  inspeulion  and 
chaining,  and  how  public  he!alth  can  he 
l)e!tter  proteicted.  Based  on  the!  comments 
and  information  that  EBA  rec(!ived.  the 
Ag(!ncy  is  considering  the  neuul  for 
insjiection  reuiuirements  for  finished 
water  storage  facilitieis  that  would  help 
mitigate  potemtial  public  heialth  risks  if 
PW.Ss  do  not  in.s|je!ct  their  storage 
facilities  as  recommended  by  indnstry 
guidance  (e.g..  American  Water  Works 
Association  (AWWA)  Manual  42).  EBA 
plans  to  provide  further  information  on 
the  results  of  its  consideration  of  this 
issue  in  a  future!  notice. 

V.  Slate  Implementation 

.SDWA  (establishes  reujuirements  that 
.Stat{!s  or  eligible!  Indian  Trihees  must 
me!e!t  to  assume!  and  maintain  primary 
e!nf()rcement  re!sp()nsil)ilit v  (])rimacy)  to 
imphanent  national  primary  drinking 
water  r(!gnl:itie)n.s.  This  se!ction  deescrihes 
the!  r(!(pnr(!m(!nt.s  that  .State's  mu.st  meuit 
to  maintain  primacy  un(l(!r  the  RTdR. 
including  aelojition  of  drinking  wate!r 
reegnlations  that  are  no  leess  stringent 
than  the  RTCR  and  nuHeting 
reecordkeeping  and  rejiorting 
reupiirennents.  This  section  also  provides 
an  update  on  the  .Safe  Drinking  Uhiter 


Information  .System  (.SDWI.S)  revisions 
that  EBA  is  (l(!ve!le)ping  to  facilitate!  the! 
imi)le!me!ntatie)n  of  RT(1R. 

A.  Priinctcy 
1.  Re!(pnre!me!nts 

.States  iire  r(!(|uireel  to  a(le)|)t  or 
maintain  re!(piir(!me!nts  that  are!  at  least 
;is  .stringemt  as  all  of  the!  .s(!ction.s  of  41 
(Ik’R  |)art  141  that  are  rendsed  or  ael(le!el 
by  the  RT(iR.  .SDWA  provi(l(!s  two  veeirs 
afte!r  pronudgation  of  the!  R  TCIR  (plus  uj) 
to  two  more  y(!;ir.s  if  the!  Administrator 
a])])rove!s)  for  the  .State  to  adopt  the!ir 
r(!gulati()ns.  .State!.s  may  adopt  more 
stringent  reuiuirenumts  (e.g..  reHiuiring 
all  systems  to  conduct  routine  monthly 
monitoring).  Many  .Statens  have!  u.sed  this 
authority  in  the  jiast  to  improve  ])uhlic 
health  proteiction  and/or  simplify 
imjdementation. 

EBA  grants  interim  jirimary 
enforcement  authority  for  a  new  or 
rewi.sed  r(!gnlati()n  during  the!  peniod  in 
which  EBA  is  making  ee  (le!te!rminati()n 
with  re!gar(l  to  primacy  for  that  new  or 
reivised  reigulation.  .StateKs  that  have 
primacy  (including  interim  primacy)  for 
e!V(!ry  e!xi.sting  NBDWR  alrexidy  in  edfect 
mav  obtain  interim  iirimacv  for  the 
R  rCR.  h(!ginning  on  the  date!  that  the 
.State  submits  the  application  for  this 
rule!  to  EBA.  or  the!  efiective!  date  of  its 
re!vi.s(!(t  re!gulations.  whichever  is  later. 

A  .State  that  wi.sh(!s  to  obtain  interim 
primacy  for  future!  NBDWRs  must  obtain 
])rimacv  for  this  rule!. 

EBA  re!gulatie)n.s  at  40  CFR  ])art  142 
contain  the  ])rogram  implementation 
reKjuirements  for  .State!.s  to  obtain 
primacy  for  the  ])nhlic  wat(!r  sn])])lv 
su])(!rvision  jnogram  as  authorizeid 
under  .SDWA  section  1413.  In  addition 
to  a(lo])ting  rule  reupiirements  that  are  at 
l(!ast  as  stringent  as  the  reuiuirements  of 
the  RTCR.  and  basic  jirimacy 
re!(iuire!ment.s  siiecified  in  40  CFR  part 
142.  .States  are  re!(]uire(l  to  adopt  siK!cial 
])rimacy  jinn'isions  pertaining  to  each 
speudfic  regnlation  where  .State 
imiilenumtation  of  the!  ride  involves 
activitie!.s  hewonel  gtmeral  iirimacv 
provisions.  .Stateis  must  include  these 
r(!gulation-.spe(dric  inovisions  in  their 
application  for  a])])roval  of  any  program 
rendsion.  .States  mu.st  also  continue  to 
meet  all  other  conditions  of  primacy  for 
all  other  rulers  in  40  CFR  jiart  142. 

The!  RTCR  provides  .Stat(!s  with 
n(!xil)ility  to  imple!ment  the 
r(!(iuir(!ment.s  of  the  ride!  in  a  mann(!r 
that  maximize!.s  the!  e!ffi(d(!ncy  of  the!  ride 
for  the  .Stateis  and  water  .systems  while! 
increuising  the  effect ivtm ess  of  the!  ride 
to  protect  inihlic  health.  To  ensure  an 
effective  and  enforcexihle  program  under 
the  RTCR.  the  .State  primacy  application 
for  RTCR  mu.st  include  a  (l{!scri])tion  of 


how  the  .State  will  meet  the  following 
.sp(!(.ia!  primacy  inovisions  (:e)ntaini!(l  in 
the!  RTCR  at  4()  CFR  part  142: 

•  Baseline  and  R(!(lnce!(l  Monitoring 
Bre)\  ision.s — The!  .State  primacy 
application  must  indicate  what  baseline! 
and  reduced  monitoring  provisions  of 
the  RTCR  the  .State  will  adopt  and 
(l(!S(:rihe!  how  the  .State  will  implement 
the  R'l'CR  in  the.se  areuis  so  that  EBA  can 
h(!  assured  that  implementation  plans 
m(!e!t  the!  mininunn  r(!(inir(!ments  of  the! 
ride!. 

•  .Sample  .Siting  Blan.s — .Stat{!s  must 
eli!.scrihe!  the  fr(!(|nency  and  proce.ss  used 
to  loview  and  r(!vi.se  sample  siting  plans 
in  accordance  with  40  (ik’R  part  141. 
suhpart  Y  to  (lete!rmine  adeKinacy. 

•  Reduced  Monitoring  (adteria — The 
primacy  application  mu.st  indicate 
wludher  the  State  will  adopt  the 
reduced  monitoring  provisions  of  the 
RTCR  ((!.g..  reduced  monitoring 
provisions  for  ground  water  systems 
.serving  1.000  or  fenver  people,  including 
provisions  on  dual  purpose  sampling).  If 
the  .State!  adopts  the  reducenl  monitoring 
provisions,  it  must  deiscribe  the  sp(!cific 
typ(!s  or  cati!g()ri(!s  of  water  systems  that 
will  he!  covered  by  re!dnce!el  monitoring 
and  whetluM’  the  .State  will  use  all  or  a 
reduced  sed  of  the  ojitional  crit(!ria.  k’or 
e!a(:h  of  the  reulnced  monitoring  crit(!ria. 
both  mandatory  and  optional,  the  .State 
mu.st  (l(!.s(:rih(!  liow  the!  criteria  will  he 
ewaluateul  to  (l(!termin(!  wh(!n  sy.stems 
(lualify. 

•  Assessments  and  Corrective 
Action.s — .States  mu.st  (le!.scrihe!  their 
jirocess  to  impl(!ment  the  nenv 
assessment  and  corr(!ctive  action  phase 
of  the  rule.  The  description  must 
include  how  the!  State  will  ensure  that 
l.(!vel  2  assessments  are!  more 
coinjirehensive  than  Level  1 
assessments,  (ixanijiles  of  sanitary 
defects,  examples  of  as.sessment  forms 
or  formats,  and  nudhoels  that  sy.stiMns 
may  ii.se  to  consult  with  the  .State  on 
appro])riate  corrective  action.s. 

•  Invalidation  of  routine  and  re]K!at 
samples  collected  nudes  the!  RTCR — 
.States  mu.st  descrihe  their  criteria  and 
process  to  invalidate  total  coliform- 
jKisitive  and  F.  coIi-posW'we  samples 
under  the  R'l’CR.  'I’liis  includes  criteria 
to  determine  if  a  .samjile  was  impr()])(!rly 
processexl  by  the  laboratory,  re!ile!(:t.s  a 
domestic  or  other  non-distribution 
system  plmnhing  ])rol)lem  or  r(!fl(!cts 
circumstances  or  conditions  that  do  not 
r(!l1(!(:t  water  epiality  in  the  distrihution 
system. 

•  Approval  of  individuals  allowed  to 
conduct  RT(3<  Level  2  a.ssessment.s — 
States  mu.st  describe!  their  criteria  and 
proce.ss  for  ajijnoval  of  individuals 
allowed  to  conduct  R3'(’,R  Level  2 
assessments. 
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•  S|)iH;iHl  nionitoring  ovaluatioii _ 

Statos  must  doscrilx)  liow  tliay  will 
IMM-lorm  sjKu.ial  monitoring  nvalnations 
(luring  sanitary  snr\'(!ys  lor  ground 
water  systems  serving  1. ()()()  or  fewta- 
peo])le  to  determine  wh(;ther  syst(ans 
an;  on  an  a|)j)roj)riate  monitoring 
schednk;. 

•  Seasonal  systems— States  must 
descrilx;  how  they  will  id(;niifV  seasonal 
systems,  how  they  will  determine  when 
systems  on  l(;ss  than  monthly 
nionitoring  must  monitor,  and  what  will 
he  the  seasonal  system  start-uji 
provisions. 

•  Additional  criteria  for  reduced 
monitoring— States  must  destaihe  how 
they  will  reejuire  systems  on  nidnced 
monitoring  to  demonstrate,  where 
appropriate: 

— Continiions  disinfection  entering  the 
distrihution  .system  and  a  residiud  in 
the  distrihution  .syst(;m. 

— Cross  connection  Control. 

Other  enhancements  to  wat(;r  syst(;m 
harriers. 

•  (a  iteria  for  extending  the  24-hour 
p(;riod  for  collecting  nijieat  sample.s — If 
the  State  elects  to  use  a  .set  of  criteria  in 
lieu  of  case-hy-case  decisions,  they  must 
(b.scrihe  the  criteria  they  will  n.se'to 
waive  the  24-honr  time  limit  for 
collecting  nijieat  samples  aft(;r  a  total 
(.olilorm-jiositive  routine  sample,  or  to 
(ixtend  the  24-h(mr  limit  for  collection 
of  .sampl(;,s  following  invalidation.  If  the 
State  el(;ct.s  to  u.se  only  case-hv-ca.se 
waiv(;rs.  the  State  does  not  need  to 
develo])  and  siihmit  criteria. 
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2.  Key  Issues  Rai.sed 

C:onnnent(;r.s  generally  supjjorted  the 
inclusion  of  the.se  activities  in  the 
primacy  ajjplication  and  einjihasized 
the  importance  of  the  fl(;xibility  and 
discretion  that  this  ajijnoach  jirovides 
for  State's  to  build  on  exi.sting 
authorities  of  the  1989  TCR  and  focus 
on  .systems  with  the  greatest  need.  They 
suggesh;d  that  EPA  allow  States  as 
nuu.h  flexibility  and  discretion  as 
possible;  tei  de;.sign  their  appre)ae:h  to 
miple;me;nting  the;  RTCR,  ine.lueling  how 
te)  a(ldre;.ss  .se;ase)nal  water  .syste;m.s, 
eiualifie:atiem.s  eif  cisse.'sseirs.  the;  exmtent 
of  samj)le  siting  phms,  and  e:e)mpliance; 
with  multiple  rules  (e;.g.,  e;e)e)relination 
l)(;fwe;em  1989  TCR/RTCR  .uul  CWR 
(.e)mpli;me:e;),  ;mel  how  tei  cemsiele;r 
nmlti])le;  Le;vel  1  assessments  whe;re;  the 
e.ause;  eif  the;  first  I.,e;ve;I  1  cis.se;.ssnu;nt  has 
l)e;e;n  ielentifieel  anel  e:e)rre;e;te;d.  He)we;ve;r. 
semie  cemnne;nters  sugge;.ste;el  renmval  e)f 
.semie  eif  the;  sjiecial  priimicv 
reejuirements,  such  as  thei.se  re;gareling 
.se;asemal  .system  startuji  pre)ce;elures  emd 
heiw  the  State;s  will  review  sam]ile  siting 
plans,  imple;me;nt  the;  ;i.sse;.ssme;nt  anel 


ce)rre;ctive;  actiem  pheise,  anel  ele;te;rmine; 
whei  is  <ip|)rove;ei  to  e;(meluct  Ee;ve;l  2 
a.s.se;.ssme;nt.s.  EPA  is  maintiiining  these; 
primae;y  re;eiuire;me;nts  in  the;  RTCR 
he;e:ause;  the;y  preivide;  the;  State;.s  with  the 
1  e;xihility  to  ele;.sign  the;ir  preignuns  tei  fit 
th(;ir  eiwn  ne;e;el.s  withemt  pre;.se;riptive;, 
one;-.size;-fit.s-;ill  re;e|iure;me;nt,s. 
n(;,se:rihing  heiw  the;  State;  will 
ae.e;e)inplisii  the;m  in  the;  i)rimeie;y 
<ipplie:;itiem  ci,ssure;.s  tluit  e:em.sunu;r.s 
nationwiele;  are;  re;e;e;iving  ael(;eiuate;  anel 
e:e)mparahle;  ]mhlie;  heeilth  pre)te;e:tion 
unele;r  the;  rule. 

EPA  alsei  re;e]ue:,ste;el  e;omme;nt  em 
whether  it  is  apjireipriate  to  have;  State;s 
ele;.se;ril)e;  their  e;rite;ria  feir  waiving  eir 
e;xtemeling  the;  24-hemr  limit  to  e;olle;e:t 
repeat  .sample;s  as  a  spe;e:ial  primae:y 
e;emelition,  or  inste;ael  have;  States  keep 
ie;e,orel,s  eif  ele;e:isiems  tei  weiive;  anel/eir 
e;xte;nel  the;  24-hemr  limit.  The;  nicijority 
of  the;  cemunente.'rs  supporteel  the  feirme;r 
ojitiem  as  it  reelue;e:s  pajierweirk  hurelem 
anel  aelels  fle;xiliilitv  to  the; 
impleinentatiem  of  the;  RTCR.  EPA 
ceme:urs  cinel  aeleleel  the;  waive;r  eir 
extensiem  eif  the;  24-hemr  limit  tei  the; 
s]ie;e:itil  ]irim;ie:y  re;e]iure;me;nts  as  em 
optiem  feir  State;.s  that  woulel  rather 
de.se.i  ihe;  the;ir  e:rit(;rici  feir  weiiving  eir 
e;xte;neling  the;  24-heiur  limit  in  the;ir 
primae:y  apjilie;ation,  in.ste;ael  eif  having 
tei  m.ike;  the;  de;e:i.sion  em  ;i  e:;i.se;-liy-e;as(; 
basis.  State;s  that  e;le;e:t  tei  u.se;  emlv  e;a.se;- 
l)y-e:a.se;  waive;r.s  dei  neit  ne;e;el  tei  eleveleiii 
anel  suhmit  e:riteri;i. 


li.  Staid  Hacordkaapino  and  Haportint 
andSDWlS 


1.  Re;e:eirelke;e;ping 

The;  e:urrent  re;gidatiems  in  40  CFR 
142.14  re;e|uire;  Stale;.s  with  iirimae;y  to 
ke;e;p  receirels,  inclueling:  ;malytie;al 
reisidts  to  determine  e:eimjiliane:e;  with 
MCI.s,  maximum  re;.sielual  elisinfe;e;tant 
levels  (MRDLs),  anel  treiatment 
te;e:hnie]ue;  re;e|iurements;  lAVS 
inve;nteirie;s;  Steite  <ippreiv;il.s; 
enfore:e;me;nt  ae;liems;  anel  the  is.su<me;e;  of 
v;n'iane:e;.s  anel  e;xe;mption,s.  Consistemt 
with  the;  ree;eirelke;e;jiing  re;e]uire;me;nt.s  of 
the;  e  iirrent  re;gulatiem.s,  the  RTCR 
re;eiuire;.s  State;.s  tei  ke;e;p  re;e;eirel.s  ;mel 
supporting  information  for  e;ae;h  eif  the 
following  deicisiems  eir  activitieis  feir  five; 
ye;<irs: 

•  Any  e;a.se;-hy-e;a.se;  ele;e:isiem  to  wenve 
the;  24-heiur  time;  limit  for  e:eille;cting 
re;pe;at  .samples  afte;r  a  teital  ceilifeirni- 
pei.sifive;  remtine;  .sample,  eir  tei  eixtemel  the; 
24-hemr  limit  feir  e:olle;e;tiem  of.sampleis 
feilleiwing  invalielatiem. 

•  Any  eleie.isiem  tei  allow  a  .system  to 
waive;  the;  re;eiuire;me;nt  feir  threie;  remtine; 
sample;.s  the  memth  feilleiwing  a  teital 
eieilifeirm-peisitive  sample.  The;  re;e:eirel  eif 
the  waiveir  ele;e:i.siem  must  e:emt;nn  all  the; 


ite;m.s  liste;d  in  141 .8.'54(j)  anel 
141.8.'-i.'5(0  eif  the  RTCR. 

•  Any  ele;e:i.siem  tei  invalielate;  a  teital 
e:eiliteirm-]ie)sitive;  .samjile.  If  the;  State; 

e  ele;e:iele;.s  to  invalielate;  a  teital  eiolifeirm- 
t  positive  .sample;  as  jireiviele;el  in 

§  141.8.'-i:i(e;)(l)  eif  the;  RTCR.  the;  re;e:orel 
of  the;  de;e:i.siem  nm.st  e.emtain  all  the; 
items  li.ste;el  in  that  paragraph. 

Aksei.  e;em,si,ste;nt  with  the; 
re;e;eirelke;e;ping  re;eiiure;ment.s  eif  the; 
curre;nt  re;gulatiem.s,  nneler  the;  RTCR 
States  nm.st  retain  re;e:eirel.s  of  e:ae:h  eif  the; 
following  ele;e:i.siems  in  .such  a  manne;r 
that  e;ae:h  .system’s  e:urre;nt  status  may  he; 
de;te;rmineel  at  any  time: 

•  Any  eleicisioh  to  re;elue:e;  the;  total 
e.eiliform  monitoring  fr(;(|uene;y  for  a 
(.(immunity  water  system  se;r\’ing  1. ()()() 
oi  fewer  jieojile  to  less  than  once  per 
month,  as  ]ir(ivided  in  S  141.8.'i.'5(el)  of 
the  RTCR:  and  what  the  reduced 
monitoring  freiepiency  is.  A  copy  of  the; 
reduced  monitoring  freejuenev  inust  he* 
provided  to  the;  .sy.ste;m. 

•  Any  (l(;ci.sion  to  re;(lu(:(;  the  tot.d 
ceiliform  monitoring  fr(;(jue;n(:y  for  ;i 
non-community  wiiter  .sy.st(;in' using 
oidy  ground  wate;r  and  s(;rving  1, ()()()  or 
fewe;r  ]ie;(iple;  to  le;s.s  than  once;  ]i(;r 
eiuarter.  as  )ir(ivided  in  141 .8.'i4((;)  of 
the  RTCR,  and  what  the  re;(lu(:(;(l 
monitoring  fr(;(|ue;ne:y  is.  A  copy  of  the 
r(;(lue:(;(l  monitoring  fr(;(]U(;ne:v  nm.st  he; 
provided  to  the  system. 

•  Any  d(;(:i,si(m  to  r(;(lu(:e  the  total 
ceiliform  monitoring  freiepiemcv  for  a 
non-community  water  svsteim'  using 
only  ground  wateir  and  .serving  more; 
than  l.OOO  persons  during  any  month 
the  system  .se;rve;.s  l.OOO  or  few(;r  people;, 
as  iir()vi(l(;el  in  §  141 .8.'’)7((1)  of  the  RTCR. 
A  copy  of  the  reduced  monitoring 
fre;(ju(m(:y  must  he;  preivi(le;(|  to  tlu; 
.system. 

•  Any  (l(;(:i.sion  to  waive;  the  24-hour 
limit  for  taking  a  total  ceiliform  .sample 
for  a  public  water  .system  that  uses 
surface  water,  or  ground  water  under 
the  direct  influence  of  surfeice  weiter, 
and  that  does  not  practice;  filtration  in 
accordance  with  part  141,  suliparts  If.  P, 

1 ,  and  W,  <md  that  me;ci.sure.s  ei  .source; 
wate;i  turhidity  le;ve;l  e;xe:(;(;(ling  1 
ne;iilK;l(im(;trie:  turbidity  unit  (NTIJ)  n(;ar 
the  first  service;  (:(mn(;cti(m. 

•  Any  (l(;(:i.si(m  to  allow  a  pulilie: 
w;it(;r  .sy.ste;m  to  forgo  E.  coli  testing  on 
a  total  coliform-positive  .sample  if  that 
.syst(;m  a.s.suin(;.s  that  the  total  coliform- 
po.sitive;  .siunjile;  is  E.  ro//-|iositive;. 

Ihe;  RI(,R  edso  eidds  the;  following 
ne;w  r(;(:or(lk(;(;jiing  r(;(]iur(;me;nt: 

•  States  nm.st  ke;e;]i  r(;(:orel.s  anel 
supporting  information  reegarding 
completed  anel  aiiproveed  RTCR 
a.s.se;.ssme;nt.s.  including  reports  from  the 
system  that  corrective;  action  has  h(;(;n 
com]ilete;d.  for  five  years. 
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2.  Reporting 

Id’A  curnaitly  nujuinis  at  40  CI'K 
142.1.')  that  .States  report  to  Id’A 
iiddrination  such  as  violations,  variance 
and  exemption  status,  and  enforcement 
actions.  TIk!  R'lXiR  re(|uires  .States  to 
develop  and  maintain  a  list  of  public 
water  systcnns  that  the  .State  is  allowing 
to  im)nitor  less  freciuently  than  once  per 
month  forcommnnitv  water  .systcmis  or 
le.ss  frecpiently  than  once  per  (piarter  for 
non-comimmitv  water  systems, 
including  the  compliance  date  (tin;  date; 
that  reduced  monitoring  was  a])|)roved) 
of  th(?  r(!duced  monitoring  requirement 
for  »!ach  sy.stem. 

8.  SDWIS 

FPA  has  hegun  to  plan  and  develoj) 
the  next  version  of  SDWIS.  SDWIS  Next 
den.  which  will  provide  improveui 
capabilities  to  update  the  .system  when 
there  are  new  rule  nuinirements  and 
that  enables  mon;  efficient  data  sharing 
among  systems,  laboratories.  .States,  and 
HI’ A.  Hl’A  has  established  a  governance 
structure  to  allow  .States  to  ])rovide 
ini)ut  on  .SDWI.S  Next  den  and  begin 
identifying  and  prioritizing  mjcessary 
system  functions.  Developing  the 
portions  of  the  system  that  are  needed 
for  implementing  KT(8^  is  a  high 
priority.  Id’A  nmiains  committed  to 
completing  revisions  to  .SDWKS  that  will 
facilitate  implementation  of  K  TCK  and 
to  completing  them  well  in  advance  of 
the  effective  date  of  the  rule. 

4.  Key  Issues  Raised 

Many  commenters  emphasized  the 
im|)ortance  of  develoj)ing  revisions  to 
SDWIS  sufficiently  in  advance  of  the 
effective  date  of  the  rule  to  allow  for 
efficient,  eflective.  and  consi.stent 
implementation,  tracking, 
recordkeeping,  and  reporting.  As 
indicated  above.  Kl’A  has  alr(;ady  hegun 
planning  and  development  of  .SDWKS 
Next  den  to  incorporate  changes 
necessary  to  implement  RTC^R.  El’A 
plans  to  complete  the  revisions 
nece.ssarv  to  imjjlement  RTdR  well  in 
advance  of  the  RTdR  effective  date, 
dommenters  akst)  noted  the  advisory 
committee  recommendation  to  develo]) 
metrics  for  evaluating  the  effectiveness 
of  RT(;R.  Identifying  metrics  and 
incorporating  them  into  .SDWKS  Next 
den  will  he  |)art  of  the  ])rocess 
complet(;d  hv  the  governance  strnctnn! 
with  the  input  of  stakeholders. 

.Some  commenters  objected  to  the 
r(!(iuirement  for  .States  to  maintain  lists 
of  systems  on  reduced  monitoring  and 
information  on  decisions  on  .samj)le 
invalidations  and  waivers  of  time  limits. 
Hl’A  notes  that  these  requirements  also 
existed  under  the  1989  TdR  and  are  not 


new  under  the  K  lXdd  These 
r(!(inirements.  and  the  nupiirements  to 
maintain  other  information  such  as 
regarding  a.ssessimmts  and  revicnv  of 
seasonal  system  startup  proc(;diir(!s.  will 
he  considered  in  tin;  design  of  .SDWKS 
Next  den  and  incorporatcul  to  the  (ixtent 
possible  to  hedp  .States  efficiently 
manag(!  their  imi)lementation 
rcuiuirmnents. 

(iommenters  also  expressed  the;  need 
for  gnidanc(!  to  Imlp  .Stat(!s  imphnnent 
rule  recpiirements  regarding  annual  site 
visits  for  systems  on  annual  monitoring, 
review  of  .system  RTdR  monitoring 
fre(|uency  during  sanitary  surveys, 
review  of  .seasonal  system  .startiq) 
procedures,  and  identification  of 
cpialified  as.sessors  for  Level  2 
a.sse.ssments.  El’A  ])lan.s  to  work  with 
States  to  develop  the  necessary  changes 
in  imi)lementation  guidance  well  before 
the  effective  date  of  the  RTdR. 

VI.  Economic:  Analysis  (Health  Risk 
Reduction  and  (X)st  Analysis) 

This  .section  summarizes  the 
economic  analysis  (HA)  for  the  final 
RTCiR.  'The  HA  is  an  as.sessment  of  the 
himefits.  both  health  and  non-health- 
related.  and  co.sts  to  the  regulated 
community  of  the  final  regulation,  along 
with  tho.se  of  regulatory  alternatives  that 
the  Agency  considered.  Hl’A  developed 
the  HA  for  the  R  TdR  to  meet  the 
reejuirement  of  .SDWA  section 
141 2(l))(8)(d)  fora  Health  Risk 
Reduction  and  dost  Analysis  (IlRRdA). 
as  well  as  the  reciuirements  of  INeciitive 
Order  128()(),  Regulatory  Planning  and 
Review,  and  Hxcicutive  Order  18.')(i8. 
Im])roving  Regulation  and  Regulatory 
Review,  under  which  EPA  must 
e.stimate  the  costs  and  benefits  of  the 
rule.  The  full  HA  for  the  final  RTdR 
(RTdR  HA)  (IKSHPA  201 2a)  includes 
additional  details  and  discussion  on  the 
topics  ])resented  throughout  this  section 
of  the  |)reaml)le.  It  is  available  in  the 
docket  (Docket  ID  No.  EPA-HQ-OW- 
2008-0878)  and  is  aKso  published  on  the 
government’s  Web  site  at  http:// 
wwu’.wguhit  ions.gov. 

.SDWA  section  1412(h)(8)(d)  recjuires 
that  the  HRRdA  for  a  NPDWR  take  into 
account  the  following  seven  elements: 

(1)  Quantifiable  and  noiKiuantifiahle 
health  risk  reduction  benefits;  (2) 
cpiantifiahle  and  nomiuantifiahle  health 
risk  reduction  benefits  from  reductions 
in  co-occurring  contaminants;  (8) 

(plant ifiahle  and  nompiantifiahle  costs 
that  are  likely  to  occur  solely  as  a  njsult 
of  compliance;  (4)  incremental  costs  and 
benefits  of  rule  options;  (.'ll  effects  of  the 
contaminant  on  the  general  j)oj)ulation 
and  .sensitive  snhpopidations  including 
infants,  children,  pregnant  women, 
elderly,  and  individuals  with  a  history 


of  serious  illness;  (8)  any  increased 
health  risks  that  may  occur  as  a  riisult 
of  compliance,  including  risks 
associated  with  co-occurring 
contaminants;  and  (7)  other  relevant 
factors  such  as  uncertainties  in  the 
analysis  and  factors  with  re.s|)ect  to  the 
degree  and  nature  of  risk.  A  summary  of 
the.se  elements  is  provided  in  this 
.section  of  the  preamble,  and  a  complete 
discussion  can  he  found  in  the  RTfiR 
HA. 

Both  benefit  and  cost  measures  are 
adjusted  using  social  discounting.  In 
.social  discounting,  future  values  of  a 
rule's  or  policy’s  effects  are  mnlti])lied 
by  discount  factors.  The  discount  factors 
reflect  both  the  amount  of  time  between 
the  i)re.sent  and  the  point  at  which  these 
events  occur  and  the  degr(;e  to  which 
current  consum])tion  is  more  highly 
valued  than  future  consumption 
(U.SHPA  2(){)()a).  This  ])roce,ss  allows 
comparison  of  cost  and  benefit  streams 
that  are  variable  over  a  given  lime 
period.  HPA  uses  social  di.scount  rates  of 
l)oth  three  ])ercent  and  seven  percent  to 
calculate  ])resent  values  from  the  .stream 
of  benefits  and  co.sts  and  also  to 
annualize  the  present  value  estimates. 
Historically,  the  n.se  of  three  percent  is 
based  on  after  tax  rates  of  return  to 
consumers  on  relatively  risk-free 
financial  instruments,  while  seven 
percent  is  an  estimate  of  average 
economy-wide  before-tax  rate  of  return 
to  incremental  i)rivate  investment 
generally.  T’or  further  information,  see 
IKSHPA  '2{)()()a  and  OMB  1998. 

The  time  frame  used  for  both  benefit 
and  cost  comparisons  in  this  rule  is  2.') 
years.  This  time  interval  accounts  for 
rule  implementation  activities  occurring 
.soon  after  ])romulgation  (e.g..  Stales 
adoi)ting  the  criteria  of  the  regulation) 
and  the  time  for  different  types  of 
com])liance  actions  (e.g..  assessments 
and  corrective  actions)  to  he  realized  iq) 
through  the  2.')th  year  following  rule 
])romulgation.  In  the  RTCR  HA.  HPA 
also  presents  the  undiscoimted  .stream 
of  benefits  and  costs  over  the  2.')-year 
time  frame  in  constant  2007  dollars 
(20078). 

The  benefits  described  in  this  section 
are  discu.ssed  (pialitalively.  and 
reductions  in  occurrence  of  total 
coliforms  and  H.  co// and  in  Level  2 
assessments  are  used  as  indicators  of 
positive  benefits.  HPA  was  unable  to 
(piantify  health  benefits  for  the  RTt8< 
because  there  are  insufficient  data 
reporting  the  co-occurrence  in  a  single 
sam])le  of  fecal  indicator  E.  coli  and 
])athogenic  organisms.  In  addition,  the 
available  fecal  indicator  E.  coli  data 
from  the  Six-Year  Review  2  dataset 
(IKSHPA  2012a)  described  in  this 
preamble  were  limited  to  ])resence- 
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ilhsoiicc  (liitii  l)(!(;;iu,S{;  the  l<)8t)  TC]R 
vo-quiws  only  llu;  reporting  of  proscnico 
or  ahsoiico  of  l(!(;al  indioalor  H.  coli 
using  Ei’A-apinovocI  standard  methods. 
Ho\vey(!r,  as  discussed  in  chapter  (>  of 
die  Rlf,R  EA.  ev(!n  though  health 
heiudits  c.onld  not  he  directly 
(juantified,  tlie  potential  henefits  from 
die  RT(d^  include  avoidance  of  a  foil 
lange  of  h(;alth  eff(!cts  from  the 
{jon.snmption  of  fecal  Iv  contaminated 
drinking  water,  including  the  following- 
acute  and  chronic  illne.ss,  endemic  and 
upideinic  disease,  waterhorne  disiiase 
onthreaks,  and  death.  Since  fecal 
contamination  mav  contain  waterhorne 
pathogens  including  bacteria,  viruses, 
and  jiarasitic  protozoa,  in  general,  a 
reduction  in  fecal  contamination  .should 
reduce  the  ri.sk  from  allofthe.se 
contaminants. 

The  net  costs  of  the  rule  stem  niostlv 
from  the  new  assessment  and  correctiv(> 
action  recpiirements  as  well  as  the 
revised  monitoring  provisions  de.scrihed 
earlier  in  this  preamhle.  The  costs 
discussed  in  this  section  are  jiresented 
as  annualized  jire.sent  values  in  constant 
2007$. 

This  section  of  the  preamble  includes 
elements  as  follows:  (A)  Regulatorv 
Options  Considered.  (B)  Major  Sources 
of  Data  and  Information  IJ.sed  in 
Supporting  Analy.ses.  (Ci)  Occurrence 
and  Predictive  Modeling.  (D)  Ha.seline 
Anticipated  Henefits  of  the 
V,  Anticipated  Co.sts  of  the 

RI(,R.  (C)  Potential  lmpat:t  of  the  RTCiR 
nil  Households,  (H)  Incremental  Co.sts 
and  Benefits.  (I)  Benefits  from 
Simultaneous  Reduction  of  (io- 
(K:curring  Contaminants.  (J)  Change  in 
Risk  from  (3fher  Contaminants.  (K) 

Ef  fect.s  of  Fecal  Contamination  and/or 
Waterhm-ne  Pathogens  on  the  Ceneral 
1  o]mlation  and  Sensitive 
Suhiiopulatioms.  (L)  Uncertainties  in  the 
Benefit  and  Cost  Estimates  for  the 
ITI'CR.  (M)  Benefit  Cost  Determination 
for  the  RTCR,  (N)  Comments  Received 
m  Response  to  EPA’s  Requests  for 
Comment,  and  (O)  Oflu;,-  Comments 
Received  by  EPA. 

//egu/u/orv  Options  Considewd 
EPA  evaluated  the  following  tlirei* 
regulatory  options  as  part  of  this  revi.sed 
rule:  (1)  The  IPHP  TCR  option.  (2)  the 
RICR  option  (todav’s  final  rule),  and  (  t) 
an  Alternative  ojition.  EPA  discusses 
the  three  regulatory  options  briefly  in 
fills  preamble  and  in  greater  detail  in 
c:hapter  .'f  of  the  RTCR  EA 
First,  the  1  t)8t)  TCR  option  reflects 
Id  A  .s  understanding  of  how  the  i;)8t) 
ia<  is  currently  being  implemented 
I  hat  is,  the  1989  TCR  option  is  assumed  ' 
to  include  “.status  (juo”  PWS  and  State 
implementation  practices.  Next,  the  < 
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V  based  on  the  provisions 

ot  this  final  rule  as  described  in  detail 
111  .section  III  of  this  iireamhle. 
noqidronwnts  ofllw  Uovisod  Total 
Cohjonn  Hula,  'f’hird,  the  Alternative 
uplioii  parallels  the  RTCR  in  most  wavs 
liut  includes  variations  of  some  of  the 
Jirovisions  that  were  di.scu.ssed  hv  the 
advisory  c:omniittee  before  they  reached 
{xm.sensus  on  the  recommendations  in 
their  AlP.  which  .served  as  the  ha.sis  for 
the  orojio.sed  and  final  rules. 

The  Alternative  option  differs  from 
llie  RTCR  option  in  two  ways.  First, 
under  the  Alternative  ojition.  at  the 
eompliance  date  all  PVVSs  are  reiiuired 
to  sample  monthly  for  an  initial  period 
until  they  meet  the  eligihilitv  criteria  for 
reduced  monitoring.  EPA  assumes  that 
eligiliility  for  reduced  monitoring  is 
determined  during  the  next  .sanitarv 
survey  following  the  RTCR  compliance 
(  ah).  T  his  more  .stringent  aiiiiroach 
<h  ors  from  the  RTCR  option  that  allows 
1  \vS.s  to  continue  to  monitor  at  their 
c:urrent  frequencies  (with  an  additional 
annual  site  visit  or  voluntary  Level  2 
a.sse.ssment  rec]uirement  for  PWSs 
wishing  to  remain  on  annual 
iiionitoring)  until  they  are  triggered  into 
ail  increased  .sampling  freijuency. 
Second,  under  the  Alternative  option, 
no  1  WSs  are  allowed  to  reduce 
monitoring  to  an  annual  ha.sis.  EPA 
defined  the  Alternative  option  this  wav 
and  included  it  in  the  RTCR  EA  to 
a.s.se.ss  the  relative  impacts  of  a  more 
.stiingent  rule  and  to  better  understand 
the  balance  between  costs  and  public 
health  ])rotef:tion.  EPA  wishes  to 
uniiiha.size  that  it  is  not  adopting  the 
Alteinative  Qjdion,  hut  is  jiroviding  cost 
and  benefit  information  on  it  as  a  iioiiit 
of  comjiarison  with  the  final  rule  as 
liromulgated. 

To  under.stand  the  relative  impacts  of 
the  options.  EPA  gathered  available  data 
and  information  to  develop  and  provide 
input  into  an  occurrence  and  predictive 
model.  EPA  estimated  both  ha.seline 
conditions  and  changes  to  these 
conditions  anticijiated  to  occur  over 
time  as  a  result  ofthe.se  revi.sed  rule 
options.  The  analv.sis  is  de.scrihed  in 
more  detail  in  the  RTCR  EA. 


El  A  s  national  regulatorv  comjiliance 
dataha.se  for  the  drinking  water  iirogram 
und  IS  the  main  source  of  PWS 
inventory  and  violation  data  for  the 
KTCR  ha.seline.  SDWlS/l-ED  contains 
iiilorniation  on  each  of  the 
iipiiroximately  1  .'5.'-, ,()()()  ;„;tive  lAVSs  as 
rejiorted  by  priniacv  agencies.  EPA 
Kugions.  and  EPA  head(|uarter.s 
punsonnel.  SDWIS/EED  includes  records 
ot  MC.L  violations  and  monitoring  and 
report ing  violations  (both  routine  and 
repeat  and  minor  and  major).  It  does  not 
include  sanijile  results.  It  akso  contains 
Iiilorniation  to  characterize  the  US 
inventory  of  PWSs  including  sy.stem 
name  and  location,  retail  population 
served,  source  water  type  (ground  xvater 
(CAV),  surface  water  (SW),  or  ground 
water  under  the  direct  influence  of 
surface  water  (CWIIDI)).  disinfection 
status,  and  PWS  type  (communitv  water 
.system  ((.WS),  transient  non-communitv 
water  .system  (TNCWS).  and  non- 

To  create  the  PWS  and  population 
xiselme.  EPA  used  the  fourth  (luarter  of 
SDUdS/FED  2007  (USEPA  2007h). 
which  was  the  most  current  lAVS 
inventory  data  available  when  EPA 
hef-an  de\  eloping  the  RTCR  EA.  The.se 
data  represent  all  current,  active  PWSs 
and  the  pojinlation  .served  hv  the.se 
svstems. 


H.  Major  Sonreas  of  Data  and 

Iiijoi ination  Vsad  in  Snpportin“ 
Analysas  ^ 

This  .section  of  the  preamble  hrieflv 
discusses  the  data  sources  that  EPA 

•‘nipjiorting  analv.ses  for  the 
R I  C,R.  For  a  more  detailed  di.scu.ssion 
see  chajjter  4  of  the  RTCR  EA. 

I.  Safe  Drinking  Water  Information 
Sy.stem  Federal  Version  Data 


Safe  Drinking  Water  Information 
Sy.stem  Federal  Version  (SDWIS/FED)  is 


EPA  akso  u.sed  the  MCE  violation  data 
from  SDWIS/FED  to  validate  model 
piedictions  for  .systems  serving  4,100  or 
fewer  people  and  to  predict  E.  coli  (or 
“acute,"  under  the  198?)  TCR)  MCI 
violations  (1989  TCR.  RTCR.  and 
Alternative  option),  total  coliform  (non¬ 
acute  or  monthly)  M(]L  violations  (l?)8?) 
TC:R).  and  Level  1  and  Level  2 
assessment  triggers  (RTCR  and 
Alternative  ojition)  for  svstems  .servin- 
more  than  4,100  people.'  ” 

2.  Six-Year  Re\'iew  2  Data 

Through  an  Information  Collection 
Reijuest  (ICR)  (USEPA  2000h),  States 
voluntarily  submitted  electronicallv 
available  1?)89  TCR  monitoring  data  • 
(sainjile  results)  that  were  collected 
between  )anuary  19?)8  and  December 
200.').  EPA  reejnested  the  1989  TCR 
monitoring  results  with  the  intent  of 
eoiulucting  analy.ses  and  develojiing 
inodels  to  assess  the  jiotential  iinjiacts 
oI  clianges  to  the  1f)8?)  TCR.  EPA 
received  data  from  4(i  States.  Tribes  and 
territories.  A  Data  Quality  Rejiort 
(IISEPA  2010c)  de.scrihes  how  the  198?) 
TCR  monitoring  data  were  obtained, 
evaluated,  and  modified  where 

'  Ilii.s  ivlor.s  to  msull.s  ot  iiionilorin}>  (.ondiiciod 
pursuant  to  ll.o  n.«.|  TCR.  not  rosult.s  from  llu>  voar 

I  WoJi. 
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nece.ssarv  to  make  the  database 
internally  consistent  and  usable  tor 
analysis.  Rxbibit  2.1  in  the  Data  Quality 
Report  ])rovides  a  complete  list  oi  States 
or  territories  that  submitted  data  and  a 
d(!scrij)tion  of  the  ns(!  ol  lbe.se  data. 

In  this  FA.  Hl’A  included  data  from  37 
|)rimacy  agencies  (3.'i  Slates  and  2 
Tribes).  Records  included  data  lor: 

•  PWS  information  (.system  tyiie. 
])opnlation  served,  source  water  tvpe) 

•  Sample  tyj)e  (routine,  repeat. 
s|>ecial  ])nrj)o.s(!) 

•  Analytical  result 

•  Sampling  location — enlrv  point, 
distribution  system  and.  for  repeat 
samples,  original  location,  downstream, 
upstream,  and  other 

•  Analytical  method 

•  Disinfectant  residual  data  collected 
at  'I'fiR  monitoring  sites 

As  discussed  in  greater  detail  in 
.section  4. 2. 2.1  of  the  RT(]R  EA.  ERA 
used  2005  data  exclusively  in  the 
analyses  .snp))orting  the  R’l’CR  Ixicanse 
the  200.5  data  set  was  the  most  comj)lete 
ytnu'  of  data  among  the  .Six-Y(!ar  Review 
2  data.  The  2005  data  was  also  the  most 
recent  data  available  suggesting  that  it 
mav  be  the  most  njpresentalive  of 
|)n;sent  conditions. 

Tb(!  Six-Year  Review  2  data  also 
informed  EFA's  assumptions  regarding 
the  proj)ortions  of  ground  water  systems 
serving  1 .000  or  f(*wer  people  that 
sam|)le  montblv.  (inarlerlv.  or  anniiallv. 

3.  Other  liddrmation  .Sources 

Additional  data  and  information 
sonrc(!.s  included  the  1‘^conomic  Analysis 
for  the  (bound  \Vat(!r  Rub;  ((JWR  EA) 
(IISEPA  200(>a).  the  T(u:hn()l()}>\'  (ind 
(',osi  Docinuanl  for  ibo  Hovisod  Total 
Colifovm  Halo  (RTtiR  I’K-C;  document) 
(USEPA  20121)).  the  DS  (iensns  data, 
and  the  knowledge  and  ex|)erience  of 
stakeholders  representing  industry. 
.States,  small  .systems,  and  the  public. 

The  (AVR  EA  j)rovided  occurrence 
information  on  E.  call  in  the  source 
water  of  ground  water  I^WSs  for 
modeling  the  triggered  monitoring 
component  of  CIWR  and  informed  the 
assumptions  on  the  distribution  of 
corrective  actions  taken  in  response  to 
the  j)resence  of/:,  coli  in  the  source 
water.  As  discns.sed  in  .section  VI. Ci  of 


this  preamble.  Ocoarronrti  and 
Hrodictivo  Modolin;^,  the  moilel 
developed  for  this  economic  analysis 
considers  the  effect  of  (IWR  both  before 
and  during  im])lementalion  of  the 
RTCR.  The  R'i’CR  document 
included  estimates  of  unit  costs  for  the 
major  com])onents  of  the  R'I'fiK  that 
were  obtained  from  the  advi.sorv 
committee  technical  workgroup  and 
vendors,  including  labor,  monitoring, 
asse.ssments,  and  corrective  actions. 

U.S  (kmsns  data  were  n.sed  to  estimate 
population  per  bonsebold  and  to 
characterize  sensitive  snbpopnlations. 
Ea.stly,  knowledge  and  ex])erience  from 
stakeholders  helped  to  inform  the 
as.snmi)tion.s  that  were  made  for  the 
analysis. 

A  more  detailed  discussion  oftbe.se 
data  sources  and  bow  EPA  n.sed  them 
are  included  in  the  RT("R  EA. 

(/.  Ocourronco  and  Hrodictivo  Modeling 

I'iPA  n.sed  the  data  to  develoj)  an 
occurrence  and  ])redictive  model  for 
PW.Ss  serving  4,100  or  fewer  ])eople 
ba.sed  primarilv  on  the  2005  Six- Year 
Review  2  data.  The  model  ])redicts 
changes  in  total  coliform  and  /:.  coli 
occurrence,  Etivel  1  and  Level  2 
a.ssessments  (ba.seil  on  simulated 
monitoring  results),  corrective  actions, 
and  violations  over  time.  1:PA 
developed  another  sim])ler  predictive 
model  for  PW.Ss  serving  more  than 

4,100  peo])le  tliat  i)redicts  Level  1  and 
Level  2  as.sessments  (based  on  2005 
violation  data  from  .SDWIS/FED), 
corrective  actions,  and  violations  over 
time,  but  not  total  coliform  and  /:.  coli 
occurrence.  EPA  modeled  systems 
.serving  more  than  4,100  ])eo|)le 
separately  because  the  .Six-Year  Review 
2  data  for  larger  PW.Ss  were  not  as 
robust  as  the  data  for  the  smaller 
sy.stems.  In  addition,  while  the  RTCR 
includes  new  monitoring  rec|nirements 
for  PW.Ss  serving  4,100  i)eo])le  or  fewer, 
monitoring  re(|uirements  for  svstems 
serving  greater  than  4,100  peo])le 
remain  e.ssentially  unchanged  from  the 
1080  TCR.  This  .section  brieflv  discusses 
the  stnic;tnre.s  of  each  of  the  two  models 
and  bow  they  used  available  data, 
information,  and  assumptions  to  make 


predictions  over  time  resulting  from  the 
regulatory  options. 

Cbaptc!!'  5  of  the  R'l’CR  EA  includes  a 
more  detailed  description  of  the 
occuri'ence  and  predictive  model  used 
for  PW.Ss  serving  4.100  or  fewer  i)eo])le. 
and  the  other  sim))ler  predictive  model 
used  for  PW.Ss  serving  greater  than 

4.100  j)eople. 

1.  Model  Used  for  PWSs  Serving  <  4,100 
People 

The  occurrence  and  predictive  model 
used  for  PW.Ss  serving  4.100  or  fewer 
])eople  has  two  components.  The  first 
component  of  the  model  characterized 
bow  the  presence  or  ])ositive  rates  of 
total  coliform  and  E.  coli  detec:tions  vary 
across  the  po])nlation  of  small  (serving 

4.100  or  fewer  peo])le)  jjuhlic  water 
.systems  in  the  U.S.  'fbese  rates  vary  bv 
the  ty])e  of  .sam])le  (routine  or  re])eat), 
by  analyte  (total  coliforms  or  E.  coli), 
and  by  sy.stem  ty])e  (CAVS,  NCWS.  or 
TN(AV.S)  and  size.  'I'lie  secoml 
com])onent  of  the  model  used  the  total 
coliform  and  E.  coli  oc:cuiTence 
distributions  to  simulate  a  set  of 
nationally-representative  systems 
within  the  context  of  the  three 
regulatory  o])tion.s  (10H‘)  TCR.  RTCR. 
and  Alternative)  to  predict  changes  in 
total  coliform  and  E.  coli  occurrence, 
triggers,  as.sessments.  corrective  actions 
over  time,  and  violations. 

The  model  assumed  that  the  national 
occurrence  of  total  coliforms  and  /:.  coli 
has  reached  a  .steady  state  in  recent 
years  under  the  1?)89  'IXiR.  It  assumed 
that  cycles  of  normal  deterioration  and 
re])air/re])lacement  are  occurring  at  the 
individual  system  level,  but  the 
numbers  of  violations  at  the  national 
level  have  remained  relatively 
unc:banged.  This  a.ssnmption  is  based  on 
evaluation  of  .SDWLS/FED  violation 
data.  Exhibit  Vl-1  presents  the  number 
of  PW.Ss  with  violations  from  2001- 
2007  under  the  198t)  'I’CR  which  shows 
that  national  violation  rates  have 
remained  relativelv  steadv  over  recent 
years.  The  RTCR  will  affect  this  .steady 
state,  likely  resulting  in  a  reduction  of 
the  underlying  occurrence  and 
associated  violations. 


ExHiBtT  Vl-1— Number  of  PWSs  With  Violations  by  System  Type  (2001-2007) 
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Exhibit  VI-1 — Number  of  PWSs  With  Violations  by  System  Type  (2001-2007) — Continued 


PWS  Type 

Year 

2001 

2002 

2003 

2004 

2005 

2006 

2007 

All  . 

455 

475 

577 

580 

565 

600 

511 

Non-Acute  MCL  Violations 

cws . 

2,074 

2,110 

1 

2,204 

2,314 

2,196 

2,095 

1,996 

NTNCWS  . 

601 

679 

725 

750 

753 

735 

655 

TNCWS  . 

2,707 

2,934 

3,036 

3,132 

3,039 

3,244 

3,209 

All  . 

5,382 

5,723 

5,965 

6,196 

5,988 

6,074 

5,860 

Note:  PWSs  counts  are  of  systems  that  had  at  least  one  violation  during  the  year. 

Source:  SDWIS/FED  annual  data  for  period  ending  3rd  quarter  2001-2007.  OH,  US  territories,  Tribal  PWS  data  excluded. 


Before  the  RTCR  goes  into  effect, 

CWR  inii)lementation  begins  and  is  also 
exjiected  to  affect  the  .steady  state.  To 
estimate  tlie  effects  that  C\VR 
implementation  is  expected  to  have  on 
pre.sent  steady  state  conditions.  EPA 
used  the  occurrence  and  jjiedictive 


model  to  simulate  five  vears  of 
implementation  of  the  TCR  with 
the  CVYR.  which  became  effective  in 
December  2000.  EPA  assumed  these  five 
years  to  account  for  the  approximately 
two  years  hefon;  the  expet:ted 
promulgation  date  of  the  final  RTCR  and 


an  additional  three  vears  after  that  until 
the  RTCR  effective  date.  The 
assumptions  made  to  account  for  the 
CWR  are  described  in  detail  in  the  in 
the  RTCR  EA  and  summarized  in 
Exhibit  YI-2. 


Exhibit  VI-2— Summary  of  Major  Assumptions  for  Simulating  GWR  Implementation 


GWR  provision 


Modeling  approach/assumption 


Triggered  Monitoring:  Ground  water  systems  not  providing  4-log  treat¬ 
ment  for  viruses  that  have  total  coliform-positive  samples  under  the 
1989  TCR  are  required  to  take  source  water  samples  and  test  for  a 
fecal  indicator.  If  the  sample  is  positive,  they  must  take  an  additional 
5  source  water  samples  (unless  the  State  requires  corrective  action). 
If  any  of  these  is  positive,  they  must  conduct  corrective  action. 


Sanitary  Surveys:  GWR  includes  Federal  sanitary  survey  requirements 
for  all  ground  water  systems,  and  requires  States  to  perform  regular 
comprehensive  sanitary  surveys  including  eight  critical  elements. 

Compliance  Monitoring:  Ground  water  systems  that  provide  4-log  treat¬ 
ment  for  viruses  must  demonstrate  that  they  are  providing  this  level 
of  treatment  by  conducting  compliance  monitoring. 


Current  model  used  same  probabilities  used  in  GWR  EA  (USEPA 
2006a)  to  predict  whether  source  water  samples  will  be  E.  co//-posi- 
tive. 

Ground  water  systems  required  to  conduct  corrective  action  due  to 
monitoring  results  will  either  install  disinfection  or  implement  a  non¬ 
disinfecting  corrective  action  as  described  in  the  RTCR  EA. 

Ground  water  systems  installing  disinfection  will  draw  from  the  prob¬ 
ability  distributions  for  total  conforms  and  E.  coli  for  disinfected  sys¬ 
tems  for  the  remainder  of  analysis. 

Ground  water  systems  implementing  a  nondisinfecting  corrective  action 
will  experience  no  positive  samples  for  the  remainder  of  the  year 
plus  two  additional  years  and  will  experience  a  75’  percent  reduc¬ 
tion  in  occurrence  for  five  additional  years. 

Model  did  not  explicitly  simulate  sanitary  surveys  or  their  results.  Rath¬ 
er,  it  assumed  that  the  new  sanitary  survey  provisions  will  result  in 
10  percent^  reduced  occurrence  of  total  conforms  universally  for  en¬ 
tire  analysis. 

Model  did  not  explicitly  simulate  compliance  monitoring.  Rather,  it  as¬ 
sumed  that  the  provision  will  result  in  10  percent  ^  reduced  occur¬ 
rence  of  total  conforms  for  those  ground  water  systems  that  are  con¬ 
ducting  compliance  monitoring  once  assumed  4-log  treatment  for  vi¬ 
ruses  begins. 


'  -  ’Assumption  reflects  EPA  best  professional  judgment. 

Source:  RTCR  EA  (USEPA  2012a)  as  informed  by  GWR  EA  (USEPA  2006a). 


Actual  roductions  in  occunonci:  from 
the  implementation  of  GWR 
nuiuirements  may  differ  from  what  is 
pre.sentrul  heir;.  1  lowever.  ha.sed  on 
assumptions  used  in  this  model,  the 
analysis  of  how  the  RTGR  and 
Alternative  option  jierform  irdative  to 
each  other  are  not  affected. 

In  addition  to  capturing  the  effect  of 
im])lementation  of  GAVR  rerjuirements 


with  the  1989  TCR  for  a  five-year  period 
of  analysis,  the  model  captures  an 
additional  2.5  years  with  the  1‘)89  TCR. 
the  RTCR  o])tion,  and  tlu;  Alternative 
option.  Along  with  changes  in  total 
coliform  and  E.  coli  occurrence,  the 
model  predicts  behavioral  changes:  the 
nnmhtir  of  Ecivel  1  and  Errvel  2 
as.sessments  (and  associated  Level  1  or 


Level  2  corrective  actions)  to  hr; 
performed,  further  resulting  adjustments 
to  occurrence,  and  changes  in  .sampling 
regimens  as  .systems  (pialify  for  reduced 
monitoring  nupurements.  T’he 
assumptions  used  to  simulate  RTCR 
implementation  are  detailed  in  the 
RTCR  EA  and  summarized  in  Exhibit 
VI-3. 


rt^  i&l 
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Exhibit  VI-3 — Summary  of  Major  Assumptions  for  Simulating  RTCR  Implementation 


Modeling  Approach/Assumption 

Model  simulates  sampling  and  sampling  results  and  determines  which  PWSs  will  be  triggered  to  con¬ 
duct  an  assessment. 

Sanitary  defects  are  found  in  10  percent’  of  assessments  (represents  net  increase  over  the  1989 
TOR). 

All  sanitary  defects  are  corrected.  Model  selects  from  distribution  of  potential  corrective  actions  as 
explained  in  chapter  7  of  the  RTCR  EA  (USEPA  2012a). 

PWSs  implementing  a  corrective  action  as  a  result  of  a  Level  1  assessment  experience  no  positive 
samples  for  the  remainder  of  the  year  plus  one  additional  year  and  will  experience  50  percent  2  re¬ 
duction  in  occurrence  for  three  additional  years. 

Model  simulates  sampling  and  sampling  results  and  determines  which  PWSs  will  be  triggered  to  con¬ 
duct  an  assessment. 

Sanitary  defects  will  be  found  in  10  percent  ^  of  assessments  (represents  net  increase  over  the  1989 
TCR). 

All  sanitary  defects  are  corrected.  Model  selects  from  distribution  of  potential  corrective  actions  as 
explained  in  chapter  7  of  the  RTCR  EA  (USEPA  2012a). 

PWSs  implementing  a  corrective  action  as  a  result  of  a  Level  2  assessment  will  experience  no  posi¬ 
tive  samples  for  the  remainder  of  the  year  plus  two  additional  years  and  will  experience  75  per¬ 
cent'*  reduction  in  occurrence  for  five  additional  years. 


'  *  Assumption  based  on  conversation  with  State  representatives  with  on-the-ground  experience. 

--‘Assumption  reflects  EPA  best  professional  judgment. 

Note;  EPA  recognizes  that  there  is  a  large  uncertainty  with  the  assumptions.  Sensitivity  analyses  showed  that  the  fundamental  conclusions  of 
the  economic  analysis  do  not  change  over  a  wide  range  of  assumptions  tested. 

Source:  RTCR  EA  (USEPA  2012a) 


KPA  made  diflereiit  assuni])ti()ns  for 
the  effectiveness  of  assessments  and 
snl)sec]uent  cornuJive  actions  to  account 
for  the  differenccis  between  the  two 
tyjjes  of  assessments.  The  Level  2 
assessment  is  a  mon;  compndiensivc! 
investigation  tliat  may  result  in  finding 
more  substantial  jrroblems  than  what 
may  l)e  found  during  a  Level  1 
assessment,  and  for  tliat  rea.son  the 
corretJive  actions  that  result  from  a 
Lrwel  2  as.sessmenl  were  modeled  to 
residt  in  corrective  action  measures  that 
anr  g(;n(?rally  more  (ixpensive  and  have 
bigger  and  longer  la.sting  effects  than 
those  of  the  Lin  r;!  1  assessments.  EPA 
conducted  sensitivitv  analvses  around 
the  key  assumptions  summarized  in 
Exhibit  VI-2  as  discussed  in  section 
VI.L  of  this  prruunhle,  Uncfu'tuintias  in 
ihn  Benefit  and  dost  Estimate  for  the 
BTCB. 

2.  Model  Used  for  PWSs  Sm  x  ing  >  4,100 
People 

For  .systems  serving  more  than  4,100 
peo])le.  EPA  estimated  violation  and 


trigger  rates  using  .SU\VI.S/1'’ED  hricau.se 
till!  .Six-Year  Rexdevv  2  data  for  PWSs 
serving  more  than  4,100  jieoiile  were 
not  as  robust  as  thi!  .Six- Year  Review  2 
data  for  systems  serving  4.100  or  fewer 
jieojile.  EPA  did  not  ipiantify  changes  in 
violation  or  trigger  rates  for  systems 
serving  more  than  4,100  jieople  among 
the  1080  T(;R,  RTUR,  and  Alternative 
options  because  of:  (1)  Limited  .Six-Year 
Review  2  data  to  characterize  these 
sy.stems,  (2)  the  essentially  unchanged 
monitoring  reipiirements  across  o])tions 
for  these  systems,  and  (3)  the  level  of 
effort  already  occurring  to  imjilement 
the  1080  TU'R. 

D.  Baseline  Profiles 

The  estimate  of  ha.seline  conditions 
that  EPA  developed  provides  a  reference 
])oint  for  understanding  net  imjiacts  of 
the  RTCR. 

Ciom])liance  with  the  CWR  began  in 
Decemlier  2000,  and  the  exjiected 
compliance  date  of  the  RTCR  is 
apjiroximately  six  years  following 
commencement  of  the  CWR 


inijilementation.  The  majoritv  of  PW.Ss 
are  ground  water  systems  and  the.se 
systems  are  ex|)ected  to  hi!  affected  by 
the  CWR.  Because  CWR  implementation 
])rior  to  the  effective  date  of  RTCR  is 
expected  to  cause  changes  to  ground 
water  .systems,  the  baseline  conditions 
that  I'iPA  developed  for  ground  water 
systems  account  for  the  expected  effects 
of  the  CWR. 

For  PW.Ss  serving  more  than  4,100 
people,  EPA  assumed  that  present 
conditions,  as  reflected  in  2005  .SDWLS/ 
FED  data,  are  an  appropriate 
re])re.si!ntation  of  the  conditions  that  are 
likely  to  exist  when  the  R'IXiR  becomes 
effective.  EPA  assumed  that  a  steady 
state  exists  at  the  national  level. 

The  number  of  ground  water  PW.Ss 
that  disinfect  is  expected  to  change 
during  im])lementation  of  the  CWR 
before  the  ex])ected  rule  com))liance 
date  of  the  RTCR.  Exhibit  Vl-4  shows 
the  estimated  baseline  number  of  the 
ground  water  PW.Ss  at  the  RTCR 
com])liance  date. 


Exhibit  VI-4— Estimated  Baseline  Number  of  Ground  Water  Systems  and  Disinfection  Status  at  Compliance 

Date  (3  Years  Post  RTCR  Promulgation) 

Number  of  ground  water  PWSs  (post-GWR) 

PWS  Size  CWS  T  NTNCWS  I  TNCWS 


Disinfecting 


Non-disinfecting 


Disinfecting 


Non-disinfecting  Disinfecting 


Non -disinfecting 


<100  . 

101-500  . 

501-1.000  . 

1.001^,100  . 

4,101-33.000  . 
33.001-96,000 
96,001-500,000 

500.001-1  M  . 

>1  M  . 
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Exhibit  VI-4— Estimated  Baseline  Number  of  Ground  Water  Systems  and  Disinfection  Status  at  Compliance 

Date  (3  Years  Post  RTCR  Promulgation)— Continued 


Number  of  ground  water  PWSs  (posl-GWR) 


PWS  Size 

cws 

NTNCWS 

TNCWS 

Disinfecting 

Non-disinfecting 

Disinfecting 

Non-disinfecting 

Disinfecting 

Non-disinfecting 

Total  . 

27,610 

12,691 

40,301 

7,191 

10.850 

18,041 

20,189 

61 ,937 
82,126 

_ 1 

Source:  RTCR  Occurrence  and  Predictive  Model  Output  as  detailed  in  the  RTCR  EA  (USEPA  2012a) 


FPA  estimated  the  mmihers  of  ground 
water  PWSs  that  monitor  monthlv, 
(jiiarterly,  and  annually  under  the  198‘) 
ITiR  based  on  an  analysis  of  the  Six- 
Year  Review  2  data  and  individual  State 
statutes  conducted  by  EPA  and  the 
advisory  committee  Technical  Work 
Group  (TWG).  Gf  the  ground  water 
PWSs  serving  1 ,()()()  or  fewer  people, 
EPA  e.stimated  that  apjiroximately 
34, ()()()  monitor  monthly,  (>7. ()()() 
monitor  (Jiiarterly.  and  27.(){)()  monitor 
annually.  EPA  assumed  that  the 
nnmhers  of  sy.stems  on  monthlv. 


(jiiarterly,  and  annual  monitoring 
remain  unchanged  at  the  rule  effective 
date  for  a  continuation  of  the  l‘)8‘)  TC'.R. 
For  the  RTCiR  ojition,  EPA  assumed  that 
only  the  jiercentage  of  systems  that 
received  an  annual  site  visit  under  the 
1989  TGR  would  continue  on  animal 
monitoring  under  the  RTGR:  the 
[lercentage  of  systems  that  would 
therefore  no  longer  (jiialify  for  annual 
monitoring  under  the  RTGR  were 
assumed  to  revert  to  baseline  (jiiarterly 
monitoring.  Under  the  Alternative 
ojition,  all  PWSs,  regardless  of  size  or 


tyjK!.  start  at  monthly  monitoring  at  the 
rule  effective  date. 

The  following  two  tables  jirovide  an 
overview  of  snmmarv  statistics  relating 
to  baseline  water  (jnality.  Exhibit  VI-5 
.shows  the  percentage  of  total  coliform- 
and  E.  co/y-jjositive  samjiles  based  on 
PWS  tyjK!  and  size.  The  jiercentages  of 
samjiles  that  are  total  coliform-jiositive 
are  generally  higher  in  ground  water 
systems  than  in  surface  water  sy.stems; 
in  smaller  systems  than  in  larger 
systems:  and  in  NGWSs  than  in  (AVSs. 


Exhibit  VI-5— Total  Coliform  and  E.  coli  Percent  Positive  by  System  Size  and  Type 


PWS  Type 

Source  water 

Population 

served 

Total 
coliform 
(#  samples) 

Total 
coliform 
(+  samples) 

Total 
coliform 
(%  positive) 

E.  coli 

(#  samples) ' 

E.  coli 
(+  samples) 

E.  coli  (% 
positive)  2 

CWS  . 

Ground  Water  (GW)  . 

<100 

93,105 

2,479 

2.66 

1,172 

72 

0.08 

101-500 

125,490 

2,500 

1.99 

1,639 

61 

0.05 

501-1,000 

48,265 

736 

1.52 

483 

20 

0.04 

1,001-4,100 

110,391 

1,176 

1.07 

732 

21 

0.02 

4,101-33,000 

183,721 

877 

0.48 

458 

22 

0.01 

33,001-100,000 

96,361 

214 

0.22 

44 

2 

0.00 

>100,000 

64,965 

289 

0.44 

34 

1 

0.00 

Total  GW 

722,298 

8,271 

1.15 

4.562 

199 

0.03 

Surface  Water  (SW)  . 

<100 

6,735 

95 

1.41 

64 

6 

0.09 

101-500 

19,716 

227 

1.15 

159 

10 

0.05 

501-1,000 

12,828 

90 

0.70 

70 

7 

0.05 

1,001-4,100 

55,310 

314 

0.57 

233 

17 

0.03 

4,101-33,000 

175,758 

525 

0.30 

399 

41 

0.02 

33,001-100,000 

112,894 

157 

0.14 

106 

5 

0.00 

>100,000 

112,143 

235 

0.21 

99 

2 

0.00 

Total  SW 

495,384 

1.643 

0.33 

1,130 

88 

0.02 

GW  &  SW  . 

Total  CWS 

1,217,682 

9.914 

0.81 

5,692 

287 

0.02 

TNCWS  . 

GW . 

<100 

163,730 

7,820 

4.78 

5.820 

316 

0.20 

101-500 

52,891 

2,418 

4.57 

1,869 

99 

0.19 

501-1,000 

6,952 

299 

4.30 

217 

4 

0.06 

>1,000 

7,062 

143 

2.02 

85 

2 

0.03 

Total  GW 

230,635 

10,680 

4.63 

7,991 

421 

0.18 

SW  . 

<100 

6,723 

150 

2.23 

141 

17 

0.25 

101-500 

2,854 

75 

2.63 

69 

13 

0.46 

501-1,000 

523 

19 

3.63 

19 

0.00 

>1,000 

988 

6 

0.61 

37 

0.00 

Total  SW 

1 1 ,088 

250 

2.25 

266 

30 

0.27 

GW  &  SW  . 

Total  TNCWS 

241,723 

10,930 

4.52 

8,257 

451 

0.19 

NTNCWS  . 

GW  . 

<100 

46,505 

1,476 

3.17 

1,061 

34 

0.07 

101-500 

33,084 

893 

2.70 

628 

19 

0.06 

501-1,000 

9,531 

166 

1.74 

103 

2 

0.02 

>1,000 

13,138 

177 

1.35 

103 

5 

0.04 

Total  GW 

102,258 

2,712 

2.65 

1,895 

60 

0.06 

SW  . 

<100 

1,668 

32 

1.92 

30 

4 

0.24 

101-500 

2,304 

9 

0.39 

9 

2 

0.09 

501-1,000 

932 

6 

0.64 

5 

0.00 

>1,000 

1,316 

1 

0.08 

1 

0.00 

Total  SW 

6,220 

48 

0.77 

45 

6 

0.10 

GW  &  SW  . 

Total  NTNCWS 

108,478 

2,760 

2.54 

1,940 

66 

0.06 

’  Number  of  samples  that  were  specifically  tested  tor  E.  coli.  The  denominator  of  the  £.  coli  percent  positive  calculation  includes  this  number  plus  the  number  of 
total  coliform  negative  samples  (number  of  total  coliform  samples — number  of  total  coliform-positive  samples). 

2  Percent  of  E.  co/AposItive  was  calculated  as  (number  of  E.  co/Apositive  samples)/(number  of  E.  co// samples  taken)  x  100. 

Source:  Derived  using  Six- Year  Review  2  Data,  which  was  filtered  by  including  a  State  only  if  the  State’s  PWSs  as  a  group  had  submitted  at  least  50  percent  of  the 
expected  sample-months  of  usable  data.  The  Total  Coliform  Compliance  Monitoring  Data  Quality  and  Completion  Report  (USEPA  2010b)  includes  a  detailed  descrip¬ 
tion  of  this  data  cleaning  process. 
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Fxhibit  VI-(i  puisents  the  uuiuIxm'  of 
acute  and  non-acute  violations  njported 
l)V  FW.Ss.  The  nunil)(!r  of  violations  is 
also  an  indicator  of  l)a.seline  water 
quality  prior  to  iin])leinentation  of  the 


RT(iR.  As  discussed  in  d(!tail  chapter  5 
of  th(!  R'l’fiR  FA,  FRA  used  these  data  to 
e.stiniate  the  niunl)ers  of  M(3.,  violations 
and  trigg(!rs  for  RWSs  serving  inon;  than 
4,100  p(;o])le  for  the  tliree  o])lions. 


Under  the  lt)80  TUR,  larger  systems 
im:ur  a  ndalively  small  numher  of 
violations  annually,  while  smaller 
systems  incur  the  majority. 


Exhibit  Vl-6— Baseline  Number  of  TCR  Violations  by  System  Size  and  Type  (2005) 


Ground  water  PWSs 

Surface  Water  PWSs 

All  PWSs 

Non-Acute 

Acute 

Total 

Non-Acute 

Acute 

Total 

Total 

CWSs 

I - : 

1 - ' 

1 - 

1 - 

1 - 

1 - 

1 - 

<100  . 

905 

52 

957 

16 

3 

19 

976 

101-500  . 

809 

34 

843 

50 

7 

57 

900 

501-1,000  . 

203 

13 

216 

16 

3 

19 

235 

1,001-3,300  . 

272 

8 

280 

55 

7 

62 

342 

3,301-10,000  . 

171 

8 

179 

75 

78 

257 

10,001-50,000  . 

125 

8 

133 

78 

82 

215 

50,001-100,000  . 

11 

2 

13 

5 

9 

22 

100,001-1M  . 

1 

1 

2 

4 

5 

7 

>  1M  . 

Total  CWSs . 

2,497 

126 

2,623 

299 

32 

331 

2,954 

NTNCWSs 


<100  . 

514 

34 

548 

7 

2 

9 

557 

101-500  . 

346 

20 

366 

4 

4 

370 

501-1,000  . 

57 

6 

63 

2 

2 

65 

1,001-3.300  . 

58 

4 

62 

62 

3,301-10,000  . 

9 

2 

11 

1 

1 

12 

10,001-50,000  . 

1 

1 

1 

50,001-100,000  . 

100.001-1M  . 

1 

1 

1 

>  1M  . 

1 

Total  NTNCWSs  . 

985 

66 

1,051 

14 

2 

16 

1,067 

TNCWSs 


<100  . 

2.665 

278 

2,943 

19 

5 

24 

2,967 

101-500  . 

833 

76 

909 

11 

1 

12 

921 

501-1.000  . 

133 

1 1 

144 

4 

4 

148 

1,001-3,300  . 

58 

2 

60 

1 

1 

61 

3,301-10,000  . 

5 

5 

1 

1 

6 

10,001-50,000  . 

50,001-100,000  . 

100,001-1  M  . 

>  1M  . 

Total  TNCWSs . 

3,694 

367 

4,061 

36 

6 

42 

4,103 

Grand  Total  . 

7,176 

559 

7,735 

349 

40 

389 

8,124 

Note:  The  RTCR  EA  uses  violations  data  for  PWSs  serving  greater  than  4,100  people  to  estimate  triggers  for  these  systems.  Data  for  other 
system  sizes  is  provided  for  reference. 

Source:  Acute/Non-Acute  Violations  from  SDWIS/FED  annual  data  for  period  ending  3rd  quarter  2001-2007  (only  2005  data  is  presented  in 
this  exhibit).  OH,  U.S.  territories.  Tribal  PWS  data  excluded.  See  the  RTCR  EA  (USEPA  2012a)  lor  additional  details. 


H.  Anticiputi^d  IhuKdits  ol  lha  l\T(U\ 

In  promulgating  th(!  R'1'(]R,  F1V\ 
expects  to  further  reduce  the  risk  of 
contamination  of  public  drinking  water 
.sup])lies  from  the  current  baseline  risk 
under  the  1089  TCiR.  The  options 
considered  during  development  of  this 
rule  and  analvzed  as  part  of  the  RTCiR 
FA  are  desigmtd  to  achieve  this 
nxiuction  while  maintaining  |)ublic 
hetalth  j)rotection  in  a  co.st -effective 
manner. 


This  section  examines  the  bimefits  in 
terms  of  trade-offs  among  compliance 
with  the  1989  TCR  o])tion,  the  RTCR 
option,  and  the  Altmnative  o])tion. 
Because!  there  are  insuffie:ient  elata 
re:|)e)rting  the  e;e)-e)e:e:urrene:e  in  a  single 
sam])le  e)f  fee;al  inelie:ate)r  /?.  coli  anel 
l)athe)ge!nic  e)rganisms  anel  l)e!e:an.se  the 
availahle  fee;aj  inelie:ate)r  F’.  coli  elata 
freim  the  .Six-Yexer  Reiview  2  elataset  were! 
limiteel  te)  ])re!se!ne;e!-abse!ne:e:  elata.  FRA 
was  unable  ter  epiantify  health  benefits 
fe)r  the  RTCR.  FRA  useel  scweral  metherds 
to  qualitatively  evaluate  the!  hemefits  of 


the  RTCR  e)ptie)ns.  'I'lie  eiualitative 
ewaluation  u.se!s  heith  the  juelgment  of 
FRA  as  infeji  ineel  bv  the  T(3'JD,SAC 
ele!lil)e!ratie)ns  as  well  as  e]uantitative! 
e!stimate!s  e)f  e:hanges  in  teelal  e:olife)rm 
e)e:e:urre!ne:e!  anel  e:e)unts  e)f  .sy.ste!ms 
implementing  e;e)rre!e;tive!  ae:tiems.  The 
e!valuatie)n  e:harae:te!rize!s.  in  relative 
terms,  the  re!elue:tie)n  in  risk  for  e!ae;h 
re!gulate)ry  .se;e!narie)  as  e:e)m])are)el  to 
beiseline  ce)nelitie)ns. 

Sine:e  E.  coli  is  an  inelie:ator  e)f  fee:al 
e:ontaminatie)n.  FRA  assumeul  that  a 
ele!e:re!ase  in  E.  coli  e)e:e;urre!ne;e  in  the 
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distribution  system  would  l)o  associated 
with  a  decrease  in  fecal  contamination 
in  the  distribution  system.  In  general, 
this  decrea.se  in  fecal  contamination 
should  reduce  the  jiotential  risk  to 
human  health  for  inVS  customers.  'I’hus, 
any  njduction  in  H.  coli  occuri'encc;  is 
considered  a  benefit  of  the  RTC.’R.  Since 
fecal  contamination  may  contain 
waterhorm;  Jiathogens  including 
bacteria.  viru,s(;.s.  and  parasitic  jirotozoa. 
m  general,  a  reduction  in  fecal 
contamination  .should  nuliice  the  ri.sk 
from  all  of  the.se  contaminants. 

As  presented  in  Exhibit  VI-.'’),  the 
percentages  of  samples  that  are  positive 
for  total  conforms  and  E.  c-o/y'are 
geneially  higher  for  RWSs  serving  4,100 
()i  fewer  jieople  than  tho.se  serving  more 
than  4,100  people.  PWSs  with  higher 
total  coliform  and  E.  co// occurrence  are 
more  likely  to  he  triggered  into 
assessments  and  corrective  action.  As 
discussed  previouslv.  the  a.ssexssments 
and  corrective  action  lead  to  a  decrea.se 
in  total  coliform  and  E.  ro// occurrence. 
Becau.se  the  RWSs  serving  4,100  or 
fewer  peojile  have  a  higher  initial  E.  coli 
occurrence  and  are  likely  triggered  into 
nion;  as.sessments  and  corrective  actions 
than  larger  RWSs,  the  increase;  in 
h(;nefit.s  for  these  small  .systems  are 
likely  more  evident  as  compared  to  the 
larger  .sy.stems.  In  ])articular.  model 
results  suggest  that  customers  of  small 
ground  water  TNCIWSs  serving  100  or 
fewer  peo|)le,  which  constitute 
a])])roximately  40  percent  of  RWSs. 
experience  tin;  most  imjjrovement  in 
water  (juality  under  the  RTCR.  That  is. 
the  oc;cnrrence  of  E.  coli  is  i)redict(;d  to 
decrea.se  more  for  the.se  svstems  than  for 
other  sy.stems  types. 


1.  Relative  Risk  Analysis 

WlH;n  revising  an  existing  drinking 
water  regulation,  one  of  the  main 
concerns  is  to  ensure  that  backsliding 
on  water  (|uahly  and  jjiihlic  health 
protection  does  not  occur.  SDWA 
reijuires  that  ERA  maintain  or  inijn-ove 
imhlic  health  protection  for  anv  ride 
revision.  The  RTCR  is  more  .stringent 
than  the  10«0  TCR  with  regard  to 
Ijrotecting  public  health.  The  basis  for 
this  ])ers])ective  is  jirovided  in  this 
subsfjction  (iiul  tlu?  followiiig 
subsections  (.sections  VI.E.2.  Chaiv^cs  in 
violation  rates  and  corrective  actions. 
and  VI.E.:i.  Nonquantifiahle  henefits)  of 
tins  iireamhle. 

Risk  reduction  for  the  RTCR  is 
characterized  by  the  activities 
performed  that  are  iiriisnined  to  reduce 
risk  of  exposing  tlie  jnihlic  to 
contaminated  water.  The.se  activities  are 
(.onsidered  under  each  ruh;  component 
jiresented  in  Exhibit  Vl-8. 

More  freipient  monitoring  has  the 
])otential  to  decrea.se  the  risk  of 
contamination  in  RWSs  ha.sed  on  an 
enhanced  ability  to  diagnosi;  and 
initigate  .system  issues  in  a  more  timelv 
fashion.  Conver.sely,  less  freijiient 
numitoring  has  the  potential  to  increase 
risk.  Real-timi;  continuous  sampling 
would  mitigate  the  most  risk  possible 
liii.sed  on  .sampling  .schedule;  however,  it 
would  cost  prohihitivelv  more  than  the 
Iieriodic  .sampling  imicticed  under  the 
IhHh  ICR  and  incindi'd  in  the  RTCR 
and  the  Alternative  option.  ERA’s 
objective  in  pro])o,sing  the  samjiling 
schedules  included  in  the  RTCR  and 
Alternative  option  was  to  find  an 
approjiriate  balance  hetwei'ii  the  factors 
of  risk  mit  igation  and  cost  management. 

Under  the  RTCiR  and  Alternative 
option,  the  reduction  in  the  nnmh(;r  of 
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required  repeat  sainjiles  and  additional 
routine  .samples  for  .some  RWSs  has  the 
potential  to  contribute  to  increa.sed  risk 
for  RWS  customers  (see  akso  section 
III.(..  Monitoring,  and  III.D,  Repeat 
Eainpies.  of  this  jireamhle  for 
di.scussions  on  the  additional  routine 
sample  and  repeat  samjile  provisions 
respectively).  However,  this  iiotential 
nicrea.se  in  risk  is  expected  to  he  num; 
than  ofl.set  by  ])otential  decreases  in  risk 
from  increa.sed  routine  monitoring  (.see 
siii.tion  like,  of  this  jireamhle. 

Monitoring)  and  the  addition  of  the 
assessments  and  corrective  action 
provisions  (.see  section  lll.E  of  this 
]ireamhle.  (ioliforni  Treatment 
Technique)  that  find  and  fix  problems 
indicated  by  monitoring.  Exhibit  VI-7 
illustrates  the  predicted  reduced 
frequency  at  which  total  coli  forms  occur 
suhsequent  to  the  implementation  of  the 
RTCR  and  Alt(;rnative  option.  As 
di.scussed  previouslv.  the  RTCR  uses 
total  coliform  occurriince  as  an  indicator 
of  potential  jiathways  for  jiossihle 
contamination  to  enter  the  distrihution 
system  (see  section  111.13  of  this 
priiamhle.  Rule  Construct:  MCLC  and 
MCL  for  h.  coli  and  Coliform  Treatment 
Technique).  Exhibit  VI-7  illustrates  flu; 
comhin(;d  effhets  on  total  coliform 
occnrr(;nce  resulting  from  chang(;.s  in 
monitoring  and  the  effects  of 
assessments  and  corr(;ctive  actions  for 
flu;  diff(;rent  rule  options  for  very  small 
sy.stems.  Ihi;  relative  trends  indicated  in 
Exhibit  VI-7  for  TNCWSs  also  pertain  to 
oth(;r  RWS  categori(;s  as  illustrated  in 
chapter  5  of  the  RTCR  EA.  ERA  chose 
to  iiiclnde  the  characterization  for 
rNCAVSs  because  thev  repre.sent  the 
system  category  of  largest  influence  on 
tlie  national  inqiacts. 
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Exhibit  V  1-7  Ground  Water  1  ransient  Noii-comniuiiity  Water  System  (Summary  ot 
Systems  Servin«  <  4,100)  Total  Coliform  Oeeurrenee 
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Exhibit  VI-8— Potential  Changes  in  Risk  Under  the  RTCR  and  Alternative  Option  Relative  to  the  1989 

TCR — Continued 


Factors  leading  to  a  potential  increase 

Factors  leading  to  a  potential  decrease 

Overall  predicted  change  in  risk 

RTCR  Component 

or\ 

RTCR 

Alternative 

RTCR 

Alternative 

RTCR 

Alternative 

Routine  Monitoring 
(Including  Re¬ 
duced  Monitoring). 

None . 

None . 

Increased  strin¬ 
gency  in  re¬ 
quirements  to 
qualify  for  re¬ 
duced  moni¬ 
toring  along 
with  require¬ 
ment  to  return 
to  baseline 
monitoring  upon 
loss  of  these 
criteria  is  ex¬ 
pected  to  result 
in  decreased 
risk  (That  is, 
fewer  PWSs  will 
qualify  and 
therefore  PWSs 
will  on  average 
monitor  more 
frequently  than 
under  the  base¬ 
line  for  reduced 
monitoring). 

PWSs  all  monitor 
monthly  in  the 
first  few  years 
of  implementa¬ 
tion  of  the 

RTCR,  which  is 
an  increase  in 
sampling  fre¬ 
quency  for  sys¬ 
tems  that  mon¬ 
itor  quarterly  or 
annually  under 
the  1989  TCR. 
After  the  first 
few  years,  sys¬ 
tems  may  re¬ 
duce  to  quar¬ 
terly,  but  none 
may  reduce  to 
annual  moni¬ 
toring,  creating 
a  decrease  in 
risk  for  systems 
on  annual  moni¬ 
toring  under  the 
1989  TCR. 

Decrease  . 

Decrease. 

Repeat  Monitoring 

Required  repeat 
samples  re¬ 
duced  from  4  to 

3  for  systems 
serving  <1,000 
people. 

Same  as  RTCR 
option. 

None . 

None . 

Increase  . 

Increase. 

Additional  Routine 
Monitoring. 

Additional  routine 
samples  are  no 
longer  required 
for  PWSs  moni¬ 
toring  monthly.. 

Ground  water 
PWSs  serving 

1 ,000  or  fewer 
people  reduce 
additional  rou¬ 
tine  samples 
from  5  to  3. 

Same  as  RTCR 
option. 

None . 

None . 

Increase  . 

Increase. 

Annual  Site  Visits  ... 

None  (only  States 
currently  per¬ 
forming  annual 
site  visits  are 
expected  to 
continue). 

Annual  monitoring 
is  not  permitted 
under  the  Alter¬ 
native  option, 
so  the  protec¬ 
tive  benefit  of 
the  annual  site 
visit  is  lost. 

None . 

None . 

No  change  . 

Increase. 

Assessments . 

None . 

None . 

Mandatory  as¬ 
sessments  are 
a  new  require¬ 
ment. 

Same  as  RTCR 
option. 

Decrease  . 

Decrease. 

Corrective  Actions  .. 

None . 

None . 

Mandatory  correc¬ 
tive  actions  are 
a  new  require¬ 
ment. 

Same  as  RTCR 
option. 

Decrease  . 

Decrease. 

Public  Notification — 
Monthly/Non- 
Acute  MCL  Viola¬ 
tions. 

Reduction  in 
available  public 
information. 

Possible  PWS 
complacency. 

Same  as  RTCR 
option. 

Less  confusion 
(PN  more  in 
line  with  poten¬ 
tial  health  risks). 

PWSs  resources 
used  more  effi¬ 
ciently. 

Same  as  RTCR 
option. 

Unknown  . 

Unknown. 
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Exhibit  VI-8— Potential  Changes  in  Risk  Under  the  RTCR  and  Alternative  Option  Relative  to  the  1989 

TCR — Continued 


Factors  leading  to  a  potential  increase 

Factors  leading  to  a  potential  decrease 

Overall  predicted  change  in  risk 

in  risk 

in  risk 

RTCR  Component 

RTCR 

Alternative 

RTCR 

Alternative 

RTCR 

Alternative 

Public  Notification — 

None . 

None . 

Increased  strin- 

Same  as  RTCR 

Decrease . 

Decrease. 

Monitoring  and 

gency  of  PNs 

option. 

Reporting  Viola- 

motivates 

tions. 

PWSs  to  con¬ 
duct  required 
sampling. 

Overall . 

Decrease  . 

Decrease. 

Notes:  Detailed  discussion  of  the  rationale  for  determinations  of  potential  risk  for  each  rule  component  is  presented  in  chapter  6  (section  6.2) 
of  the  RTCR  EA  (USEPA  2012a).  Implementation  activities  consist  of  administrative  activities  by  PWSs  and  States  to  implement  the  rule. 

Assessment  of  potential  changes  in  risk  for  monitoring  components  is  an  overall  assessment.  Potential  changes  (or  static  state)  of  risk  for  par¬ 
ticular  system  sizes  and  types  differ  according  to  individual  regulatory  requirements  and  are  discussed  in  section  6.2  of  the  RTCR  EA.  Chapter  3 
of  the  RTCR  EA  provides  a  detailed  description  of  the  regulatory  components  for  all  three  regulatory  scenarios,  and  this  preamble  provides  addi¬ 
tional  discussion  of  the  TCRDSAC  process  and  the  rationale  underlying  the  structure  of  the  regulatory  options  considered. 


2.  Uhaiiges  in  Violation  Raters  and 
Corrective  Actions 

The  (juantiiied  jrortion  of  the  benefits 
analysis  tociisrrs  on  several  nurasures 
that  contribute  to  the  changes  in  risk 
expected  under  the  RTCR.  .Specifically. 
fil’A  modeled  the  pnrdicfed  ontcoimrs 
haseel  on  each  regulatory  option 
considered— baseline  (l‘)8‘)  TCR),  tlu; 
RTCR  (final  rule),  and  the  Alternative 
o|)tion — in  the  form  of  estimates  of  non- 
acntir  violations  for  the  l‘)8‘)  TCR  and 
as.sessment  triggers  for  the  RTCR  and 
Alternative  ojrtion:  H.  coli  violations; 
and  the  mnnhrrr  of  cornretivr;  actions 
implemented  under  each  option.  This 
section  of  the  preamble  includes  six 
graphs  (Exhibit  Vl-9  through  Exhibit 
VI-14)  that  help  to  illustrate  the.se 
end})oints. 

Evaluation  of  each  ofthe.se  endjjoints 
informed  EPA's  understanding  of 
potential  changes  to  the  underlying 
(luality  of  drinking  watirr.  In  jrarticnlar, 
the  nnmber  of  corrective  actions 
j)erformed  has  a  strong  relationship  to 
potential  im|)rovements  in  water  (]uality 
and  public  health.  For  a  given  rate  of 
total  coliform  and  H.  coli  occurrence,  an 
increase  in  the  nnmher  of  c:orrective 
actions  implemented  leads  to  imjjroved 
water  (|nality.  However,  a  reduction  in 
samj)ling  likely  leads  to  a  reduction  in 
total  coliform  and  E.  coli  positives  being 
found,  which  in  turn  likely  leads  to  a 
nMlnction  in  assessimmts  and  corrective 
actions  being  imjjleimmted.  The  number 
of  total  coliform  and  E.  coli  positives 
that  are  j)revented,  missed,  or  found 
under  each  regulatory  option  considenKi 
in  com|)ari.son  to  those  predicted  under 
th(!  1989  TCR  results  in  estimates  of 
annual  non-aente  and  acute  violations 
(l‘)H9  T(;R)  and  asses.sment  triggers 
(RTCR  and  Alternative  option).  .Section 
6.4  of  the  RTCR  EA  presents  a  step-wi.se 
.sensitivity  analysis  of  the  competing 


effects  of  additional  ])rolective  activity 
(e.g..  assessments  and  corrective 
actions)  and  decreascKl  additional 
routine  and  re])eat  sam])ling  of  the 
RTCR  com])ared  to  the  1989  'fCR.  'I’he 
conclusions  of  this  sensitivity  analysis 
showed  that  for  all  categories  of 
systems,  more  total  coliform  and  E.  coli 
])ositives  an;  exi)(;cted  to  be  prev(;nted 
than  mis.s(;d  nnd(;r  the  RTCR  relative;  to 
the  1989  TCR. 

For  each  of  the;  gra])hs  i)r(;s(;nted  in 
Exhibit  Vl-9  through  Exhibit  VI-14, 
tlu;re  are  two  main  model  drivers  that 
aflect  the  (;ndpoints  depicted:  the  total 
nnmber  of  sam])l(;s  taken  ovi;r  time 
(including  routine,  additional  routine, 
and  re])eat  sam]iles)  and  the  eff(;ct  of 
corn;ctive  actions  taken.  When  looking 
at  the  comi)ari.sons  between  the  l‘)89 
T(3<  with  the  RTCR  across  all  FW.Ss.  the 
overall  effect  of  the  total  numbers  of 
sam])les  taken  is  negligible  because  the 
total  nnmber  of  .sam])les  predicted  to  he 
taken  throughout  the  period  of  analysis 
is  almo.st  the  .same  (ai)j)roximately  82M 
sam])les)  under  both  the  1989  TCR  and 
RTCR.  For  the  Alt(;rnative  option,  the 
analysis  j)r(;dicts  that  a])proximatelv 
88M  total  .samples  an;  taken  over  the 
period  of  analysis.  Exhibit  Vl-18  of  this 
pr(;ambl(;  presents  (;,stimat(;d  total 
nnmb(;rs  of  .samples  tak(;n  over  the  2.6- 
year  p(;riod  of  analysis.  lla.s(;d  on  tin; 
relation.shi])s  of  total  samjjles  tak(;n 
among  the  1989  TCR,  RT(iR,  and 
Alternative  option,  the  best  wav  to 
int(;rpret  I  he  grajjh.s  pre.s(;nt(;d  in  this 
.section  is  in  a  ste])-wi.se  manner. 

The  first  com])ari,son  that  should  lx; 
made  is  b(;tween  tin;  1989  TC.R  o])tion 
and  R'lTiR.  I3(;can.s(;  similar  total 
numbers  of  samples  an;  taken  under  the 
1989  TCR  and  RTCR,  tin;  major  effect 
.s(;en  in  the  gra])hs  can  b(;  isolated  to  the 
effects  that  imi)lementation  of  corrective 
actions  has  on  underlying  occurrence 


and  how  that  occurrence  inllnences  the 
end])oint  in  ejnestion  (asses.sments.  E. 
coli  MCE  violations,  and  corrective 
actions).  In  each  grajjh.  this  is  dei)icted 
bv  a  marked  reduction  in  the  end])oint 
under  the  RTCiR  compar(;d  to  the  198!) 
TC;R  o])tion  and  is  a  r(;flection  of  overall 
l)(;tter  water  cpiality.  The  second 
com])ari.son  can  then  be  made  of  the 
Alternative  o|)tif)n  against  the  RTCR.  In 
(;ach  graj)h.  the  j)r(;dicted  results 
(a.sse.ssm(;nts.  E.  coli  MCE  violations, 
and  corrective  actions)  for  the 
Alternative  o])tion  are  above  tho.se  for 
the  RTCR  and  repre.sent  an  additional 
b(;n(;fit  over  the  RTfiR.  This  additional 
h(;nefit  is  primarily  a  function  of  the 
additional  diagnostic  abilities  gained 
through  increased  monitoring  under  the 
Alternative  option,  and  is  esjjecially 
prominent  in  the  early  years  of  the 
analysis,  sinc:e  all  .systems  are  initially 
re(]nir(;d  to  monitor  at  least  monthly. 

More  detailed  descrijjtions  of  each 
endpoint  considered  in  terms  of  the 
evaluation  process  described  previously 
are  provided  in  this  sei;tion  as  they 
a])])ly  to  the  individual  graphs  in 
Exhibit  Vl-9  through  VI-14,  lilach  of  the 
gra])h.s  shown  in  this  .section  is 
presented  first  in  nondisconnted  terms, 
and  then  based  on  a  discount  rate  of 
three  ])erc(;nt  to  reflect  the  reduced 
valuation  of  ])otential  benefits  over  time, 
consistent  with  the  pre.sentation  of  costs 
in  the  section  that  follows.  Cra])h.s  of 
h(;n(;fits  di.sconnted  using  .s(;ven  |)erc(;nt 
discount{;d  rat(;.s  an;  pr(;.sc;nted  in 
Appendix  B  of  the  RTCR  EA. 

liixhibit  VI-9  shows  the;  (;ffect  (on 
average  across  all  BW.Ss)  of  the  RTCR 
and  the  Alternative  option  on  the 
annual  nnmber  of  non-acute  violations 
(198!)  TCR)  and  asses.sment  triggers 
(RT(3<  and  Alternative  ojdion)  over 
time.  The  estimated  reduction  of  annual 
assessment  triggers  (from  the  1!)8!)  TCR 


Federal  Register/ Yol.  78,  No.  30 /  VVodnesclay,  February  13.  2013 /Rules  and  Regulations  10313 


estimates  of  non-acute  violations)  by 
approximately  1. ()()()  events  under  the 
R'lXlR  is  a  ndlection  of  the  improved 
water  (piality  exj)ec,ted  under  tin;  RT(',R. 

A  similar  hut  smalUir  reduction  in  non- 
acnt(i  violations  (bevel  1  triggers)  from 
the  1080  TCR  is  seen  under  the 
Alternative  o])tion.  The  larger  initial 
estimate  of  assessment  triggers  followed 
hv  a  higher  steady  state  nninher  for  the 
Alternative  o])tion  than  seen  inuler  the 
RTCR  reflects  the  diagnostic  abilities 
provided  by  increased  sam])ling  under 
the  Alternative  option.  The  additional 
triggers  identified  by  increasiul 
sampling  under  the  Alternative  option 
translate  into  greater  ])otential  hcmefits 
than  under  the  RTCK. 

Exhibit  Vl-lO  shows  the  effect  (on 
average  across  all  PWSs)  of  the  RTCR 
and  the  Alternative  option  with  respect 
to  E.  coli  violations  found  over  the  2.1- 
year  jieriod  of  analysis  in  comparison  to 
the  198!)  TCR.  The  overall  reduction  in 
annual  E.  coli  violations  under  the 
RTCR  of  more  than  100  events  is  a 
measure  that  should  correlate  more 
closely  with  ex])ec;ted  benefits  (that  is. 
reductions  in  adverse  health  outcomes) 
than  non-acnte  events  (as  presented  in 
Exhibit  VI-!))  because  E.  coli  violations 
are  a  dir(;ct  result  of  measurement  of 
fec:al  contamination  in  wat(!r.  A  similar 
hut  smaller  reduction  in  E.  coli 
violations  is  seen  under  the  y\lternative 
o])tion  after  steady  state  is  achieved. 

'I’liis  is  the  result  of  two  off-setting 
effects,  'fhe  ‘‘true"  nninher  of  steady 
state  violations  under  the  Alternative 
option  is  lower  hecau.se  there  is  a  greater 
likelihood  that  violations  will  he  found 
and  fixed.  However,  the  additional 
monitoring  leads  to  a  higher  percentage 
of  violations  being  detected.  This 
.second  effect  outweighs  the  fir.st.  .so  that 
the  total  number  of  delected  violations 
in  the  steady  state  is  higher  than  for  the 
RTCR.  even  though  the  underlying 


"Irne”  number  of  violations  is  lower. 
This  lower  nninher  of  “true”  violations 
means  that  the  Alternative  option  is 
more  protective  of  public  health,  even 
Ihongli  more  violations  are  detected. 

Exhihit  VI-11  presents  e.stimates  over 
the  2.1-year  period  of  analysis  of  the 
increase  in  corrective  actions  relative  to 
the  1989  TCR  (on  average  across  all 
PWSs)  attrihutahle  to  the  RTfiR  and 
Alternative  option.  Performance  of  these 
additional  corrective  actions  is  expected 
to  result  in  the  most  direct  benefits 
under  the  R'l’CR.  Becau.se  only  the 
incremental  numbers  of  corrective 
actions  estimated  under  the  RTCR  and 
Alternative  option  were  modeled,  the 
reference;  point  for  com|)arison  to  the 
1989  TC;R  is  the  base  (zero)  line  in  the 
graph.  The  ITI’CR  EA  assumes  that 
corrective  actions  are  already  being 
performed  under  the  1989  TCR. 

Ba.seline  corrective  actions  are  taken 
into  account  hy  assuming  only  a  mode.st 
incremental  increase  of  10  percent  in 
imjilementation  of  effective  corrective 
actions  under  both  the  R'l’CR  and 
Alternative  option. 

Exhihit  VI— 11  indicates  that  more 
corrective  actions  are  imj)lemented 
under  the  Alternative  option  than  under 
the  RTCR.  rhis  is  driven,  again,  hy  the 
increased  diagnostic  power  of  more 
sampling  and  rellects  additional 
l)otential  benefits  hevond  those  gained 
under  the  ITI’CR. 

Taken  together,  Exhihit  V1-!)  through 
Exhihit  VI-11  indicate  that  the  modeled 
endpoints  for  the  RTCR  and  the 
Alternative  o])tion  ])redict  ])ositive 
benefits  in  comparison  to  the  1989  TCR; 
in  particular,  the  Alternative  option 
captures  more  benefits  than  the  RTCR. 
Similar  to  the  patterns  seen  in  Exhibits 
VI-9  through  VI— 11 ,  for  each  of  the 
discounted  endpoints  presented  over 
time  in  Exhibits  Vl-12  though  Vl-14, 
the  grajihs  show  that  (on  average  across 
all  PWSs)  the  Alternative  option 


])rovides  more  benefit  than  the  RTCR. 
and  both  provide  more  benefit  than  the 
1989  rCR.  'I'he.se  outcomes  are 
consistent  with  the  (jualitative 
assessment  of  the  benefits  snmmarized 
in  this  section  of  this  preamble. 

The  major  difference  between  the 
R'FCR  and  the  Alternative  option  is  the 
increa.sed  monitoring  that  is  recinired 
under  the  Alternative  option.  I’he 
increased  diagnostic  ability  of  the  extra 
samples  taken  under  the  Alternative 
oj)tion  is  .seen  in  the  large  difference  in 
the  endpoint  counts  through  the  fir.st 
several  years  in  Exhihit  Vl-9  through 
Exhihit  VI-14.  Ah.sent  this  effect,  the 
Alternative  option  es.sentially  mirrors 
the  RTCR  in  the  exhibits.  Even  though 
the  ])redic:ted  results  (a.sse.ssments,  E. 
coli  MCE  violations,  and  corrective 
actions)  under  the  Alternative  option 
are  greater  than  the  1989  TCR  at  first, 
the  trend  is  due  to  initially  finding  more 
problems  through  monitoring.  I  he 
increased  monitoring  during  the  first 
several  years  under  the  Alternative 
o])tion  results  in  a  frontloading  of 
hmiefits  at  the  beginning  of  the 
imj)lementation  period.  The  benefits, 
however,  tend  to  even  out  over  time 
between  the  RT(iR  and  Alternative 
o])tion  as  eligible  systems  (pialify  for 
le.ss  inten.se  ((inarterly)  monitoring 
under  the  Alternative  option.  However, 
the  Alternative  o])tion  leads  to  a  greater 
nninher  of  assessments,  E.  coli  MCE 
violations,  and  corrective  actions  than 
the  R'l’CR  hecau.se  all  PWSs  are  recpiired 
to  samj)le  no  less  than  (juarterly  under 
the  Alternative  ojition  while  under  the 
RTCR  (jualifying  PWSs  are  permitted  to 
.sample  at  a  minimum  of  once  per  year: 
more  monitoring  has  the  potential  for 
more  triggered  assessments,  corrective 
actions,  and/or  violations  than  le.ss 
monitoring. 

BILLING  CODE  P 
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Exhibit  M-9  Estimates  of  Non-Acute  Violations  (1989  TCR)  and  Level  1  Assessment 
Trij»}»ers  (RTCR  and  Alternative  Option) 
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Notes;  X-axis  begins  at  Year  4  after  rule  promulgation,  whieh  is  the  first  year  of  full  implementation  of  the  RTCR 
and  Alternative  option.  The  annual  rates  of  non-acute  violations  ( 19X9  TCR)  and  Level  I  assessment  triggers 
{RTCR  and  Alternative  option)  as  predicted  by  the  model  reach  a  steady  state  beginning  in  approximately  Year  9.  by 
which  time  PWSs  that  are  expected  to  meet  the  criteria  for  reduced  monitoring  begin  reduced  monitoring,  and  the 
distribution  of  PWSs  that  monitor  monthly,  quarterly,  and  annually  is  assumed  to  remain  relatively  constant. 
Estimates  represent  the  annual  number  of  assessment  triggers  found  by  each  option  and  the  non-acute  violations 
found  under  the  1989  TCR. 

Source:  RTCR  occurrence  model  output. 
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Exhibit  VI-10  Estimates  of  Acute  Violations  (1989  TCR)  and  E.  coli  IMCL  Violations 

(RTCR  and  Alternative  Option) 


Notes:  X-axis  begins  at  Year  4  after  rule  promulgation,  which  is  the  first  year  of  full  implementation  of  the  RTCR 
and  Allcrnalivc  option.  The  annual  rates  of  acute  violations  (1989  TCR)  and  E.  coli  MCL  violations  (RTCR  and 
Alternative  option)  as  predicted  by  the  model  reach  steady  state  in  approximately  Year  9,  by  which  time  PWSs  that 
arc  expected  to  meet  the  criteria  for  reduced  monitoring  begin  reduced  monitoring,  and  the  distribution  of  PWSs  that 
monitor  monthly,  quarterly,  and  annually  is  assumed  to  remain  relatively  constant.  Estimates  represent  the  annual 
number  of  acute  violations  found  by  each  option  and  the  1989  TCR. 

Source:  RTCR  occurrence  model  output. 
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Exhibit  VI- 12  Discounted  Estimates  of  Non-Acute  Violations  (1989  TCR)  and  Level  1 
Assessment  Triggers  (R TCR  and  Alternative  Option)  (three  percent  discount  rate) 


Notes:  X-axis  begins  at  Year  4  alter  rule  promulgation,  whieh  is  the  first  year  of  full  implementation  of  the  RTCR 
and  Alternative  option.  The  annual  rates  of  non-acute  violations  (1989  TCR)  and  Level  1  assessment  triggers 
(RTCR  and  Alternative  option)  as  predicted  by  the  model  reach  a  steady  state  beginning  in  approximately  Year  9,  by 
which  time  RWSs  that  are  expected  to  meet  the  criteria  for  reduced  monitoring  begin  reduced  monitoring,  and  the 
distribution  of  PWSs  that  monitor  monthly,  quarterly,  and  annually  is  assumed  to  remain  relatively  constant. 

I  ntimates  represent  the  annual  number  of  assessment  triggers  found  by  each  option  and  the  non-acute  violations 
found  under  the  1989  TCR. 

Source:  RTC’R  occurrence  model  output. 
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Exhibit  VI-13  Discounted  Estimates  of  Acute  Violations  (1989  TCR)  and  E.  coH 
V^iolations  (RTCR  and  Alternative  Option)  (three  percent  discount  rate) 


Time  <Years} 


Notes:  X-axis  begins  at  Year  4  after  rule  promulgation,  whieh  is  the  llrst  year  of  full  implementation  of  the  RTCR 
and  Alternative  option.  I  he  annual  rates  of  acute  violations  (1989  TCR)  and  E.  coli  MCL  violations  (RTCR  and 
Alternative  option)  as  predicted  by  the  model  reach  steady  state  in  approximately  Year  9,  by  which  time  PWSs  that 
are  expected  to  meet  the  criteria  for  reduced  monitoring  begin  reduced  monitoring,  and  the  distribution  of  PWSs  that 
monitor  monthly,  quarterly,  and  annually  is  assumed  to  remain  relatively  constant.  Estimates  represent  the  annual 
number  of  aeute  violations  found  by  each  option  and  the  1989  TCR. 

Source:  RTC'R  occurrence  model  output. 
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Exhibit  V^I-14  Discounted  Estimates  of  Corrective  Actions  (three  percent  discount  rate) 


■  RTCR  -  Ccr^ective  Ac!>ons 


A:t  Onlion  -  Cc-^rcctve  Ac'.ions  ; 
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Notes;  X-axis  begins  at  Year  4  after  rule  promulgation,  whieh  is  the  first  year  of  full  implementation  of  the  RTCR 
and  or  Alternative  option.  The  annual  rates  of  corrective  actions  as  predicted  by  the  model  reach  a  steady  stale 
beginning  in  approximately  Year  9,  by  which  time  PWSs  that  arc  expected  to  meet  the  criteria  for  reduced 
monitoring  begin  reduced  monitoring,  and  the  distribution  of  PWSs  that  monitor  monthly,  quarterly,  and  annually  is 
assumed  to  remain  relatively  constant.  All  corrective  actions  performed  are  in  addition  to  activity  under  the  1 989 
TCR,  whieh  does  not  require  eoireetive  actions.  Therefore  the  1 989  TCR  is  not  included  in  this  graph. 

Source;  R'fCR  oceunence  model  output. 


BILLING  CODE  C 

3.  NolUluantifiablo  Bonofits 

(I.  Potential  (tecreased  incidence  of 
endemic  illness  from  fecal 
contamination,  waterborne  pathogens, 
and  associated  outbreaks.  As  discussed 
in  section  VI. E  of  this  j)reamble. 
Anticipated  Benefits  of  the  BTCB,  and 
chapter  2  of  the  RTCR  EA,  benefits  from 
the  RTCR  may  include  avoidance  of  a 
full  range  of  health  effects  from  the 
consumption  of  fecallv  contaminated 
drinking  water,  including  the  following: 
acute  and  chronic  illness,  endemic  and 
ej)ideinic  disea.se.  waterborne  disease 


outbreaks,  and  death.  EPA  recognizes 
that  the  EPA-aj)prov(!d  standard 
methods  available  for  E.  coli  do  not 
tyi)ically  identify  the  pre.sence  of  the 
pathogenic  E.  ro// strains,  such  as  E.  coli 
ni.'j7:H7.  'rluis,  E.  coli  occurrence,  as 
used  in  this  EA,  .serves  as  an  indication 
of  fecal  contamination  but  not 
neces.sarilv  pathogenic  contamination. 
See  also  discussion  in  section  II. D  of 
this  preamble.  Public  Health  Concerns 
Addres.sed  bv  the  Revised  Total 
(loliform  Rale. 

EPA  was  unable  to  quantify  the  cases 
of  morbidity  or  mortality  avoided 
because  there  are  insufficient  data 


reporting  the  co-occurrence  of  fecal 
indicator  coZ/and  pathogenic 
organisms  in  a  single  water  .sain])le.  and 
becau.se  the  available  fecal  indicator  E. 
coli  data  from  the  Six-Year  Review  2 
dataset  were  limited  to  pre.sence- 
absence  data.  Instead.  EPA  estimated 
changes  in  total  coliform  and  fecal 
indicator  E.  coli  occurrence  and  changes 
in  number  of  corrective  actions  as 
measures  of  reduciul  risk.  As  discu.ssed 
pnn'iously,  the  a.sse.ssments  and 
corrective  actions  recpiired  under  the 
RTCIR  will  help  lead  to  a  decrea.se  in 
total  coliform  and  E.  co// occurrence  in 
drinkiim  water.  Since  fecal 
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eontaniination  can  contain  waterborne 
pathogens  including  bacteria,  viruses, 
and  j)arasitic  protozoa,  in  general,  a 
reduction  in  fecal  contamination  sbonid 
nidnce  the  potential  risk  from  all  of 
these  contaminants  and  the  associatcul 
primary  and  secondary  (mdemic  disease 
burden,  both  acute  and  chronic. 

I).  ()lh(‘r  n()n(]U(intili(il)l(!  Innwfits. 

This  .section  de.scrilHis  other 
noiupiantificul  benefits,  which  include 
those  associated  with  incnnised 
knowledge  regarding  system  operation, 
acceleratiul  maintenance  and  re])air. 
avoidcul  costs  of  outbreaks,  and 
nulnctions  in  avcnting  behavior. 

Ily  recpiiring  PWSs  to  conduct 
as.sessments  that  nmet  minimnm 
elements  focused  on  identifying  sanitary 
defects  in  respon.se  to  triggers  for  total 
coliform-  or  E.  co/f-positive  samples,  the 
RTCR  increases  the  likelihood  that  FWS 
operators,  in  particular  those  of  .systems 
triggered  to  conduct  asses.sments  and 
corrective  action,  will  dmelop  further 
understanding  of  sy.stem  o|)eration.s  and 
improve;  and  practice  preventive; 
maintenance;  e:e)m])€ire;el  te;  the  l‘)8t)  'IX^R. 
whie:h  ele)e;.s  ne)t  re;einire;  I’W.Ss  te;  j)e;rfe)rm 
;isse;.ssnu;nts  anel  e:e)rre;e:tive;  ae:tion. 

Aneether  ne)n-einantifieel  he;nefit  is  that 
.sy.ste;ms  nuiv  e:he)e).se;  e:e)rre;e:tive  ;ie:tie)n.s 
thcit  alse)  aelelre;.s.s  e)the;r  elrinking  water 
e:e)ntaminants.  l'e)r  e;xiim])le;.  ce)rre;e;ting 
fe)r  cl  pathweiy  e)f  pe)te;nticil 
e:e)ntaminatie)n  intei  the;  elistrihntiem 
system  e:an  jieissihly  :ilso  mitigiite  ii 
variety  of  e)the;r  peitential  eiemtamincints. 
Due  te)  the  lack  e)f  elatei  civailahle  e)n  the; 
e;ffe;e;t  e)f  e:e)rre;e:tive;  ae;tie)n  e)n 
e;e)ntaminatie)n  (;nte;ring  threeugh 
elistrihntieni  system  pathways.  HPA  has 
ne)t  ejuantifieel  sue:h  pe)tential  he;n(;fits. 

.Some  syste;ms  may  s(;e;  aelelitional 
ne)n(inantifie;el  benefits  a.sseeeaateel  with 
the  ae;celeriitie)n  e)f  their  e:a])ital 
rej)laceanent  fund  inve.stments  in 
respe)nse  to  e;arly  ielentificatieen  e)f 
imjjeneling  prejhlems  with  large;  e:apital 
ce)mpe)nents.  Althe)ngh  such  caj)ital 
inv(;stment  will  eventually  oe:e:ur  in  the; 
ahse;ne:e;  of  R'l'CR  re;einirement.s.  eeirlier 
inv(;.stment  m;iy  eaisure  that  ])re)hlems 
are;  aeldrei.sseel  in  a  pre;ve;ntive  manner 
anel  may  preeduele  some;  ele;e:re;a.se;  in 
pre)t(;ction  that  might  have;  e)e:e:nrre;el 
e)the;rwi.se.  At  the;  ve;ry  least,  the; 
ine:re;ase;el  e)])e;rate)r  .iwareaiess  is 
e;xpe;e:te;el  to  re;due;e  the  e)e:e:nrre;ne:e  e)f 
un])lanne;el  capital  e;xpenelitnre;.s  in  anv 
givi;n  year.  lle)weve;r.  he;e;anse  e)f  the 
eliffieadty  e)f  pre)je;e:ting  when  ca])ital 
re;i)laceanents  would  e)e:e:iir.  ERA  has  ne)t 
e:e)ste;el  this  accelenition  eef  e:aj)ital 
replaceanent.  se)  there  weeulel  alse)  he  a 


ne)neiuantifie;el  ce).st  e)f  making  sue;!) 
inve;.stments  se)e)ne;r. 

Ane)the;r  m:ije)r  ne)n-he;alth  benefit  is 
the;  iivoieleiel  e:e)st.s  ii.s.soe;iiite;el  with 
e)iitt)re;iik  re;.si)e)n.se;.  Onlhre;iiks  e:an  he; 
very  e:e).stly  leer  he)th  the;  lAV.S  anel  the; 
ceenmmnity  in  whie:h  the;y  e)e:e:iir. 

Ave)iele;el  e)nthre;ak  re;.spe)n.se;  e:e).sts 
inclnele  sne:h  ce)sts  iis  i.ssning  ])nhlie: 
he;alth  winnings.  he)iling  elrinking  wiite;r 
anel  ])re)vieling  alte;rnative;  .supi)lie;.s. 
remeeliatie)!!  anel  re;pair,  iinel  testing  anel 
lahe)riite)ry  e:e).st.s.  Re;eliie:e;el  te)tal  e:e)life)rm 
e)e:e:nrrene:e  resulting  fre)m  the;  R'r(3< 
niiiy  alse)  le;iiel  te)  a  re;elue:tie)n  e)f  e:e).sts 
asse)e:iiiteel  with  he)il-water  e)rders.  whie:h 
some;  .St.ites  re;e]nire;  following  ne)n-aeaite; 
vie)latie)ns  nneler  the;  'FCR.  'Faken 
te)ge;the;r.  these;  e;xi)enses  earn  he  ejuite 
significant.  Fe)r  example,  an  analysis  of 
the  e;ea)ne)mie;  impacts  e)f  a  waterheerne 
eli.s(;ase;  e)uthre;ak  in  Walkertem.  Ontario 
(])e)pulatie)n  .'j.OUO)  e;.stimate;el  the 
e;ea)ne)mie;  im])act  (exclneling  estimates 
of  the;  value  e)f  a  .statistical  life;  feir  .se;ve;n 
ele;aths  iinel  intangible  e;e)sts  fe)r  illne;.s.s- 
relateel  snffeering)  te)  he;  e)ve;r  in 

2007  (amaelian  eleelliirs  (iip|)re)ximately 
.S42.8M  2007  IkS  eleellars)  (iave;rne)is 
2002).  Ne)te;  thiit  se)me  e)f  these;  ea).sts 
we;re  ineanTe;el  by  ineliviehiiils  anel 
hn.sine;sse;.s  in  ne;ighhe)ring  e:e)mnmnitie;.s. 
'fhe;  imtheer  e)f  the;  .stnely  sugge;.ste;el  thiit 
this  wiis  a  exmserviitive  eistimate. 

In  iielelitiem,  the;  RTOR  niiiy  aksei 
re;elnea;  nne:e;rtiiinty  re;giireling  elrinking 
wiiter  salety.  whie:h  may  leaiel  te)  re;elue:e;el 
e:e)sts  ie)r  iive;rling  he;hiivie)r.s.  Averting 
he;havie)r.s  inednele;  the;  n.se  e)f  heettleel 
water  anel  pe)int-e)f-use  ele;viea;s.  This 
he;ne;fit  alse)  inedueles  the  re;elue;tie)ns  in 
time  s])e;nt  e)n  averting  hehiivie)r  .sue:h  as 
the;  time  spent  eehtaining  alternative 
water  supplie;.s. 

F.  Anticipated  Costs  of  the  HTCH 

To  uneler.stanel  the  net  impacts  e)f  the 
R'r(]R  e)n  piihlie:  wider  .sy.ste;ms  anel 
.Stiit(;.s  in  terms  e)f  e:e).st.s,  ERA  first  useel 
available  ehita.  information,  and  he;.st 
pre)fe;.s.sie)niil  jueigment  te)  e;hiiriie:terize; 
he)w  RW.Ss  anel  .States  iire;  euirrently 
implementing  the;  1080  'FOR.  'Flu;n,  ERA 
con.siele;re;el  the;  net  change  in  e:e)sts  thiit 
reisnlts  fremi  implementing  the  R'FOR  or 
Alternative  eiption  as  cemipareel  te)  the 
e:e).st.s  e)f  ce)ntinning  with  the;  1080  TCR. 
'Flu;  ohje;e;tive;  was  te)  present  the  net 
ediange  in  e:e)st.s  re;snlting  fre)m  re;visie)ns 
te)  the;  1‘)80  'FOR  riithe;r  than  ahsolnte 
total  e:e).st.s  e)f  im])leme;nting  the;  108t) 
'FOR  iis  re;vi.seel  by  the;  R'lX’R.  Meere; 
eletaileel  inibrmatie)!!  een  e;ost  e;.stimiite;.s  is 
pre)viele;el  in  the  s(;ctie)n.s  that  fe)lle)w  iinel 
a  exmiplete  eliseaissiem  earn  he;  feiimel  in 


e;hiipte;r  7  eif  the;  R'lX^R  EA.  A  eletaileel 
eliseaissiem  e)f  the;  R'FC^R  re;eiiiireme;nts  is 
leieaiteel  in  se;e:tie)n  111  eif  this  preamhle. 
Itecpiireinents  of  the  Itevised  Total 
Coliform  Hale. 

1.  'Feitiil  Annnalizeel  Rre;.sent  Value  (losts 

'Fe)  eamipare;  exist  eif  eamipliimex; 
iie:tivitie;s  ieir  the;  thre;e;  re;gnliite)ry 
.sea;niirie)s,  the;  ye;ar  eir  y{;iir.s  in  whie:h  all 
exists  are;  e;xpe;nele;el  are  eletermineel  anel 
the;  eai.sts  iire  then  Ciil(ailiite;el  as  a  net 
pre;se;nt  value.  Feir  the  jinrpei.ses  eif  this 
l']A.  emei-time;  iinel  yearly  exists  were 
jireijeedeel  e)ve;r  a  2.'5-ye;ar  time;  ])erioel  tei 
alleiw  ex)m])iirise)n  with  e)the;r  elrinking 
water  reegiilatiems  using  the  same 
analysis  jierioel.  For  this  analysis,  the 
net  j)re;.sent  values  of  exists  in  2007 
eleillars  are  caleailateel  using  eliscemnt 
rates  eif  thre;e;  pe;rex;nt  anel  .seven  |)e;re:e;nt. 
'Fhese  present  value  exists  iire  then 
imniializeel  over  the  2.'j-ye;iir  perioel 
using  the;  twei  eliscemnt  rate;s. 

Exhibit  Yl-I.'i  sinnmiirize;.s  the 
exmiparison  eif  totiil  anel  net  ediange  in 
annnalizeel  ])re;se;nt  value  exists  eif  the 
R'F(]R  and  Alternative  eijitiem  relative;  to 
the;  108t)  'Ff^R  hiiseline.  A  exmtinnatiem 
e)l  the;  108<)  'FOR  will  re;siilt  in  im  ne;1 
eJiiinge  in  exists.  In  exileailating  the;  1080 
'F(]R  hiiseline,  neit  all  aedivities  that 
RW.Ss  anel  .Slates  are  jierfeirming  uneler 
the  1080  'FC'.R  were  eiuantifieel  (see; 
lixhihit  Vl-1()  eif  this  preiimhle).  .Semie  eif 
these  aedivities  are  neit  reeinireel  nneler 
the  1080  'FOR  hut  RW.Ss  are  perfeirming 
them  neinetheiless  (e.g.,  exirreiedive 
iiediems):  eir  theise  aedivities  are  reejuireel 
uneler  the;  1080  'F(;R  anel  RW.Ss  anel 
.States  will  exintinne  tei  j)e;rfe)rm  them 
under  either  the  RTO.R  eir  Alternative 
eiptiem  (e;.g..  revising  sinn]ile  siting 
plans).  Insteael  eif  eletermining  the 
ahseilule;  exists  eif  peirfeirming  thei.se 
aedivities,  ERA  estimateel  the  net 
increase  in  costs  from  theise  aedivities  as 
a  result  of  imjilemeinling  eitheir  the 
R'FOR  or  the;  Alternative  ojition.  'Fhe  net 
ediange  in  me;an  anmializeel  national 
exists  eif  the  R'FOR  ojitiem  reilative  tei  the 
1080  'FOR  is  e.stimateel  tei  he; 
ajijiroximately  .$14M  using  eitheir  a  three; 
])e:rea;nt  eir  .seven  ])e;rea;nt  eli.seaiunt  rate;. 
'Fhe;  net  ediange  in  mean  annualizeiel 
natiemal  eai.sts  feir  the;  Alternative  eijitiem 
relative  tei  the;  1080  'FOR  are  eistimateel 
tei  he;  ajiproximately  .S30M  using  a  thre;e; 
|ie;rex;nt  elisexiimt  rate;  iinel  .$32M  using  a 
seven  ])e;rex;nt  eliseamnt  rate. 

Uneler  the;  RTOR.  iiuhlie:  water 
systems  are  eistimateel  tei  ineair  greater 
than  00  pe;rea;nt  eif  the  R'lX^R’s  net 
annualizeel  exists.  .States  are;  e;xpe;ede;el  tei 
ineair  the  remaining  exists. 
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Exhibit  VI-15— Comparison  of  Total  and  Net  Change  From  1989  TCR  in  Annualized  Costs 

[SMillions,  2007$] 


3%  discount  rate 

7%  discount  rate 

PWSs 

State 

Total 

PWSs 

State 

Total 

1989  TCR:  Baseline  ’  . 

185 

0.9 

186 

178 

0.9 

179 

RTCR:  Baseline  +  Incremental  ^  . 

199 

1.1 

200 

192 

1.3 

193 

RTCR:  Net  Change . 

14 

0.1 

14 

14 

0.4 

14 

RTCR:  Percent  Change  . 

8% 

16% 

8% 

8% 

48% 

8% 

Alternative  option:  Baseline  -i-  Incre¬ 
mental  ^  . 

214 

1.2 

216 

209 

1.5 

210 

Alternative  option:  Net  Change . 

29 

0.3 

30 

31 

0.6 

32 

Alternative  option:  Percent  Change  . 

16% 

34% 

16% 

17% 

69% 

18% 

Note:  Detail  may  not  add  due  to  independent  rounding. 

Source:  RTCR  EA  (USEPA  2012a). 

’  Does  not  quantify  all  1989  TCR  components. 

2  For  components  not  quantified  for  the  1989  TCR,  only  the  net  increase  in  the  costs  of  these  components  is  considered  for  the  RTCR  and  Al¬ 
ternative  option  (e.g.,  corrective  action  costs). 


Kxhil)it  Yl— 1()  pre.sonts  the 
comparison  of  total  and  net  change  in 
annualized  costs  for  I’WSs  and  States  hy 
ride  comjionent.  Tlie  table  sliows  that 
corrective  action  co.sts  are  tlie  ino.st 
significant  contributors  to  the  net 


increase  in  costs  for  PWSs  under  the 
RTCR.  For  the  Alternative  option, 
routine  monitoring  costs  are  the  ino.st 
significant  contributor  to  the  net 
increase  in  co.sts  for  PWSs.  For  States, 
revision  of  sainjile  siting  |)lan,s 


contributes  most  to  the  cost  increase 
under  the  RTCR  and  Alternative  option. 
For  both  lAVSs  and  States,  a  net 
decrease  in  costs  associated  with  PN 
reijuirements  helps  to  offset  the  total  net 
cost  increase. 


Exhibit  VI-16— Comparison  of  Total  and  Net  Change  in  Annualized  Costs  by  Rule  Component 

[SMillions,  2007$] 


3%  discount  rate 

7%  discount  rate 

PWSs 

State 

Total 

PWSs 

State 

Total 

Rule  Implementation  and  Annual  Administration 

1989  TCR— Total  . 

RTCR— Total  . 

2.77 

0.18 

2.95 

4.00 

0.26 

4.26 

RTCR — Net  Change  . 

2.77 

0.18 

2.95 

4.00 

0.26 

4.26 

Alternative  Option — Total  . 

2.77 

0.18 

2.95 

4.00 

0.26 

4.26 

Alternative  Option — Net  Change  . 

2.77 

0.18 

2.95 

4.00 

0.26 

4.26 

Sample  Siting  Plan  Revision 

1989  TCR— Total  . 

RTCR— Total  . 

0.59 

0.42 

1.01 

0.84 

0.59 

1.42 

RTCR — Net  Change  . 

0.59 

0.42 

1.01 

0.84 

0.59 

1.42 

Alternative  Option — Total  . 

0.59 

0.42 

1.01 

0.84 

0.59 

1.42 

Alternative  Option — Net  Change  . 

0.59 

0.42 

1.01 

0.84 

0.59 

1.42 

Routine  Monitoring 

1 _ 

1989  TCR— Total  . 

170.59 

170.59 

163.94 

163.94 

RTCR— Total  . 

174.71 

174.71 

167.74 

167.74 

RTCR — Net  Change  . 

4.12 

4.12 

3.80 

3.80 

Alternative  Option — Total  . 

187.50 

187.50 

182.48 

182.48 

Alternative  Option — Net  Change  . 

16.91 

16.91 

18.54 

18.54 

Additional  Routine  Monitoring 

1989  TCR— Total  . 

3.87 

3.87 

3.72 

3.72 

RTCR— Total  . 

1.12 

1.12 

1.09 

1.09 

RTCR — Net  Change  . 

(2.75) 

(2.75) 

(2.63) 

(2.63) 

Alternative  Option — Total  . 

0.78 

0.78 

0.66 

0.66 

Alternative  Option — Net  Change  . 

(3.10) 

(3.10) 

(3.06) 

(3.06) 

Repeat  Monitoring 

1989  TCR— Total  . 

5.11 

5.11 

4.92 

4.92 

RTCR— Total . 

4.88 

4.88 

4.70 

4.70 

RTCR — Net  Change  . 

(0.23) 

(0.23) 

(0.22) 

(0.22) 

Alternative  Option — Total  . 

5.66 

5.66 

5.59 

5.59 
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Exhibit  VI-16— Comparison  of  Total  and  Net  Change  in  Annualized  Costs  by  Rule  Component— Continued 

(SMillions,  2007$] 


3%  discount  rate 


7%  discount  rate 


Corrective  Actions  Based  on  Level  2  Assessments 


1989  TCR— Total  . 

“1 

1  . 

! - 

RTCR— Total . 

2.82 

0. 

sn 

2.82 

2.49 

0.00 

2.49 

RTCR — Net  Change  . 

2.82 

0. 

2.82 

2.49 

0.00 

2.49 

Alternative  Option — Total  . 

3.78 

0. 

3.79 

3.57 

0.01 

3.58 

Alternative  Option — Net  Change  . 

3.78 

0. 

31 

3.79 

3.57 

0.01 

3.58 

Public  Notification 


1989  TCR— Total  . 

3.75 

0.44 

4.19 

3.60 

0.42 

4.02 

RTCR— Total  . 

0.26 

0.06 

0.32 

0.25 

0.06 

0.31 

RTCR — Net  Change  . 

(3.49) 

(0.38) 

(3.86) 

(3.35) 

(0.36) 

(3.71) 

Alternative  Option — Total  . 

0.35 

0.08 

0.43 

0.35 

0.08 

0.44 

Alternative  Option — Net  Change  . 

(3.40) 

(0.36) 

(3.76) 

(3.25) 

(0.34) 

(3.58) 

Note:  Detail  may  not  add  due  to  independent  rounding. 

Assumes  a  certain  level  of  assessment  activity  already  occurs  under  the  1989  TOR,  as  discussed  in  Chapter  7  of  the  RTCR  EA  (USEPA 
2012a). 

Not  all  1989  TCR  components  are  quantified.  For  components  not  quantified  for  the  1989  TCR,  only  the  net  increase  in  the  costs  of  these 
components  is  considered  for  the  RTCR  and  Alternative  option  (e.g.,  corrective  action  costs). 

Source:  RTCR  EA  (USEPA  2012a). 


2.  PWS  C:ost.s 

bike;  the  1989  'l’(]R.  the  RT(’,R  applies 
to  all  lAVSs.  Fxhihit  VI-17  presents  the 
total  and  net  change  in  annualized  costs 
to  PWSs  by  size  and  tvpe  lor  the  threr; 
riigulatory  options.  No  nrd  change  in 
costs  will  result  from  a  continuation  of 
the  1989  TOR.  Among  PWSs  .serving 
4.100  or  fewer  people,  looking  at  the 
three  percent  discount  rate,  the  largrr.st 


increase  in  aggregate  net  costs  is 
incurred  hv  tlu;  'I'NtlW.Ss  serving  100  or 
fewer  p(;o])le  under  either  the  R'fCR 
(S.'j.TM)  or  Alt(!rnative  option  (S14.7M) 
hecanse  of  the  large  mnnher  of  systems. 
On  a  per  system  basis,  this  translates  to 
a  net  annualized  pr(!sent  value  increase 
of  approximately  $80  ])er  system  under 
the  RTCiR  and  .$240  per  .system  urnhir 
the  Alternative  o])tion  for  the  TNCWSs 
serving  100  or  fewer  people;.  As 


described  in  se'ction  VII. C  of  this 
preamble,  /fegn/ofon'  Flf^xibilitv  Act 
(UFA),  none  of  the  small  'I’NOVVS.s  are 
estimated  to  have  costs  that  are  greater 
than  or  eepial  to  three  j)ercent  of  their 
r(;venne  and  only  01  small  .sy.st(;ms 
(0.04%)  are  estimated  to  have  costs 
greater  than  or  eepial  to  eene  percent  of 
their  revenue. 

The  total  net  change  in  national 
annualized  present  value  costs  for  all 
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I’WSs  .serving  greater  than  4,100  ])e()])le 
(approximately  S.'i.OM  using  three 
p(;r(;ent  discount  rate)  is  the  same  under 
the  K'l’GR  and  Alternative  o])tion.  This 
is  (expected  because  the  provisions  lor 
PWSs  .serving  greatcu'  than  4,100  are  the 


same  under  the  RTGR  and  the 
Alternative  o))tion.  Monitoring 
(■(Ujiiirements  for  I’WSs  .serving  gr(!at(!r 
than  4,100  ])(!ople  remain  (isscmtiallv 
unchanged  under  either  the  RTCR  or 
Alternative  option.  Tin;  oh.served  overall 


net  incrixise  in  costs  for  PWSs  serving 
gr(!ater  than  4.100  ])eoj)le  is  driven 
])rimarilv  hv  the  nupiireiiKMits  to 
conduct  as.sessments  and  to  correct  any 
sanitarv  defects  that  are  found. 


Exhibit  VI-17— Total  and  Net  Change  in  Annualized  Costs  to  PWSs  by  PWS  Size  and  Type 

[SMillions,  2007$) 


3%  discount  rate 

7%  discount  rate 

PWS  Size  (popu¬ 
lation  served) 

1989 

TCR 

Total 

RTCR 

Total 

RTCR  Net 

Alternative 
option  total 

Alternative 
option  net 

1989 

TCR 

total 

RTCR 

total 

RTCR  net 

Alternative 
option  total 

Alternative 
option  net 

A 

B 

C  =  B  -  A 

D 

E  =  D  -  A 

F 

G 

H  =  G  -  F 

1 

J  =  1  -  F 

Community  Water  Systems  (CWSs) 


<100  . 

7.4 

7.5 

0.1 

7.6 

0.2 

7.1 

7.3 

0.2 

7.5 

0.3 

101-500  . 

9.0 

9.4 

0.4 

9.5 

0.5 

8.6 

9.1 

0.5 

9.2 

0.6 

501-1,000  . 

3.7 

3.8 

0.0 

3.8 

0.1 

3.6 

3.7 

0.1 

3.7 

0.1 

1,001-4,100  . 

13.2 

13.6 

0.4 

13.6 

0.4 

12.7 

13.1 

0.4 

13.1 

0.4 

4,101-33K  . 

42.4 

44.8 

2.4 

44.8 

2.4 

40.7 

42.8 

2.1 

42.8 

2.1 

33,001 -96K  . 

34.9 

36.4 

1.5 

36.4 

1.5 

33.5 

34.8 

1.3 

34.8 

1.3 

96,001 -500K  .... 

34.7 

36.2 

1.5 

36.2 

1.5 

33.4 

34.6 

1.2 

34.6 

1.2 

500,001-1  M  . 

6.5 

6.7 

0.2 

6.7 

0.2 

6.2 

6.4 

0.1 

6.4 

0.1 

>1M  . 

5.6 

5.6 

(0.0) 

5.6 

(0.0) 

5.3 

5.3 

(0.0) 

5.3 

(0.0) 

Total  . 

157.4 

163.9 

6.5 

164.1 

6.7 

151.3 

157.2 

5.9 

157.5 

6.2 

Nontransient  Noncommunity  Water  Systems  (NTNCWSs) 


<100  . 

2.6 

2.7 

0.1 

3.7 

1.1 

2.5 

2.7 

0.2 

3.8 

1.4 

101-500  . 

1.9 

2.0 

0.1 

2.8 

0.9 

1.8 

2.0 

0.2 

2.9 

1.1 

501-1,000  . 

0.6 

0.6 

0.1 

0.9 

0.3 

0.6 

0.6 

0.1 

0.9 

0.3 

1,001-4,100  . 

1.2 

1.3 

0.1 

1.3 

0.1 

1.1 

1.2 

0.1 

1.2 

0.1 

4,101-33K  . 

0.4 

0.5 

0.1 

0.5 

0.1 

0.4 

0.5 

0.0 

0.5 

0.0 

33,001 -96K  . 

0.1 

0.1 

0.0 

0.1 

0.0 

0.1 

0.1 

0.0 

0.1 

0.0 

96,001 -500K  .... 

0.1 

0.1 

(0.0) 

0.1 

(0.0) 

0.1 

0.1 

(0.0) 

0.1 

(0.0) 

500,001-1  M  . 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

>1M  . 

0.0 

0.0 

0.0 ; 

0.0 

0.0 

0.0 

0.0  , 

1 

0.0 

0.0 

0.0 

Total  . 

6.9 

7.3 

0.4 

9.3 

2.5 

6.6 

7.2 

0.6 

9.6 

3.0 

Transient  Noncommunity  Water  Systems(TNCWSs) 


<100  . 

13.4 

18.7 

5.3 

28.1 

12.8 

18.2 

5.3 

28.9 

16.1 

101-500  . 

4.9 

6.5 

1.6 

9.5 

4.7 

6.3 

1.6 

9.8 

5.1 

501-1,000  . 

0.6 

0.8 

0.2 

1.2 

0.6 

0.8 

0.2 

1.2 

0.6 

1,001-4,100  . 

0.9 

1.0 

0.1 

1.0 

0.1 

0.9 

1.0 

0.1 

1.0 

0.1 

4,101-33K  . 

0.4 

0.5 

0.1 

0.5 

0.1 

0.4 

0.5 

0.0 

0.5 

0.0 

33,001 -96K  . 

0.1 

0.1 

(0.0) 

0.1 

(0.0) 

0.1 

0.1 

(0.0) 

0.1 

(0.0) 

96,001 -500K  .... 

0.1 

0.1 

(0.0) 

0.1 

(0.0) 

0.1 

0.1 

(0.0) 

0.1 

(0.0) 

500,001-1  M  . 

0.2 

0.2 

(0.0) 

0.2 

(0.0) 

0.2 

0.2 

(0.0) 

0.2 

(0.0) 

>1M  . 

0.3 

0.3 

0.0 

0.3 

0.0 

0.3 

0.3 

0.0 

0.3 

0.0 

Total  . 

20.9 

28.1 

CO 

41.0 

20.1 

20.1 

27.3 

7.3 

42.0 

21.9 

Grand 

Total 

185.2 

199.3 

14.2 

214.4 

29.3 

177.9 

191.7 

13.8 

209.0 

31.1 

Note;  Detail  may  not  add  due  to  independent  rounding.  Because  only  the  incremental  costs  of  some  rule  components  are  considered  as  part  of  the  cost  anal¬ 
ysis,  references  to  'totar'  costs  in  this  exhibit  do  not  refer  to  complete  costs  for  regulatory  implementation  but  only  to  specific  costs  considered  to  calculate  net 
change  in  costs. 

Source;  RTCR  cost  model. 


Tlu;  following  .snh.sculion.s  di.scn.ss  tlu; 
difhircmt  compoiumts  of  tht;  co.st.s  to 
PWSs:  Ruh;  imjthiinontation  and  annual 
administration,  samplo  siting  jtlan 
rttvision,  monitoring,  annual  silo  visits, 
assossmonts,  corroctivo  actions,  and 
public  notification. 


(I.  ]hilf!  impUuufmtdtion  (ind  (innual 
(Kliuinistration.  IJndor  tlu;  RT(iR  and 
Altornativo  option,  all  PWSs  snhjoct  to 
tho  RTGR  incur  ono-timo  co.sts  that 
includo  timo  for  staff  to  road  tho  RTCR, 
lutcomo  familiar  with  its  provisions,  and 
to  train  omployoos  on  riilo  rociniromonts. 
No  additional  implomontation  bunion 


or  costs  will  ho  incurrod  by  PWSs  if  tho 
1U8t)  T(;R  option  is  maintaimxl.  Undor 
tho  RTCR  and  Altornativt;  option,  all 
PWSs  snhjfict  to  tho  RT(3<  porform 
additional  or  transitional 
implomontation  activitios.  Basod  on 
provious  oxporionco  with  rnlo 
im])lomontation.  EPA  ostimatod  that 
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I’W.Ss  n;(|iiire  a  total  of  four  hours  to 
read  and  under.stand  the  rule,  and  a 
total  of  eight  hours  to  j)lan  ami  assign 
approja  iate  |)ersonnel  and  resources  to 
carry  out  rule  activities.  FPA  e.stiinated 
a  uet  increase  in  national  annualizcul 
cost  »!stiinates  incurred  hv  I’WSs  for  rule 
iinpleiuentation  and  annual 
adiniuistration  of  .S2.77M  (three  p(!rcent 
di.scount  rate)  and  .S4.()()M  (.s(!V(!n 
p(!rc(Mit  discount  rate)  under  either  the 
RTdR  or  till!  Alternative  option.  I’he 
annualized  uet  priisent  value  total  and 
n(!t  change  cost  e.stiinates  for  OW.Ss  for 
rule  iin])ieinentation  and  annual 
administration  under  the  1985)  TC;R. 
RT(3<.  and  Alternative  option  are 
jiresented  in  Rxhihit  VI-l(i  of  this 
])reaint)le. 

I).  Sdiuplf^  siting  plan  revision.  Under 
the  RTUR  and  Alternative  option,  all 
PWSs  subject  to  the  RTUR  incur  one¬ 
time  costs  to  revise  existing  sample 
siting  plans  to  identify  .sainjiling 
locations  and  collection  schedules  that 
are  rejiresentative  of  water  throughout 
the  distrihution  sy.stein.  Under  the  15)85) 
TUR.  no  additional  hurden  or  costs  are 
exp(!Cted  to  hi!  incurred  hv  I’W.Ss  to 
revi.se  sample  siting  ])lans.  as  these 
RW.Ss  are  already  collecting  total 
coliform  .samples  in  accordance  with  a 
written  .sam])le  siting  plan.  Ila.sed  on 
previous  experience.  RPA  estimated  that 
I’W.Ss  reiiuire  two  to  eight  hours  to 
revise  their  sample  siting  j)lan, 
dejiending  on  l’\VS  size.  Kl’A  estimated 
a  net  increase  in  national  annualized 
cost  estimates  incurred  hv  I’WSs  for 
revising  sample  siting  |)lans  of  .SCt.-IttM 
(three  percent  discount  rate)  and 
.S().84M  (seven  percent  discount  rate) 
under  either  the  R'FUR  or  the 


])re.sent  value  total  and  net  cliange  cost 
e.stiinates  for  I’WSs  to  revise  their 
sample  siting  plan  under  the  15)85)  'FUR. 
R'F(;R.  and  Alternative  o])tion  are 
Jiresented  in  Rxhihit  Vl-Ki  of  this 
jireamhle. 

c.  MonHoring.  Monitoring  costs  for 
I’WSs  are  calculated  hv  multijilviug  the 
total  numhers  of  routine,  additional 
routine,  and  rejieat  .samjiles  rei|uir(!d 
under  the  15)85)  'FUR,  R'lX^R,  and 
Alternative  ojitions  hy  the  monitoring 
costs  |)er  samjile.  Under  the  R'FUR.  the 
increa.sed  .stringency  to  qualify  for 
reduced  monitoring  results  in  more 
routine  samjiles  being  taken  over  time 
(fewer  I’W.Ss  are  on  reduced  monitoring) 
comjiared  to  the  15)85)  'F(;R.  For  the 
Alternative  ojition,  this  effect  is 
comhined  with  the  reijuirement  that  all 
I’WSs  start  the  imjilementation  jieriod 
on  monthly  monitoring.  'Fhe  Alternative 
ojitiim  also  jirohihits  annual  monitoring, 
resulting  in  a  greater  increase  in  the 
number  of  routine  samjiles  cimijiared  to 
the  R'FUR.  Uosts  for  routine  monitoring 
under  the  R'F(iR  and  Alternative  ojition 
are  higher  than  routine  monitoring  costs 
under  the  15)85)  'FUR. 

Fill!  overall  reductions  in  the  numhers 
of  additional  routine  .samjiles  required 
under  the  R'FUR  and  Alternative  ojition 
result  in  lower  costs  for  additional 
routine  monitoring  when  comjiared  to 
the  15)85)  'FUR.  Under  the  R'FUR  and 
Alternative  ojition.  additional  routine 
monitoring  is  no  longer  required  for 
systems  that  monitor  at  least  monthly, 
and  when  additional  routine  monitoring 
is  required,  the  numher  of  sanqiles 
required  is  reduced  from  five  to  three, 
(kist  reductions  are  greater  under  the 
Alternative  ojition  than  under  the  R'FUR 
hecau.se  under  the  Alternative  ojition  all 
I’WSs  start  on  monthly  monitoring  and 


are  not  required  to  take  additional 
routine  samjiles  during  that  jieriod. 

Uosts  for  rejieat  samjiling  are  akso 
lower  under  the  R'FUR  and  Alternative 
ojition.  Under  the  15)85)  'F(3<,  I’WSs 
serving  1  ,()0()  or  fewer  jieojile  take  four 
rejieat  samjiles.  at  and  within  five 
service  connections  ujistream  and 
downstream  of  the  initial  total  coliform 
jiositive  occ.urrence  location,  over  the 
course  of  24  hours  following  the  event. 
Under  the  R'F(3^  and  Alternative  ojition. 
I’WSs  .serving  1. ()()()  or  fewer  jieojile  will 
need  to  take  only  three  rejieat  samjiles, 
and  they  have  greater  flexibility  about 
where  to  take  them,  consistent  with  the 
.system  samjile  siting  jilan  that  is 
develojied  in  accordance  with  R'FCiR 
requirements  and  subject  to  review  and 
revision  by  the  State.  'Fhe  numher  of 
rejieat  samjiles  recjuired  for  I’WkSs 
serving  more  than  1. ()()()  jieojili!  is  the 
.same  under  the  15)85)  'IXiR  and  the  R'FUR 
and  Alternative  ojition.  although  these 
.systems  also  have  greater  flexibility  in 
.samjile  location. 

Exhibit  VI-18  summarizes  the 
cumulative  numher  of  .samjiles  taken  hv 
I’WS  size  and  categorv  for  routine, 
additional,  and  rejieat  monitoring  under 
the  15)85)  FC’R.  R'FCiR,  and  Alternative 
ojition  over  the  entire  2.'i-year  jieriod  of 
analysis.  Under  the  15)85)  'FUR  ojition, 
ajijiroximately  82. IM  sanqiles  are  taken 
over  the  2.')-year  jieriod  of  analysis 
couqiared  to  ajijiroximately  82. 2M 
sanqiles  under  the  R'FUR  and 
a|)|)roximately  87.5)M  samjiles  under  the 
Alternative  ojition  (less  than  10  jiercent 
more  than  15)85)  'FUR  ojition).  Ajijiendix 
A  of  the  R'FCiR  EA  jiresents  additional 
information  on  the  numher  of  .samjiles 
taken  each  year  during  the  analysis 
jieriod. 


Alternative  ojition.  The  annualized  net 


Exhibit  Vl-1 8— Cumulative  Number  of  Samples  over  25-Year  Period  of  Analysis  for  Baseline  (1989  iCR)  and 

Regulatory  Alternatives 

[RTCR  and  Alternative  option] 


1989  TCR 

RTCR 

Alternative 

PWS  Size  (population  served) 

Routine 

monitoring 

samples 

Additional 

routine 

monitoring 

samples 

Repeat 

monitoring 

samples 

Routine 

monitoring 

samples 

Additional 

routine 

monitoring 

samples 

Repeat 

monitoring 

samples 

Routine 

monitoring 

samples 

Additional 

routine 

monitoring 

samples 

Repeat 

monitoring 

samples 

A 

B 

C 

D 

E 

F 

G 

H 

I 

Community  Water  Systems  (CWSs)— Surface  Water 


<100  . 

304,247 

562,198 

306,605 

1.921,237 

10,636,296 

1 1 .058.960 
10.190,400 
2,019  600 
1.686,960 

23.167 

27.009 

15,334 

55,132 

18,698 
21 ,684 
12,299 
33,729 
186,729 
194,149 
178,901 
35,456 
29,616 

308,880 

567,600 

309,672 

1,951,224 

10,636,296 

11,058,960 

10,190,400 

2,019,600 

1 ,686,960 

13,764 

15,660 

8,708 

33,326 

181,661 

188.880 

174.046 

34.493 

28,812 

308.880 

567,600 

309,672 

1.951,224 

10.636,296 

11,058,960 

10.190,400 

2,019,600 

1 ,686,960 

13,764 

15,660 

8,708 

33,326 

181,661 

188,880 

174.046 

34,493 

28,812 

101-500  . 

501-1,000  . 

1.001-4,100  . 

4,101-33K  . 

33,001 -96K  . 

96.001-500K  . 

500,001-1  M  . 

>1M  . 

Total  . 

38,686.502 

120,642 

711,259 

38,729,592 

679,350 

38,729,592 

679,350 
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Exhibit  VI-18— Cumulative  Number  of  Samples  over  25-Year  Period  of  Analysis  for  Baseline  (1989  TCR)  and 

Regulatory  Alternatives — Continued 

[RTCR  and  Alternative  option] 


1989  TCR  1 

RTCR 

Alternative 

PWS  Size  (population  served) 

Routine 

monitoring 

samples 

Additional 

routine 

monitoring 

samples 

Repeat 

monitoring 

samples 

Routine 

monitoring 

samples 

Additional 

routine 

monitoring 

samples 

Repeat 

monitoring 

samples 

Routine 

monitoring 

samples 

Additional 

routine 

monitoring 

samples 

Repeat 

monitoring 

samples 

A 

B 

C 

D 

E 

F 

G 

H 

1 

Community  Water  Systems  (CWSs) — Ground  Water 


<100  . 

101-500  . 

501-1,000  . 

1,001-4.100  . 

2.815,951 

3.344,578 

1 .072,202 
3.997,293 
9,145,224 
4,884,000 

1 ,945,680 
253.440 
269,280 

286,073 

243,895 

70,803 

160.710 

194,462 
171.252 
51 ,673 
100,618 
230,201 
122,938 
48,976 
6,380 
6,778 

2,870,075 

3,391,200 

1,085,730 

4,079,328 

9,145,224 

4,884,000 

1,945,680 

253,440 

269,280 

8.760 

6.127 

1,844 

156,897 

136.906 

39,659 

96,939 

217,321 

116.060 

46,236 

6,023 

6.399 

2.908.469 

3,428,876 

1.098,488 

4,079.328 

9.145,224 

4,884,000 

1.945,680 

253,440 

269.280 

7,545 

5,264 

1,616 

158,439 

137,959 

39,580 

96,939 

217,321 

116,060 

46,236 

6,023 

6,399 

4,101-33K  . 

33,001-96K  . 

96,001 -500K  . 

500,001-1  M  . 

>1M  . 

Total  . 

27,727.648 

761,481 

933,279 

27,923.956 

16,731 

822.439 

28.012,784 

14,425 

824,956 

Nontransient  Noncommunity  Water  Systems  (NTNCWSs) — Surface  Water 


<100  . 

65,018 

66.045 

22,976 

41,759 

50,424 

34,320 

31,680 

4.910 

3,735 

1,278 

2,142 

3,991 

3,011 

1,029 

1,348 

1,628 

1,108 

1,023 

66,000 

66,792 

23,232 

42,768 

50,424 

34,320 

31,680 

3,040 

2,169 

756 

1.228 

1,448 

985 

910 

66.000 

66,792 

23,232 

42,768 

50,424 

34,320 

31,680 

3,040 

2,169 

756 

1,228 

1,448 

985 

910 

101-500  . 

501-1,000  . 

1,001-4,100  . 

4,101-33K  . 

33.001 -96K  . 

96,001 -500K  . 

500,001-1  M  . 

>1M  . 

Total  . 

312,223 

12,065 

13,138 

315,216 

10.536 

315,216 

10,536 

Nontransient  Noncommunity  Water  Systems  (NTNCWSs) — Ground  Water 


<100  . 

101-500  . 

501-1,000  . 

1.001-4,100  . 

971,538 

725,785 

190,649 

460.470 

153,648 

23,760 

1 28,775 
66,525 
16,037 
28,214 

84,992 

43,597 

10,680 

17,790 

5,936 

918 

932,025 

678.688 

180,145 

473,352 

153,648 

23,760 

48,142 

25,630 

6,166 

68.123 

35,860 

8.601 

15,887 

5,157 

797 

1.314,175 

976,627 

249.760 

473,352 

1 53.648 
23,760 

36,965 

19,382 

4,802 

91,416 

48,269 

11,817 

15,887 

5,157 

797 

4.101-33K  . 

33.001-96K  . 

96.001 -500K  . 

500,001-1  M  . 

>1M  . 

Total  . 

2.525,850 

239,551 

163,913 

2,441,617 

79.938 

134,426 

3,191,322 

61,149 

173,343 

Transient  Noncommunity  Water  Systems  (TNCWSs) — Surface  Water 


<100  . 

345.401 

128,156 

22.691 

40,151 

40.656 

40,475 

15,261 

2,704 

4.155 

33,065 

12,454 

2,207 

2,707 

353,496 

131,208 

23,232 

42,240 

40,656 

23,122 

8.192 

1,533 

2,312 

2,225 

353.496 

131.208 

23.232 

42,240 

40.656 

23,122 

8,192 

1,533 

2,312 

2,225 

101-500  . 

501-1,000  . 

1.001-4,100  . 

4,101-33K  . 

33,001-96K  . 

96,001 -500K  . 

500.001-1  M  . 

>1M  . 

102,960 

102,960 

5,636 

102,960 

5,636 

Total  . 

680,015 

62,596 

50,434 

693,792 

43,020 

693,792 

43,020 

Transient  Noncommunity  Water  Systems  (TNCWSs) — Ground  Water 


<100  . 

101-500  . 

501-1,000  . 

1,001-4,100  . 

4,101-33K  . 

4,493,808 

1,614,924 

177,264 

335,283 

156.288 

34,320 

26,400 

63,360 

905,554 

316,238 

32,730 

29,957 

600,315 

210,714 

22,064 

19,113 

8,909 

1,956 

1,505 

3,612 

6,076,163 

1,940,946 

206,130 

348,480 

156,288 

34,320 

26,400 

63,360 

446,166 

135,822 

14,078 

631,105 

194.697 

20,078 

16,027 

7,188 

1,578 

1,214 

2,914 

9,524.123 

3.021,771 

304,534 

348,480 

1 56,288 
34,320 
26,400 
63,360 

333,524 

104.732 

10,412 

912.589 

282,740 

27,932 

16,027 

7,188 

1,578 

1,214 

2,914 

33,001-96K  . 

96,001-500K  . 

500,001-1  M  . 

>1M  . 

Total  . 

Grand  Total  . 

6,901,647 

1,284,478 

868,188 

8,852,088 

596,065 

874.801 

13,479,275 

448,667 

1,252,181 

76.833,885 

2,480,814 

2,740,210 

78,956,260 

692,734 

2,564,572 

84.421,981 

524,241 

2,983,387 

Note:  (B),  (E),  (H)  For  modeling  purposed,  additional  routine  sample  counts  include  regular  routine  samples  taken  in  the  same  month. 
Source:  Appendix  A  of  the  RTCR  EA  (USEPA  2012a) — Total  PWS  Counts  (A.iz,  A.2z,  A.3z). 
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The  annualized  total  and  net  change 
cost  estimates  for  PW.Ss  to  j)(!rl()nn 
monitoring  under  the  l‘)Ht)  TCiR.  RTCR. 
and  Alternative  o])tion  are  presmited  in 
Kxhihit  Vl-lt).  RFA  estimatiul  a  net 
increase  in  national  annualized  cost 


estimates  im;nrn;d  hv  FWSs  for 
monitoring  of  S1.14M  (three  percent 
discount  rate)  and  .SO.tt.'iM  (seven 
percent  discount  rate)  nnd(!r  tin;  RTtlR 
and  a  net  increase  of.S14.3()M  (tliree 
l)ercent  di.sconnt  rate)  and  SKi.l.'iM 


(seven  ptn'cent  discount  rate)  under  the 
Alt(;rnative  option.  .Sec;  al.so  Exlnhit  VI- 
Hi  of  this  preamble  for  a  breakdown  on 
the  costs  of  moidtoring  (i.e..  routine, 
additional  routim;.  repeat). 


Exhibit  VI-19— Annualized  National  PWS  Monitoring  Cost  Estimates 

[SMillions,  2007$) 


3%  discount  rate 

7%  discount  rate 

1989  TCR— Total  . 

.  $179.57 

$172.57 

RTCR— Total  . 

.  $180.71 

$173.52 

RTCR — Net  Change  . 

.  $1.14 

$0.95 

RTCR — Percent  Change  . 

.  0.63% 

0.55% 

Alternative  option — Total  . 

.  $193.93 

$188.72 

Alternative  option — Net  Change  . 

.  $14.36 

$16.15 

Alternative  option — Percent  Change  . 

.  7.99% 

9.36% 

Note:  Detail  may  not  add  due  to  independent  rounding. 
Source:  RTCR  EA  (USEPA  2012a). 


The  overall  estimated  increase  in 
monitoring  costs  seen  under  the  RTCR 
is  driven  by  increases  in  routine 
monitoring  tine  to  .stricter  ntqnirements 
to  tpialifv  for  rednct;d  monitoring. 
However,  this  is  mo.stly  offset  by 
rttductions  in  additional  routim;  and 
repeat  monitoring.  For  the  Alternative 
option,  the  r(;(iuirement  for  all  PW.Ss  to 
sam])le  on  a  monthly  btisis  at  tlu; 
lH;ginning  of  ride  im|)lem(;ntation 
rt;sults  in  a  much  huger  cost  differential 
that  is  oidy  partiallv  offset  hv  r(;duced 
costs  from  reductions  in  additional 
routine  monitoring  r(;(piir(;ments. 

t/.  Annual  sUa  visits.  Under  the  RTCR. 
any  I’W.S  on  an  annual  monitoring 
schedule  is  required  to  also  have  an 
annual  site  visit  conducted  by  the  .State; 
or  .State-designat(;d  third  party.  A 
voluntary  L(;vel  2  site  as.sessment  can 
also  satisfv  the  annual  site  visit 
r(;(iuirement.  For  years  in  which  tin; 

.State  j)(;rforms  a  sanitar\’  surx  ey  (at  least 
every  fivt;  ytiars  for  NCW.Ss  and  three 
years  for  CW.Ss).  a  sanitarv  siirx  ev 
performed  during  the  same  year  can  also 
l)t;  used  to  satisfy  this  retiuirement. 
Although  similar  site  visits  are  not 
currently  r(;(]nired  nnd(;r  the  1985)  TCR. 
discussions  with  .Stat(;s  during  the 
TCRD.SAC  proceedings  r(;veah;d  that 
.some  do.  in  fact,  conduct  such  site;  visits 
for  FW.Ss  on  annual  monitoring 
sch(;dul(;s.  Because  of  the  high  co.st  for 
an  annual  siti;  visit  hv  a  .State,  for  this 
analysis  FI’A  assumed  that  no  .Stat(;s 
choose  to  conduct  annual  site  visits 
unle.ss  th(;y  already  do  .so  under  tlu; 

15)85)  TCR.  Tlu;n;fore.  for  overall  costing 
j)nrj)os(;s.  no  net  change  in  lAV.S  or  .Stati; 
costs  an;  assumed  for  annual  monitoring 
site  visits  under  the  RT(iR  or  Alt(;rnative 
option. 

a.  Assassinants.  Annnaliz(;d  t:ost 
estimates  for  Level  1  and  L(;vel  2 


asse.s.sm(;nts  under  the  15)85)  TCR,  RTCR. 
and  Alternative  option  an;  calculated  in 
the  RTCR  FA  by  multiplying  the 
number  of  assessments  estimated  by  the 
jiredictive  modeling  (summarized  in 
Exhibit  7.13  of  the  EA)  by  the  unit  costs 
(summarized  in  Exliihits  7-11  and  7-12 
of  the  EA).  Aj)])(;ndix  A  of  tlu;  R'l'CR  EA 
])rovidi;s  a  detaili;d  breakout  of  tlu; 
number  of  Level  1  and  L(;v(;l  2 
asse,ssmi;nts  estimated  by  tlu; 
occurr(;nce  modi;l.  Id’A  i;.stimated  a  net 
incr(;as(;  in  national  annualized  cost 
e.stimates  incurred  by  FW.Ss  for 
conducting  asse.ssment  of.S().7()M  (three 
p(;rcent  di.sconnt  rati;)  and  .S().()5)M 
(seven  ])erc(;nt  discount  rate)  under  tlu; 
RTCR  and  a  iu;t  increase  of  .S1.18M 
(tliree  perc(;nt  discount  rati;)  and 
.Sl.Z.TM  (seven  jiercent  discount  rate) 
under  the  Alternative  option. 
Annualized  cost  e.stimates  an;  ])ri;si;nti;d 
in  Exhibit  Vl-l(i  of  this  preamble. 

Under  the  RTCR.  all  lAV.Ss  are 
required  to  conduct  assessments  of  their 
systems  when  they  exceed  Level  1  or 
Level  2  treatment  techniqiu;  triggers. 
While  FW.Ss  are  not  required  to  conduct 
a.ssessments  under  the  15)85)  T'CR,  some 
FW.Ss  do  currently  engage  in  as.sessment 
activity  (which  may  or  may  not  meet  the 
RTCR  i.riteria)  following  non-acute  and 
acute  MCL  violations.  I’iFA  estimates 
both  the  costs  to  lAVSs  to  conduct 
a.ssessments  nnder  the  RTCR  as  well  as 
the  level  of  effort  that  FWSs  already  juit 
toward  a.ssessment  activities  under  tlu; 
15)85)  TCR.  These  estimates  are  based  on 
the  work  of  the  stakeholders  in  the 
Technical  Work  Crimp  ('I’WC)  during 
the  proceedings  of  the  TCRllSACk  The.si; 
estimates  allowed  EFA  to  determine  tlu; 
average  net  costs  to  conduct 
a.ssessments  nnder  the  RTCR.  EFA 
a.ssumes  that  the  nnmhers  of  non-acute 
and  acute  MCL  violations  would  remain 


.steadv  nnder  a  continuation  of  the  15)85) 
TCR  based  on  the  review  of  .SDWl.S/FEIl 
violation  data.  Under  the  RTCR,  EFA 
a.ssumes  that  tlu;  numbers  of  asse.ssment 
triggers  decrease  over  time  from  the 
steady  state  level  estimate  ba.sed  on  the 
15)85)  TCR  to  a  new  steady  state  level,  as 
a  result  of  reduced  fecal  indicator 
occurrence  associated  with  the 
beneficial  effects  of  requiring 
assessments  and  corrective  action. 

The  overall  number  of  assessments  is 
larger  under  the  Alternative  option 
compared  to  the  RTCiR  ojition.  This  is  a 
result  of  the  initial  monthly  monitoring 
requirements  for  all  FW.Ss  under  the 
Alternative  o])tion.  The  modeling 
results  indicate  that  a  greater  number  of 
samples  early  in  the  implementation 
period  results  in  more  positive  samples 
and  associated  assessments  desjiite  the 
predicted  long  term  reductions  in 
occurrence  as  informed  by  the 
assumptions.  This  increase  in  total 
assessments  performed,  combined  with 
the  higher  unit  co.st  of  |)erforming 
assessments  compared  to  existing 
])ractice.s  under  the  15)85)  TCR.  results  in 
a  higher  net  cost  increa.se  for  the 
Alternative  o])tion  than  nnder  the 
RTCR.  'Du;  total  net  increase  in  cost  for 
the  Alternative  ojition  is  estimated  to  be 
nearly  twice  that  of  the  RTCR  option. 
.See  Exhibit  7.1.'j  of  the  RTCR  EA. 

/.  Carwetiva  actions.  Under  the  R'l’CR 
and  Alternative  o])tion.  all  FW.Ss  are 
required  to  correct  saintarv  defects 
found  through  the  ])erformance  of  Level 
1  or  Level  2  as.sessments.  For  modeling 
purposes,  EFA  estimated  the  net  change 
in  the  number  of  correc.live  actions 
performed  under  the  RTCR  and 
Alternative  option.  For  gronnd  water 
systems,  EFA  assumed  that  any 
corrective  actions  ba.sed  on  a  positive 
source  water  sample  are  accounted  for 
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under  tlie  GWR  and  nut  niul(;r  the 
RTCR.  Bas(!(l  on  discussions  with  .State 
representatives,  assnnied  that  an 
additional  10  ])ercent  oi Corrective 
actions  will  he  perfornuHl  as  a  result  of 
the  assessment  and  corrective  ac.tion 
nMinirements  of  the  Rl’GR,  representing 
the  net  incnjase  of  the  RTCiR  ov(!r  tin; 
1080  I’CR. 

'I'o  estimate  the  costs  incurred  for  the 
corr(;ction  of  sanitary  defects,  FPA 
assumed  the  ])ercent  distribution  of 
RW'Ss  that  perform  differ(;nt  tyi)es  of 
corrective  actions  as  ])re.sented  in  tin; 
compliance  for(;cast  shown  in  Exhibit 
Vl-2()  (i.e.,  distribution  of  tin;  additional 


10  ])ercent  of  corrective  actions)  based 
on  best  professional  judgment  and 
stakeholder  inj)nt.  The  compliance 
for(;cast  ijresented  in  this  sectit)n  was 
inform(;d  by  discussions  of  the 
rf'.Rll.SAG  Technical  Work  Group  and 
focuses  on  broad  cat(;gories  of  tvpes  of 
corr(;ctive  actions  anticipated.  Id’A  u.s(;d 
best  i)rofessional  judgm(;nt  and 
stakeholder  input  to  make  simplifying 
assumj)tious  on  the  distribution  of  these 
categories  that  are  im])lemented  by 
diffenad  systems  based  on  size  and  tv])e 
of  .system.  For  each  of  the  categories 
listed,  a  RWS  is  assumed  to  take  a 


specific  action  that  falls  under  that 
general  category.  Detailed  compliance 
forecasts  showing  the  specific  corrective 
actions  used  in  the  cost  analysis  are 
])rovided  in  Ap])endix  D  of  the;  RTGR 
EA.  along  with  summary  tables  of  the 
unit  costs  used  in  the  analysis.  Each 
corr(;ctive  action  in  the  detailed 
compliance  forecast  is  also  assigned  a 
re])resentative  unit  cost.  D{;tailed 
de.scriptions  of  the  derivation  of  unit 
costs  are  provided  in  Exhibits  ti-l 
through  .'5-47  of  the  Tt:chnolo‘^v  and 
(Jost  Document  for  tha  Havisad  Total 
(Jolifonn  Halo  (IISERA  20121)). 


Exhibit  VI-20— Compliance  Forecast  for  Corrective  Actions  Based  on  Level  l  and  Level  2  Assessments 


PWS  Size 
(population  served) 
(percent) 

PWS 

flushing 

(percent) 

Sampler 

training 

(percent) 

Replace/ 
Repair  of 
distribu¬ 
tion 
system 
compo¬ 
nents 
(percent) 

Mainte¬ 
nance  of 
adequate 
pressure 
(percent) 

Mainte¬ 
nance  of 
appro¬ 
priate 
hydraulic 
residence 
time 

(percent) 

Storage 

facility 

mainte¬ 

nance 

(percent) 

Booster 

disinfec¬ 

tion 

(percent) 

Cross- 
connec¬ 
tion 
control 
and  back- 
flow  pre¬ 
vention 
(percent) 

Addition 
or  up¬ 
grade  of 
online 
moni¬ 
toring  and 
control 
(percent) 

Addition 

of 

security 

measures 

(percent) 

Develop¬ 
ment  and 
imple¬ 
mentation 
of  an  op¬ 
erations 
plan 

(percent) 

A 

B 

C 

D 

E 

F 

G 

H 

1 

J 

K 

Level  1  Compliance  Forecast 


<100  . 

39 

15 

12 

— 

9 

8 

6 

4 

1 

3 

1 

2 

101-500  . 

39 

15 

12 

9 

8 

6 

4 

1 

3 

1 

2 

501-1,000  . 

39 

15 

12 

9 

8 

6 

4 

1 

3 

1 

2 

1,001-4,100  . 

39 

15 

12 

9 

8 

6 

4 

1 

3 

1 

2 

4,101-33K  . 

39 

15 

12 

9 

8 

6 

4 

1 

3 

1 

2 

33,001-96K  . 

39 

15 

12 

9 

8 

6 

4 

1 

3 

1 

2 

96,001 -500K  . 

39 

15 

12 

9 

8 

6 

4 

1 

3 

1 

2 

500,001-1  M  . 

39 

15 

12 

9 

8 

6 

4 

1 

3 

1 

2 

>1M  . 

39 

15 

12 

9 

8 

6 

4 

1 

3 

1 

2 

Level  2  Compliance  Forecast 


<100  . 

15 

4 

18 

15 

15 

11 

8 

2 

6 

2 

4 

101-500  . 

15 

4 

18 

15 

15 

11 

8 

2 

6 

2 

4 

501-1.000  . 

15 

4 

18 

15 

15 

11 

8 

2 

6 

2 

4 

1,001-4.100  . 

15 

4 

18 

15 

15 

11 

8 

2 

6 

2 

4 

4,101-33K  . 

15 

4 

18 

15 

15 

11 

8 

2 

6 

2 

4 

33,001 -96K  . 

15 

4 

18 

15 

15 

11 

8 

2 

6 

2 

4 

96,001-500K  . 

15 

4 

18 

15 

15 

11 

8 

2 

6 

2 

4 

500,001-1  M  . 

15 

4 

18 

15 

15 

11 

8 

2 

6 

2 

4 

>1M  . 

15 

4 

18 

15 

15 

11 

8 

2 

6 

2 

4 

Source:  {A)-(K)  Percent  of  PWSs  performing  corrective  actions  based  on  Level  1  and  Level  2  assessments  reflect  EPA  estimates. 


Level  1  assessments  genemlly  are  less 
involved  than  Level  2  as.sessments  and 
may  result  in  finding  less  complex 
problems.  As  shown  in  the  compliance 
forecast  in  Exhibit  Yl-2(),  EPA  estimated 
that  corrective  actions  found  through 
Level  1  assessments  result  in  corrective 
iictions  that  focus  more  on  tnmsient 
.solutions  or  training  (columns  A  and  B) 
than  on  ])ermanent  fixes  to  the  PW.S. 

1  lowever.  in  the  case  of  flushing.  EPA 
assumed  that  in  a  majority  of  instances, 
PVV.Ss  implement  a  regular  flushing 
])rogram  as  o])po.sed  to  a  single  flushing, 
based  on  EPA  and  stakeholder  best 
])rofessional  judgment. 

Gorrective  actions  taken  as  a  result  of 
Level  2  assessments  are  expected  to  find 
a  higher  proj)ortion  of  structural/ 


technical  issues  (columns  G-K) 
resulting  in  material  fixes  to  the  PWSs 
and  distribution  sy.stem.  Gonsistent  with 
the  discussions  of  the  TCiRDSAG 
regarding  major  structural  fixes  or 
re])lacements.  EPA  did  not  include 
these  major  costs  in  the  analysis. 
Uistrihution  .system  apj)urtenance.s  such 
as  .storage  tanks  and  water  mains 
generallv  have  a  useful  life  that  is 
accounted  for  in  water  sv.stem  ca])ital 
planning.  The  asse.ssments  conducted  in 
res])on.se  to  RT(]R  triggers  coidd  identify 
when  that  useful  life  has  ended  hut  are 
not  solely  responsible  for  the  need  to 
t:orrect  the  defect.  In  addition.  EPA  ran 
two  sensitivity  analyses  to  a.ssess  the 
potential  impacts  of  different 
distributions  within  the  compliance 


forecast.  Residts  of  the  .sensitivity 
analyses  are  presented  in  Exhibit  YI-21. 
which  indicates  that  the  low  hound 
estimates  of  annualized  net  change  in 
costs  at  three  percent  discount  rate  are 
approximately  .$8M  for  the  RTGR  and 
.S17M  for  the  Alternative  option,  and  the 
high  hound  estimates  are  approximately 
.S25M  for  the  RTGR  and  .$48M  for  the 
Alternative  option.  Yarving  the 
as.sum])tions  about  the  percentage  of 
corrective  actiinis  identified  and  the 
effec:tivenes.s  of  those  actions  had  less 
than  a  linear  effect  on  outcomes,  and  the 
RTCiR  continues  to  he  less  co.stlv  than 
the  Alternative  o])tion  under  all 
scenarios  modeled. 
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Exhibit  VI-21 — Sensitivity  Analysis — Annualized  Net  Change  in  Costs  Based  on  Changes  in  Compliance 

Forecast  ($Millions,  2007$) 


3%  discount  rate 

7%  discount  rate 

PWSs 

State 

Total 

PWSs 

State 

Total 

RTCR  Net  Change . 

14.15 

0.15 

14.30 

13.75 

0.42 

14.17 

RTCR  Low  Bound  Net  Change  . 

2.61 

0.15 

2.75 

3.91 

0.42 

4.33 

RTCR  High  Bound  Net  Change  . 

25.10 

0.15 

25.25 

23.63 

0.42 

24.05 

Alternative  Option  Net  Change . 

29.29 

0.31 

29,60 

31.09 

0.61 

31.69 

Alternative  Option  Low  Bound  Net 
Change  . 

16.54 

0.31 

16.84 

19.93 

0.61 

20.54 

Alternative  Option  High  Bound  Net 
Change  . 

42.68 

0.31 

42.99 

43.63 

0.61 

44.24 

Note:  Detail  may  not  add  due  to  independent  rounding. 

Source:  RTCR  cost  model,  described  in  chapter  7  of  the  RTCR  EA  (USEPA  2012a). 


As  indicated  in  the  more  drrtailed 
analysis  jrresented  in  chapter  7  oi  the 
RT(]R  EA.  PWSs  also  incur  reporting 
and  recordkeeping  burden  to  notily  the 
.State  upon  completion  ol  each 
corrective  action.  I’W.Ss  may  also 
consult  with  the  .State  or  with  outside! 
parties  to  determine  the  appropriate 
corrective  action  to  he  implemented. 

.Annualized  cost  estimates  for  PW.Ss 
to  peM'lorm  corrective  actions  are 
estimated  hv  multi|)lying  tlie  ninnher  of 
Uivel  1  and  Level  2  corrective  actions 
estimated  hy  the  predictive  model,  (i.e., 
10  piircent  of  Level  1  and  Levcil  2 
assessiiKiiits)  hy  the  perciiiifages  in  the 
compliance  Ibnicast  and  unit  costs  oi 
cornictive  actions  and  associated 
re|)orling  and  recordkeeping.  Exhibit 
7.13  r)f  the  RTdR  EA  ])r(!sents  the 
estimated  totals  ol  non-acute  and  acute 
MCL  violations  (1080  TdR)  and  Lrivel  1 
and  Level  2  assessments  (RT’CIR  and 
Alt(!rnative  option).  The  model  predicts 
a  total  of  a|)|)roximately  10!). ()()()  single 
non-acute  M(3>  violations.  .TH.OOO  cases 
ol  a  .second  non-acute  M(3^  violation, 
and  10.000  acute  MCIL  violations  for  the 
1!)80  T(1R.  under  which  .some  PW.Ss 
currently  engage  in  as.sessnuint  activity 
which  may  or  mav  not  meet  the  RT(3< 
criteria  (see  section  7.4. .I  of  the  RTCR 
EA  for  details).  For  the  RTCR.  the  model 
predicts  ap])roximatelv  104.000  Level  1 
a.ss(!.ssments  and  .52.000  Level  2 
assessments.  For  the  All(!rnative  option, 
th(!  model  ])redicts  aj)j)roximately 
120.000  Level  1  assessments  and  81,000 
L(!V(!l  2  assessments.  EPA  estimatcxl  a 
net  increase  in  national  annualized  cost 
(istimates  incurred  hy  PW.Ss  for 
conducting  corrective  actions  of 
.S12.44M  (three  |)erc(!nt  di.scount  rate) 
and  .S10.03M  (seven  |)(!rcenf  discount 
rate)  under  the  RTT^R  ami  a  net  increa.se 
of  .S13.70M  (three  percent  discount  rale) 
and  .S12.00M  (seven  ptircent  discount 
rate)  under  the  Alternative  option.  The 
annualized  net  present  value  total  and 
net  change  co.st  e.stimates  for  PW.Ss  to 
jxirform  corrective  actions  under  the 


1!)8!)  TCR.  RTCR.  and  Alternative 
o])tion  are  presented  in  Exhibit  Vl-IO  of 
this  ])reaml)!e. 

The  differences  in  the  net  change  in 
corrective  action  costs  Ixitwcien  the 
RTCR  and  Alternative  option  are  a 
function  of  the  different  numher  of 
asse.ssments  estimated  to  he  performed 
in  the  prcuiictive  mod(!L 

g.  Public  notification.  Estimat(!s  of 
PW.S  unit  costs  for  PN  are  (hirived  hv 
multi])lying  PW.S  labor  rates  from 
section  7.2.1  of  the  RT'CR  EA  and 
l)urden  hour  (islimates  deriviid  from  the 
Draft  Information  (iollcction  l{c(]ncst  for 
the  Public  Water  System  Supervision 
Pro'iram  (USEPA  20081)).  lAVS  PN  unit 
cost  e.stimates  are  presented  in  Exhibit 
7.1!)  of  the  RTCR  EA. 

Total  and  net  change  in  annualized 
costs  for  I’N  under  the  RTCR  and 
Alternative  option  are  e.stimaled  hy 
multi])lving  the  model  estimates  of 
PW.Ss  with  acute  (Tier  1  public 
notification)  and  non-acute  (Tier  2 
])uhlic  notification)  violations  hv  the 
I’W.S  unit  costs  for  performing  PN 
activities.  The  RTTiR  cost  model 
assumed  that  all  violations  are 
addres.sed  following  initial  PN,  and  no 
burden  is  incurred  hv  PW.Ss  for  rej)eat 
notification.  EPA  estimated  a  net 
decrea.se  in  national  annualized  co.st 
e.stimates  incurred  hv  PW.Ss  for  ])ul)lic 
notification  of  S3.49M  (three  ])ercent 
di.scount  rate)  and  .S3.3.5M  (seven 
l)ercent  di.scount  rate)  under  the  RTCR 
and  a  net  decrea.se  of  S3.4t)M  (three 
percent  discount  rate)  and  .S3.2.5M 
(seven  percent  di.scount  rate)  under  the 
Alternative  option.  The  annualized  total 
and  net  co.st  estimates  for  lAV.Ss  to 
])erform  public  notification  under  the 
1!)8!)  TCR,  RTCR,  and  Alternative 
o|)tion  are  presented  in  Exhibit  VI-1 8  of 
this  ])reamhle. 

A  significant  reduction  in  costs  is 
estimated  due  to  the  elimination  of  Tier 
2  public  notification  for  non-acute/ 
monthly  MCL  violations  under  both  the 
RTCR  and  Alternative  option. 


3.  .State  Costs 

EPA  estimated  that  .States  as  a  grouj) 
incur  a  net  increase  in  national 
annualized  pre.sent  value  costs  under 
the  R'fCR  of  .S{).2M  (at  three  ])ercent 
di.scount  rate)  and  .S0.4M  (at  seven 
percent  di.scount  rate)  and  under  the 
Alternative  option  of  .S().3M  (at  three 
])ercenl  discount  rate)  and  .SO.tiM  (at 
.seven  ])ercent  discount  rate).  .State  costs 
include  im|)lementing  and 
administering  the  rule,  revising  sample 
siting  plans,  reviewing  sampling  results, 
conducting  annual  site  visits,  reviewing 
completed  a.ssessment  forms,  tracking 
corrective  actions,  and  tracking  |)uhlic 
notifications.  The  costs  pre.sentced  in  the 
RTCR  EA  are  summary  costs;  costs  to 
individual  states  vary  based  on  state 
programs  and  th(!  numher  and  types  of 
systems  in  the  stale.  The  following 
.sections  summarize  the  kev 
assumptions  that  EPA  inacle  to  estimate 
the  c:osts  of  the  RTCR  and  Alternative 
option  to  .States.  Cha])ter  7  of  the  RT(3^ 
EA  ])rovides  a  de.scription  of  the 
analysis. 

a.  Pule  implementation  and  annual 
administration.  .States  incur 
administrative  costs  to  implement  the 
RTCR.  These  implementation  costs  are 
not  directly  required  hy  specific 
jjiovisions  of  the  RTCR  alternatives,  hut 
are  nec(!ssary  for  .States  to  ensure  the 
])rovisions  of  the  R'l’CR  are  ])roperly 
carried  out.  .States  need  to  allocate  time 
for  their  staff  to  establish  and  maintain 
the  ])rogram.s  nece.ssary  to  comj)ly  with 
the  RTCR.  including  developing  and 
adopting  .Slate  regulations  and 
nK)difying  data  management  systems  lo 
track  new  retpiired  PW.S  r(!porl.s  to  the 
.Slat(!s.  Time  recpiirements  for  a  variety 
of  .State  agenc;y  activities  and  resj)on.se.s 
are  estimated  in  this  EA.  Exhibit  7.4  of 
the  RTCR  EA  lists  the  activities  recpiired 
to  revise  the  ])rogram  following 
j)romulgation  of  the  RTCR  along  with 
their  resj)ective  costs  and  burden 
including,  for  example,  the  net  change 
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in  Stale  bunion  associated  willi  trackint- 
tlie  monitoring  fr(>(|iiencies  of  I’WSs 
(captured  under  •‘modify  data 
inanageimmt  systems”).  EPA  estimated  a 
net  increase  m  national  annualized  cost 
ostimates  incurred  by  States  for  rule 
miplemenlalion  ofsb.lHM  (three 
percent  discount  rate)  and  S().2(iM 
(seven  jierceni  discount  rate)  under 
eilber  the  RTCR  or  the  Alternative 
nplion.  because  lime  recjuirements  for 
miplenienlation  and  annual 
ndministralion  activities  vary  aiiiom. 
Stale  agencies,  ERA  recognizes  that  "he 
milt  costs  used  to  develop  national 
ostimates  may  he  an  over-  or  iiiider- 
ostiniate  for  some  States.  The 
mmualized  total  and  net  change  cost 
e.stimates  for  States  to  implement  and 
tidminisler  the  rule  under  the  1980  Tf’R 
R  rCR,  and  Alternative  options  are 
presented  in  Exhibit  VI-18  of  this 
lireamhle. 

11  ivvisJon.  Under 

the  RK.R  and  Alternative  option.  States 
are  exjiected  to  incur  one-time  costs  to 
review  sample  siting  jilans  and 
recommend  anv  revisions  to  PWSs 
l)nderlIiel989T(:Roplion.no 
addPional  burden  or  costs  are  incurred 
l)y  States  to  review  .sample  siting  plans 

alieady  been  reviewed  and  approved. 

nlvc  'imuljor  of 

I  USs  develojnng  revised  .saniiile  siting 
plans  each  year,  based  on  previous 
experience.  E’PA  estimated  that  States 
reiiuire  one  to  four  hours  to  review 
revised  .sample  siting  plans  and  jirovide 
any  necessary  revisions  to  PWSs 
(lopending  on  PWS  size.  EPA  e.sVimated  i 
a  net  increase  in  national  annualized  i 
cost  estimates  incurred  by  States  for  ] 
reviewing  .sample  siting  plans  of  S0.42M  i 
(ttiree  jiercent  di.scounl  rale)  and  t 

S0..5HM  (seven  percent  discount  rate)  f 
under  either  the  RTCR  or  the  1 

Alternative  ojition.  The  annualized  net  r 
pre.sent  value  total  and  net  change  t:ost  v 
estimates  for  States  to  review  and  revise  I 
plan  under  the  1989  TCR  c 
R  rCR,  and  Alternative  option  are  '  o 
presented  in  Exhibit  Vl-l(i  of  this  s 

preamble. 

c.  Monitoring.  EPA  assumed  that  P 

States  incur  a  monthlv  l.'5-minule  ti 

l)ur(  en  to  review  each  PWS's  sample 
results  under  the  1 5)89  TfiR  This 
ostimate  reflects  the  method  used  to  |i 
calculate  reporting  and  recordkeeping 
burden  under  the  1 989  TCR  in  the  Dm  ft  ‘ 

injornwtion  CoUoction  Roqiwst  for  I Iw  r. 

Microbial  Ihilcs  (I  JSEPA  20()8a).  j.^l 

becau.se  the  exi.sling  method  calculates  rV 
cost  on  a  per  PWS  basis  and  the  total  .-e 

uuinher  of  PWSs  is  the  .same  for  cost  ,s 

modeling  under  the  1989  TCR  and  the 

RT(:Rancl  Alternative  option,  the  nel  E/ 

(  Jiange  in  costs  for  reviewing 
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ug  monitoring  results  is  a.ssunied  to  he  zero 
for  the  R  ICR  and  Alternative  option  (as 
shown  in  Exhibit  VI-l(iofthis 
l  a  preamhle).  Specific  actions  hv  States 
St  related  to  positive  samples  are 
accounted  for  under  the  actions 
recpiired  in  response  to  those  .samples. 

o.  Aninial  site  visits.  Under  the  R'I'fiR, 
any  PWS  on  an  annual  monitorin<> 
schedule  is  required  to  akso  have  an 
annual  site  visit  conducted  by  the  State 
or  Slate-designated  third  partv.  A 
voluntary  Level  2  site  assessment  can 
also  satisfy  the  annual  site  visit 
•■(Hiuirement.  In  many  cases  a  .sanitarv 
survey  jierformed  during  the  same  year 
can  also  he  used  to  .satisfy  this 
requirement.  Although  similar  site  vi.sits 
are  not  currently  required  under  the 

V.  1989  ICR,  di.scussions  with  States 
(luring  the  TCRDSAC  proceedings 
revealed  that  some  do,  in  fact,  conduct 
such  site  visits  for  PWSs  on  annual 
monitoring  schedules,  becau.se  of  the 
>  mgh  cost  for  an  annual  site  visit  hv  a 
Mate,  lor  this  analy.sis  EPA  a.ssumed 
that  no  Slates  choo.se  to  conduct  annual 
site  visits  unle.ss  they  already  do  .so 
under  the  198!)  'J'CR.  Therefore,  for 
overall  costing  purposes,  no  net  cham.e 
in  State  or  PWS  costs  are  assumed  for 

o-Iym.  visits  under  the 

KI  CR  or  Alternative  ojilio,,  (as  shown 
m  Exhibit  Vl-I8„fihi.sp„,j,„,|,i,q 
e.  As.scssnwnts.  Slates  incur  burden  to 
review  completed  Level  1  and  Level  v 
assessment  lorms  reipiired  to  he  filed  hv 
I  WSs  under  the  RTCiR  ami  Alternative' 
option.  Although  specific  forms  are  not 
reipiired  under  the  1989  TCR  EPA 

«.SSU,|,<,S  lh„|  inv.ss  „ng„g„  f„,,„ 

III  i;iin.sulliil,o,i  will,  fl,,.  s,,,,,, 

tiave  positive  sanijile  results  and  MCL 

violations.  Eor  co.sting  jmrjioses.  EPA  , 
a.ssume.s  that  the  level  of  effort  required  1 
mi  such  consultations  under  the  1989  I 
TC.R  Ls  the  same  as  that  which  would  he  , 
required  for  consultations  that  occur  c 

0  ’  '-""ffi'vtod  under  \ 

ttie  R  rc.R  and  Alternative  option.  State 
costs  for  the  RTCR  and  Alternative  '  i 
option  are  ha.sed  on  the  numher  of  I’WSs  n 
.suhmil ting  assessment  reports  EPA  S 
ostimateil  that  State  hiirilen  to  review  „ 

W  S  a.s.sessment  forms  ranges  from  one  o 
to  eight  hours  depending  on  PWS  size 
cIikI  tyj3(;  and  tlu;  ](iV(jl  of  llu?  'f 

a.sse.ssment.  I’his  burden  includes  anv  S 
time  reij Hired  to  consult  with  the  PWS  n 
about  the  assessment  re|)ort.  cc 

Although  some  States  may  choose  to  m 
(mmiuci  a.sse.ssments  for  their  PWSs,  n; 

hbA  does  not  (luanlify  these  costs.  The  re 
oo.sts  are  altrihuted  to  PWSs  that  are  th 

responsible  lor  ensuring  that  jk 

a.sse.ssments  are  done.  yj 

‘■’’‘•Ploi’  7  of  the  RTCR  A1 
LA.  El  A  a.ssume.s  a  certain  level  of  an 

a.s.se.ssment  activity  already  occurs  St 


ro  under  the  1989  TCR  ha.sed  on 

(s  di.scu.ssions  with  the  technical 

workgroup  supporting  the  advisory 
committee.  Under  the  RTCR,  the  overall 
miinher  of  Level  1  and  Level  2 
a.s.ses.sment  triggers  decreases  compared 

R>  he  1989  TCR  as  a  function  of 

L,  re(  need  occurrence  over  time.  This 
l‘;  .  hi  a.sse.ssments  under  the 
R  I  (iR  IS  estimated  to  translate  directly 
to  a  small  national  cost  .savings  (SO.OfilVI 
at  eitlmr  three  or  .seven  jiercent  di.scounl 
ate)  for  States.  The  overall  numher  of 
.evel  1  and  Level  2  a.sse.ssments  is 
higher  under  the  Alternative  option  as 
a  result  of  the  initial  monthlv 
monitoring  reipiirements  for  all  PWSs. 
file  increase  in  the  numher  of 
assessments  under  the  Alternative 
option  is  estimated  to  translate  directly 
to  a  national  cost  increase  (SO-O-IM  at 
three  percent  discount  rate  and  .S0.()8M 
at  seven  iiercent  discount  rate)  for 
Mates.  The  annualized  net  present  value 
total  and  net  change  cost  estimates  for 
States  to  review  comjileted  Level  1  and 
Level  2  assessment  forms  under  the 

19H9  TCR,  RTCR.  and  Alternative  ' 

()|)tion  are  presented  in  Exhibit  Vf-KJ  of 
this  iireamhle. 

/.  Ca)i  rcctivc  actions.  For  each 

P‘=J'h'nned  under  the 
RKiR  and  Alternative  option.  States 
incur  recordkeeping  and  reporting 
hiirden  to  review  as.sessmenl  forms  and 
':”'>nhnate  with  PWS.s.  This  includes 
onrden  incurred  from  anv  optional 
oonsultations  States  mav  conduct  with 
VVSs  or  outside  jiarlies  to  determine 
tile  aiijirojiriate  corrective  action  to  he 
mipleinented.  There  are  no  State  costs 
toi  corrective  action  under  the  1989 
TCR  hei.au.se  corrective  action  is  not 
reepured  under  the  1!)8()  TCR.  The 

actions  under  the 
K 1  C,R  IS  estimated  to  translate  to  a 
national  net  annualized  cost  increase  to 
States  of  SO.OIM  at  either  three  or  seven 
fiorcent  discount  rate.  The  numher  of 
corrective  actions  under  the  Alternative 
ojition  IS  estimated  to  translate  to  a 
national  net  annualized  cost  increase  to 
Mates  of  .S().()2M  at  either  three  or  seven 
percent  discount  rate.  See  Exhibit  VI-Ki 
of  tliis  preamhle. 

o-  Public  notification.  Under  the  1989 
^iR.  R  ICR,  and  Alternative  option. 

States  incur  recordkeejiing  and 
lejiorling  burden  to  pro\'ide 
consultation,  review  the  public 
notification  certification,  and  file  the 
report  of  the  violation.  A  significant 
reduction  in  co.sts  is  estimated  due  to 
the  ehminalion  of  Tier  2  public 
notification  for  non-acute  M(;i, 
violations  under  the  RTCR  and 
Alternative  oiition.  becau.se  State  costs 
are  calculated  on  a  per-violation  basis 
State  co.sts  decline.  Under  the 
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Alternative  option,  .some  ol  the  decrease 
in  cost  is  offset  by  additional  Tier  1 
|)ni)lic  notification  from  the  increase  in 
tlie  nuinher  of  F.  coli  M('.L  violations 
detected.  Burden  hour  estimate  for  State 
unit  BN  costs  are  derived  from  the  Draft 
Infornuition  C.oUactiou  lUnjiiast  for  tha 
Puhlic  Waiar  Systani  Suparvision 
l^rograia  (USKBA  20081)).  HBA  estimated 
a  net  decrease  in  national  annualized 
cost  estimates  incurred  hy  States  for 
pul)lic  notification  of  S0.38M  (three 
jiercent  discount  rate)  and  .S0.3()M 
(seven  jiercent  discount  rate)  under  the 
RTCR  and  a  net  decrease  of  S0.3()M 
(three  jiercent  di.scount  rate)  and 
S0.34M  (seven  jiercent  di.scount  rate) 
under  the  Alternative  ojition.  The 
annualized  net  jiresent  value  total  and 
net  change  co.st  e.stimates  for  States  to 
trai:k  jiuhlic  notifications  under  the 
1980  TCR.  RTCR.  and  Alternative 
ojition  are  jire.sented  in  Exhibit  Vl-lO  of 
this  jireamhle. 

4.  Nomjuantifiahle  Costs 

EBA  believes  that  all  of  the  rule 
elements  that  are  the  major  drivers  of 
the  net  change  in  costs  from  the  15)89 
T(iR  have  been  (juantified  to  the  greatest 
degree  jiossihle.  However,  cost 
reductions  related  to  fewer  monitoring 
and  rejiorting  violations  are  not 
sjiecifically  accounted  for  in  the  cost 
analysis,  and  their  exclusion  from 
consideration  mav  result  in  an 
overestimate  of  the  net  increase  in  co.st 
between  the  1985)  TCR  ojition  and  the 
RTC'R  or  Alternative  ojition. 

Furthermore,  under  the  15)85)  I'C.R. 
RTCR.  and  Alternative  ojition.  Tier  3 
jinlilic  notification  for  monitoring  and 
rejiorting  violations  are  assumed  to  he 
rejiorted  once  jier  year  as  jiart  of  the 
(Consumer  Confidence  Rejiorts  (C(]Rs). 
Becan.se  of  the  use  of  the  CCR  to 
communicate  Tier  3  jintilic  notification 
on  a  yearly  basis,  no  cost  differential 
between  tiie  current  15)85)  TCR  and  the 
RTCR  and  Alternative  option  is 
estimated  in  the  cost  model.  However, 
the  advisory  committee  concluded  that 
significant  reductions  in  monitoring  and 
rejiorting  violations  may  he  realized 
through  the  revi.sed  regulatory 
framework  of  the  RTCR.  which  includes 


new  consiKjuences  for  failing  to  comjily 
with  monitoring  jirovisions  such  as  the 
reijuirement  to  conduct  an  a.ssessment 
or  ineligibility  for  reduced  monitoring. 
These  jiossihle  reductions  have  not  been 
(juantified.  System  resources  used  to 
jirocess  monitoring  violation  notices  for 
the  (;(]R  and  resjiond  to  customer 
iiujuiries  about  the  notices,  as  well  as 
State  resources  to  remind  svstems  to 
take  samjiles,  may  he  reduced  if 
significant  reductions  in  monitoring  and 
rejiorting  violations  are  realized. 
Exclusion  of  this  jiotential  cost  .savings 
may  lead  to  an  undere.stimate  of  the  BN 
cost  savings  under  both  the  RT(3<  and 
Alternative  ojition. 

Additionally,  as  an  underlying 
a.ssumjition  to  the  co.sting  methodology. 
EBA  assumed  that  all  BVVSs  subject  to 
the  RTCR  recjuirements  are  already 
comjilying  with  the  15)85)  TCR.  'There 
may  he  some  BVV.Ss  that  are  not  in  full 
comjiliance  with  the  15)85)  'TCR,  and  if 
so,  additional  costs  and  benefits  may  he 
incurred.  EBA  does  not  anticijiate  non- 
comjiliance  when  jierforming  economic 
analyses  for  NBDVVRs,  therefore  those 
co.sts  and  benefits  are  not  cajitured  in 
this  analvsis. 

(/.  Potantial  Impact  of  the  HTCII  on 
I  loascholds 

'The  household  cost  analysis  considers 
the  Jiotential  increase  in  a  liousehold's 
annual  water  hill  if  a  CVV.S  jiassed  the 
entire  cost  increa.se  resulting  from  the 
rule  on  to  their  cn.stomers.  This  analysis 
is  a  tool  to  gauge  jiotential  imjiacts  and 
should  not  he  construed  as  a  jirecise 
estimate  of  jiotential  changes  to 
hon.sehold  water  hills.  State  costs  and 
costs  to  TNCVVSs  and  N'TNCWSs  are  not 
included  in  this  analysis  since  their 
costs  are  not  tyjiically  jiassed  through 
directly  to  hoiKseholds.  Exhibit  Vl-22 
jiresents  the  mean  expected  increases  in 
annual  hon.sehold  costs  for  all  CWSs, 
including  those  .systems  that  do  not 
have  to  take  corrective  action.  Exhibit 
VI— 22  also  jire.sents  the  .same 
information  for  CWSs  that  must  take 
corrective  action.  Household  costs  tend 
to  decrease  as  system  size  increases,  due 
mainly  to  the  economies  of  scale  for  the 
corrective  actions. 


Exhibit  Vl-22  jiresents  net  costs  jier 
household  under  the  R'TfiR  and 
Alternative  ojition  for  all  rule 
comjionenls  sjiread  across  all  CW.Ss. 
Comjiarison  to  the  15)85)  'TCR  shows  a 
cost  savings  for  some  households.  The 
average  annual  water  hill  is  exjiected  to 
increa.se  hv  six  cents  or  less  on  average 
Jier  year. 

While  the  average  increase  in  annuid 
household  water  hills  to  imjilement  the 
R'T(iR  is  well  less  than  a  dollar, 
customers  served  by  a  snudl  (iWS  that 
have  to  take  corrective  actions  as  a 
result  of  the  rule  incur  slightly  larger 
increases  in  their  water  hills.  The 
suhsetjnent  categories  of  the  exhibit 
Jiresent  net  costs  jier  household  for 
three  different  subsets  of  CWSs:  (1) 

CWSs  that  jierform  assessments  hut  no 
corrective  actions.  (2)  CWSs  that 
Jierform  corrective  actions,  and  (3) 

CWSs  that  do  not  jierform  asse.ssments 
or  corrective  actions.  Ajijiroximatelv  87 
Jiercent  of  households  are  served  by 
CWSs  that  Jierform  assessments  hut  do 
not  Jierform  corrective  actions  over  the 
2.')-year  jieriod  of  analysis  (hecau.se  no 
.sanitary  defects  are  found).  'These 
households  exjierience  a  slight  cost 
.savings  on  an  annual  basis,  due  to  a 
slight  reduction  in  monitoring  and 
Jiuhlic  notification  co.sts.  'The  nine 
Jiercent  of  households  belonging  to 
CW,Ss  that  Jierform  corrective  actions 
over  the  2.')-year  jieriod  of  analysis 
exjierience  an  increase  in  annual  net 
household  costs  of  less  than  SO. 70  on 
average  for  (iWSs  serving  greater  than 
4.100  jieojile  to  ajijiroximatelv  .S4..'i0  on 
average  for  CWSs  serving  4.100  or  fewer 
jieojile  on  an  annual  basis.  EBA 
estimated  that  24  jiercent  of  households 
are  serv  ed  by  CWSs  that  do  not  jierform 
assessments  or  corrective  actions  over 
the  2.')-year  jieriod  of  analysis  because 
they  never  exceed  an  assessment  trigger. 
This  grouji  of  households  .served  liv 
.small  systems  (4.100  or  fewer  jieojile) 
exjieriences  a  slight  cost  change  on  an 
annual  basis,  comjiaralile  to  those 
Jierforming  assessments  hut  no 
corrective  actions.  Overall,  the  main 
driver  of  additional  household  costs 
under  the  R'TCR  is  corrective  actions. 


Exhibit  Vl-22— Summary  of  Net  Annual  Per-Household  Costs  for  the  RTCR 

[2007$] 


3%  discount  rate 

7%  discount  rate 

Population  served  by  PWS 

RTCR  Net 
cost  per 
household 

Alternative 
option  net 
cost  per 
household 

RTCR  Net 
cost  per 
household 

Alternative 
option  net 
cost  per 
household 

All  Community  Water  Systems  (CWSs) 
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Exhibit  VI-22— Summary  of  Net  Annual  Per-Household  Costs  for  the  RTCR— Continued 

[2007$] 


Population  served  by  PWS 

3%  discount  rate 

7%  discount  rate 

RTCR  Net 
cost  per 
household 

Alternative 
option  net 
cost  per 
household 

RTCR  Net 
cost  per 
household 

Alternative 
option  net 
cost  per 
household 

>4,100  . 

0.05 

0.05 

0.05 

0.05 

Total  . 

0.06 

0.06 

0.05 

0.05 

Community  Water  Systems  (CWSs)  performing  Level  1/Level  2  Assessments  (and  no  Corrective  Actions) 

<4,100  . 

(0.22) 

(0.19) 

(0.16) 

(0.13) 

>4,100  . 

(0.01) 

(0.01) 

(0.01) 

(0.01) 

Total  . 

(0.02) 

(0.02) 

(0.01) 

(0.01) 

Community  Water  Systems  (CWSs)  performing  Corrective  Actions 

<4,100  . 

4.47 

4.51 

3.93 

3.98 

>4,100  . 

0.66 

0.66 

0.55 

0.55 

Total  . 

0.80 

0.80 

0.68 

0.68 

Community  Water  Systems  (CWSs)  not  performing  Level  1/Level  2  Assessments,  or  Corrective  Actions 


<4,100  . 

>4,100  . 

(0.00) 

0.02 

0.04 

0.06 

Total  . 

(0.00) 

0.00 

0.01 

0.02 

Source:  RTCR  EA  (USEPA  2012a). 


//.  Incivinontdl  (k)sts  and  liana  fits 

The  R'l’CR  nrgulatory  options  achieve 
increasing  levels  ot  benefits  at 
increasing  levrds  of  costs.  The  regulatory 
o])tions  for  this  rule,  in  order  of 
increasing  costs  and  benefits  (Option  1 
lowest  and  Option  3  highest)  an;  as 
follows: 

•  0])tion  1:  l‘)8‘)TOR  option 

•  Option  2:  RTCR 

•  Option  3:  Alternative  option 

Incremental  costs  and  benefits  are 

those  that  are  incurred  or  realized  to 
reduce  potential  illnes.ses  and  deaths 
from  one  alternative  to  the  next  more 
stringent  alternative.  E.stimates  of 
incremental  co.sts  and  benefits  are 
useful  when  con.sidering  the  economic 
efficiency  of  different  regulatory 


alt(!rnative.s  considered  hv  FRA.  One 
goal  of  an  inc:r(!mental  analysis  is  to 
identify  the  regulatorv  alternatives 
where  net  social  benefits  are 
maximized.  However,  incremental  net 
benefits  analysis  is  not  possible  when 
benefits  are  discu.ssed  (pialitativelv  and 
are  not  monetized,  as  is  the  case  with 
the  R  rCR. 

However,  incremental  analvsis  can 
still  jjrovide  information  on  relative 
cost-effectiveness  of  different  regulatorv 
options.  For  the  R'l’CR.  only  co.sts  were 
monetized.  While  benefits  were  not 
(luantified,  an  indirect  proxy  for  benefits 
was  (|uantified.  I’o  compare  the 
additional  net  cost  increases  and 
a.ssociated  incremental  benefits  of  the 
RTCR  and  the  Alternative  option, 
benefits  are  pr(;.s(!nted  in  terms  of 


corrective  ai:tion.s  |)erformed  since 
performance  of  corrective  actions  is 
exp(!cted  to  have  the  impact  that  is  most 
directly  translatable  into  potential 
health  benefits. 

Exhibit  Vl-23  shows  the  incremental 
cost  of  the  R'l’CR  over  the  1989  T(iR  and 
the  Alternative  option  over  the  RTCiR  for 
co.sts  annualized  using  three  ])ercent 
and  seven  percent  discount  rates.  The 
non-monetized  corrective  action 
endpoints  are  discounted  in  order  to 
make  them  com])aral)le  to  monetized 
endpoints.  The  relationship  between  the 
incremental  co.sts  and  benefits  is 
examined  further  with  respect  to  cost 
effectiveness  in  section  YI.M  of  this 
preamble.  Banafit  Cost  Datannination 
for  tha  BTCB. 


Exhibit  VI— 23  Incremental  Net  Change  in  Annualized  Costs  (SMillions,  2007$)  and  Benefits 

[Number  ot  Corrective  Actions] 


Costs  (Smillions) 

Regulatory  option 

3% 

7% 

1989  TCR  . 

186.1 

178.8 

RTCR  . 

200.4 

193.0 

Incremental  RTCR  ’  . 

14.3 

14.2 

Alternative  Option  . 

215.7 

210.5 

Incremental  Alternative  Option  ^ . 

15.3 

17.5 

Benefits 

(L2  corrective  actions) 


No  change  3 


’  Represents  the  incremental  net  change  of  the  RTCR  over  the  1989  TCR  option. 
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^Represents  the  incremental  net  change  of  the  Alternative  option  over  the  RTCR.  Add  incremental  net  change  for  Alternative  option  to  incre¬ 
mental  net  change  for  RTCR  to  calculate  the  total  net  change  of  the  Alternative  option  over  the  1989  TCR  option. 

Note.  The  RTCR  occurrence  model  yields  the  number  of  corrective  actions  that  are  expected  to  be  implemented  in  addition  to  (net  of)  those 
already  implemented  under  the  1989  TCR.  The  model  does  not  incorporate  an  estimate  of  the  number  of  corrective  actions  implemented  per 
year  under  the  1989  TCR  and  does  not  yield  a  total  for  the  RTCR  and  Alternative  option  that  includes  the  1989  TCR  corrective  actions.  Benefits 
shown  include  corrective  actions  based  on  L2  assessments.  Detailed  benefits  and  cost  information  is  provided  in  Appendices  A  and  C,  respec¬ 
tively,  of  the  RTCR  EA  (USEPA  2012a). 

^As  explained  in  section  VI.F.2.f  of  this  preamble,  Corrective  actions,  for  modeling  purposes,  EPA  estimates  the  net  change  only  in  the  num¬ 
ber  of  corrective  actions  performed  under  the  RTCR  and  Alternative  option  compared  to  the  1989  TCR  and  thus  did  not  quantify  the  (non-zero) 
baseline  number  of  corrective  actions  performed  under  the  1989  TCR. 


/.  Benefits  From  Simiiltoneoiis 
Beduction  of  (io-occinring 
(iontaminonts 

As  discussed  in  section  VI. F  of  this 
|)reanil)le.  Anticipated  Benefits  of  the 
BTCB.  the  potential  iHinefits  from  the 
RTCR  include  avoidance  of  a  full  range 
of  health  effects  from  the  consumption 
of  f(H:ally  contaminated  drinking  water, 
including  the  following:  acute  and 
chronic  illness,  endemic  and  epidemic 
disease,  waterborne  discjase  outbreaks, 
and  death. 

Svstmns  may  choose  corrective 
actions  that  also  reduce  other  drinking 
water  contaminants  as  a  result  of  the 
fact  that  the  corrective  action  eliminates 
a  pathway  of])otential  contamination 
into  the  distribution  sy.stem.  For 
exam|)le.  eliminating  a  cross  connection 
reduc(>s  tlie  |)otential  for  chemical 
contamination  as  well  as  microbial.  Due 
to  a  lack  of  contamination  co-occurrence 
data  that  could  relate  to  the  eftect  that 
tnxitment  corrective  action  mav  have;  on 
contamination  entering  through 
distribution  .systtmi  pathwavs.  FPA  has 
not  (piantified  such  potential  hmudits. 

/.  (ihange  in  Bisk  From  Other 
Oontaminnnts 

All  surface  wat(;r  sy.stems  an;  already 
recpiired  to  disinfect  under  the  SWTR 
(ll.SFPA  1981)1).  .'i4  FR  27488.  |une  29. 
1989)  hut  the  RT(3<  could  imi)act 
currently  undisinfected  ground  water 
systems.  If  a  previously  imdisinfected 
ground  water  .system  chooses 
disinfection  as  a  corrective  action,  the 
disinfectant  can  niact  with  pipe  .scale 
causing  increased  risk  from  some 
contaminants  that  may  he  entrained  in 
the  pii)e  .scales  and  other  water  (piality 
problems.  Fxamphjs  of  contaminants 
that  could  he  released  include  lead, 
copper,  and  arsenic.  Disinfection  could 
also  po.ssihlv  lead  to  a  temporarv 
discoloration  of  the  water  as  the  scale  is 
loosened  from  the  j)ipe.  'I'hese  risks  can 
he  addressed  by  gradually  phasing  in 
disinfection  to  the  svstem,  hv  targeted 
flushing  of  distribution  system  Jiiains. 
and  by  maintaining  an  effective 
corrosion  control  program. 

introducing  a  disinfectant  could  also 
result  in  an  increased  risk  from 
disinfection  hyj)roducts  (DflPs).  Risk 
from  flBl^s  has  alreadv  been  addressed 


in  the  Stage  1  Disinfection  i1vj)roducts 
Rule  (DBPR)  (lISFPA  1998a)‘and 
additional  consideration  of  DBl’  risk  has 
been  addres.sed  in  the  final  Stage  2 
DBPR  (USEl’A  2()()()e).  In  general, 
ground  water  sy.stems  are  less  likely  to 
exj)erience  high  levels  of  DBFs  than 
surface  water  systems  hecau.se  they  have 
lower  levels  of  naturally  occurring 
organic  materials  that  contribute  to  DBP 
formation. 

FPA  does  not  expect  many  previously 
imdisinfected  systems  to  add 
disinfection  as  a  result  of  either  the 
R'l’CR  or  Alternative  rule  options. 

(Ground  water  .systems  that  are  not 
currently  disinfecting  may  eventually 
install  disinfection  if  RTCR  distribution 
system  monitoring  and  assessments, 
and/or  suliseiiuimt  source  water 
monitoring  reipiired  under  the  CWR, 
result  in  the  deti;rmination  that  source 
wat(!r  tr(!atment  is  r(!(]uired. 

K.  Effects  of  Fec(d  (Contamination  and/ 
or  Widerhorne  Paiho<>ens  oji  the  OeneraJ 
Fojjidation  and  Sensitive 
Snh})opnIations 

ft  is  antici|)ated  that  the  reiiuirements 
of  the  RTCR  will  hel])  reduce  jiathways 
of  entry  for  fecal  contamination  and/or 
waterborne  jiathogens  into  the 
distribution  system,  thendiy  reilucing 
risk  to  both  the  general  ])opulation  as 
well  as  to  sensitive  suhpopulations. 

As  discussed  previously  in  this 
preamble,  fecal  contamination  may 
contain  waterborne  pathogens  including 
bacteria,  viruses,  and  parasitic  protozoa. 
Waterborne  pathogens  can  cause  a 
variety  of  illne.sses,  including  acute 
gastrointe.stinal  illne.ss  (ACl)  with 
diarrhea,  abdominal  discomfort,  nausea, 
vomiting,  and  other  .symptoms.  Most 
ACf  ca.ses  are  of  short  duration  and 
riisult  in  mild  illness.  Other  more  .severe 
illnes.ses  cau.sed  hv  waterborne 
pathogens  include  hemolytic  uremic 
syndrome  (DUS)  (kidney  failuri!), 
hejiatitis.  and  bloody  diarrhea  (WdfO 
2004).  Chronic  disease  such  as  irritable 
howid  syndrome,  reduced  kidney 
function,  hypertension  and  reactive 
arthritis  can  result  from  infection  by  a 
waterborne  agent  (Clark  et  al.  2008). 

Waterborne  ])athogi;ns  may 
subsequently  infect  other  peojile 
through  a  variety  of  other  routes  (WHO 
2004).  When  humans  are  expo.sed  to  and 


infected  by  an  enteric  pathogim.  the 
pathogen  becomes  capable  of 
reproilucing  in  the  gastrointestinal  tract. 
As  a  result,  healthy  humans  shed 
pathogens  in  their  feces  for  a  ])eriod 
ranging  from  days  to  weeks.  This 
shedding  of  ])athogens  often  occurs  in 
the  absence  of  any  signs  of  clinical 
illness.  Regardle.ss  of  whether  a 
|)athogen  causes  clinical  illness  in  the 
person  who  sheds  it  in  his  or  her  feces, 
the  j)athogen  being  shed  may  infect 
other  ])eople  directly  by  person-to- 
person  spread,  contact  with 
contaminated  surfaces,  and  other 
means,  which  are  collectively  referred 
to  as  .secondarv  sjiriuid. 

When  sensitive  suhpojiulations  are 
exposed  to  fecal  contamination  and/or 
waterborne  j)athogens,  more  severe 
illne.ss  (and  sometimes  death)  can  occur. 
lixam])le.s  of  sensitive  .suh])opulations 
are  provided  in  chapter  2  of  the  R'l'HR 
FA.  The  potential  health  effects 
associated  with  sensitive  po])ulation 
grou|)s — children,  jiregnant  women,  the 
elderly,  and  the  immunocomin’omised — 
are  de.scrihed  in  the  following 
paragrajihs. 

1.  Ri.sk  to  Children,  Ihegnant  Women, 
and  the  Flderly 

Children  and  the  elderly  are 
particularlv  vulnerable  to  kidney  failure 
(hemolytic  uremic  syndrome)  cau.sed  by 
the  j)athogenic  bacterium  E.  coli 
()1.')7:H7.  Kidnev  failure  in  children  and 
the  elderly  have  resulted  from 
waterborne  outbreaks  due  to  exposure  to 
E.  co// ()l.'j7:H7  from  consuming  ground 
water  in  (]ahool,  Missouri  (Swerdlow  el 
al.  1992);  Alpine,  Wyoming  (Olsen  et  (d. 
2()()2):  Washington  Countv,  New  York 
(NY  .State  DOll  2000);  and  Walkerton, 
Ontario,  Canada  (Health  Canada  2000). 

'I’he  risk  of  acute  illne.ss  and  death 
du(!  to  viral  contamination  of  drinking 
water  de|)ends  on  .several  factors, 
including  the  age  of  the  expo.sed 
individual.  Infants  and  young  children 
have  higher  rates  of  infection  and 
di.sease  from  entiirovi ruses  than  other 
age  groups  (IJ.SFPA  1999).  .Sevmal 
enteroviru.ses  that  can  he  transmitted 
through  water  can  have  serious  health 
conse(]uence.s  in  children.  Fnteroviruses 
(which  include  jioliovirus, 
coxsackievirus,  and  echovirus)  have 
been  implicated  in  cases  of  flaccid 
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paralysis,  myocarditis,  (;n(:e])halitis, 
hemorrhagic  conjunctivitis,  and 
diabetes  mellitns  (Dalldorf  and  Melnick 
IttB.'j;  Smith  1970;  Berlin  el  al.  1993; 
Cherry  199.'’j;  Melnick  1990;  CDC  1997; 
Modlin  1997).  Women  mav  he  at 
increa.sed  risk  from  enteric  viruses 
during  ])regnancy  ((ierha  ei  al.  1990). 
Fnterovirns  infections  in  ])regnant 
women  can  also  he  transmitted  to  the 
nnl)orn  child  late  in  pregnancy, 
sometimes  resulting  in  severe  illness  in 
the  newborn  (USEBA  2()00h). 

Other  waterborne  viruses  can  also  he 
particularly  harmful  to  children. 
Rotavirus  (lis|jroportionately  affects 
children  less  than  five  years  of  age 
(Barashar  et  al.  1998).  However,  the 
])entavalent  rotavirus  vaccine  licensed 
for  use  in  the  United  States  has  been 
shown  to  he  74  percent  effective  against 
rotavirus  gastroenteritis  of  any  severitv 
(Dennehy  2008).  For  echovirns,  children 
are  disproportionately  at  risk  of 
becoming  ill  once  infected  (Modlin 
1980).  According  to  CDU,  echovirns  is 
not  a  vaccin(!-preventahle  disea.se  (CDC 
2007). 

'I'lie  elderly  are  ])articnlarly  at  risk 
from  diarrheal  diseases  (CJlass  at  al. 
2000)  such  as  those  associated  with 
waterborne  ])athogens.  In  the  US, 
approximately  .OO  ])ercent  of  diarrheal 
deaths  occur  among  those  older  than  74 
years  of  age,  and  77  ])ercent  of  diarrheal 
deaths  occur  among  those  older  than  04 
years  of  age.  In  Ciahool.  Missouri 


(Swerdlow  at  al.  l‘)92),  a  wat(;rhorne  E. 
call  Ql.'j7:U7  outbreak  in  a  ground  water 
system  resulted  in  four  d(!aths,  all 
among  the  elderly.  One  death  occurred 
from  IIUS  (kidney  failure),  the  others 
from  gastrointestinal  illness. 
Furthermore,  hospitalizations  due  to 
diarrheal  disease  are  higher  in  the 
elderly  than  younger  adults  (Ulass  at  al. 
2()()()).  Average  hospital  stavs  for 
individuals  older  than  74  years  of  age 
due  to  diarrheal  illness  are  7.4  davs 
com])ared  to  4.1  days  for  iiulividuals 
aged  20  to  49  ((Jla.ss  at  al.  2000). 

It  is  anlici])ated  that  the  retpurements 
of  the  RTCR  will  help  reduce  pathways 
of  entry  for  fec;al  contamination  and/or 
waterborne  jjathogens  into  the 
distribution  sy.stem,  thereby  reducing 
risk  to  both  the  general  population  as 
well  as  to  sensitive  suh])opulations  such 
as  children,  pregnant  women,  and  the 
elderly. 

2.  Risk  to  Immunocompromised  Bersons 

ACd  .symptoms  may  be  more  severe  in 
immunocom|)romised  persons  (Fri.sbv  at 
al.  1997;  Uarey  at  al.  2004).  Such 
pcM'sons  include  those  with  accpiired 
immune  deficiency  syndrome  (AID.S), 
cancer  patieids  undergoing 
chemotherapy,  organ  transplant 
reci])ients  treated  with  drugs  that 
sujjpre.ss  the  immune  .system,  and 
patients  with  autoimmune  disorders 
such  as  lu])u.s.  In  AID.S  j)atients, 
Ci'vptoHpoiidium ,  a  waterlM)rn(! 

])rotozoa,  has  been  found  in  the  lungs. 


ear,  stomac:h,  bile  duct,  and  pancreas  in 
addition  to  the  small  intestine  (Farthing 
2000).  Immunocompromised  patients 
with  severe  persistent  crvptos])ori(liosis 
may  die;  (Uarey  at  al.  2004). 

For  the  immunocompromised.  Gerha 
at  al.  (19‘Hi)  reviewed  the  literature  and 
reported  that  enteric  adenovirus  and 
rotavirus  are  the  two  waterborne  viruses 
mo.st  commonly  isolated  in  the  stools  of 
AID.S  ])atients.  For  patients  undergoing 
bone-marrow  transplants,  several 
studies  cited  hv  Gerha  at  al.  (1990) 
reported  mortality  rates  greater  than  .'iO 
percent  among  patients  infected  with 
enteric  viruses. 

It  is  anticipated  that  the  reepdrements 
of  the  RTGR  will  help  reduce  pathways 
of  entry  for  fecal  contamination  and/or 
waterborne  pathogens  into  the 
distribution  system,  thereby  reducing 
ri.sk  to  both  the  general  population  as 
well  as  to  sensitive  sid)po])ulations  such 
as  the  innnunocom])romised. 

L.  Vneartaintias  in  tha  Banafit  and  (lost 
Estiinatas  for  tha  HTCB 

A  computer  simulation  model  was 
used  to  estimate  costs  and  indicators  of 
benefits  of  the  K'l'GR.  Exhibit  VI-24 
shows  that  thest;  outputs  depemd  on  a 
number  of  key  model  inputs.  This 
section  de.scrihes  analyses  that  were 
conducted  to  under.stand  how 
uncertainties  in  these  inj)uts 
contributed  to  uncertainty  in  model 

OUt])UtS. 
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t^xhibit  VI-24  Simulation  Model,  Inputs,  and  Outputs 


(Outputs 


Fnplemeiitation  Assumptions 
Oiow  systems  unplement 
moratoung  pi  oinsions,  mcludmg. 
those  for  reduc  ed  monitoi'ing) 

Unit  Costs  (sampling,  analysis, 
assessments,  corrective  actions) 

Occun  ence  Paiameters  (pai  ameter 
pans  describe  how  occurrence 
vanes  from  system-to-system) 

Effectiveness  Pai  ameters  (fr  action 
of  assessments  that  lead  to 
corrective  actions  arid  the  degree 
to  wliich  these  reduce  indicator 
occunence) 

Gr  ound  Water  Pule  eff  ects 
(detenrune  how  -often  s-ource  water 
sampling  leads  to  new  disuifection  or 
other  actions  that  chai'ige  aPWS's 
indicator  occun  ence  levels) 


Samplu'igP-esults  (number  of  samples 

taken,  and  number  found 

to  be  TC-positive  and  EC-positive) 

Non-acute  and  acute  iriolations. 
Assessments  Conducted  (Level  1  and 
Level  2) 

Conective  Actions 

Occurrence  P,ates  for  total  colitonn 
and  E.  coSi 

Total  $  Costs 


1.  Inpiit.s  and  Their  llucertaiutie.s 

It  is  anticipated  tliat  the  retpiireiuents 
of  the  RTGR  will  help  reduce  jiathwavs 
of  entry  for  fecal  containination  and/or 
waterborne  jiathogens  into  tlie 
(listrihntion  .system,  thereby  reducing 
exjiosnre  and  illness  from  tlie.se 
contaminants  in  drinking  water.  The.se 
exposure  and  illness  reductions  could 
not  he  modeled  and  estimated 
(luantitatively,  due  to  a  lack  of  a 
i|uantitative  relationship  between 
indicators  and  pathogens.  Section  VI. E. 3 
of  this  preamble.  NoiKjiHintifidhh^ 
haiwfits.  and  chajiter  (i  of  the  RTCR  EA 
discuss  this  i.ssue  (pialitativelv. 

Model  outputs  include  two  im])ortant 
indicators  that  are  used  to  (pialitativelv 
de.scrihe  benefits:  E.  co// occurrence  in 
routine  total  coliform  samples  and  the 
occurrence  of  Level  1  and  2 
assessments.  These  outputs  were 
monitored  as  endpoints  in  the 
sensitivity  analyses  described  in  this 
.section. 


Quantified  national  cost  e.stimates 
include  costs  of  nupiired  monitoring, 
a.ssessments.  corrective  actions,  and 
public  notifications.  Total  costs  were 
monitored  as  end-points  in  the 
sensitivity  analyses  described  in  this 
section. 

None  of  the  inputs  shown  in  Exhibit 
Vl-24  is  ])erfectly  known,  so  each  has 
some  degree  of  uncertainty.  Some  of 
the.se  inputs  are  informed  directly  hv 
data,  .so  their  uncertainties  are  due  to 
limitations  of  the  data.  For  example, 
uncertainty  about  the  statistical  model 
used  to  characterize  occurrence  is  due 
to  the  limited  numhers  of  sy.stems  and 
measurements  per  .system  in  the  Six- 
Year  Review  2  data.set.  Other  injiuts  are 
informed  by  jirofessional  judgment,  so 
their  uncertainties  are  expressed  in 
terms  of  rea.sonahle  upper  and  lower 
hounds  that  are,  themselves,  based  on 
expert  judgment.  For  (example.  10 
percent  of  a.ssessments  (rejire.senting  the 
incremental  increase  over  the  198‘)  'LOR) 


are  expected  to  result  in  effective 
corrective  actions,  ha.sed  on  ])rofe.ssiona 
judgment,  with  reasonable  upper  and 
lower  hounds  of  20  ])ercent  and  5 
percent,  respectively. 

.Sensitivity  analyses  were  conducted 
to  assess  the  degree  to  which 
uncertainties  about  .selected  iipnits 
contribute  to  uncertainty  in  the 
resulting  cost  estimates.  'I'he  analyses 
focu.sed  on  the  inputs  that  are  listed  in 
Exhibit  VI-24.  Varying  the  assumjitions 
about  the  percentages  of  corrective 
actions  identified  and  the  effectiveness 
of  those  actions  has  a  less  than  linear 
effect  on  outcomes,  and  the  RTGR 
continues  to  he  less  costly  than  the 
Alternative  ojition  under  all  scenarios 
modeled.  Exhibits  .'i.22a  and  .^).22h  of 
the  R'fGR  EA  ]irovide  summaries  of  the 
driving  model  parameters  and  indicate 
where  in  the  R'FGR  EA  the  full 
discussion  of  uncertainty  on  each 
])arameter  is  contained. 
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Not  shown  in  Kxhilnt  VI-24  are  some 
inputs  tliat  are  very  well  known.  These 
ar(!  invcmlorv  data,  whieli  include  the 
list  of  all  I’V\^Ss  affe(:t(!(l  by  the  RTCiR 
and,  for  each  sy.sl(!in,  information  on  its 
source  water  type,  disiniection  practic:e, 
and  population  served.  Although  this 
information  is  not  ])erf(!ct.  anv 
uncertainty  is  believed  to  have 
negligible  impact  on  mothd  out})uts. 

Id’A  did  not  conduct  .scmsitivity 
analyses  to  evaluate  the  im])ortance  of 
these  small  uncertainties. 

2.  Sensitivity  Analysis 

D(!fanlt  values  of  the  model  inputs  are 
considered  reasonable  best-estimates. 
Model  outputs  that  are  obtained  when 
the  inputs  are  set  to  these  default  values 
are  also  considered  to  be  reasonable 
Ixist-estimates.  ERA  conducted 
.sensitivity  analyses  to  learn  how  much 
the  outputs  might  change  when 
individual  inputs  are  changed  from 
their  defaidt  values.  The  aj)j)roach  taken 
was  to  change  each  input  to  some 
rea.sonahle  upper  and  lower  hounds, 
based  on  professional  judgment. 

Manv  of  the  uncertainties  are 
expected  to  im])ac:t  the  model  oiitjjut  in 
a  similar  fashion  for  the  1089  'IXiR, 
R'l'CR,  and  the  Alternative  option.  For 
(ixample,  an  increa.S(;  in  a  total  coliform 
occurrence  tends  to  increase  the  total 
cost  and  hcmefit  estimates  for  all  of  the 
rule  alternatives,  because  the  benefit 
and  cost  analyses  focus  on  net  changes 
among  the  1989  TCiR.  RTC.R,  and 
Alternative  o]jtion.  the.se  common 
.sources  of  uncertainty  may  tend  to 
cancel  out  in  the  net  change  analyses. 
Other  uncertainties  were  expected  to 
have  stronger  influence  on  net  changes 
among  the  1989  TOR.  RTOR.  and 
Alternative  o])tion  because  of  their 
uiKKjual  inlluence  on  the  o])tions.  For 
example,  a.ssumptions  about  the 
effectiveness  of  corrective  actions 


influences  total  costs  of  the  R'l’CR  and 
Alt(!rnative  oj)tion,  hut  not  the  1989 
'I’C.R  oj)tion. 

R(;.sult.s  of  the  .sensitivity  analyses 
(rei)ort(!d  in  the  RTOR  EA)  showed  that 
the  fundamental  conclusions  of  tin; 
(;conomic  analysis  do  not  change  ov(!r  a 
wide  range  of  as.sum|)tion.s.  both  the 
RTOR  and  Alternative  option  jjrovide 
benefits  as  compareel  to  the  1989  'I'CR. 
Varying  key  a.s.sumi)tion.s  has  a  less  than 
linear  effect  on  outcomes,  and  the  RT(iR 
continues  to  he  less  costly  than  the 
Altciinative  o])tion  under  all  scenarios 
modcded.  See  section  .'1.3. 3.1  of  the 
R'l'CR  EA  for  details. 

M.  /?ei7e///  (Jost  Dctt^iminution  for  tho 

HTCn 

Rursuant  to  SDVVA  section 
1412(1))(())(A).  ERA  has  determined  that 
the  benefits  of  the  R'FCR  jn.stifv  the 
i:o.sts.  In  making  this  determination. 

ERA  considered  (piantified  and 
noncpiantified  benefits  and  costs  as  well 
as  the  other  comijonents  of  the  MRRCiA 
outlined  in  .section  1412(h)(3)(C)  of  the 
SDWA. 

Additionally.  ERA  used  .several  other 
techniciues  to  compare  hcmefits  and 
costs  including  a  break-even  analysis 
and  a  cost  effectiveness  analysis.  ERA 
developed  a  hreak-evmi  analysis  to 
inform  the  di.scussion  of  whether  the 
benefits  justify  the  cost  of  the 
regulation.  'Rlu!  hreak-iiven  analysis  (.see 
chapter  9  of  the  R'l’CR  EA)  was 
conducted  using  two  examjjle 
pathog(!n.s  resj^onsihle  for  some 
(unknown)  proportion  of  waterborne 
illnesses  in  the  United  States;  shiga 
toxin-])rodncing  E.  coli  0157:117-  (S'FEC 
0157:117)  and  Salnionulla.  In  the  break¬ 
even  analysis,  CiD(i  and  Economic 
Research  Service  (ERS)  estimates  were 
used  for  S'FE(i  0157:117  and  SolinonoIIo 
infections,  re.spectively.  Valuations  of 
medical  cases  were  develoj)ed  using  the 


ERS  Foodhorne  Illness  Calculator. 
Chapter  9  of  the  R'FCiR  EA  has  a 
complete  discu.ssion  of  the  break  evcm 
analysis  and  how  costs  per  case  were 
calculated. 

based  on  either  example  pathogen 
considered  in  the  hreakiiven  analysis,  a 
small  number  of  fatal  cases  annuallv 
would  need  to  be  avoided,  relative  to 
the  (il)C'.s  estimate  of  ca.ses  caused  by 
waterborne  pathogens,  in  order  to  break 
even  with  rule  costs.  For  example, 
und(!r  the  RT(iR,  just  two  deaths  would 
need  to  be  avoided  annually  using  a 
three  percent  discount  rate  based  on 
consideration  of  the  bacterial  pathogen 
S'FE(i  0157:117.  Alternatively, 
approximately  3,()()()  or  8.()()()  non-fatal 
cases,  using  the  enhanced  or  traditional 
benefits  valuations  approaches,  * 
respectively,  would  need  to  be  avoided 
to  break  even  with  rule  costs.  As 
expected  based  on  its  costs,  the  lower 
cost  of  the  R'FCR  relative  to  the 
Alternative  o})tion  means  that  fewer 
cases  need  to  he  avoided  in  «)rder  to 
break  even.  Sec;  Exhibit  Vl-25. 

As  Exhibit  Vl-25  shows, 
approximately  2  deaths  would  n(;ed  to 
be  avoided  from  a  Soliuonollo  inf(;ction 
for  the  rule  to  break  even.  'Flu;  (;stimat(;d 
nnmher  of  non-fatal  S(ilnu)n(rll(i  ca.si;.s 
that  would  n(;(;d  to  he  avoided  to  hn;ak 
even  is  apjcroximately  10, ()()()  or  08.000 
casccs  under  the  enhanced  and 
traditional  l)en(;fit.s  valuations 
a])])roac:hes,  r(;spectivelv.  Civen  the; 
large  number  of  potentied  waterborne 
pathogens  shown  to  occur  in  RWSs  and 
the;  rc;latively  low  lu;!  costs  of  the  R'F(3<. 
ERA  believes,  as  discu.ss{;d  in  this 
section  and  in  the  R'FCiR  EA,  that  the 
RTCR  is  likely  to  at  least  break  even, 
(’.hapter  9  of  the  R'Ff’R  EA  has  a 
complete  discu.ssion  of  the  hrccak-even 
analysis  and  how  costs  per  case  were 
calculated. 


Exhibit  Vl-25— Estimated  Breakeven  Threshold  for  Avoided  Cases  of  E.  coli  0157:H7  and  Salmonella 


Discount  rate 
(percent) 

RTCR 

Alternative  option 

Cost  of  illness  (COI)  methodology 

Non-fatal 
cases  only 

Fatal  cases 
only’ 

Non-fatal 
cases  only 

Fatal  cases 
only  ’ 

E.  CO// 0157:H7 

Traditional  COI . 

3 

8,000 

1.6 

17,000 

3.4 

7 

8,000 

1.6 

18,000 

3.6 

Enhanced  COI  . 

3 

3,000 

1.6 

6,000 

3.4 

Salmonella 

7 

3,000 

1.6 

6,000 

3.6 

-  AccdnliTig  to  lli(!  Wdl)  .sil(!  oi  Iho  AiiuM'icaii 
.Acaildinv  ol  Family  t’liv.sicians  (http:// 

\v\\  \v.(i(ilp.()rg/(ilp/2()ll()()-l()l/lii)s/ 1 1  .hlnil).  ".Shiga 
loxiii-pi'oduiang  l■:sch(!^chi<l  coli  is  a  group  ol 
hactoria  strains  capahio  ot  causing  significant 
human  distjaso.  Tho  pathogen  is  transmitted 
primarily  liy  food  and  has  Irecome  an  important 
liathogen  in  industrialized  North  America.  I'he 
subgroup  enterolKunorrhagic  /i.  coli  includes  the 


r(!lativelv  important  .serotvpe  ()l.'i7:ll7.  and  mon! 
than  lilt)  other  non-()t,'j7  strains." 

'Moth  traditional  and  enhanced  cost  of  illness 
(COI)  approaches  count  the  value  of  the  diriMit 
nuulical  costs  and  of  time  lost  that  would  he(>n 
spent  working  fora  wag(!.  hut  differ  in  tluur 
as.sessment  of  the  value  of  time  lost  that  would  he 
spent  in  nonmarket  work  (e.g..  hou.smvork. 


vardwork.  and  raising  childnm)  and  hnsno!  (e.g.. 
recreation,  familv  time,  and  sleep).  Thev  also  difliu' 
in  their  valuation  of  (otluu')  disutilitv.  which 
encompas.s(!.s  a  rangi!  of  factors  of  widl-hiung. 
including  lioth  inconvenience  and  any  pain  and 
sulfering.  .\  comph^ti!  discussion  of  tiu!  traditional 
and  enhanced  COI  approaches  can  In;  found  in 
Appendix  F  of  the  RTCK  FA  (U.SFl’A  2012a). 
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Exhibit  VI-25 — Estimated  Breakeven  Threshold  for  Avoided  Cases  of  E.  coli  0157:H7  and  Salmonella — 

Continued 


Cost  of  illness  (COI)  methodology 

Discount  rate 
(percent) 

RTCR 

Alternative  option 

Non-fatal 
cases  only 

Fatal  cases 
only’ 

Non-fatal 
cases  only 

Fatal  cases 
only  ’ 

Traditional  COI . 

3 

68,000 

1.6 

141,000 

3.4 

7 

68,000 

1.6 

151,000 

3.6 

Enhanced  COI  . 

3 

10,000 

1.6 

21,000 

3.4 

7 

10,000 

1.6 

23,000 

3.6 

’  Calculations  for  fatal  cases  include  the  non-fatal  COI  component  for  the  underlying  illness  prior  to  death. 

Note;  The  number  of  cases  needed  to  reach  break-even  threshold  is  calculated  by  dividing  the  net  change  in  costs  for  the  RTCR  by  the  aver¬ 
age  estimated  value  of  avoided  cases. 

E.  coli  0157:H7  and  Salmonella  are  only  two  of  multiple  pathogenic  endpoints  that  could  have  been  used  for  this  analysis.  Use  of  additional 
pathogenic  contaminants  in  addition  to  these  single  endpoints  would  result  in  lower  threshold  values. 

Detail  may  not  add  due  to  independent  rounding. 

The  breakeven  threshold  is  higher  using  a  7%  discount  rate  than  a  3%  discount  rate  under  the  Alternative  option.  This  result  is  consistent  with 
the  costs  of  the  Alternative  option  being  higher  using  the  7%  discount  rate,  which  is  caused  by  the  frontloading  of  costs  in  the  period  of  analysis, 
as  explained  further  in  Chapter  7  of  the  RTCR  EA  (USEPA  2012a). 


Cost-ciffectiveness  is  anothm'  way  of 
examining  the  benefits  and  costs  of  the 
rule.  Fxhihit  VI-2(i  shows  the  cost  of  the 
rule  per  corrective  action  im|)leniented. 
T'he  cost-effectiveness  analvsis,  as  witli 
the  net  l)enefits.  is  limited  l)ecause  FPA 


was  al)le  to  only  i)artially  (|uantify  and 
monetize  the  l)enefits  of  the  RTCR.  As 
disciKssed  jrreviously  and  demonstrated 
in  the  RTCR  EA.  the  RTCR  achieves  the 
lowest  cost  per  corrective  action 
avoided  among  the  options  considered. 


The  incremental  cost-effectivene.ss 
analysis  shows  tliat  the  RTCR  has  a 
lower  cost  per  corrective  action  than  the 
Alternative!  ojjtion. 


Exhibit  VI-26— Total  Net  Annual  Cost  per  Corrective  Action  Implemented  Under  RTCR  and  Alternative 
Option,  Annualized  (Using  Three  Percent  and  Seven  Percent  Discount  Rates) 

[SMillions,  $2007] 


Regulatory  scenario 

3%  discount  rate 

7%  discount  rate 

RTCR — Net  Change  . 

$14.3 

$14.2 

RTCR — Incremental  Number  of  Corrective  Actions  (L1  &  L2)  . 

616 

594 

RTCR — Cost  Effectiveness  Analysis  . 

$0.02 

$0.02 

Alternative  Option — Net  Change  . 

$29.6 

$31.7 

Alternative  Option — Incremental  Number  of  Corrective  Actions  (LI  &  L2) . 

808 

819 

Alternative  Option — Cost  Effectiveness  Analysis  . 

$0.04 

$0.04 

Note;  Corrective  actions  include  those  conducted  as  a  result  of  either  Level  1  or  Level  2  assessments.  Total  rule  costs  are  shown  in  Exhibit 
9.14  of  the  RTCR  EA  (USEPA  2012a).  Detailed  benefits  and  cost  information  is  provided  in  Appendices  A  and  C,  respectively,  of  the  RTCR  EA 
(USEPA  2012a). 


The  ])n!f(!rred  option  for  the  final  rnhi 
is  the  RTCR.  The  analvses  prirformed  as 
part  of  the  RTCR  EA  (U.SEPA  2012a) 
sujjport  th(!  (;ollective  judgment  and 
consensus  of  the  advisory  (;ommittee 
that  the  RT(;R  reciuirements  provide  for 
effective  and  effic.ient  revisions  to  the 
1080  TCR  regulatory  re(|uirement.s.  The 
estimated  net  cost  increase  of  the  RTCR 
is  small  (S14M  annually)  nilative  to  tlu! 
1080  TCR  and  small  (;ompared  to  the 
net  (;ost  in(;rease  of  the  Alternative 
ojjtion  (S30M-S32M)  relative  to  the 
l‘)80  TCR.  In  addition,  no  backsliding  in 
overall  risk  is  |)redicterl. 

iV.  (Joiunients  Heceived  in  liesijonse  to 
EPA's  Pequests  for  Comment 

In  the  proj)o.sal  for  the  RTCR.  ERA 
n!(|ue.sted  (;omment  on  the  .SAlTs 
(;oncern.s  (sele(;tion  of  the  RTfiR  o|)tion 
and  measures  for  tracking  long  term 
effect iven(!s.s  of  R'l'CR).  on  rej)lacement 
and  maintenance  (;osts  for  major 
distribution  system  apj)urtenances,  on 


assum])tions  regarding  State  u.se  of 
annual  monitoring  and  annual  site 
visits,  and  on  assumptions  regarding  the 
results  and  effectiveness  of  Level  1  and 
Level  2  as.sessments.  This  section 
summarizes  the  comments  ERA  re(;eived 
on  these  issues. 

1 .  .SAH's  (x)ncern.s 

Mo.st  comments  ERA  re(;eived  were  in 
favor  of  the  selection  of  the  RTCR 
option  over  the  1989  TTiR  and  the 
Alternative  oj)tion.  Comnuinters  thought 
that  the  additional  transition  costs 
associated  with  the  Alternative  ojition 
did  not  justify  the  relatively  small 
in(;r(!a.se  in  benefits  and  noted  that  over 
the  long  term  the  benefits  for  both 
options  w(!re  extremely  similar.  Some 
commenters  provided  ERA  with  spe(;ific 
input  on  what  kind  of  data  to  collect  in 
order  to  indicate  the  long  term 
effect ivene.ss  of  the  RT(]R.  Howevcir, 
most  commenters  instead  emphasized 
the  need  for  ,SDW1S  to  he  e(]uipped  to 


record  the  data,  and  that  neces.sary 
changes  to  SDWLS  he  maile  in  time  for 
the  rule  to  take  effect.  ERA  remains 
committed  to  ])roviding  the  necessary 
update  to  SD\V1S  before  the  final  rule 
goes  into  effec:t  and  will  continue  to 
work  with  data  users  to  identify  system 
data  collection  needs  and  measures. 

2.  Costs  of  Major  Distribution  System 
Apj)urtenances 

Most  comments  su))ported  ERA’S 
decision  not  to  include  rej)lacement  or 
maintenance  costs  of  major  distribution 
system  a])]nirtenances  under  the  RTCR. 
i  lowever,  some  commenters  exprtissed 
concern  that  some  systems,  in  particular 
small  systems,  do  not  ])lan  for  (;a])ital 
exjjendituriis.  and  therefore  the.se  costs 
should  he  included.  ERA  continues  to 
believe,  as  informed  by  the  TCR1),SAC 
d(!liherations,  that  the  as.sessment 
reepnrement  of  the  RTCR  may  hel])  to 
identify  when  the  useful  life  of  an 
a])])urtenance  has  occurred  or 
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maintenance  is  nujninnl,  l)nt  that  these 
costs  should  he  attril)ntal)l(!  to  regular 
maintenance  and  re])air,  not  to  the 
R'IXiR.  'rherel'ore,  liPA  has  not  changed 
this  assumption  in  the  KA  for  the  final 
rule. 

3.  Annual  Monitoring  and  Annual  .Site 
j  Visits 

I(;omments  on  this  subject  were 

mixed.  Most  commenters  thought  that 
the  assum])tion  that  only  states  that 

I  currently  allow  annual  monitoring  and 

conduct  annual  site  visits  would 
I  continue  to  do  so  under  the  RT(iR  was 

I  a  reasonahle  one.  However,  there  wen; 

.some  commenters  that  ])ointe(l  out  that 
some  .States  that  curnmtly  do  not  allow 
I  annual  monitoring  may  hegiu  to  allow  it 

I  hecau.se  of  a  lack  of  resources  and 

I  hecau.se  of  the  desire  to  nuiet  only  the 

I  minimum  aspects  of  the  RTCR.  Based 

on  .stakeholder  input  and  comments 
received.  EBA  continues  to  believe  that 
era’s  original  assum))tion  is  valid,  that 
only  .States  that  currently  allow  annual 
monitoring  and  ])erform  annual  visits 
would  continue  to  do  so. 

4.  Effect iveue.ss  of  As.sessmeuts 

.Several  commenters  agreed  that  ERA 
made  a  rea.sonahle  a.ssum])tion  that  10 
perc(mt  of  assessments  would  lead  to 
corrective  action  above  what  is 
occurring  under  the  1080  'IXiR.  For 
tho.se  that  did  not  agree  the  assumption 
was  reasonahle,  the  resi)onse  was  s])lit 
h(!twe(!n  tho.se  that  thought  the  estimate 
was  too  high,  and  tho.se  that  thought  the 
estimate  was  too  low.  'rherefore,  ERA 
has  cho.sen  to  retain  the  estimate  of  10 
pcu'cent,  which  was  originallv  derived 
with  stakeholder  input. 

.S(!veral  commenters  supported  the 
as.snm])tious  regarding  the  effectiveness 
of  corrective  actions.  Many  of  these 
commenters  stated  that  it  woidd  he 
extremely  difficult  to  determine  if  the.se 
assumptions  are  accurate  or  not.  .Some 
commenters  thought  that  the.se 
assum])tions  were  too  ojjtimi.stic  and 
that  little  or  no  benefit  would  he 
realized  by  the  use  of  the  as.sessmeuts 
and  corrective  action.  In  the  absence  of 
.strong  consensus  for  changing  these 
assumptions,  ERA  has  (ilected  to  keej) 
the  a.ssumidions  in  place. 

().  Otlwv  (k)nun(^nts  liacaivad  by  EPA 
In  addition  to  comments  received  as 
a  result  of  re(|uest.s  for  comment.  ERA 
also  received  comments  on  various 
technical  aspects  of  the  EA.  'fho.se 
comments  included  concerns  with  the 
analysis  in  the  following  areas:  ERA's 
inability  to  quantify  health  benefits, 
small  RW.S’s  possible  inability  to  return 
to  reduc:ed  monitoring  after  being 
triggered  into  monthly  monitoring,  the 


shift  of  .State  resources  from  public 
health  related  activities  to  tracking  and 
compliance  under  the  R'l’ClR,  and 
e.stimates  about  the  .State  hunhm. 

1.  Quantifying  fhxdth  Benefits 

.Some  commenters  expnxssed  concern 
that  Id’A  is  not  (piantifying  benefits. 
Instead  of  (piantifying  the  benefits,  the 
R3X;R  I'iA  (ixamines  the  Ixmefits  in  terms 
of  trade-offs  between  compliance  with 
the  l‘)8‘)  'I’CR  and  the  otluir  ojitions 
considered  (RTCR  and  Alternative 
option).  As  allowed  under  and 
consi.stent  with  the  HRRC'.A 
recpdrements  outlined  in  section  1412 
(h)(3)(C)  of  the  SDVVA,  ERA  used  scweral 
nuithods  to  cpialitatively  evaluate  the 
benefits  of  the  RTCR  and  Alternative 
option.  The  (jiialitative  evaluation  uses 
both  the  judgment  of  ERA  as  informed 
by  the  IX’.RD.SAC  deliberations  as  well 
as  (piantitative  estimates  of  changes  in 
total  coliform  occurrence  and  counts  of 
sy.stems  inqilementing  corrective 
actions.  ERA  acknowledges  that  the 
jiredicted  benefits  of  changes  in  total 
coliform  occurrence  and  nnmhers  of 
corrective  actions  implemented  are  a 
function  of  model  assumptions,  and 
ERA  recognizes  that  there  is  some 
uncertainty  with  the  assum])tion.s. 
However,  sensitivity  analyses  showed 
that  the  fiuulameidal  conclusions  of  the 
EA  do  not  change  over  a  wide  range  of 
assumjitions  tested,  and  that  the  RTCR 
provides  benefits  over  the  198?)  TCiR. 

Id^A  notes  that  the  siqiporting 
analyses  that  formed  the  foundation  of 
th(!  R  lXiR  EA  were  revimved  by  the 
.SAB.  SAB  noted  in  their  report  that  “in 
general,  the  Committee  was  im])re.sse(l 
by  the  work  the  Agency  umhatook.  The 
Agency  obviously  did  a  great  (Uxd  of 
work  and  put  a  significant  amount  of 
thought  into  making  u.se  of  the  limited 
amount  of  data.”  SAB  also 
acknowledged  that  “the  EA  re])re.sents 
the  best  possible  analysis  given  the 
paucity  of  available  data”  (SAB  2010). 

2.  Return  to  R(;duce(l  Monitoring 

.Some  commenters  statcul  that  RVV.Ss, 
in  ])articular  NCW.Ss,  will  never  again 
(pialifv  for  (piarterly  or  annual 
monitoring  under  the  RTCR  once  thev 
are  triggered  into  increascul  monthly 
monitoring.  ERA  disagrcuxs  with  this 
.statement.  Under  the  R'fCR.  NCW.Ss  that 
are  triggered  iido  monthly  monitoring 
could  possibly  m(;et  the  criteria  to  once 
again  (pialifv  for  (routine)  (piarterly  or 
(reduced)  annual  monitoring  in  as  little 
as  one  year.  .Some  commenters  stated 
that  ERA  has  underestimated  the 
numbers  of  .systems  that  will  he 
triggered  into  monthly  monitoring  based 
on  existing  noncompliance  rates,  with 


particular  em|)ha.si.s  on  systems  with 
monitoring  violations. 

Cionsi stent  with  past  ERA  EA 
analyses,  the  occurrence  model  and  cost 
estimates  in  the  EA  do  not  include 
(istimates  for  nou-c()m|)lian(:e  with  ERA 
regulatory  re(purement.s  such  as 
mouitoring.  In  addition.  ERA  di.sagrees 
with  many  commenters'  a.ssumptions 
that  moiutoring  violation  rates  will 
remain  the  same  under  the  RTC.R.  ER.A 
believes  that  the  ratcxs  of  monitoring 
violations  will  decrease  hecau.se  of 
strengthened  incentives  for  sy.stems  to 
monitor  and  the  (udianced 
cons(Kpienc(!s  of  noncompliance.  A 
RW.S  on  (piarterly  or  annual  monitoring 
has  a  greater  incentive  under  the  RTfiR 
to  do  its  monitoring  hecau.se  if  it 
doesn’t,  it  will  he  triggered  into 
increased  monitoring.  The  1989  TCR 
did  not  include  such  a  nupdremeut. 
Under  the  RTCR.  if  a  RW.S  do(!.s  not 
comjjlete  its  repeat  samples,  it  will  he 
triggered  to  conduct  au  as.sessment. 

With  greater  cou.se(pieuc(;.s  for  not 
completing  ixupiired  sampling,  .systems 
will  he  more  likelv  to  com})lete  their 
monitoring.  Thus.  ERA  l)eliev(!.s  that 
rates  of  monitoring  and  reporting 
violations  will  he  lower  under  the  R'IXiR 
than  they  are  under  the  1?)8?)  TCR. 

Many  commenters  had  concerns  with 
monitoring  violation  rates  siiecifically 
for  those  systems  that  are  on  annual 
monitoring.  ERA  bidieves  that  the 
monitoring  violation  rates  for  these 
systems  will  not  he  as  high  as  predicted 
by  commenters  since  one  of  the 
nupdrements  to  remain  on  annual 
monitoring  is  an  annual  site  visit  hv  the 
.State  or  a  l.evel  2  assessment.  If,  at  the 
time  of  the  site  visit  or  the  Level  2 
assessment,  that  y(!ar’s  annual  sainjiles 
have  not  been  taken,  the  .State  or 
assessor  will  have  the  op])ortuuity  to 
remind  the  system  to  take  the  rixpiired 
.samples,  assist  the  system  in  taking  the 
.sample  at  that  time,  or  include  taking 
the  sample  as  ])art  of  the  site  visit  or 
assessment. 

All  triggers  to  increased  monitoring  in 
the  RTCR  an;  consistent  with  EISA’s 
])o.siti()n,  as  informed  hv  TCRD.SAC’ 
discussions,  that  annual  monitoring  is  a 
privilege  for  oulv  the  most  well  rim 
sy.stems.  .Systems  that  are  not  able  to 
meet  annual  monitoring  re(piirement.s 
would  not  he  considered  among  the 
mo.st  well  run,  and  therefore  would  he 
triggered  into  more  freipient  monitoring. 

3.  Shift  of  State  Re.sonrces 

.Some  commenters  a.s.sert  that  .States 
will  he  overwhelmed  by  the  burden  of 
tracking  and  enforcement  activities  of 
RTCR  because  all  small  RWSs. 
esjiecially  NC.W.Ss.  will  he  triggered  into 
monthly  mouitoring  under  the  RTfiR 
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Jind  tiuit  this  will  msult  in  a  significant 
incniaso  in  violations  and  tracking  and 
onlorcnnuint  activiti(!s. 

In  order  to  address  these  concia  ns. 

Id  A  made  a  change  from  the  j)ro])osal 
to  this  final  ride  hy  changing  the  result 
ot  a  monitoring  violation  trigger  lor 
syslems  on  animal  monitoring.  In.slead 
ol  a  moidtoring  violation  triggering  a 
system  directly  into  monthly' 
inonitiiring.  a  monitoring  violation  will 
now  trigger  the  system  in  violation  to 
quarterly  monitoring.  All  other  triggers 
(i.e.,  h.  coli  M(,L  \’iolation.  a  Lin  e!  2 
as.ses.sment,  a  colilbrm  treatment 
techni(|ne  violation)  continue  to  move 
tile  .system  to  inonthlv  monitoring.  This 
was  done  to  addre.ss  concerns  that  too 
many  .systems  would  end  up  on 
monthly  monitoring  and  it  would  he  too 
durden.some  for  both  svstems  and 
States.  This  change  did  not  affect  anv 
(:osl  numbers  in  the  EA  since  the  EA 
does  not  model  non-compliance  S(>e 
sections  lll.C.I.h.iv.  Inrwasad 

WMoo (Ground  nr;/er 
MA]Ss  sm;n<><  1  MOO  iM^oph.  of  this 
preamble  fora  more  detailed 
nxplanation  of  this  change. 

I'd^A  di.sagnies  with  any 
characterization  of  tracking  and 
nnha-cement  activities  as  unrelated  to 
public  health  protection.  Tracking  and 
enforcement  heljis  to  ensure  that 
.systems  take  their  .samples,  find 
contamination  when  it  is  jire.sent.  and 
a.sse.ss  the  system  and  make  any 
necessary  corrections  improving  public 
lio<dth  protection.  Thus,  tracking  and 
enforcement  serves  an  integral  role  in 
the  protection  of  public  health  that 
KT(iR  |)rovides. 

4.  State  Enrden 

(I.  Monitoring  and  Lovol  2 
ossossinonts.  Some  commenters 
expre.ssed  concern  that  States  would 
ultimately  hear  the  costs  of  conducting 
nionitoring  and  Level  2  a.s.ses.smenls  of 
I  "Ss.  Other  commenters  indicated  that 
.some  States  already  cover  the  costs  of 


monitoring  and  as.ses.sment-type 
activities  under  the  1989  TCR  hut  would 
under  the 

R1(>R  hecau.se  the  rule  would  require 
tliem  to  shift  their  resources  to 
(Miforcement  activities.  Elb\  notes  that 
while  States  do  have  the  right  to  choose 
to  cover  the  costs  of  conducting 
monitoring  and  a.s.sessments.  the  RWSs 
them.selves  are  ultimately  responsible 
for  completing  lhe.se  activities.  Neither 

fiun989qT:RnortheR'rCRrequire.s  ' 

States  to  conduct  monitoring  for  RVVSs 

nKnnx:RallowsL.ivel2a.sts.snientsto 

he  conducted  by  parties  approved  hv  the 
•State,  including  the  RVVS  where 
appro, ,riate.  ERA  believes  that  there  are 
many  third  jjarties  that  can  reliably 


conduct  Level  2  a.sse.ssmenls.  including 
certified  ojierators.  ,)rofe.s.sional 
engineers,  circuit  riders  and  others.  This 
flexibility  should  allow  the  Stale  to 
a.ssnre  thorough  a.s.se.s.smenis  without 
requiring  the  Stale  to  u.se  its  own 
resources  to  conduct  them. 

h.  Vndorostimation.  Some 
commenters  .said  that  ERA 
underestimated  the  cost  for  .svstems  and 
States  to  read  and  understand  the  rule 
Others  a.ssert  that  1-:RA  underestimated 
lnec()st  for  annual  administration.  In 
calculating  the  estimates  for  .systems 
and  States  to  read  and  understand  the 
rule.  ERA  looked  to  estimates  jirepared 

or  other  recent  rulemakings,  including 
the  Aircraft  Drinking  Water  Rule 

in™,'’''  f ’1”'  O' l!l. 

^(>0,1)  and  IIk!  l,nad  and  (ai|)|Hn-  Rnic 
Short-Term  Revisions  (IJSERA  2007.  72 
I‘R  .'■i7782.  October  10.  2007).  ERA  then 
con.sidered  the  rule  requirements  in  ’ 
cxmqiari.son  to  the  1989  TCR.  given  that 
.sy.steins  and  Slates  are  well  acip.ainled 
with  the  1989  rule.  The  4-hour  figure  is 
a  national  average,  and  may  vary  due  to 
mdiyidual  system  conqilexily.  ERA 
continues  to  believe  that  the  e.stimated 

understand 

the  R  I  (,R  IS  logical. 

VIl.  Statutory  and  Executive  (Jrder 
Review 


A.  Exocntivo  Ordor  12800:  liognlaton' 

/  lonning  and  navimv  and  Hxacuiiva 
Ordar  18508:  Improving  Hagu lotion  and 
liogulatory  Hoviaw 

lliider  Executive  Order  12800  (58  FR 
51  7:i5.  ()i;|oher  4.  199:i),  this  action  is  a 
•significant  regulatory  action 
Accordingly.  ERA  submitted  this  action 

nll’ow  and  Budget 

(OMB)  for  review  under  Execaitive 
(Jrders  12800  and  i;i50;i  (70  FR  '1821 

Imniary21.2011)and  any  changes  made 
m  re.sponse  to  OMB  recommendations 
liave  been  documented  in  the  docket  for 
this  action. 

era  estimates  that  the  R'fCR  will 
have  an  overall  annual  imiiact  on  RWSs 
of  S14  M  and  that  the  inqiact  on  small  ' 
entities  (RWSs  serving  lo.ooo  i)eo,de  or 
fewer)  will  he  Sl().0M-$l()  :iM 
annualized  at  three  and  seven  ,)ercent 
discount  rates,  resjiectively.  The.se 
inqiacts  are  de.scrihed  in  .sections  VI 
tconomic  Analysis  (Ilaalth  Risk 
liaduction  and  Cost  Analysis),  and 
VIl.C.  Uagulatoir  Flaxihilitv  Act  (UFA) 

of  lln.si)reamhle.re.s,)ectivelv,and  in  ' 

flio  analysis  that  ERA  ,n-e,)ared  of  the 
jiotential  costs  and  benefits  of  this 
action,  contained  in  the  RTC.’R  EA. 

II.  Paperwork  Ucduction  Act 

Ihe  information  collection 
requirements  in  this  rule  will  he 


If?  .suhmilted  for  a])j)roval  to  the  OMB 

under  the  Rajierwork  Reduction  Act,  44 
ns  ..  C.  .1501  et  sei,.  The  information 
collection  reijuiremenls  are  not 
enforceable  until  OMB  a,),)rove.s  them 
file  information  collected  as  a  re.sull 
of  this  rule  will  allow  Slates/iirimacv 
•igeiH.ies  and  Id’A  to  determine 
ai),)ro,)riate  requirements  for  sjiecific 
d  systems  and  evaluate  conqiliance  with 
llio  j)ro,)oseil  RTC:R.  Burden  is  defined 
at  5  (,I'R  i:i2()..'l(h)  and  means  Ihe  total 
tune,  effort,  and  financial  resources 
leipiired  to  generate,  maintain,  retain, 
disclose,  or  jirovide  information  to  or 
or  a  Federal  agency.  The  burden  for  this 
final  ride  includes  the  time  needed  to 
conduct  the  following  State  and  RWS 
,  ai;tivilies: 

•Stale  activities: 

•  Read  and  understand  the  rule; 

•  Mobilize  (including  jirimacv 
a])])lication),  jdan,  and  im|)lemenl; 

•  frain  RWS  and  consultant  staff; 

•  I  rack  conqiliance; 

•  Analyze  and  review  RWS  data- 

•  J^‘wiew  .sample  .siting  plans  anil 
recommend  any  revisions  to  RWSs; 

concerning 

1  V\  S  monitoring  reipiirements- 

•  Res|)ond  to  RWSs  that  have  iiosilive 

sanqiles;  ' 

•  Recordkeejiing; 

•  Review  conqileled  a.sse.ssment 
forms  and  consult  with  the  RWS  about 
the  a.sse.ssment  rejiort; 

•  Review  and  coordinate  with  RVV^Ss 
to  determine  ojitimal  corrective  actions 
to  tie  mi|)lemented;  and 

•  Rrovide  consultation,  review  RN 
certifications,  and  file  re,)orts  of 
violations. 

lAVS  activities; 

•  Road  and  under.sland  Ihe  rule; 

•  RIanning  and  mobilization 
activities; 

•  Revise  existing  sanqile  siting  plans 
to  identify  .sanqiling  locations  and 
collection  .schedules  that  are 
leiire.sentative  of  water  throughout  the 
distribution  system; 

•  Conduct  routine,  additional  routine, 
•iiid  rejieat  monitoring,  and  re,K)rl  the 
results  as  recjuired; 

n  ‘  m  wo  '*  1  ‘'•'^«‘-««'iient  if 

tlie  1  WS  exjieriences  a  Level  1  trigger 
end  submit  a  form  to  the  Stale  to 
identify  sanitary  defects  detected, 
i:orrective  actions  conqileted.  and  a 
tiiiielahle  for  any  corrective  actions  not 
already  conqileted; 

ii  *  ovwo  ^’**'**'  '*  ^  ii.sses.sment  if 

tlie  1  WS  exjieriences  a  Level  2  trigger, 

•iiid  .submit  a  form  to  the  Slate  to 
identify  sanitary  defects  detected, 
corrective  actions  completed,  and  a 
tiiiietalile  for  any  corrective  actions  not 
already  conqileted; 

•  Correct  sanitary  defects  found 
tfirough  the  jierformance  of  Level  1  or 
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bev(;l  2  assessments  and  report  on 
eomiiletion  of  corrective  actions  as 
nuiuinKl; 

•  Develop  and  distribute  Tier  1 
])nl)lic  notices  when  E.  coli  MCI, 
violations  occur; 

•  Develop  and  distribute  Tier  2 
public  notices  when  the  FWSs  fail  to 
take  corrective  action:  and 

•  D(!veloj)  and  distribute  Tier  3 
public  notices  when  the  FWSs  fail  to 
com|)ly  with  the  monitoring 
re(|uirements  or  with  mandatory 
r(!iK)rting  of  reipiired  information  within 
the  specified  timeframe. 

For  the  first  tbrei;  years  after 
publication  of  the  RTCIR  in  the  FR.  the 


major  information  reipiirements  applv 
to  154,894  respondents.  The  total 
incremental  burden  associated  with  the 
change  in  moving  from  the  information 
reijiiirements  of  the  1989  TC’.R  to  tbo.se 
in  the  RTCIR  over  the  tbrei;  years 
covenul  by  the  ICIR  is  2.518,.578  hours, 
for  an  avinage  of  83t),r)2()  hours  jier  year. 
The  total  incremental  cost  over  the 
three-year  clearance  ])eriod  is  $71. 3M. 
for  an  average  of  S23.8M  ])er  year 
(simple  average  over  three  years).  (Note 
that  this  is  higher  than  the  annualized 
costs  for  the  R'FC^R  becau.se  in  the  FA, 
the  up-front  costs  that  occur  in  the  first 
three  years,  as  well  as  future  costs,  are 


annualized  over  a  25-year  time  horizon.) 
The  average  burden  per  resjionse  (i.e., 
the  amount  of  time  needed  for  each 
activity  that  reipiires  a  collection  of 
information)  is  5.4  hours:  the  average 
cost  per  respon.se  is  $153.  The  collection 
reipiirements  are  mandatory  under 
SDVYA  section  1445(a)(1).  Detail  on  the 
calculation  of  the  RTCR’s  information 
collection  burden  and  costs  can  be 
found  in  the  ICR  for  the  Revised  'I’otal 
Coliform  Rub;  (USFFA  201 2c)  and 
chaj)ter  8  of  the  EA  (USFFA  2012a).  A 
summary  of  the  burden  and  co.sts  of  the 
collection  is  presented  in  Exhibit  VII-1. 


Exhibit  VII-1— Average  Annual  Net  Change  Burden  and  Costs  for  the  RTCR  ICR 


Cost 

Respondent  type 

Annual 

burden 

hours 

Annual 
labor  cost 

Annual 
operation  & 
maintenance 
(O&M) 
cost 

Annual 
capital  cost 

Total 

annual  cost 

Annual 

responses 

PWSs  . 

747,848 
91 ,678 

$20,171,639 

3,595,421 

$20,171,639 

3,595,421 

103,225 
51 ,669 

States  and  Territories  . 

Total  . 

839,526 

23,767,060 

23,767,060 

154,894 

Notes:  Detail  may  not  add  exactly  to  total  due  to  independent  rounding. 

“Annual  Burden  Hours”  reflects  an  annual  average  for  all  system  sizes  over  the  3-year  ICR  period. 
Source;  ICR  for  the  Revised  Total  Coliform  Rule  (USEPA  2012c). 


An  agency  may  not  conduct  or 
spon.sor,  and  a  ])er,son  is  not  reriuired  to 
respond  to,  a  collection  of  information 
imle.ss  it  displays  a  currently  valid  ()M15 
control  number.  The  OMB  control 
nnmb(!rs  for  FFA's  regulations  in  40 
CFR  are  listed  in  40  CFR  jiart  9.  When 
this  ICR  is  approved  by  OMB,  the 
Agency  will  publish  a  technical 
amendment  to  40  CFR  part  9  in  the  FR 
to  display  the  OMB  control  number  for 
the  ajiproved  information  collection 
nupiirements  contained  in  this  final 
rule. 

C.  liegulatniv  Flexibilitv  Act  (RFA) 

'fhe  Regulatory  Flexibility  Act  (RFA) 
gmierally  recpiires  an  agency  to  prejiare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  rec]uirements  under  the 
Administrative  Frocedure  Act  or  any 
other  statute  imhiss  the  agency  certifies 
that  the  rule  will  not  liave  a  significant 
economic  impact  on  a  snh.stantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

'file  RFA  provides  default  definitions 
for  each  type  of  small  entity.  Small 
entities  are  defined  as:  (1)  A  small 
business  as  defined  by  the  Small 
Business  Administration’s  (SBA) 


regulations  at  13  CF’R  121.201:  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  c:ountv.  town, 
school  district  or  special  district  with  a 
pojmlation  of  le.ss  than  50.000:  and  (3) 
a  small  organization  that  is  anv  “not-for- 
profit  enterprise  which  is  indejiendently 
owned  and  operated  and  is  not 
dominant  in  its  field.”  However,  the 
RFA  also  authorizes  an  agency  to  use 
alternative  definitions  for  each  category 
of  small  entity,  “which  are  appropriate 
to  the  activities  of  the  agency”  after 
proposing  the  alternative  definition(s)  in 
the  F"R  and  taking  comment.  5  I  JSC 
001(3)-(5).  In  adclition,  to  establish  an 
alternative  small  business  definition, 
agencies  must  consult  with  SBA’s  Chief 
Counsel  for  Advocacy. 

For  pur]K)ses  of  as.sessing  the  imjiacts 
of  the  RTCJR  on  small  entities,  FFA 
considered  small  entities  to  be  FWSs 
serving  1  {),()()()  or  fewer  ])eople.  'fliis  is 
the  cut-off  level  sjmcified  by  Congress  in 
the  l‘)98  Amendments  to  the  SDVVA  for 
small  svstem  flexihilitv  provisions.  As 
reciuired  by  the  Rl’A,  FFA  proposed 
using  this  alternative  definition  in  the 
FR  (83  FR  7820,  February  13,  1998), 
requested  public  comment,  consulted 
with  the  SBA,  and  finalized  the 
alternative  definition  in  the  Agency’s 
C(JR  regulation  (83  FR  44524,  Angu.st 
19, 1998).  As  stated  in  that  Final  Rule, 


the  alternative  definition  would  he 
applied  for  all  future  drinking  water 
regulations. 

After  considijring  the  economic 
impacts  of  the  R'FCJR  on  small  entities, 

I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nnmher  of  small  entities. 

The  small  entities  directly  regulated  by 
this  rule  are  small  lAVSs  .serving  10,000 
or  fewer  people.  These  include  small 
CWSs,  NTNCWSs,  ami  TNCWSs, 
entities  such  as  municipal  water 
.systems  (publicly  and  privately  owned), 
and  privately-owned  FWSs  and  for- 
profit  businesses  where  |)rovision  of 
water  may  he  ancillary,  such  as  mobile 
home  ])arks.  day  care  centers,  churches, 
schools  and  homeowma'  as.sociations. 
We  have  determined  that  only  81  of 
150,872  small  sy.stems  (0.04%)  will 
ex])erience  an  inqiact  of  more  than  1% 
of  revenues,  and  that  none  of  the  small 
.systinns  will  ex])erience  an  impact  of 
3%  or  greater  of  revenue.  'I’liis 
information  is  described  further  in 
chaj)ter  8  of  the  RTCR  FA. 

Although  this  final  rule  will  not  have 
a  significant  economic  impai:t  on  a 
substantial  nnmher  of  small  entities, 
FFA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  FWSs. 
Frovisions  in  the  RTCR  that  result  in 
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reduced  costs  tor  many  small  entities 
include: 

•  Reduced  routine  monitoring  for 
qualifying  FWSs  serving  1. ()()()  or  fewer 
|)eo])le. 

•  Reduced  number  of  re])eat  sam])les 
r(!(iuired  for  systems  scn  ving  1. ()()()  or 
fewiir  people. 

•  Reduced  additional  routine 
monitoring  for  OW.Ss  .serving  4.100  or 
ftiwer  people. 

•  Reduced  PN  nKiuirements  for  all 
.systems,  including  small  systems. 

FPA  also  conducted  outreach  to  .small 
entities  and  convened  a  Small  business 
Advocacv  Review  Panel  to  obtain  advice 
and  recommendations  of  representatives 
of  the  small  entities  that  i)otentially 
would  he  subject  to  this  rule’s 
nuiuinanents.  For  a  de.scription  of  the 
Small  Business  Advocacy  Review  Panel 
and  stakeholder  recommendations, 
please  see  section  Vll.(]  of  the  ])reamhle 
to  the  propo.sed  R'l'C'.R.  liHgiilcitorv 
l-'Icxihility  Act  ( UFA ). 

D.  I  hif  undcd  Mandates  licfonn  Act 
(IJMRAj 

'I'his  rule  does  not  contain  a  Federal 
mandate  under  the  ])rovisions  of  3’itle  II 
of  the  Unfunded  Mandates  Reform  Act 
of  lUU.'i  (IIMRA).  2  II.S.C.  1. '13 1-1  .'1 3 8 
that  may  result  in  expenditures  to  Statt;. 
local,  and  Tribal  govmnments.  in  the 
aggregate,  or  to  tin;  private  sector,  of 
SIOOM  or  more  in  any  one  year, 
lixptmditunis  associated  with 
compliance,  defined  as  the  incremental 
costs  beyond  the  1U8U  TC.R.  will  not 
surpass  SlOOM  in  the  aggregate  in  anv 
year,  'rhus,  this  rule  is  not  subject  to  the 
nuiuirements  of  .sections  202  and  205  of 
UMRA. 

'I’he  RTCR  is  also  not  subject  to  the 
nujuirements  of  section  203  of  UMRA 
Ixicau.se  it  contains  no  regulatory 
nKpiirements  that  might  significantly  or 
uni(juely  affect  small  governments. 

(iosts  to  small  entities  are  generallv  not 
significant,  as  de.scribed  j)reviously  in 
section  VII.(]  of  this  preamble. 
lic^’idatorv  FIf;.\H)iIitv  Act  (UFA),  and  are 
detailed  in  the  RTUR  lv\.  'I'he  regulatory 
nHiuirements  of  the  final  RT(iR  are  not 
uni(|ue  to  small  governments,  as  thev 
apply  to  all  PWSs  regardless  of  size. 

F.  Fxccativc  Order  13132:  Federalism 

This  action  does  not  have  Fiideralism 
im|)lications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  tin; 
ndationshi])  l)(!tw(j(!n  the  national 
g(jvernment  and  the  States,  or  on  the 
distribution  of  power  and 
re.sponsihiliti(!.s  among  the  various 
levels  of  government  as  sj)ecified  in 
Fxecutive  Order  13132.  'I’he  net  change; 
in  co.st  for  .State,  local,  and  Tribal 
governments  in  the  aggregate  is 


e.stimated  to  be  approximately  .S().2M 
and  .S().4M  at  three  percent  and  seven 
jiercent  discount  rates.  resi)ectivelv. 

Thus.  Fxecutive  Order  13132  does  not 
a|)i)ly  to  this  final  rule. 

Although  section  (i  of  Fxet;utive  Ord(;r 
13132  do(;s  not  applv  to  the  RT(iR.  FPA 
conducted  a  Federalism  (’.onsullation. 
consi.stent  with  Fxecutive  Order  13132. 
in  |uly  2008.  Tlu;  c;on.sultation  included 
a  stakeholder  meeting  where  FPA 
recpiested  comments  on  the  impac:ts  of 
the  potential  revisions  to  the  1980  T(3< 
with  res])ect  to  .State,  county  and  local 
governments.  FPA  did  not  r(;ceive  any 
c{)mments  in  response  to  this 
consultation.  In  addition,  the  advi.sory 
committee  included  repr(;.sentalives  of 
.State,  local  and  Tribal  governments,  and 
through  this  jjrocess  FP.A  consulted 
with  .State,  local,  and  Tribal  government 
repre.sentatives  to  ensure  that  their 
views  were  considered  when  the  AlP 
recommendations  for  the  pro])osed 
RT(iR  were  developed.  FPA  also 
included  repr(;.s(;ntative.s  from  four 
stat(;.s  on  its  workgroup  for  develo])ing 
the  pro])osed  RTUR. 

In  tin;  sjjirit  of  Fxecutive  Order  13132 
and  consistent  with  FPA  ])olicy  to 
IJi'omote  communications  l)(;twe(;n  FPA 
and  .State;  and  local  gov(;rnment.s.  FPA 
sp(;cifically  solicit(;d  comment  on  the 
propo.sed  action  from  .State  and  local 
officials.  .Some  .States  were  concerned 
with  the  hurd(;n  of  impl(;menting  the 
rule.  e;.sp(;cially  tho.se  States  that  have  a 
high  proportion  of  NUW.Ss.  Under  this 
rule,  expenditures  for  a.sse.ssments  and 
corr(;ctive  actions  and  incr(;a.sed 
monitoring  are  targeted  to  the  frae:tion  of 
PW.Ss  that  are  mo.st  vulnerable  to 
pathways  for  contamination  of  the 
distribution  system.  th(;rel)y  minimizing 
the  burden  for  the  majority  of  PW.Ss  and 
for  States  im])lementing  the  rule.  As 
described  in  .sections  111.E.2. 

Assessment,  and  lll.C.l.h.iv.  Increased 
monitoring,  of  this  pr(;aml)le,  FPA  is 
also  ])roviding  flexibility  on  how  the 
PW.Ss  and  .States  conduct  and  track 
a.sse.ssments.  and  hv  changing  the 
con.s(;quence  for  sy.steins  on  annual 
monitoring  that  have  RI'UR  monitoring 
violations  (i.e..  increa.se  to  (piarterly 
monitoring  instead  of  monthly 
monitoring).  FPA  also  has  plans  to 
update;  .SDWl.S  to  maximize;  its 
e;ffie:ie;ne:y  in  .siq)pe)rt  e)f  rule; 
imi)le;me;nt;itie)n.  rhe;.se  ae;tie)ns  sheeidel 
aelelre;.s.s  many  e)f  the  .State;  e:e)ne:e;rn.s 
abenit  l)urele;n. 

F.  Executive  Order  1317.1:  Consultation 
and  Coordination  With  Indian  Frilxd 
Covernments 

'I’liis  ae:tie)n  eloe;.s  ne)t  have  tribal 
im|)lie:atie)ns.  as  sj)e;e:ifie;el  in  Fxe;cutive; 
Orele;r  1317.5  (85  FR  87249.  Ne)vemher  <). 


2()()()).  FPA  e'.onsulteel  with  Trihe;.s 
thre)ughe)ut  the;  ele;ve;le)])me;nt  e)f  the; 

R’l'CR  (as  elese;rihe;el  in  this  .se;e:tie)n)  anel 
lie)  issues  that  were;  ])artie;ular  te)  Tribal 
entities  were  ielentifieel. 

Althe)ugh  Fxe;e;utive;  Oreler  13175  ele)e;.s 
ne)t  applv  te)  this  iie:tie)n.  fiPA  e:e)n.sulte;el 
with  Tribal  ofiie:ials  in  ele;ve;le)ping  this 
ae:tie)n.  FPA  e:on.sulte;el  with  Tribal 
ge)ve;rnme;nts  thre)ugh  the;  FPA  Ame;rie;an 
Inelian  Fnvireenmental  ()ffie;e;;  ine:luele;d  a 
representative  of  the;  Native;  Ame;rie:an 
Water  A.sse)e:iatie)n  on  the;  aelvise)ry 
e:e)mmitte;e;  whe)  helpeel  elevelop  anel 
signeel  the  AlP  e)n  re;comme;nelatie)n.s  e)n 
the  prope)se;el  rule;  anel  aelelresseel  Tribal 
e:e)ne:erns  througheiut  the  re;gulate)ry 
eleve;le)pme;nt  procei.ss.  as  ai)pre)priate. 

'fhe  ce)n.sultatie)n  ine;luele;el  partie:ij)atie)n 
in  three;  Tribal  e:onfere;nce  e:all.s  (FPA 
re;gie)nal  'Frihal  call  (Fe;hruarv  2008). 
Natie)nal  Inelian  Weirkgroiqi  e;all  (Mare.h 
2008).  anel  National  'Frihal  Water 
Confereneie;  (Mare:h  2008)).  FPA 
ri;epie;ste;el  e;e)mme;nt.s  e)n  the;  1989  'F(iR. 
re;e|ue;.ste;el  suggestions  for  l‘)89  'FCiR 
revisieens  (Mare:h  2008).  anel  ])re;se;nte;el 
pe).ssil)le  re;vi.sie)n.s  te)  the  198t)  'FUR  to 
the;  National  'Frihal  (ie)une:il  (April 
2008).  In  aelelitie)!!.  the;  aelvi.seerv 
e;e)mmitte;e;  ine;luele;el  a  re;])re;se;ntative; 
fre)m  the;  Native;  Ame;rie:an  Water 
A.sse)e;iatie)n  who  re])re;.se;nle;el  'Frihal 
e;ntitie;s.  anel  threeugh  this  ])re)e:e;.ss  FPA 
e;nsure;el  th;it  'Frihal  views  we;re; 
e:e)nsiele;re;el  when  the  AIP 
re;e:e)mme;nelalie)n.s  feir  the;  ])re)])e)se;el 
R'FCiR  were;  ele;ve;le)])e;el.  Ne)ne;  e)f  these; 
e:e)nsultatie)ns  ielentifieel  is.sue;.s  that  were; 
])artie:ular  te)  'Frihal  e;ntitie;.s.  FPA  alse) 
.spe;e:ifie;ally  se)lie:iteel  aelelitie)nal 
e;e)mment  on  the;  i)re)pe).seel  rule  fre)m 
'Frihal  e)ffie:ial.s.  anel  ne)  aelelitie)nal  i.ssues 
we;re;  ielentifieel.  As  a  result  of  the  'Frihal 
e:e)nsultatie)ns  anel  other  'Frihal  e)utre;ae:h. 
FPA  has  eletermiiu;d  that  the  RTCR  is 
ne)t  antie;ipateel  te)  have;  a  ne;gative 
impact  e)n  Tribal  sy.ste;ms.  Thus. 
Fxe;e;utive;  Oreler  13175  eloes  ne)t  applv 
te)  this  ae:tie)n. 

C.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Hisks  and  Safetv  Risks 

'Fhe;  R'FCR  is  ne)t  suhje;e:t  te)  Fxe;e;utive 
Oreler  13045  ((>2  FR  lt)885.  April  23. 
1997)  he;e:au.se;  it  is  ne)t  e;e:e)ne)mie:allv 
signifie:cmt  as  elefineel  in  Fxe;e;utive; 
Orele;r  12888.  anel  l)e;e:au.se;  the;  Age;ne;v 
ele)e;s  ne)t  believe  the;  envireenmental 
health  e)r  .safe;ty  risks  aelelre;.s.se;el  hv  this 
ae:tie)n  ])re;se;nt  a  elispre)])e)rtie)nc)te;  risk  te) 
e:hilelren.  'Fhis  ae:lie)n’.s  health  anel  risk 
a.sse;.ssmenl.s  re;gareling  e:hilelre;n  are; 
e:e)ntaine;el  in  .se;e:tie)n  V1.K.1  e)f  this 
pre;aml)le;.  Risk  to  children,  pregnant 
women,  and  the  elderlv,  anel  in  the 
R'FCR  FA.  FPA  e;xpee;ts  that  the  RTCR 
woulel  pre)viele;  aelelitional  protee:tion  to 


,3.  an.l  H, 


I)()th  cliildron  and  adults  who  consiuno 
dnnkin<>  wator  siijjjjlicd  from  I^WSs. 
hPA  also  holiovos  tlu;  honofits  of  this 
ndo,  including*  nuhiood  hnalth  risk, 
aocriio  more  to  children  because  voiine 
children  are  more  snsceplihle  lhaii 
adults  to  some  waterborne  illnesses.  For 
oxam|)le,  the  risk  of  mortality  resnlline 
horn  diarrhea  is  olten  greatest  in  the 
very  young  and  elderly  (Ro.se 
(hirha  e/oy.  1  mm),  and' viral  and 
liacterial  illnesses  often 
clisproiiortionatelv  affect  children  Any 
overall  benefits  of  the  rule  would  reduce 
this  mortality  risk  for  children 
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//.  Executive  Order  1320  :  Actions  That 
Significantly  Affect  Eneiyv  Sapnly 
Distribation,  or  Use  ' ' 

1  hi.s  rule  is  not  a  “significant  energy 
action”  as  defined  in  E.xecntive  Order 
i:i211  (tm  FR  28355,  May  22,  2001), 
liecanse  it  is  not  likely  to  have  a 
significant  adver.se  effect  on  the  supidy 
distrihiition.  or  use  of  (mergy 
Additionally,  none  of  the  re(]'nirements 
ot  tins  rule  mvolve  the  installation  of 
treatment  or  other  components  that  use 
a  nieasnrahle  amount  of  energy. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1;h)5  (NTTAA).  Public  Law  104- 
IIT  12(d)  (15  l)..S.(:.  272  note),  directs 
O  A  to  u.se  vohmtary  consensus 
■standards  in  its  regulatory  activities 
imle.ss  to  do  ,so  would  he  inconsisteni 
with  applicable  law  or  otherwise 
impiactical.  Voluntary  con.sensns 
standards  are  technical  standards  (e.<>., 
materials  specifications,  test  methods  ' 
sampling  inocediires,  and  husine.ss 
practices)  that  are  develojied  or  adoiited 
liy  yolnntary  consensus  standards 
bodies.  NTTAA  directs  EPA  to  jirovide 
Congress,  through  OMB.  exjilanations 
wlien  EPA  decides  not  to  use  available 
and  applicable  voliintary  consensus 
■Standards. 

'I’liis  rule  involves  technical  voluntary 
consensus  standards.  As  in  the  1080 
ICR,  under  the  provisions  of  the  RTCR 
water  .systems  are  recpiired  to  use 
■several  analytical  methods  to  monitor 
for  total  conforms  and/or  E.  col i  ns  they 
are  desta  ihed  in  Standard  Methods  for 
the  Examination  of  \  Voter  and 
U^vater.  20th  and  21st  editions 
(Cdesceri  et  al.  1!)08;  Eaton  et  al  2005) 
Methods  included  in  Standard  Methods 
are  vohmtary  consensus  standards.  The 
108‘)  I(,R  and  R'l’ClR  include  the  same 
11  methods  that  can  he  used  to  test  for 
total  coliforms.  Four  of  the  11  are  i 

voluntary  consensus  methods  de.scrihed  1 
m  Standard  Methods.  i 


:  /■  Execative  Order  J28!)f}:  Eederal 

Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
how-income  Populations 

Executive  Ord(;r  12808  (50  FR  7020 
I-ehrnary  10.  1 004)  e.stahlishes  fed(;raV 
executive  policy  on  (mvironmental 
justice*.  Its  main  j)rovision  direjcts 
loderal  agencies,  to  the  greate.sl  extent 
practicable  and  j)ermitled  by  law.  to 
make  environmental  jn.stice  part  of  their 
mi.ssion.  Agencies  nui.st  do  this  hv 
J('<!iilifyingand  addre.ssing.  as  ‘ 
apjn'opriate,  any  disproj)ortionatelv 
lugh  and  adverse  human  health  or' 
f  environmental  effects  of  their  programs, 
])oli(,ies,  and  activities  on  minority 
populations  and  low-income 
Jiojnilations  in  the  IJ.S. 

EPA  has  determined  that  this  action 
will  not  have  disproportionately  high 
and  adver.se  human  health  or  ' 
environmental  effects  on  minority  or 
low-income  poinilations  because  it 
iiK.i  eases  the  level  of  environmental 
protection  for  all  affected  iKipnlations 
without  having  any  disproportionatelv 
tiigh  and  adver.se  human  health  or 
environmental  effects  on  any 
jiopnlation.  including  any  minority  or 
low-income  inipnlation.  the  RTCR 
applies  uniformly  to  all  PVV.Ss  and 
con.secinenfly  jirovides  health  |)rotei;tion 
eciually  to  all  income  and  minority 
groiip.s  served  by  PWSs.  The  RTCR  and 
otlier  drinking  water  regulations  are 
expected  to  have  a  jHisitive  effect  on 
lunnan  health  regardless  of  the  social  or 
ec.onomic  status  of  a  specific 
po|)nlation.  To  the  extent  that 
contaminants  in  drinking  wafer  might 
1)0  disproportionately  high  among 
minority  or  low-income  populations 
(winch  is  unknown),  the  RTCR 
cjontrilnites  toward  removing  those 
differences  by  assuring  that  all  public 
water  systems  meet  drinking  water 
standards  and  take  ap])ropriate 
corrective  action  whenever  appropriate. 

I  bus.  the  RTCR  meets  the  intent  of  the 
Pederal  ])olicy  requiring  incorporation 
of  environmental  justice  into  Federal 
agency  ini.ssions. 

K.  Consultations  117/71  the  Science 
Advi.sory  Board.  National  Drinking 
^yater  Advisory  Council,  and  the  ^ 
Sei.ietary  of  Health  and  Human  Services  ' 
hi  accordance  with  .section  1412(d) 
and  (e)  of  the  SDVVA,  EPA  consulted  : 
with  the  .SAB,  the  NDVVAC,  and  the  ( 

Secretary  of  the  US  Department  of  , 

Health  and  1  Inman  Services  on  the  I 

RTCR.  ' 

EI’A  met  with  the  Drinking  Water  t 
Committee  (DWC)  of  the  SAB  to  di.scu.ss  ti 
tile  jiropo.sed  RTCR  on  May  20,  2000  ■] 

(teleconference)  and  June  0  and  10,  2000  p 


(Washington.  DC).  The  SAB  DWC 
review  focused  on  (1)  the  data  .sources 
used  to  e.stimate  baseline  total  coliform 
and  t.  co/y  occurrence.  ]mhlic  water 
■system  iirofile,  and  .sensitive 
suhpopnlations  in  the  US;  (2)  the 
occurrence  analysis  used  to  inform  the 
txmefits  analysis;  (8)  the  qualitative 
analysis  used  to  as.sess  the  reduction  in 
n.sk  due  to  implementation  of  the  rule 
j.  nKpiirements;  and  (4)  analysis  of  the 
engineering  costs  and  costs  to  States 
resulting  from  imjilementation  of  the 
revisions. 

Overall,  the  SAB  DWC  supported 
to  A  s  analysis.  SAB  members 
commended  EPA  for  making  use  of  the 
best  available  data  to  assess  the  impacts 
ot  tlie  ])ropo.sed  rule.  The  SAB  DWC 
supported  the  decision  hv  EPA  not  to 
(]nantify  public  health  benefits, 
acknowledging  that  EPA  had 
insufficient  data  to  do  so.  However,  they 
noted  m  their  analy.sis  of  the  EA  that 
they  are  not  generally  snjiportive  of 
decreased  monitoring,  and  that  overall, 
tlie  Alternative  option  apjiears  to 
address  and  jirotect  imhlic  health 
■sooner  in  time  than  the  AIP  proposed 
niqilemenfation.  The  SAB  DWC 
recommended  that  EPA  clarify 
rationales  lor  assumptions;  expand 
nxiilanations  of  .sensitivity  analv.ses  that 
were  included;  provide  further 
justification  in  tho.se  areas  in  which 
■sensitivity  analyses  were  not  conducted; 
and  collect  data  after  promnlgalion  of 
the  rule  to  allow  EPA  to  better 

the  RTCR 

In  re.s])on.se  to  the  SAB  DWC 
ret. ommendat ions,  EPA  conducted 
■sensitivity  analv.ses  to  exjilore  a  wider 
range  of  assumptions  regarding  the 
liercentage  of  a.s.se.s.sment.s  leadino  to 
(;orrective  actions  and  to  deinon.strate 
that  using  an  annual  average  for 
occurrence  provided  results  comparable 
to  varying  the  occurrence  based  on  the 
season.  EPA  alsci  added  an  exhibit  in  the 
EA  tliat  summarizes  all  significant 
niodel  parameters  and  assninjitions. 
tlieir  influence  on  variability  and 
nncerfainty.  and  their  most  likelv  eff(>ct 
on  benefits  or  costs.  The  added  exhibits 
and  exjianded  and  clarified  text  can  Ik* 

loundintheRTCREA.  Acopvofthe  ' 

SAB  report  (SAB  2010)  is  available  in 
tlie  docket  for  this  rule. 

EPA  consulted  with  NDWACl  on  May 
28,  2000,  in  Seattle,  Washington,  to 
di.scu.ss  the  projiosed  RTCR.  NDWACl 
memhers  exjire.s.sed  concern  that  a  rule 
ha.sed  on  the  AIP  sounds  complicated 
and  recommended  that  EPA  jirovide  the 
utilities  and  States  with  tools  to  heli) 
them  understand  the  revised  rule 
provisions  and  to  assist  with  providing 
])ul)lic  education.  In  response  to 
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ND\ VAC'S  concern.  L’JV\  nuinosted 
""  wliether  tlie  piopo.sed 
I  (.K  would  result  in  requirements  that 

*‘-n that  the 
R  K.Rwdl  he  difficult  to  implement  in 
.^tate.s  tliaf  have*  a  lot  of  small  NCWSs 
esi)(!cially  the  rednc(!d  and  inenjased 
nioniloring  provisions.  To  address  this 
concern.  RRA  provided  flexihilitv  to 
States  to  help  them  imijlement,  and  to 
WSs  to  help  them  comj)ly.  with  the; 
nioniloring  j)rovisions  of  th(!  RTCR 
States  an;  given  tin;  flexihilitv  to  not 
count  monitoring  violations  towards 
eligibility  for  a  TNfAV.S  to  remain  on 
quarterly  monitoring  or  to  return  to 
quarterly  monitoring  as  long  as  the 
svstem  collects  the  make-up  .sample  hv 
he  end  of  the  next  monitoring  period.' 
d  A  also  changed  the  conseiiuence  of 
having  one  RTC:R  monitoring  violation 
lor  .systems  on  annual  monitoring. 

In.stead  of  having  to  go  to  monthlv 
inonitoring.  the  svstem  now  moves  to 
(IiKirterly  monitoring.  See  section 
vl'Vi'i.  "  ‘  (around  ivatfir 

d(*laiis"  ~ 

NDWAC  members  also  suggested  that 
A  reqiie.st  comment  on  the  co.sis  and 
lienetits  of  reduced  monitoring 
Specifically.  NDWAC  exjiressed 
(•oncern  that  a  reduction  in  the  nnmher 
of  certain  samples  taken  (such  as  the 
reduction  in  the  nnmher  ofrejieat  and 
additional  routine  .samples  for  some 
small  .systems)  could  le.s.sen  the 
opportunity  for  .svslems  to  identifv 
violations.  Thus.  RPA  reipiested  ' 
(•ominenl  on  the  cost  and  benefit  of 
reduced  monitoring.  , 

KRA  received  comment  that  expre.ssed  i 
(.oncern  that  a  reduction  in  the  nnmher  - 
additional  routine  .samples  reduces  i 
the  likelihood  of  detecting  both  total  j 
(xiliforms  and  /?.  coli.  El’A  and  the  : 

advisory  committee  recognized  that  a  i 

reduction  in  the  number  of  .samiiles  i 
aken  could  also  mean  a  reduction  in  < 
ho  niimher  of  jmsitive  .samjiles  found  i 

However.  ERA  and  the  advi.sorv 

committee  concluded  that  the  new  \ 

a.s.se.s.snient  and  corrective  action  1 

provisions  of  the  RTCR  lead  to  a  rule 
liia  IS  more  protective  of  public  health  a 
and  to  improvement  in  water  ipialitv  u 
despite  the  reductions  in  the  nimiher  of  n 
samples  taken.  See  section  lll.C:.2.h  of  n 
tins  jireamhle.  ('.round  ivator  MC.'WSs 

A  f(.w  ND\VA(,  memhers  stated  that  tli 

ll>ey  would  like  to  proviileEf^A  with 

additional  advice  on  PN.  To  follow  up 

M,Vt"  ««veral  "  • 

NDW  A(.  memhers  on  Jiilv  1 . 2009.  to 
review  and  di.sciiss  the  1989  TCR  i’N 
requirements,  the  advisory  committee’s  fu 


reconiinendations  on  revisions  to  the  PN 
requirements,  and  to  obtain  feedhai  k 
from  NDWAC  memhers.  ERA 

Ninwlt-'*  '■';''"""'»>*i<lfb‘nii.s  from 
NDIVAC.  Ill  develojiing  the  PN 

riHpureiiients  and  reijiiesled  comment 
on  the.se  i.ssues  in  the  jireamhle  to  the 
Iirojiosed  R'J’CR. 

RRA  consulted  with  NDWAC  again  on 

n-l V  21. 2011.  to  di.scu.ss  the  draft  final 

rule  and  commenls  received  on  the 
lirojiosed  RTCR,  sjiecificallv  regarding 
tlio.se  areas  where  NDWAC  made 
niciimmendation.s  in  the  March  and  julv 
200.)  consultations.  The  NDWAC 
inemhers  recommended  that  in 
Ji'iahzing  the  RTCR,  ERA  follow  the 
recommendalion.s  of  the  Tf.'RDSAf' 

ERA  conijileted  its  con.sultations'with 
tie  US  Dejiartment  of  Health  and 
Human  Services  on  October  .‘i  2009 
»-^»ll,a.sre(juired  hv  ’ 
SDWA  section  1412(d).  ERA  jirovided 
an  informational  briefing  to  the  Center 
or  r-oo(  Safety  offico  of  the  Rood  and 
Drug  Administration  and 
re])re.sentative.s  from  the  Office  of  the 
Assistant  Secretary  for  Health  and  the 
Assistant  Secretary  for  Planning  and  ’ 
Evaluation  at  the  Dejiartment  of  Health 
iind  Human  Services.  No  siilislantive 
coniments  were  received  as  a  result  of 
llie  liriefnig  and  consultation. 


L  (.onsidorcitinns  of  Impacts  on 
Sonsitivc  Suhpopiilolions  os  Uccnnrcd 
by  Section  1412lb)(:i)((:)(i)(Yj  of  the 

IfdK)  Amendments  of  SDWA 

As  re(|uired  by  Section 
1412(li)(;i)(C)(i)(V)  of  the  SDWA.  ERA 
•sdught  jiiililic  comment  regarding  the 
(iflecfs  (if  contamination  a.ssociated  with 
file  jirojio.sed  RTCR  on  the  general 
]io|iulation  and  sen.sitive 
siili]io]inlation.s.  Sen.sitive 
suliiiopiilations  include  “infants, 
(•hildren,  jiregnant  women,  the  elderlv 
individuals  with  a  historv  of  .serious  '  ' 
il bie.s.s,  or  other  .siiliiiojiulations  that  are 
identified  as  likely  to  be  at  greater  risk 
of  adverse  health  effects  due  to  ex|io.sure 
o  containmants  in  drinking  water  than 
tlie  general  iiojiulation’’  (SDWA  section 

f4i2(ii)(:i)(c)(i)(v),42U.s.t:.:it)f,g- 

i(b)(:i)(c)(i)(v)).  ^ 

1  icgnant  ami  laclating  women  niav  he 
at  an  increa.sed  risk  from  jiathogens  as 
well  as  act  as  a  .source  of  infection  for 
iiowhorns.  infection  during  jiregnancv 
may  also  result  in  the  transmi.s.sion  of 
infection  from  the  mother  to  the  child 
in  ntero,  during  birth,  or  .shortly 

t  jealler.Sin(:e  very  young  idiihlren  do 

11(11  have  fully  develojied  immune 
systems,  they  are  at  increa.sed  risk  and 
are  jiarticiilarlv  difficult  to  tival 
hilectioiis  di.seases  are  also  a  major 
P''”';loni  for  the  elderly  liecau.se  immune 
function  declines  with  age.  As  a  result. 


(luthreaks  of  waterborne  disea.ses  can  he 
duva.stating  on  the  elderlv  conimunilv 
(u.g.,  nursnig  homes)  and'  mav  increase 
1  the  jiiissiliility  of  significantlv  higher 
mortality  rates  in  the  elderiv’than  in  the 
general  jiojinlation. 

bnmunoconiiironiised  individuals  are 
a  growing  ]ir(i|iortion  of  the  jiojiulation 
m  with  the  continued  increa.se  in  Human 
uminuiodeficiency  Viriis/AIDS.  the 
aging  Iiojiulation,  and  the  (escalation  in 
organ  and  li.ssue  transplantations, 
fmmimocomjiromised  individuals  are 
l.v  iiiore  suscejitilile  to  severe  and  invasive 
infection.  1  hese  infections  are 
Jiarticiilarly  difficult  to  treat  and  can 
msult  in  a  significantly  higher  mortalitv 
ttian  in  iinmunocomjieteiit  jiersons 

'  f !i  roqidrements 

of  the  RfC.R  will  helji  reduce  jiathwavs 
of  entry  for  fecal  contamination  and/or 
waterborne  jiathogens  into  the 
distrihution  system,  thoreliv  rediicinu 
exjiosiire  and  risk  from  these 
contaminants  in  drinking  water  to  the 
entire  general  jiojiulation.  The  RTCR 
seeks  to  jirovide  a  similar  level  of 
drinking  water  jirotection  to  all  groiuis 
mcludiiig  sen.sitive  .snlijiojiulatioii.s 
tlius  meeting  the  intent  of  this  Federal 
JKilicy.  See  also  .section  VI. K  of  this 
Jireamhle.  Effects  of  Fecal 
(Contamination  and/or  Waterborne 
I  (It lumens  on  the  daneral  Population 
and  Sensitive  Sabpopalations,  for  a 
more  detailed  di.scii.ssioii  of  this  tojiic. 

M.  hfject  of  Compliance  With  the  llTCIl 
on  the  Technical.  Financial,  and 
Managerial  Capacity  of  Public  Water 
Systems 

Section  142()(d)(;i)  of  the  SDWA,  as 
amended,  requires  that,  in  jiroinulgatiiiR 
an  N1  DWR,  the  Admiiii.strator  .shall 
include  an  analvsis  of  the  likelv  efEx  t 
(If  comjiliance  with  the  regulation  on 
he  technical,  managerial,  and  financial 
(IMF)  cajiacily  of  RWSs.  The  follmving 
analysis  fulfills  this  statutory  oliligatioii 
iv  identifying  the  incremental  iinjiact 
that  the  Rl’CR  will  have  on  the  TMF 
(;ajiacity  of  regulated  water  .sv.stems 
Analy.ses  jiresented  in  this  docunient 
roflect  only  the  imjiact  of  new  or  revised 
nxjuirement.s,  as  established  hv  the 
I  (.K;  the  nnjiacts  of  previoiislv 
(istalilished  reijiiirenients  on  .system 
cajiacitv  are  not  considered. 

hPA  has  defined  overall  water  .sv.stem 
capacity  as  the  aliilitv  to  plan  for 
achieve  and  maintain  comjiliance  with 
ajijilicahle  drinking  water  standards, 
(-ajiacity  eiicoiiijias.ses  three 

amijionents;  t(i(:)ini(;al.  nianagerial.  aiul 

linancial.  fechnical  cajiacity  is  the 
physical  and  ojierational  aliilitv  of  a 
water  .system  to  meet  SDWA  ' 

|'‘>q‘dionients.  This  refers  to  the  jihvsical 
mfra.structiire  of  the  water  system.' 


Federal  Register/ Vol.  7B,  No.  30/ Wednesday,  February  13,  201 3 /Rules  and  Regulations  10343 


including  the  adiuiuacy  of  sourco  wator 
and  tlu!  aclctiuacy  of  trcalnunit,  storage, 
and  di.stril)ntion  infrastructure.  It  also 
refers  to  the  ability  of  .system  ])ersonnel 
to  a{l(!(|uately  operati;  and  maintain  the 
.system!  and  to  otherwise;  implement 
re;e]nisite  tee;hnie;al  kne)wle;elge. 
Managerial  e;cipae;ity  is  the  eihility  eef  a 


water  systean  te)  e:onelue;t  its  affairs  to 
aelheve  anel  maintain  e:ompliane;e  with 
SDWA  re;eiuirements.  Manageriiil 
e:apae;ity  re;fe;r.s  te)  the;  sy.stean’s 
institutienial  anel  aelministrative 
e;a])ahi lilies.  Finane:ial  e;a])ae;ity  is  a 
wate;r  systean’s  ability  te)  aeaphre;  anel 
manage  sedfieaent  finaneaal  re;,se)ure:e;s  te) 


allow  the  system  to  ae;hieve  anel 
maintain  e;e)mpliance  with  SDWA 
re;e|uireme;nt.s.  3'e;e:hnie;al,  managerial, 
cinel  finaneaal  e:a|)ae:ily  e:an  he  Jis.seesseel 
threengh  key  is.sue;.s  anel  eiiie;.slie)ns. 
ine:hieling  the  fe)lle)wing: 


Technical  Capacity 


Source  water  adequacy  . 

Infrastructure  adequacy . 

Technical  knowledge  and  implementation 


Ownership  accountability 
Staffing  and  organization 


Effective  external  linkages 


Does  the  system  have  a  reliable  source  of  water  with  adequate  quantity?  Is  the 
source  generally  of  good  quality  and  adequately  protected? 

Can  the  system  provide  water  that  meets  SDWA  standards?  What  is  the  condi¬ 
tion  of  its  infrastructure,  including  wells  or  source  water  intakes,  treatment  and 
storage  facilities,  and  distribution  systems?  What  is  the  infrastructure’s  life  ex¬ 
pectancy?  Does  the  system  have  a  capital  improvement  plan? 

Are  the  system’s  operators  certified?  Do  the  operators  have  sufficient  knowledge 
of  applicable  standards?  Can  the  operators  effectively  implement  this  technical 
knowledge?  Do  the  operators  understand  the  system’s  technical  and  oper¬ 
ational  characteristics?  Does  the  system  have  an  effective  O&M  program? 


Managerial  Capacity 


Are  the  owners  clearly  identified?  Can  they  be  held  accountable  for  the  system? 

Are  the  operators  and  managers  clearly  identitied?  Is  the  system  properly  orga¬ 
nized  and  staffed?  Do  personnel  understand  the  management  aspects  of  regu¬ 
latory  requirements  and  system  operations?  Do  they  have  adequate  expertise 
to  manage  water  system  operations  (i.e.,  to  conduct  implementation,  monitor 
for  E.  coli)?  Do  personnel  have  the  necessary  licenses  and  certifications? 

Does  the  system  interact  well  with  customers,  regulators,  and  other  entities?  Is 
the  system  aware  of  available  external  resources,  such  as  technical  and  finan¬ 
cial  assistance? 


Revenue  sufficiency  . 

Creditworthiness  . 

Fiscal  management  and  controls 


Financial  Capacity 


Do  revenues  cover  costs? 

Is  the  system  financially  healthy?  Does  it  have  access  to  capital  through  public  or 
private  sources? 

Are  adequate  books  and  records  maintained?  Are  appropriate  budgeting,  ac¬ 
counting,  and  financial  planning  methods  used?  Does  the  system  manage  its 
revenues  effectively? 


EPA  looked  at  the  major  reijiiiremeiits 
of  the  R'rC3^  that  may  affect  the  TMF 
capacity  of  PWSs,  These  re(|uirement.s 
include:  sample  siting  plan  revision, 
monitoring,  assessments,  corrective 
actions,  and  PNs.  Another  factor  that 
may  affect  the  TMF  ca])acity  is  the  need 
for  PWS  ])ersonnel  to  familiarize 
themselves  with  the  RT(]R 
re(|nirements.  EPA  developed  a  scoring 
.system  to  analyze  the  im|)act  of 
complying  with  these  rerpiirements  on 
the  TMF  capacity  of  PWSs.  A  detailed 
discussion  of  EPA’s  analvsis  is 
presented  in  cha])ter  3.14  of  the  RTCR 
EA  (IISEPA  201 2a). 

'I'he  RTCIR  will  a])plv  to  all  PW.Ss  and 
mav  affect  .11.072  CW.Ss,  18.720 
N'l’NCWSs,  and  84,130  TNCWSs— 
1.14,837  sv.stems  in  all.  While  some 
.systems  may  reciuire  increa.sed  TMF 
capacity  to  comj)ly  with  the  new  RTCR 
rerinirements,  or  will  need  to  tailor  their 
compliance  approaches  to  match  their 
ca])acitie.s,  most  systems  will  not. 

Small  .sy.stem.s  will  likely  face  onlv  a 
small  challenge  to  their  technical  and 


managerial  capacity  as  a  result  of  efforts 
to  familiarize  them.selves  with  the 
monitoring  requirements  of  the  RTCR. 
Routine  and  repeat  monitoring 
requirements  under  the  RTC^R  are 
e.ssentially  the  same  as  under  the  1080 
TCR,  with  more  explicit  criteria  to 
(jnalify  for  reduced  monitoring, 
'rherefore.  understanding  the  RTCR 
monitoring  requirements  is  not  expected 
to  pose  many  new  technical  or 
managerial  capacity  issues  for  small 
systems. 

Small  system  technical  and 
managerial  capacity  may  he  affected  by 
the  as.sessment  recpiirements  of  the 
RTCR.  Performing  assessments  may 
recpiire  the  sv.stem  to  increase  staffing 
levels  in  addition  to  providing  training 
to  ensure  that  system  staff  understand 
how  tho.se  assessments  are  to  he 
performed.  Re])orting,  record-keeping, 
and  data  administration  retpiirements 
will  also  affect  the  managerial  capacity 
of  .small  .systems. 

Small  .systems  that  are  required  to 
take  corrective  action  are  expected  to 


ex])erience  the  most  significant  financial 
challenge  since  some  corrective  actions 
may  consist  of  a  large,  one-time  capital 
expenditure  to  resolve  the  |)rohlem. 

Large  systems  will  likely  not  face  any 
significant  c:hallenge  to  their  technical 
and  managerial  caj)acity  as  a  result  of 
efforts  to  familiarize  themselves  with 
the  RTCR.  Most  large  systems  are 
familiar  with  the  1989  TCR  and  there 
are  no  changes  in  the  basic  monitoring 
recpiirements  for  large  .systems  under 
the  RT(3<.  They  are  therefore  assumed 
to  already  have  the  TMF  capacity  in 
place  for  the  RTCR. 

Only  large  systems  performing 
assessments  and  corrective  actions 
would  he  expected  to  face  a  significant 
challenge  meeting  the  'I’MF  ca])acity 
retpiirements.  However,  this 
recjuirement  is  only  neces.sary  when 
monitoring  reveals  potential  j)rol)lems. 
and  this  is  not  expected  to  occur 
significantly  in  large  systems  above  that 
ex])erienced  under  the  1989  T(;R.  Many 
large  systems  already  have  the  TMF 
capacity  to  conduct  a.sse.ssment.s  and 
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cormctive  actions  it  they  are  needed. 
'I'liese  systems  will  he;  affectetl  less 
significantly  than  smaller  systems  that 
have  to  implement  corrective  actions 
iMicau.se  it  is  recognized  that  they  are 
typically  alnuidy  im|)lementing  similar 
assessments  and  corrective  actions 
wlien  a  routine  monitoring  sample  tests 
l)ositive  lor  fecal  indicators  under  the 
1089  rcR. 

iV.  (MntiivssioiHil  liaviaw  Act 

The  (Congressional  Review  Act.  5 
U.vS.CC.  801  et  seq..  as  added  1)V  tlie  Small 
Ihisiness  Regulatory  Enforcement 
f  airness  Act  of  1990.  generally  ])rovides 
that  h(dore  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
suhmit  a  rule  rej)ort.  whii.h  includes  a 
copy  of  the  rule,  to  each  1  louse  of  the 
(Congress  and  to  the  Comptroller  Ceneral 
of  the  US.  EFA  will  suhmit  a  re])ort 
containing  this  rule  and  other  recjuired 
information  to  the  II. S.  Senate,  the  II. S. 
House  of  Re])re.sentatives,  and  the 
(Comptroller  Ceneral  of  the  US  prior  to 
puhlication  of  the  rule  in  the  FR.  A 
Major  rule  cannot  take  effect  until  (it) 
days  after  it  is  juihlished  in  the  FR.  This 
action  is  not  a  “major  rule”  as  defined 
by  .'j  U.S.CC.  804(2).  This  ruh;  will  he 
effective  April  l.'i.  2013. 
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Dateul:  D(!ce!mbi!r  20.  2012. 
l.isa  P.  lackson, 

Adminislnilar. 

For  the  reasons  set  forth  in  the 
|)reaml)le.  3'itle  40  chajjter  1  of  the  (iode 
of  Federed  Regulations  is  amended  ets 
follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

■  1.  The  authority  citation  for  ])art  141 
continues  to  read  as  follows: 

Aulhurily:  42  U.S.C.  8001.  800g-1.  800g-2. 
800g-8.  800g-4.  800g-5.  .800g-«.  .800j-4. 
:i00)-0.  and  800j-ll. 

■  2.  Section  141.2  is  amended  hy 
adding,  in  alphabetical  order. 


definitions  for  “Cilean  comiiliiince 
history",  “Level  1  assessment",  "Level  2 
as.sessmeint",  ".Sanitiiry  defect”,  and 
“.Seasonal  systeim”  to  remd  as  follows: 

§141.2  Definitions. 

***** 

Cl(Hin  coinpIi(mc(‘  hislorv  is.  for  the 
purposes  of  suhiiart  Y,  a  record  of  no 
M(3,  violations  under  §  141  .(53;  no 
monitoring  violations  under  §  141 .21  or 
suhpart  Y;  and  no  coliform  treatment 
technieiue  trigger  exceedanceis  or 
treatment  techniepie  violations  under 
suhpart  Y. 

***** 

Un'nl  1  (issi^ssnmnt  is  an  evaluation  to 
identify  the  ])().ssil)le  ])resence  of 
sanitary  defects,  defects  in  distribution 
system  coliform  monitoring  practiciis, 
and  (when  possible]  the  likely  reason 
that  the  system  triggered  the  assessment. 
It  is  conducted  by  the  system  o])erator 
or  owner.  Minimum  cilements  include 
review  and  identification  of  aty])ical 
evemts  that  could  affect  distributed 
wat(!r  (|uality  or  indicate  that  distributed 
water  e|nality  was  imjjaireul;  changes  in 
distribution  system  maintenance  and 
opiiration  that  could  affi!Ct  distributed 
water  epiality  (including  water  storage); 
source  and  treiatment  considerations 
that  bexir  on  distributed  wat(!r  ejuality, 
where  approjiriate  (e.g.,  whether  a 
ground  water  system  is  disinfected): 
existing  watiir  (juality  monitoring  data: 
and  inadeepiacies  in  .sample  sites, 
sampling  protocol,  and  sanqile 
proce.ssing.  The  system  must  condue:t 
the  assessment  consistent  with  any  State 
dir(!Ctives  that  tailor  s])(!cific  assessment 
elements  with  respect  to  the  size  and 
type  of  the  sy.stem  and  the  size,  type;, 
and  characteri.stics  of  the  distribution 
system. 

Level  2  (tssessinent  is  an  (Valuation  to 
identify  the  po.ssihle  presence  of 
sanitary  defects,  defects  in  distribution 
system  coliform  monitoring  practices, 
and  (when  jjossihle)  the  likely  reason 
that  the  system  triggeriHl  the  asse.ssment. 
A  Li!vel  2  assessment  provides  a  more 
detailed  eixaminatlon  of  the  .system 
(including  the  .system’s  monitoring  and 
o])erational  jiractices)  than  does  a  Level 
1  asses.sment  through  the  use  of  more 
comprehensive  investigation  and  review 
of  available  information,  additional 
internal  and  (!xternal  resoureexs,  and 
otheir  r(!h!vant  |)ractic(!S.  It  is  conducted 
by  an  individual  aijproved  by  the  State, 
which  may  include  the  systeim  operator. 
Minimum  elements  include  review  and 
identification  of  atv|)ical  events  that 
could  affect  distributed  water  epiality  or 
indicate  that  distrihuteKl  water  epiiility 
was  impaired:  changes  in  distribution 
system  maintenance  and  o])(!ration  that 
could  affect  distributed  water  ejuality 


(ine;lueling  water  steinige):  ,se)ure:e  emel 
trexitmemt  e'.emsieleratiems  that  hexir  on 
elistrihuteel  water  epudity.  where! 
ii])])re)])ri<ite!  (e.g..  wheitheM’  a  greumel 
water  sy.stem  is  eli.sinfe!e;te!el):  e!xi.sting 
wiite!!'  epiiility  moniteiring  eliita:  iinel 
iniieli!epiae:ie.s  in  siimjile  sites,  siimjiling 
|)re)te)e:e)l.  iinel  Siiinjile  ])re)e:e.ssing.  'The 
system  must  e:e)ndiie:t  the)  as.sessment 
e;e)nsistent  with  any  State)  elire)e:tives  tliiit 
tailor  sjieeiifie;  a.ssessment  elements  with 
re).s|)e)e:t  to  the  size  anel  tyjie)  eif  the) 

.systeim  anel  the  size,  lyjie),  anel 
e:hiiriie:te)ri.stie;.s  e)f  the  elistrihutie)!! 
system.  The  sy.stem  must  e:e)mj)ly  with 
iiny  exjieeliteel  iie:tion.s  eir  adelitiemal 
iie:tiem.s  re)epiire)d  by  the  State  in  the  case 
of  an  E.  coli  MCL  violatiem. 
***** 

Scinildiy  defecl  is  a  elefee:t  that  e;oulel 
jireivide  a  jiathway  e)f  entry  feir  mie:re)l)ial 
e'.ontiiminatiem  into  the  elistrihutiem 
.system  or  that  is  inelie;ative  of  a  failure 
e)r  imminent  failure  in  a  barrier  that  is 
alreaelv  in  j)lae:e). 

***** 

Seasonal  system  is  a  non-e;e)mnuinity 
water  system  thiit  is  neit  eijierateel  as  a 
juihlie:  wate)r  sv.ste)m  em  a  vear-reumel 
liiisis  anel  starts  uj)  anel  .shuts  eleiwn  at 
the)  he)giuning  iinel  enel  eif  eae:h  eijierating 
.seiasem. 

***** 

■  3.  .Se)e;tie)n  141.4  is  reviseei  tei  reiiel  as 
folleiws: 

§141.4  Variances  and  exemptions. 

(ii)  Viiriime;e.s  eir  eixeinjjtions  from 
e;e)rtiiin  jireivisiems  eif  the.se  reigulatieins 
may  he  granteel  imrsuant  tei  .se)e;tie)n,s 
141.5  anel  1418  of  the  Act  anel  subjiart 
K  e)f  jiart  142  of  this  chajMer  (for  sniiill 
system  viiriane:e.s)  bv  the  entitv  with 
jirimary  enforcemeint  reisjionsihility. 
exce)])t  that  variane:e).s  or  exemjitieins 
frean  the  MCLs  for  total  e:oliforms  anel  E. 
coil  anel  varianceis  freim  any  eif  the) 
treatment  tee:hnique  re)quire)ment.s  of 
suhjiart  H  of  this  jiart  may  neit  be 
granted. 

(b)  EPA  has  stayeiel  the  effee:tive  elate 
of  this  .se:e;tion  relating  to  the  total 
ceilifeirm  M(1L  of  §  141.()3(a)  for  .systems 
that  elemonstrate  te)  the  .State  that  the 
vieilation  eif  the)  teital  e-.eilifeirm  MCL  is 
elue  te)  a  jiersistent  growth  e)f  te)tal 
colife)rm.s  in  the  elistrihutie)!!  .system 
rather  than  fee:iil  eir  jiatheigenic 
contaminatiem,  a  treatment  lajise  or 
eleficiency,  or  a  jirohlem  in  the 
oiieration  or  maintenance  eif  the 
elistrihutiem  system.  'This  is  staveiel  until 
Mare-.h  31. 201  (i,  at  whie:h  time  the  teital 
e:oliform  MCL  is  nei  longer  e)ffee:tive). 

Neite  to  jiaragrajih  (a):  As  jirovideel  in 
§  142.3()4(a).  small  system  varianceis  are 
ne)t  available  for  rules  aelelressing 
mie:rohial  e:e)ntaminant.s,  which  woulel 
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include  suliparts  H,  F,  S,  T,  \V.  and  Y 
of  this  part. 

■  4.  Section  141.21  is  amended  l)y 
adding  paragraph  (h)  to  read  as  follows: 

§141.21  Conform  sampling. 

***** 

(h)  The  provisions  of  ])aragraplis  (a) 
and  (d)  of  this  .section  are  ap])lical)le 
until  March  31.  201 0.  The  ])rovisions  of 
paragraphs  (h).  (c).  (e),  (f).  and  (g)  of  this 
.s(M:tion  an;  applicable  until  all  nupiiriHl 
re]ieat  monitoring  under  ])aragra])h  (h) 
of  this  section  and  fecal  coliform  or  H. 
coli  testing  under  }jaragra])h  (e)  of  this 
section  that  was  initiated  by  a  total 
coliforin-positive  sample  taken  before 
Ajiril  1. 2010  is  com])leted,  as  well  as 
analytical  method,  reporting, 
rec.'ordkeeping.  public  notification,  and 
consumer  confidence  rejiort 
requirements  a.ssociated  with  that 
monitoring  and  testing.  Beginning  April 

1. 2010,  the  provisions  of  snhpart  Y  of 
this  part  are  applicable,  with  .systems 
r(!(inired  to  begin  regular  monitoring  at 
the  same  frecpiency  as  the  system- 
sjiecific  frecpiency  recpiired  on  March 

31.2010. 

■  .0.  Section  141. .'12  is  revised  to  read  as 
follows: 

§  141.52  Maximum  contaminant  level  goals 
for  microbiological  contaminants. 

(a)  Mf’.I.Cs  for  the  following 
c;ontaminants  are  as  indicated: 


Contaminant 

MCLG 

(1)  Giardia  lamblia . 

zero 

(2)  Viruses  . 

zero 

(3)  Legionella . 

zero 

(4)  Total  coliforms  (including  fecal) 
coliforms  and  Escherichia  coli. 

zero 

(5)  Cryptosporidium . 

zero 

(6)  Escherichia  coli  (E.  coli)  . 

zero 

(h)  The  MCLCi  identified  in  paragraph 
(a)(4)  of  this  section  is  ajiplicahle  until 
March  31,  2010.  The  MCLG  identified  in 
paragrajih  (a)(0)  of  this  .section  is 
apjjlicalile  beginning  April  1, 2010. 

■  0.  Section  141.03  is  revised  to  read  as 
follows: 

§  1 41 .63  Maximum  contaminant  levels 
(MCLs)  for  microbiological  contaminants. 

(a)  Until  March  31. 2010.  the  total 
coliform  MCI.  is  based  on  the  presence 
or  ah.sence  of  total  coliforms  in  a 
.sample,  rather  than  coliform  density. 

(1)  For  a  system  that  collects  at  least 
40  samples  per  month,  if  no  more  than 
.').()  jiercent  of  the  samples  c;ollecte(l 
during  a  month  are  total  coliforin- 
positive.  the  system  is  in  c:om]jliant;e 
with  the  MCL  for  total  coliforms. 

(2)  For  a  system  that  c:ollects  fewer 
than  40  .samjiles  per  month,  if  no  more 


than  one  sample  collected  during  a 
month  is  total  coliform-])ositive,  the 
system  is  in  compliance  with  the  MC^L 
for  total  coliforms. 

(h)  Until  March  31, 2010,  any  fecal 
coliform-jiositive  rejieat  sanqile  or  E. 
co/i-positive  repeat  sample,  or  any  total 
coliform-])ositive  repeat  sample 
following  a  fecal  coliforin-positive  or  E. 
f;o//-])ositive  routine  .sanqile,  con.stitntes 
a  violation  of  the  MfiL  for  total 
coliforms.  Inir  jnnqioses  of  the  public 
notification  reipiirements  in  snhpart  Q 
of  this  part,  this  is  a  violation  that  mav 
jiose  an  acute  risk  to  health. 

(c)  Beginning  April  1,  2010.  a  system 
is  in  compliance  with  the  MCL  for  E. 
coli  for  samjiles  taken  under  the 
]n’ovi.sion.s  of  snhpart  Y  of  this  part 
unless  any  of  the  conditions  identified 
in  paragraphs  (c)(1)  through  (c)(4)  of  this 
section  occur.  For  purposes  of  the 
public  notification  requirements  in 
snhpart  Q  of  this  part,  violation  of  the 
MCL  may  jio.se  an  acute  risk  to  health. 

(1)  'I’he  .system  has  an  E.  co/i-positive 
repeat  sample  following  a  total  coliform- 
])ositive  routine  sample. 

(2)  The  .system  has  a  total  coliform- 
])ositive  rejieat  sample  following  an  E. 
co/y-positive  routine  .sample. 

(3)  The  .system  fails  to  take  all 
reiinired  repeat  samples  following  an  E. 
r;o//-positive  routine  .sample. 

(4)  'I’lie  .system  fails  to  test  for  E.  coli 
when  any  repeat  sample  te.sts  positive 
for  total  coliform. 

(d)  Until  March  31, 2018.  a  public 
water  system  must  determine 
compliance  with  the  Mfd,  for  total 
coliforms  in  paragrajihs  (a)  and  (h)  of 
this  .section  for  each  month  in  which  it 
is  reijuired  to  monitor  for  total 
coliforms.  Beginning  April  1.  2010,  a 
public  water  .system  must  determine 
comjiliance  with  the  MCL  for  E.  coli  in 
paragrajih  (c)  of  this  .section  for  each 
month  in  which  it  is  required  to  monitor 
for  total  coliforms. 

(e)  The  Admini.strator,  pursuant  to 
section  1412  of  the  Act,  hereby 
identifies  the  following  as  the  he.st 
technology,  treatment  techniipies.  or 
other  means  available  for  achieving 
compliance  with  the  maximum 
c:ontaminant  level  for  total  coliforms  in 
paragraphs  (a)  and  (h)  of  this  section 
and  for  ai:hieving  compliance  with  the 
maximum  contaminant  level  for  E.  coli 
in  iiaragraph  (c)  of  this  section: 

(^1)  Protection  of  wells  from  fecal 
contamination  by  ajiprojiriate 
placement  and  construction; 

(2)  Maintenance  of  a  disinfectant 
residual  throughout  the  distribution 
sy.stem; 

(3)  Frojier  maintenance  of  the 
distribution  system  including 
approjiriate  pijie  nqilacement  and  rejiair 


procedures,  main  flushing  programs, 
projier  operation  and  maintenance  of 
storage  tanks  and  re.servoirs,  cro.ss 
connection  control,  and  continual 
maintenance  of  positive  water  jiressure 
in  all  parts  of  the  distribution  .sy.stem; 

(4)  Filtration  and/or  disinfection  of 
surface  water,  as  described  in  suhparts 
11.  P,  3’,  and  W  of  this  part,  or 
disinfection  of  ground  water,  as 
described  in  suh|)art  S  of  this  part,  using 
.strong  oxidants  such  as  chlorine, 
chlorine  dioxide,  or  ozone;  and 

(.'))  For  systems  using  ground  water, 
compliance  with  the  reijuirements  of  an 
FPA-a])proved  State  Wellhead 
Protection  Program  developed  and 
implemented  under  section  1428  of  the 
SDWA. 

(0  Idle  Admini.strator.  pursuant  to 
.section  1412  of  the  Act.  hereby 
identifies  the  technology,  treatment 
techniijues,  or  other  means  available 
identified  in  paragraph  (e)  of  this 
.section  as  affordalile  technology, 
treatment  techniijues,  or  other  means 
available  to  svstems  serving  lO.OOO  or 
fewer  jieople  for  achieving  com|)liance 
with  the  maximum  contaminant  level 
for  total  coliforms  in  jiaragrajihs  (a)  and 
(h)  of  this  section  and  for  achieving 
com|)liance  with  the  maximum 
contaminant  level  for  E.  coli  in 
jiaragraph  (c)  of  this  section. 

■  7.  Section  141.71  is  amended  by 
revising  paragraph  (h)(.'j)  to  read  as 
follows: 

§  141.71  Criteria  for  avoiding  filtration. 

***** 

(h)  *  *  * 

(.'})  't’he  public  water  system  must 
comply  with  the  maximum  contaminant 
level  (MCL)  for  total  coliforms  in 
§  141.03(a)  and  (h)  and  the  M(]L  for  E. 
coli  in  §  141.03(c)  at  least  1 1  months  of 
the  12  previous  months  that  the  .system 
.served  water  to  the  public,  on  an 
ongoing  basis,  unless  the  State 
determines  that  failure  to  meet  this 
reijuirement  was  not  caused  by  a 
deficiency  in  treatment  of  the  source 
water. 

***** 

■  8.  .Section  141.74  is  amended  liy 
revising  paragraphs  (h)(0)(i)  and  (c)(3)(i) 
to  read  as  follows: 

§141.74  Analytical  and  monitoring 
requirements. 

***** 

(h)  *  *  * 

(0)(i)  Until  March  31. 2010.  the 
residual  disinfectant  concentration  mu.st 
he  measured  at  lea.st  at  the  same  points 
in  the  distribution  system  and  at  the 
same  time  as  total  coliforms  are 
sanqiled.  as  specified  in  §  141.21. 
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Biiginning  April  1,  2010,  the  residual 
disinfectant  concentration  must  he 
ineasunul  at  least  at  the  same  points  in 
the  distrihution  sy.stem  and  at  the  same 
time  as  total  coliforms  are  .samjiled.  as 
specifiml  in  141.8.')4  through  141.H.'j8. 
'I’he  .State  may  allow  a  public  water 
.system  which  uses  both  a  surface  watisr 
source  or  a  ground  water  source  under 
direct  influence  of  surface  water,  and  a 
ground  water  .source,  to  take 
disinfectant  residual  samjiles  at  points 
other  than  the  total  coliform  sampling 
points  if  the  .State  determines  that  such 
points  are  more  repre.sentative  of  treated 
(disinfected)  water  ipiality  within  the 
distribution  .system.  Heterotrojihic 
bacteria,  measured  as  heterotrophic 
plate  count  (HPF.)  as  specified  in 
paragraph  (a)(1)  of  this  section,  may  Im; 
measured  in  lieu  of  residual  disinfectant 
concentration. 

****** 

(c)  *  *  * 

(3)(i)  Until  March  31. 2018.  the 
residual  disinfectant  concentration  must 
he  measured  at  least  at  the  sanu!  points 
in  the  distrihution  system  and  at  the 
same  time  as  total  coliforms  are 
.sampled,  as  specified  in  §  141.21. 
Beginning  Ajiril  1.  201  (>.  the  nisidual 
disinlectant  concentration  must  Ik; 
measured  at  least  at  the  same  points  in 
the  distrihution  system  and  at  the  same 
time  as  total  coliforms  an;  sampled,  as 
spiicified  in  §{^141. 8.14  through  141.8.18. 
'I’he  .State  may  allow  a  public  water 
.system  which  uses  both  a  surface  water 
source  or  a  ground  water  source  under 
direct  influence  of  surfaci;  water,  and  a 
ground  water  .source,  to  take 
disinfectant  residual  .samjiles  at  points 
other  than  the  total  coliform  sam])ling 
points  if  the  .State  determines  that  such 
points  are  more  representatiyi;  of  treated 
(disinfected)  water  (luality  within  the 
distrihution  systimi.  Heterotrojihic 
bacteria,  measured  as  heterotrophic 
|)late  count  (HBC)  as  specified  in 
paragraph  (a)(1)  of  this  .section,  may  lx; 
measnnul  in  lieu  of  residual  disinfectant 
concentration. 

***** 

■  5).  .Section  141 .1 32  is  amended  by 
rm  ising  paragrajih  (c)(l)(i)  to  read  as 
follows; 

§141.132  Monitoring  requirements. 
***** 

(,.)  *  *  * 

(1)  *  *  * 

(i)  Uoutiiw  monitoring.  Until  March 
31. 2()l(i,  community  and  non-transient 
non-community  water  systems  that  u.se 
chlorine  or  chloramines  must  iiKuisuri! 
the  residual  disinfectant  hwel  in  the 
distribution  .system  at  the  same  jioint  in 
the  distrihution  sy.stem  and  at  the  same 


time  as  total  coliforms  are  sampled,  as 
speciruid  in  §141.21.  Beginning  April  1. 
201  (i,  conummity  and  non-transient 
non-community  water  systems  that  usi; 
chlorine  or  chloramines  must  measuri; 
the  riisidual  disinlectant  leyel  in  the 
distrihution  sy.stem  at  the  sanu!  ])oint  in 
the  di.strihution  system  and  at  the  .same 
time  as  total  coliforms  are  sam|)l(Hl,  as 
specified  in  §§141.814  through  141.818. 
.Suhpart  11  sy.stems  of  this  part  may  use 
the  results  of  residual  disinfectant 
concentration  .sampling  conducted 
und(!r  §  141 .74(h)(0)(i)  for  unfiltered 
systems  or  §  141.74(c)(3)(i)  for  systems 
which  filter,  in  lieu  of  taking  sejiarate 
samples. 

***** 

■  10.  .Section  141.113  is  amended  as 
follows: 

■  a.  By  adding  jjaragrajihs  (c)(4). 

■  1).  By  reyising  paragrajih  (d)(4)(iy) 
introductory  text, 

■  c.  By  reyising  paragraph  (d)(4)(yii) 
introductory  text, 

■  (1.  By  reyising  jiaragraph  (d)(4)(yiii). 

■  e.  By  adding  paragraph  (d)(4)(x),  and 

■  f.  By  adding  paragraph  (h)(7). 

§141.153  Content  of  the  reports. 

***** 

(,.)  *  *  * 

(4)  A  report  that  contains  information 
r(;gardinga  Level  1  or  Level  2 
As.s(!.ssment  reiiuired  under  .Sul)])art  Y  of 
this  part  must  include  the  applicable 
definitions: 

(i)  Leve/  J  Assassniont:  A  Levid  1 
a.ssessment  is  a  study  of  the  water 
system  to  identify  potential  problems 
and  determiiu!  (if  jjos.sihle)  why  total 
coliform  bacteria  have  been  found  in 
our  wat(;r  .system. 

(ii)  Lovol  2  Assossnwnt:  A  Level  2 
a.ssessment  is  a  very  detailed  .study  of 
the  water  system  to  identify  potential 
problems  and  determine  (if  possible) 
why  an  E.  coli  MCL  violation  has 
occurred  and/or  why  total  coliform 
bacteria  have  been  found  in  our  water 
systfiiu  on  mnltiple  occasions. 

(d)  *  *  * 

(4)  *  *  * 

(iv)  For  contaminants  .suhj(;ct  to  an 
MUL.  exce])t  turbidity,  total  coliform, 
local  coliform  and  E.  coli,  the  highest 
contaminant  level  used  to  d(!t(!rmiue 
com])liance  with  an  NBDVVR  and  the 
range  of  delected  levels,  as  follows: 
***** 

(vii)  For  total  coliform  analytical 
results  until  March  31, 201 8; 
***** 

(viii)  For  fecal  coliform  and  E.  coli 
until  March  31, 2018:  'Fhe  total  numhm' 
of  positive  samphis; 
***** 


(x)  For  E.  coli  analytical  results  under 
suhpart  Y:  The  total  numher  of  ])o.sitiye 
sam])le.s. 

***** 

(h)*  *  * 

(7)  Systems  ifHinircd  to  comply  with 
snhport  Y.  (i)  Any  .system  nuiuired  to 
comply  with  the  Liwel  1  a.ssessment 
requirement  or  a  Level  2  a.ssessment 
reiiuinauent  that  is  not  due  to  an  E.  coli 
MUL  violation  must  include  in  the 
re])ort  the  text  found  in  ])aragraph 
(h)(7)(i)(A)  and  paragraphs  (h)(7)(i)(B) 
and  (U)  of  this  section  as  appropriate, 
filling  in  the  blanks  accordingly  and  the 
text  found  in  paragraphs  (h)(7)(i)(D)(1 ) 
and  (2)  of  this  section  if  appropriate. 

(A)  Coliforms  are  bacteria  that  are 
naturally  ]n'(!sent  iii  the  environment 
and  are  u.sed  as  an  indicator  that  other, 
j)otentially  harmful,  waterborne 
pathogens  may  he  present  or  that  a 
potential  jiathway  exists  through  which 
contamination  may  enter  the  drinking 
water  distrihution  system.  We  found 
coliforms  indicating  the  need  to  look  for 
potential  problems  in  water  treatment  or 
di.strihution.  When  this  occurs,  we  are 
reipiired  to  conduct  a.sses.sment(s)  to 
identify  ])rohlems  and  to  correct  any 
problems  that  were  found  during  these 
assessments. 

(B)  During  the  past  year  we  wiin; 
nupiired  to  conduct  IlN.SLRT  NUMBLK 
OF  LI-VICL  lA.S.SlvS.SMFNT.SI  Level  1 
as.sessment(s).  IIN.SERT  NUMBER  OF 
LI- VEL  1  A.S.SE.S.SMENT.SI  Level  1 
as.ses.sment(s)  weni  comideted.  In 
addition,  we  were  reipiired  to  take 
IIN.SERT  NUMBER  OF  CORRI-T/riYE 
ACTION.S]  corrective  actions  and  we 
comjileted  (INSERT  NUMBER  OF 
CORRECTIVE  ACTIONS]  of  these 
actions. 

(C)  During  the  past  year  (INSERT 
NUMBER  OF  LEVEL  2  AS.SESSMENTSI 
Level  2  assessments  were  required  to  be 
completed  for  our  water  system. 

(INSERT  NUMBER  OF  LEVEL  2 
A.S.SE.S.SMENT.SI  Level  2  assessments 
were  comjileted.  In  addition,  we  were 
required  to  take  (INSERT  NUMBER  OF 
CORRECTIVE  ACTION.S |  corrective 
actions  and  we  conqileted  (IN.SERT 
NUMBER  OF  CORRECTIVE  ACTIONSI 
of  these  actions. 

(D)  Any  .system  that  has  failed  to 
complete  all  the  reipiired  assessments  or 
correct  all  identified  sanitary  defects,  is 
in  violation  of  the  treatment  technique 
requirement  and  must  also  inc.lude  one 
or  both  of  the  following  statements,  as 
appro])riate: 

(7)  During  the  ])a.sl  year  we  failed  to 
conduct  all  of  the  required 
asses,sment(s). 

(2)  During  the  past  year  we  failed  to 
correct  all  identified  defects  that  were 
found  during  the  a.sse.ssment. 
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(ii)  Any  system  re(|uired  to  conduct  a 
Level  2  assessment  due  to  an  E.  coli 
M(3,  violation  must  include  in  tlu; 
n!))ort  the  text  tbnnd  in  paragrajihs 
(h](7)(ii)(A)  and  (13)  ol'  this  section, 
rilling  in  the  blanks  accordingly  and  the 
text  found  in  j)aragra|)hs  (h)(7)(ii)((i)(l ) 
and  (2)  of  this  section,  if  a])|)ro])riate. 

(A)  E.  coli  are  hactia  ia  whose  i)resenc(! 
indicates  that  the  water  may  he 
contaminated  with  human  or  animal 
wastes.  Human  ])athogens  in  these 
wastes  can  cause;  short-term  effects, 
such  as  diarrhea.  cram]).s,  nausea, 
heiadaches,  or  other  .symjjtoms.  They 
may  pose  a  greater  health  risk  for 
infants,  young  children,  the  eldm  ly.  and 
p(!oj)le  with  .severely  com])romi.sed 
immune  systems.  We  found  E.  coli 
bacteria,  indicating  the  iummI  to  look  for 
potential  problems  in  water  treatment  or 
dislrihution.  When  this  occurs,  we  are 
recjuired  to  c;onduct  as.se.ssment(.s)  to 
identifv  ])rohlems  and  to  correct  any 
problems  that  were  found  during  these 
assessments. 

(13)  We  were  nujnired  to  com])lete  a 
Level  2  assessment  because  we  found  E. 
coli  in  our  water  sy.stem.  In  addition,  we 


were  reciuired  to  take  |  INSERT 
NUMBER  OF  CORRECTIVE  ACTIONS) 
corr(!ctive  actions  and  we  completed 
llNSER'r  NUMBER  OF  CORRECTIVE 
ACTIONS)  of  these  actions. 

(C)  Anv  svstein  that  has  faihul  to 
complete  the  n!(]nir(!d  a.ssessment  or 
corr(!ct  all  idemtified  sanitary  delects,  is 
in  violation  of  the  treatment  techni(iue 
nuinirenumt  and  must  also  include  one 
or  both  of  the  following  statements,  as 
ap])roj)riate: 

(7)  We  faileil  to  conduct  tin;  retpiired 
asse.ssment. 

(2)  We  failed  to  correct  all  .sanitary 
defects  that  were  identified  during  the 
a.ssessment  that  we  conduct(!d. 

(iii)  If  a  sy.stem  detects  E.  coli  and  has 
violated  the  E.  coli  MCE.  in  addition  to 
completing  the  table  as  reepdred  in 
jiaragraph  (d)(4)  of  this  section,  the 
svstenn  must  include  one  or  more  of  the 
following  .statements  to  describe  any 
noncompliance,  as  ajiplicable: 

(A)  We  had  an  E.  co/f-positive  repeat 
.sam])le  folk)wing  a  total  coliform- 
positive  routine  .sam])le. 


— 

(13)  We  hail  a  total  coliform-positive 
repeat  sainjile  following  an  E.  coii- 
l)o.sitive  routine  sample. 

(C)  We  failed  to  take  all  reijnired 
repeat  samples  following  an  E.  coli- 
|)ositive  routine  samjjle. 

(D)  We  failed  to  te.st  for  E.  coli  when 
any  repixit  .sam])le  tests  positive  for  total 
coliform. 

(iv)  If  a  sy.stem  detects  E.  coZ/and  has 
not  violated  the  E.  coli  M(IL.  in  addition 
to  completing  the  table  as  required  in 
paragraj)h  (d)(4)  of  this  section,  the 
system  may  include  a  statement  that 
explains  that  although  they  havi; 
detected  E.  coli,  they  are  not  in  violation 
of  the  E.  coli  MCiL. 

■  11.  Appendix  A  to  .Suhpart  ()  of  Bart 
141  is  amended  as  follows; 

■  a.  By  revising  the  entries  for  "Total 
Coliform  Bacteria”  and  "Fecal  Coliform 
and  E.  coli,  ” 

■  1).  By  adding  a  .second  entry  for  "'rotal 
(ioliform  Bacteria,” 

■  c.  By  adding  as  a  fourth  entry  "E. 
coli,"  and 

■  d.  By  adding  two  endnotes  before 
Endnote  1. 


Appendix  A  to  Subpart  O  of  Part  141— Regulated  Contaminants 


Contaminant 

(units) 


Traditional  MCL 
in  mg/L 


To  convert  for 
CCR,  multiply 
by 


MCL  in  CCR 
units 


MCLG 


Major  sources 
in  drinking  w/ater 


Health  effects  language 


Microbiological 

contaminants: 


Total  Coli- 

MCL  (systems  . 

.  MCL  (systems 

0 

Naturally 

Conforms  are  bacteria  that  are 

form  Bac- 

that  collect 

that  collect 

present  in  the 

naturally  present  in  the  envi- 

teria  t- 

>40  samples/ 

>40  samples/ 

environment. 

ronment  and  are  used  as  an 

month)  5%  of 

month)  5%  of 

indicator  that  other,  poten- 

monthly  sam- 

monthly  sam- 

tially-harmful,  bacteria  may  be 

pies  are  posi- 

pies  are  posi- 

present.  Coliforms  were  found 

tive;  (systems 

tive;  (systems 

in  more  samples  than  allowed 

that  collect 

that  collect 

and  this  was  a  warning  of  po- 

<40  samples/ 

<40  samples/ 

tential  problems. 

month)  1 

month)  1 

positive 

positive 

monthly  sam- 

monthly  sam- 

pie. 

pie.. 

Total  Coli- 

TT . 

.  TT . 

N/A 

Naturally 

Use  language  found  in 

form  Bac- 

present  in  the 

§141.153(h)(7)(i)(A) 

teria 

environment. 

Fecal  coliform 

0  . 

.  0  . 

0 

Human  and  ani- 

Fecal  coliforms  and  E.  coli  are 

and  E.  coli 

mal  fecal 

bacteria  whose  presence  indi- 

waste. 

cafes  that  the  water  may  be 

contaminated  with  human  or 
animal  wastes.  Microbes  in 
these  wastes  can  cause  short¬ 
term  effects,  such  as  diarrhea, 
cramps,  nausea,  headaches, 
or  other  symptoms.  They  may 
pose  a  special  health  risk  for 
infants,  young  children,  some 
of  the  elderly,  and  people  with 
severely  compromised  im¬ 
mune  systems. 
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Appendix  A  to  Subpart  O  of  Part  141— Regulated  Contaminants— Continued 


Contaminant 

(units) 

Traditional  MCL 
in  mg/L 

To  convert  for 
CCR,  multiply 
by 

MCL  in  CCR 
units 

Mri  r  Major  sources 

in  drinking  water 

Health  effects  language 

E.  coli  . 

Routine  and  re- 

Routine  and  re- 

0  Human  and  ani- 

E.  coli  are  bacteria  whose  pres- 

peat  samples 

peat  samples 

mal  fecal 

ence  indicates  that  the  water 

are  total  coli- 

are  total  coli- 

waste. 

may  be  contaminated  with 

form-positive 

form-positive 

human  or  animal  wastes. 

and  either  is 

and  either  is 

Human  pathogens  in  these 

E.  co//-posi- 

E.  co/;-posi- 

wastes  can  cause  short-term 

tive  or  system 

tive  or  system 

effects,  such  as  diarrhea. 

fails  to  take 

fails  to  take 

cramps,  nausea,  headaches. 

repeat  sam- 

repeat  sam- 

or  other  symptoms.  They  may 

pies  following 

pies  following 

pose  a  greater  health  risk  for 

E.  co/;-posi- 

E.  co//-posi- 

infants,  young  children,  the  el- 

tive  routine 

tive  routine 

derly,  and  people  with  se- 

sample  or 

sample  or 

verely-compromised  immune 

system  fails 

system  fails 

systems. 

to  analyze 

to  analyze 

total  coliform- 

total  coliform- 

positive  re- 

positive  re- 

peat  sample 

peat  sample 

for  E.  coli. 

for  E.  coli. 

t  Until  March  31,  2016. 

/:  Beginning  April  1,  2016. 


■  12.  .Section  141. 2()2{a),Tal)lel,  is  §141.202  Tier  1  Public  Notice— Form, 

ainendful  l)y  adding  oik;  sentence  at  tin;  manner,  and  frequency  of  notice, 
end  of  entry  one  (1)  to  read  as  ibllows:  ***** 


Table  1  to  §  141.202— Violation  Categories  and  Other  Situations 


(1)  *  *  * 

Violation  of  the  MCL  for  E.  coli  (as  specified  in  §  141 .63(c)); 


■  13.  .Section  141 .2()3(1))(2)  is  nn’ised  to 
read  as  follows: 

§141.203  Tier  2  Public  Notice — Form, 
manner,  and  frequency  of  notice. 

***** 

(1) )  *  *  * 

(2)  The  public  water  system  imist 
repeat  the  notice  every  three  months  as 
long  as  the  violation  or  situation 
persists,  unhiss  the  ])rimacy  agency 
determines  that  a])])i'opriate 
circnm.stances  warrant  a  diffenmt  re])eat 
notice  freriuency.  In  no  circimistam:e 


may  the  rej)(!al  notice  he  given  less 
lr(!(]uently  than  once  per  year.  It  is  not 
a]i])roi)riate  for  the  primacy  agency  to 
allow  less  fretjuent  repeat  notice  for  an 
MCL  or  tniatment  techni(|ue  violation 
under  the  Total  Coliform  Rule  or 
sul)])art  Y  of  this  part  ora  treatment 
techni(jne  violation  under  the  Surface 
Water  Treatment  Rule  or  Interim 
I'inhanced  .Surface  Water  Treatment 
Rule.  It  is  al.so  not  a])])ropriat(;  for  the 
primacy  agency  to  allow  through  its 
rules  or  ])olicies  acros.s-the-hoard 
reductions  in  the  re])eat  notice 


Requiring  A  Tier  1  Public  Notice 


fr(!(juency  for  other  ongoing  violations 
nHjniring  a  Tier  2  repeat  notice.  Primacy 
agency  determinations  allowing  repeat 
notices  to  he  given  less  freciuently  than 
once  every  three  months  must  he  in 


I 


writing. 


***** 


■  14.  .Section  141.2()4(a).  Table  1,  is 
amended  by  revising  entries  (4)  and  (.'ll 
and  adding  entry  (6)  to  read  as  follows: 

§141.204  Tier  3  Public  Notice — Form, 
manner,  frequency  of  notice. 


Table  1  to  §  141.204— Violation  Categories  and  Other  Situations  Requiring  a  Tier  3  Public  Notice 


(4)  Availability  of  unregulated  contaminant  monitoring  results,  as  required  under  §141.207; 

(5)  Exceedance  of  the  fluoride  secondary  maximum  contaminant  level  (SMCL),  as  required  under  §  141.208;  and 

(6)  Reporting  and  Recordkeeping  violations  under  subpart  Y  of  40  CFR  part  141. 


*  *  * 


*  * 


■  1 .3.  A])p(!ndix  A  to  suhpart  Q  of  Part 
141  is  amomhul  as  follows: 

■  a.  By  revising  entries  I.A.l  and  1.A.2, 


■  1).  By  adding  two  endnotes  before 
Endnotr;  1 .  and 

■  c.  By  revising  Endnote  1. 
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Appendix  A  to  Subpart  Q  of  Part  141 — NPDWR  Violations  and  Other  Situations  Requiring  Public  Notice  ^ 


Contaminant 


MCL/MRDL/TT  violations  ^  Monitoring,  testing  &  reporting  pro- 

- cedure  violations 


Tier  of  public 
notice  required 


Citation 


Tier  of  public 
notice  required 


Citation 


I.  Violations  of  National  Primary  Drinking  Water  Regulations 
(NPDWR):  3. 

A.  Microbiological  Contaminants. 

I.a  Total  conform  bacteria  t  . 

I.b  Total  conform  (Monitoring  or  TT  violations  resulting  from 
failure  to  perform  assessments  or  corrective  actions)  . 

1. C  Seasonal  system  failure  to  follow  State-approved  start-up 

plan  prior  to  serving  water  to  the  public.  :i:  . 

2.  a  Fecal  coliform/E.  coli  t  . 

2.b  E.  coli . 

2.C  E.coli  (TT  violations  resulting  from  failure  to  perform  level 
2  Assessments  or  corrective  action)  ij:  . 


2  141.63(a) 

2  141.860(b) 

2  141.860(b)(2) 

1  141.63(b) 

1  141.860(a) 

2  141.860(b) 


3  141.21(a)-(e) 

3  141.860(c) 


‘M,3  141.21(e) 

3  141.860(c) 

141.860(d)(2) 


Ajipendix  A — Endnotes 

+  Until  Marcli  31. 21)16. 

IJnginning  A|)ril  1. 2016. 

1.  Violations  and  otii(!r  situations  not  lisliid 
in  this  table;  ((;.g..  laihiri;  to  pr(;pan; 

('.onsninor  Coidi(l(;n(:(;  K(;|)orls).  do  not 
roepiin;  notice;.  iinle;ss  e)tlie;r\vise;  ele;te;rmine;el 
1)V  the;  ])rim:ie;v  iige;ne:v.  Priinae:v  !ige;ne;ie;s 
may,  eit  tlie;ii'  e)))tie)n.  alse;  re;epiire;  ii  me)re; 
stringe;nt  pid)lie:  ne)tie:e;  tie;r  (e;.g.,  l'ie;r  1 
inste;iiei  e)l Tie;!'  2  eer  l'ie;r  2  inste;ael  eil  l'ie;r  3) 
leir  s])e;e:itie:  vieelatieens  iinel  sitnatieens  tiste;ei  in 


this  A|)])e;nelix.  as  tmtbe)rize;el  nnele;r 
S  141.2t)2(a)  iinel  141 .2l)3(a). 

2.  MCI. — Miixiimim  eieintaminant  le;ve;l. 
MKDL — Miiximnm  re;.sielnal  elisiide;e:tant 
le;\'e;l.  I'l’ — 'rre;iitine;ni  te;e:bniepie; 

3.  llie;  te;rin  Vieiliitiems  eif  Niitieniid  I’riinarv 
Drinking  \Viite;r  Ke;gidiitie)ns' (NPDWR)  is  nse;ei 
lie;ie;  to  ine:lnele;  vieiiiitions  eif  MCL.  MKDL. 
tre;atme;nt  te;e:)niie|ne;,  memiteiring,  iinel  te;sling 
|)re)e:e;eliiie;  reiepiireimeents. 

4.  l-’iiilure;  tei  te;st  leir  leieiiil  e.eilileirm  eir  E.  e.eili 
is  ii  Tie;!'  1  vieilatiem  il  teesting  is  neit  elone;  iiHe;!- 


any  re;pe;at  Siimple;  te;sts  peisitive;  leir  eieilileirin. 
All  e)tlie;r  teital  e:e)lildrin  ineiniteiring  anel 
te;sting  ])re)e:e;elure;  vieilatieins  are;  l‘ie;r  3. 
***** 

■  Iti.  A|)])eiulix  B  tosulipart  Q  of  Part 
141  is  ainended  iis  follows: 

■  a.  By  revising  entries  la  iind  lb, 

■  1).  By  adeling  entries  le.  If,  1g iinel  ill, 
anel 

■  c.  By  adding  two  endnotes  before 
Inielneite  1 . 


Appendix  B  to  Subpart  Q  of  Part  141— Standard  Health  Effects  Language  for  Public  Notification 


Contaminant  MCLG’mg/L  MCL^mg/L  Standard  health  effects  language  for  public  notification 


National  Primary  Drinking  Water  Regulations  (NPDWR) 


A.  Microbiological  Contaminants 


la.  Total  conform  f  .  Zero .  See  footnote 3  .  Conforms  are  bacteria  that  are  naturally  present  in  the 

environment  and  are  used  as  an  indicator  that  other, 
potentially-harmful,  bacteria  may  be  present.  Con¬ 
forms  were  found  in  more  samples  than  allowed  and 
this  was  a  warning  of  potential  problems. 

lb.  Fecal  coliform/E.  colit  Zero .  Zero  .  Fecal  conforms  and  E.  coli  are  bacteria  whose  pres¬ 

ence  indicates  that  the  water  may  be  contaminated 
with  human  or  animal  wastes.  Microbes  in  these 
wastes  can  cause  short-term  effects,  such  as  diar¬ 
rhea,  cramps,  nausea,  headaches,  or  other  symp¬ 
toms.  They  may  pose  a  special  health  risk  for  in¬ 
fants,  young  children,  some  of  the  elderly,  and  peo¬ 
ple  with  severely  compromised  immune  systems. 
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Appendix  B  to  Subpart  Q  of  Part  141— Standard  Health  Effects  Language  for  Public  Notification— 

Continued 


Contaminant  MCLG’mg/L  MCL^mg/L  Standard  health  effects  language  for  public  notification 


1e.  Subpart  Y  Coliform  As-  N/A 
sessment  and/or  Correc¬ 
tive  Action  Violations 


If.  Subpart  Y  E.coli  As-  N/A 
sessment  and/or  Correc¬ 
tive  Action  Violations 


1g  .  E.  coli 


Zero 


1h.  Subpart  Y  Seasonal  N/A 
System  TT  Violations 


TT 


In  compliance  unless  one 
of  the  following  condi¬ 
tions  occurs:. 

(1)  The  system  has  an  E. 
co//-positive  repeat  sam¬ 
ple  following  a  total  coli- 
form-positive  routine 
sample.. 

(2)  The  system  has  a  total 
coliform-positive  repeat 
sample  following  an  E. 
co/f-positive  routine  sam¬ 
ple.. 

(3)  The  system  fails  to  take 
all  required  repeat  sam¬ 
ples  following  an  E.  coli- 
positive  routine  sample.. 

(4)  The  system  fails  to  test 
for  E.  coli  when  any  re¬ 
peat  sample  tests  posi¬ 
tive  for  total  coliform.. 

TT  . 


Conforms  are  bacteria  that  are  naturally  present  in  the 
environment  and  are  used  as  an  indicator  that  other, 
potentially  harmful,  waterborne  pathogens  may  be 
present  or  that  a  potential  pathway  exists  through 
which  contamination  may  enter  the  drinking  water 
distribution  system.  We  found  conforms  indicating 
the  need  to  look  for  potential  problems  in  water 
treatment  or  distribution.  When  this  occurs,  we  are 
required  to  conduct  assessments  to  identify  prob¬ 
lems  and  to  correct  any  problems  that  are  found. 

[THE  SYSTEM  MUST  USE  THE  FOLLOWING  APPLI¬ 
CABLE  SENTENCES.] 

We  failed  to  conduct  the  required  assessment. 

We  failed  to  correct  all  identified  sanitary  defects  that 
were  found  during  the  assessment(s). 

E.  coli  are  bacteria  whose  presence  indicates  that  the 
water  may  be  contaminated  with  human  or  animal 
wastes.  Human  pathogens  in  these  wastes  can 
cause  short-term  effects,  such  as  diarrhea,  cramps, 
nausea,  headaches,  or  other  symptoms.  They  may 
pose  a  greater  health  risk  for  infants,  young  children, 
the  elderly,  and  people  with  severely  compromised 
immune  systems.  We  violated  the  standard  for  E. 
coli.  indicating  the  need  to  look  for  potential  prob¬ 
lems  in  water  treatment  or  distribution.  When  this  oc¬ 
curs,  we  are  required  to  conduct  a  detailed  assess¬ 
ment  to  identify  problems  and  to  correct  any  prob¬ 
lems  that  are  found. 

[THE  SYSTEM  MUST  USE  THE  FOLLOWING  APPLI¬ 
CABLE  SENTENCES.] 

We  failed  to  conduct  the  required  assessment. 

We  failed  to  correct  all  identified  sanitary  defects  that 
were  found  during  the  assessment  that  we  con¬ 
ducted. 

E.  coli  are  bacteria  whose  presence  indicates  that  the 
water  may  be  contaminated  with  human  or  animal 
wastes.  Human  pathogens  in  these  wastes  can 
cause  short-term  effects,  such  as  diarrhea,  cramps, 
nausea,  headaches,  or  other  symptoms.  They  may 
pose  a  greater  health  risk  for  infants,  young  children, 
the  elderly,  and  people  with  severely  compromised 
immune  systems. 


When  this  violation  includes  the  failure  to  monitor  for 
total  conforms  or  E.  coli  prior  to  serving  water  to  the 
public,  the  mandatory  language  found  at 
141.205(d)(2)  must  be  used. 

When  this  violation  includes  failure  to  complete  other 
actions,  the  appropriate  elements  found  in 
141.205(a)  to  describe  the  violation  must  be  used. 
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Appendix  B — Fndnotes 

t  I  liilil  March  .'U  .  201 0. 

>:  l}i!<>iiinin>>  April  1. 2010. 

1.  M(;L(J — Maximum  conlaminaiil  Uivol 
ooal 

2.  M(8, — Maximum  contamiiiaiil  l(!V(!l 

2.  I'’()r  \val(!r  syshmis  anal\  ziii”  at  hiasl  40 
samphis  ptir  moiilh.  iio  more!  Iliaii  .^.0  pcrciuil 
()l  llm  monllilv  saiajjlcis  ma\'  lx;  positive;  lor 
total  coli forms,  for  syst(;ms  analyzin<>  li;\v(;r 
than  40  sampl(;s  p(;r  mouth,  uo  more;  tliau 
oiu;  sample;  pe;r  me)uth  men’  l)e;  ])e)silive;  le)r 
te)tiil  e:e)lil’e)rms. 

***** 

■  1 7.  Section  141 .402  is  amended  by 
r{;vising  ])aragra])h  (a)  to  read  as  follows: 

§  141.402  Ground  water  source  microbial 
monitoring  and  analytical  methods. 

(a)  7V;ggeref/  sourcH  water 
monitoring — 

(1)  General  requirements.  A  ground 
water  system  mn.st  conduct  triggereil 
.source  water  monitoring  if  the 
conditions  identified  in  ])aragra])hs 
(a)(l)(i)  and  (;itlier  (a)(l)(ii)  or  (a)(l)(iii) 
of  this  section  exist. 

(1)  The  system  does  not  ])rovide  at 
l(;a.st  4-log  treatment  of  virn.ses  (using 
inactivation,  ntmoval,  or  a  State- 
a])prove(l  combination  of  4-log  virus 
inactivation  and  removal)  before  or  at 
the  first  customer  for  each  ground  water 
.source;  and  either 

(ii)  'I’he  systimi  is  notifi(;d  that  a 
.sample  collected  under  §  141.21(a)  is 
total  coliform-])ositiv(;  and  the  .sam])le  is 
not  invalidated  under  141 .21  (c)  until 
March  81 , 201  (i.  or 

(iii)  The  .system  is  notified  that  a 
.sam])le  collected  under  141.8.'i4 
through  141.8.'j7  is  total  coliform- 
positive  and  the  sample  is  not 
invalidated  under  S  141 .8.'j8(c) 
beginning  April  1.  2010. 

(2)  Sampling  recinirements.  A  ground 
water  system  imust  collect,  within  24 
hours  of  notification  of  the  total 
coliform-positive  samjjle,  at  l(;ast  one 
ground  water  source  sample  from  eac:h 
ground  water  .source  in  use  at  the  time 
the  total  coliform-i)o.sitive  .sam])le  was 
collect(;d  under  §  141.21(a)  until  March 
81, 2010,  or  collected  under  §§  141. 8.'54 
through  141.8.07  beginning  April  1, 

2010,  except  as  provid(;d  in  j)aragraph 
(a)(2)(ii)  of  this  .section. 

(i)  'fhe  State  may  extend  the  24-honr 
time  limit  on  a  case-hv-case  basis  if  the 
.syst(;m  cannot  collect  the  ground  water 
source  water  sample  within  24  hours 
(hie  to  circumstances  beyond  its  control. 
In  the  case  of  an  extension,  the  State 
mn.st  specify  how  much  time  the  svstem 
has  to  coll(;ct  the  sample. 

(ii)  If  apjiroved  by  the  State,  .systems 
with  more  than  one  ground  water  source 
may  meet  the  re(iuirement.s  of  this 


])aragra]ih  (a)(2)  by  sampling  a 
r(;])re.sentative  ground  water  source  or 
sonrc(;.s.  If  directed  by  the  State,  systems 
must  submit  for  State  ajiproval  a 
triggered  source  water  monitoring  plan 
that  identifies  one  or  more  ground  water 
sonrc(;.s  that  an;  nipresentative  of  each 
monitoring  site  in  the  svstem’s  sample 
siting  plan  under  ^  141 .21(a)  until 
March  81,  201  (>.  or  under  141.8.'18 
beginning  Ajn  il  1. 2010,  and  that  the 
sy.stem  intends  to  iis(;  for  r(;presentative 
sampling  under  this  paragrajih. 

(iii)  Until  March  81. 2010,  a  ground 
water  sy.stem  serving  1,000  or  fewer 
people  may  use  a  repeat  sample 
collected  from  a  ground  water  source  to 
meet  both  the  retjniiHanents  of 

S  141.21(h)  and  to  satisfy  the  monitoring 
nuiuirements  of  paragraph  (a)(2)  of  this 
section  for  that  ground  water  source 
only  if  the  .State  ajiiiroves  the  use  of  E. 
coli  as  a  fecal  indicator  for  source  water 
monitoring  under  this  jiaragraph  (a).  If 
the  rejieat  samjile  collected  from  the 
ground  wat(;r  source  is  E.  ro//-po.sitive. 
the  system  must  comply  with  paragra|)h 
(a)(8)  of  this  section. 

(iv)  Beginning  A])ril  1, 201 8.  a  ground 
water  .syst(;m  serving  1. ()()()  or  fewer 
people  mav  use  a  re|)eat  .sam|)l(! 
colIect(;d  from  a  ground  water  source  to 
m(;(;t  both  the  retiuirements  of  snhpart  Y 
and  to  satisfy  the  monitoring 
r(;(jnir(!ment.s  of  ])aragraj)h  (a)(2)  of  this 
.s(;ction  for  that  ground  water  source 
only  if  the  .State  ap])roves  the  use  of  E. 
coli  as  a  f{;cal  indicator  for  source  wat{;r 
monitoring  under  this  ])aragraph  (a)  and 
approves  the  use  of  a  single  sample  for 
meeting  both  the  triggered  source  water 
monitoring  reejnirements  in  this 
paragraph  (a)  and  the  repeat  monitoring 
r(;(]inrements  in  ^  141.8.'58.  If  the  rep(;at 
sample  coll(;cted  from  the  ground  water 
source  is  E.  coli-  ])o.sitive,  the  sy.stem 
must  comjily  with  jiaragraph  (a)(8)  of 
this  .section. 

(8)  Additional  recjairements.  If  the 
.State  do(;s  not  r(;(jnire  corr(!ctive  action 
nmkir  §  141 .4()8(a)(2)  for  a  fecal 
indicator-|)o.sitive  source  water  sample 
collect(;d  under  paragra|)h  (a)(2)  of  this 
section  that  is  not  invalidated  under 
paragraph  (d)  of  this  section,  the  system 
must  collect  five  additional  source 
water  sampUis  from  the  same  source 
within  24  hours  of  being  notified  of  the 
f(;cal  indicator-positive  sample. 

(4)  Gonsecative  and  wholesale 
systems,  (i)  In  addition  to  the  other 
r(;(inirement.s  of  this  paragra])h  (a),  a 
cons(;cutive  ground  water  .system  that 
has  a  total  coliform-positive  sample 
collected  under  141.21  (a)  until  March 
81, 2018,  or  under  141.8.')4  through 
141 .8.'j7  h(!ginning  April  1 , 2018.  must 
notify  the  whoUxsale  system(s)  within  24 


hours  of  being  notified  of  the  total 
coliform-positive  .sample. 

(ii)  In  addition  to  the  other 
recjuirianents  of  this  paragraj)h  (a),  a 
wholesale  ground  water  systcan  must 
com])ly  with  paragraphs  (a)(4)(ii)(A)  and 
(a)(4)(ii)(B)  of  this  s(;ction. 

(A)  A  wholesale  ground  wat(a’  sy.stem 
that  r(;ceive.s  notice  from  a  con.s(;cntive 
sy.st(;m  it  .servers  that  a  sample  coll(;ct(;d 
under  §  141.21(a)  until  March  81.  2018, 

(M'  collected  under  141.8.14  through 
141.8.17  h(!ginning  April  1, 2018,  is  total 
coliform-positive  mn.st,  within  24  hours 
of  being  notified,  collect  a  sample  from 
its  ground  water  .soiirce(.s)  nmha' 
paragra})h  (a)(2)  of  this  s(!ction  and 
analyze  it  for  a  fecal  indicator  under 
paragraph  (c)  of  this  section. 

(B)  If  the  sample  collect(;d  under 
paragraph  (a)(4)(ii)(A)  of  this  stiction  is 
fecal  indicator-positive,  the  wholesale 
ground  water  sy.stem  must  notifv  all 
con.s(!cutive  systians  .served  by  that 
ground  water  source  of  the  fecal 
indicator  source  wat(!r  j)o.sitive  within 
24  hours  of  h(;ing  notified  of  the  ground 
water  source  .sam|)le  monitoring  result 
and  mn.st  nu;(;t  tin;  r(;(]uir(;ment.s  of 
paragraph  (a)(8)  of  this  s(;ction. 

(.1)  E.\c(q)tions  to  the  triggered  son rce 
water  monitoring  n^cjiiirements.  A 
ground  water  system  is  not  r(;(nnred  to 
com])ly  with  the  .sourci;  water 
monitoring  r(;(|nir(;m(;nts  of  paragraph 
(a)  of  this  section  if  either  of  the 
following  conditions  exists: 

(i)  The  .State  d(;termine.s.  and 
documents  in  writing,  that  the  total 
coliform-])ositive  .sample  colUu.ted 
under  4;  141.21(a)  until  March  81.  2018, 
or  under  §§  141.8.14  through  141.8.17 
beginning  A|)ril  1. 2018.  is  caused  by  a 
distribution  system  deficicaicy:  or 

(ii)  The  total  coliform-positive  sample 
collected  under  141.21(a)  until  March 
81 . 2018.  or  under  §§  141 .8.14  through 
141.817  beginning  Aj)ril  1, 2018,  is 
collected  at  a  location  that  nuuds  State 
criteria  for  distribution  sy.stem 
conditions  that  will  cause  total 
coliform-positive  .samphis. 
***** 

■  18.  .Section  141.401  is  amended  hv 
revising  paragraph  (h)(4)  to  read  as 
follows; 

§  141.405  Reporting  and  recordkeeping  for 
ground  water  systems. 

***** 

(h)  *  *  * 

(4)  For  consecutive  systems, 
doenmentation  of  notification  to  the 
whole.sale  ,sv.stem(s)  of  total  coliform- 
positive  samples  that  are  not  invalidated 
under  §  141.21(c)  until  March  81,  2018. 
or  under  §  141.818  beginning  April  1, 
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2018.  D(K:umontati()n  shall  he  ke])t  for  a 
|M!riod  of  not  le.ss  than  five  years. 
***** 

■  10.  S(H:tion  141.803  is  ainenchul  by 
nivising  paragraphs  (a)(3)  and  (a)(.'i)  to 
n;a(l  as  follows: 

§141.803  Conform  sampling. 

(a)*  *  * 

(3)  Air  ('.jjrriers  must  conduct  analyses 
I  for  total  c:oliforin  and  E.  coli  in 

ai:cordance  with  the  analytical  methods 
approved  in  §  141.21(f)(3)  and 
141.21(f)(0))  until  March  31. 2010.  and 
in  accordance  with  the  analytical 
methods  appn)ved  in  §  141.8.'j2 
Ix^ginning  April  1. 2010. 
***** 

(.t)  The  invalidation  of  a  total  colifonn 
sample  msult  can  be  made  only  by  the 
Administrator  in  accordance  with 
§  141.21(c)(l)(i).  (ii).  or  (iii)  or  bv  the 
certified  laboratory  in  accordance  with 
§  141.21(c)(2)  until  March  31. 2010.  or 
in  accordance  with  §  141.8.t3(c) 
iKtginning  April  1.  2010.  with  the 
Administrator  acting  as  the  State. 
***** 

■  20.  Fart  141  isameiuhul  by  adding  a 
new  .sub|)art  Y  to  read  as  follows: 

Subpart  Y — Revised  Total  Coliform  Rule 
.Siu;. 

141. 8.51  (ieiieral. 

141.8.52  .'Xnalx'lical  iiutlhods  and  lalioralorv 
f:(!rlirii;ation. 

141.853  (ienoral  iiioiiitdring  re(|idn;in(Mits 
for  all  public  waliT  systems. 

141.854  Kdiiliiie  iiidniloriiig  recpdreiiKMits 
fdr  iidii-cdinmimity  walcir  systems 
serving  1 .001)  cir  le\v(!r  |)ed|)l(!  using  only 
ground  water. 


141.855  Routine  monitoring  re(|uir(!meids 
for  community  water  systcuns  sijrving 
1.t)00  or  lew(!r  juiople  using  only  ground 
water. 

141. 85()  Routine  monitoring  nupununents 
for  subpart  II  jniblic  watm'  systinns  of 
ibis  part  serving  1.000  or  fewei'  pcHjpbc 

141.857  Routine  monitoring  nupiinninMils 
for  public  water  sysl(!ms  serving  more! 
than  1 .000  p(!opl(!. 

141.858  R(!p(\il  monitoring  and  E.  coli 
re(|uin!ments. 

141.850  (Coliform  Irealnnml  l(!clini(iu(! 

Iriggrns  and  asscissnunit  nHiuireimmls  for 
|)roteclion  against  ])ot(nilial  local 
contamination. 

141.800  Violations. 

141.801  R(;porling  and  recordke(!|)ing. 

Subpart  Y — Revised  Total  Coliform 
Rule 

§141.851  General. 

(a)  General.  I’he  provisions  of  this 
subjiarl  include  both  maximtim 
t:ontaminant  level  and  treatment 
techniciue  retpiirements. 

(h)  Apjflicdhilily.  The  ])i'ovi.sions  of 
this  siihpart  apply  to  all  public  water 
systems. 

(c)  Gomplidneo  ddtd.  Systems  must 
comply  with  the  provisions  of  this 
subpait  heginning  April  1, 2010.  unless 
otherwise  specificul  iu  this  suhpart. 

(d)  Impldnidiildlion  wUh  KPA  as  Sidte. 
Systems  falling  under  direct  oversight  of 
Id’A,  where  FFA  acts  as  the  Stale,  must 
comply  with  dec:i.sious  made  by  FFA  for 
implementation  of  subparl  Y.  EFA  has 
authority  to  establish  such  procedures 
and  criteria  as  are  neces.sarv  to 
inuihnnent  siihpai'l  Y. 

((;)  Violdlions  of  iidtioiidl  prinuin' 
drinking  wdtor  rognldiions.  Failure  to 


coni])ly  with  the  apjilicable 
re(|uireinents  of  §§141.8.51  through 
141.8()1.  including  retinirements 
established  by  the  State  pursuant  to 
these  provisions,  is  a  violation  of  the 
national  jiriinary  drinking  water 
regulations  under  snbpart  Y. 

§141.852  Analytical  methods  and 
laboratory  certification. 

(a)  Aindyticdl  innthodologv.  (1)  The 
standard  sainjile  volume  reciuired  for 
analysis,  regardless  of  analytical  method 
used,  is  100  ml. 

(2)  Systems  need  only  determine  the 
presence  or  absence  of  total  coliforms 
and  H.  colii  ix  determination  of  density 
is  not  required. 

(3)  The  time  from  .sample  collection  to 
initiation  of  test  medium  incubation 
may  not  exceed  30  hours.  Sy.stems  are 
ent:onraged  but  not  required  to  hold 
samples  below  10  deg.  (i  during  transit. 

(4)  If  water  having  residual  chlorine 
(measmed  as  free,  combined,  or  total 
chlorine)  is  to  be  analyzed,  sufficient 
.sodium  thio.sulfate  (Na2S20d  must  he 
added  to  the  sample  bottle  before 
sterilization  to  neutralize  any  residual 
chlorine  in  the  water  sam])le. 
Dechlorination  procedures  are 
addressed  in  Section  0000/\.2  of 
Slcindard  Methods  for  the  Exoininotion 
of  Wdtar  and  llV/,s/en  a/er  (20lh  and  21st 
editions). 

(.5)  Systems  must  t:onduct  total 
coliform  and  E.  coli  analyses  in 
accordance  with  one  of  the  analvtical 
methods  in  the  following  table  or  one  of 
tlu!  alternative  methods  listed  in 
Appendix  A  to  snhjiart  G.  of  part  141. 


I 

Organism 

Methodology  category 

Method ' 

Citation ' 

Total  Coliforms 

Lactose  Fermentation  Methods  . 

Standard  Total  Coliform  Fermenta- 

Standard  Methods  9221  B.1,  B.2 

Membrane  Filtration  Methods . 

tion  Technique. 

Presence- Absence  (P-A)  Coliform 
Test. 

Standard  Total  Coliform  Membrane 

(20th  ed.;  21st  ed.)  ^  ^ 

Standard  Methods  Online 

9221  B.1,  B.2-99  ^  ^ 

Standard  Methods  9221  D.1,  D.2 
(20th  ed.;  21st  ed.)  ^7 

Standard  Methods  Online  9221  D.1, 
D.2-99 

Standard  Methods  9222  B,  C  (20th 

Enzyme  Substrate  Methods  . 

Filter  Procedure. 

Membrane  Filtration  using  Ml  me¬ 
dium. 

m-ColiBlue24“  Test 

Chromocult 

Colilerf'  . 

ed.;  21st  ed.) 

Standard  Methods  Online  9222  B- 
97  2  y  9222  C-97  ^  ^ 

EPA  Method  1604^ 

Standard  Methods  9223  B  (20th 

Standard  Methods  Online  9223  B- 
97  - 

Colisure-  . 

ed.;  21st  ed.) 

Standard  Methods  9223  B  (20th 
ed.;  21st  ed.)  - 
Standard  Methods  Online 

9223  B-97 

E'Colite"  Test  -. 
Readycult"  Test  -. 
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“Dcdayed-lncubation  Total  (^olifonn 
Procedure." 

(K)  Standard  Methods  5)223.  "Knzyine 
•Substrate  (^olilbriii  Test."  H,  ‘'Fiizvme 
•Substrate  Test.”  (.olilert  and  dolisure'^. 

(!•’)  .Standard  Methods  5)221.  "Multiijle 
Tubi!  F(!rmentation  Te(:hni(|ue  for 
Members  of  the  (loliform  droup."  F.  1. 
"Esclunirliia  coli  I’rocedure:  Kd-MlJd 
medium." 

((I)  .Standard  Methods  5)222. 
‘‘Membrane  Filter  Techniciue  for 
Members  of  the  doliform  (iroup." 
d.l.c(2).  "Kschcrichid  coli  Partition 
Method;  Fd  broth  with  MIKJ  (E(]- 
Mlld)." 

(II)  Standard  Methods  5)222. 
“Membrane  Filter  Tec.hniciue  for 
Members  of  the  (ioliform  droup." 
d.l.r(l).  ‘‘Eschci'ichio  coli  I’artition 
M(;thod:  NA-MIKJ  medium." 

(ii)  “.Standard  Methods  for  the 
Examination  of  Water  and  Wastewater." 
21.st  (ulition  (2()().‘i): 

(A)  .Standard  Methods  5)221. 
‘‘Multij)le-Tul)e  Fermentation 
TiH:hni(pie  for  Members  t)f  the  d.oliform 
droup."  8.1. 0.2.  “.Standard  Total 
('.oliform  Fermentation  T(!(:hni(iue." 

(8)  .Standard  Methods  5)221, 
“Multiple-Tube  Fermentation 
r(H:hni(|ue  for  Members  of  the  ('oliform 
droup."  13.1.  13.2.  “Pre.sence-Ab.sence 
(P-A)  (ioliform  I’e.st." 

(d)  .Standard  Methods  5)222. 
“Membrane  Filter  Techniciue  for 
Memlxirs  of  the  (ioliform  droup."  8. 
“.Standard  Total  (^oliform  Mcnnhrane 
Filter  I’rocednre." 

(13)  .Standard  Methods  5)222. 
“Membrane  Filter  Tcichnicpie  for 
Members  of  the  (ioliform  Cirou))."  (i. 
“Dcdayed-Incubation  Total  (x)liform 
Procedure." 

(E)  .Standard  Methods  5)223.  “Enzyme 
.Substrate  ("oliform  Test.”  8.  "Enzyme 
•Substrate  Test."  (iolilert"  and  (jolisure’'. 

(F)  .Standard  Methods  5)221.  “Mnltiple 
Tube  Fermentation  Technicjue  for 
Members  of  the  doliform  drou]).”  F.l. 

" Escherichia  coli  Proccuhire:  Ed-MlKi 
medium." 

(d)  .Standard  Methods  5)222. 
“Membrane  Filter  Techni(pie  for 
Members  of  the  ("oliform  droii])." 
d.l.r(2).  "Escherichia  coli  Partition 
Method:  Ed  broth  with  Ml  Id  (Ed- 
Mlld).” 

(H)  .Standard  Methods  5)222. 
“Membrane  Filter 'r(!chni(pie  for 
Memlxirs  of  the  doliform  drouj),” 
d.l.f.'ll),  "Escherichia  coli  Partition 
M(!thod:  NA-Ml!(J  medium." 

(iii)  “.Standard  Methods  Online" 
available  at  hUp:// 
u'xuv.siaadardniethods.or}’: 

(A)  Standard  Methods  Online  5)221, 
‘‘Mnltij)le-Tuhe  F(;rmentation 
Technicpie  for  Memlxxs  of  the  doliform 


droup"  (15)5)5)),  8.1. 8. 2-5)5).  ".Standard 
Total  doliform  f’ermentation 
Techni(]U(;." 

(8)  .Standard  Methods  Oidim;  5)221. 
“Multijjle- TuIm!  f'cninentation 
Technitpu!  for  Memlxns  of  tin;  doliform 
droup"  (15)5)5)).  13.1.  13.2-5)5).  “Pre.sence- 
Abs(!nc(!  (P-A)  doliform  T»!st." 

(d)  .Standaixl  Methods  (3nline  5)222. 
“Membrane  Filtei  rcichnitpu!  for 
Members  of  the  doliform  (iroui)"  (15)5)7). 
8-5)7.  “.Standard  Total  doliform 
Membrane  Filter  Procedure." 

(13)  .Standard  Methods  (3nline  5)222. 
“Mmnhrane  Filtei  rechniepK!  for 
Memlxus  of  the  doliform  droii])”  (15)5)7), 
d-5)7,  “Didayed-Incuhation  Total 
doliform  Prcx:ixinre." 

(1*3  Standard  Methods  Online  5)223. 
“Enzyme  .Substrate  ("oliform  Test” 

(15)5)7),  8-5)7,  “Enzyme  .Suh.strate  Test”, 
('.olilerf'  and  (x)lisur(;' \ 

(2)  ("harm  .Scienctis.  Inc.,  (i.'55)  Andovin' 
•Street,  Lawrence.  MA  01843-1032. 
t(!lephone  1-800-343-21 70; 

(i)  E*dolite'' — “dharm  E*dolite'^' 
Presence/ Abs(!nce  Test  for  Detection 
and  Identification  of  doliform  IJacteria 
and  Escherichia  coli  in  Drinking 
Water."  )anuary  5).  15)5)8. 

(ii)  lRe.serv(;d| 

(3)  dPI  International.  Inc.,  !).')80 
•Skylane  81vd..  .Santa  Ko.sa,  dA.  5).‘)403, 
telephone  1-800-878-70.14; 

(i)  nuxliluxl  dolitag",  A'l'P  DO.I- 
003.1 — "Modilnxl  dolitag'"^'  Tcist 
Metluxl  for  the  .Simultaiuxjus  Detection 
of  E.  coli  and  otlun' Total  doliforms  in 
Water.”  August  28.  2005). 

(ii)  |Re.s(!rv(ul| 

(4)  EMD  Milli]X)re  (a  division  of 
Merck  KdaA,  Darmstadt  (xxinany).  25)0 
doncord  Road,  llillerica.  MA  01821. 
t(;lephone  1-800-04.1-.1470; 

(i)  dhromocult — “dhromocult 
doliform  Agar  Prestmce/Ah.sence 
Membrane  Filter  Test  Method  for 
Detection  and  Identification  of  doliform 
bacteria  and  Escherichia  coli  for 
Fini.shed  Waters.”  November  2000. 
Version  1.0. 

(ii)  Readycult '' — "Readycidt " 
doliforms  100  Pre.sence/Ahsence  Test 
for  Detection  and  Identification  of 
doliform  bacteria  and  Escherichia  coli 
in  Fini.shed  Waters.”  )anuary  2007, 
Version  1.1. 

(1)  EPA’s  Water  Resource  denter 
(Md-4100T),  1200  Pennsylvania 
AveniU!  NW.,  Washington,  Dd  20400, 
telephoiK!  1-202-100-1 725): 

(i)  EPA  Metluxl  1004,  EPA  821-R-02- 
024— “EPA  Method  1004:  Total 
doliforms  and  Escherichia  coli  in  Wat(!r 
by  Membrane  Filtration  Using  a 
Simultaneous  Detection  'Dichnicpie  (Ml 
Medium)."  .September  2002,  hit}):// 
\\’\v\v.epa.<i,ov/neric\\’\\'\\’/U)04sp()2.pdf. 

(ii)  |Reserv(!d| 


(0)  Hach  domi)any.  P.O.  box  385). 
Loveland.  d()  801  35).  lele])hon(!  1-800- 
004-345)3; 

(1)  m-doli81u(!24  ^ — “Memhraiu! 
f'iltration  Method  m-doli8lue24 
broth."  Revision  2,  Augnsl  17,  15)5)5). 

(ii)  |Re.served| 

§141.853  General  monitoring 
requirements  for  all  public  water  systems. 

(a)  Sample  siting  i)lans.  (1)  .Systems 
must  develop  a  written  samjjle  siting 
|)lan  that  identifies  .sam|)ling  sites  and  a 
.samph;  collection  .scheduh;  that  an? 
repr(;sentative  of  water  throughout  the 
dislrihulion  system  not  later  than  March 
31. 2010.  The.se  plans  are  snhject  to 
.State  review  and  revision.  .Systtnns  must 
colhict  total  coliform  .samples  according 
to  the  writt(!n  samph;  siting  plan. 
Monitoring  recpiired  by  §§141.814 
through  141.818  may  take  ])lace  at  a 
customer's  premise,  dedicated  sampling 
station,  or  other  designated  compliance 
sam])ling  location.  Routine  and  rejjeat 
.sam|)le  sites  and  any  .samj)ling  ])oints 
necessary  to  meet  the  r(;(piirements  of 
.snh|)art  .S  must  be  refl(;cted  in  tin; 
sampling  plan. 

(2)  .Systems  must  collect  samples  at 
regular  time  intervals  throughout  the 
month,  except  that  .sv.st(;ms  that  us(; 
only  ground  water  and  .s(;rv(;  4.5)00  or 
fewer  i)eopl(;  may  collect  all  recpiired 
sam])le.s  on  a  single  day  if  they  are  taken 
from  different  sites. 

(3)  .Sv.st(;ms  must  take;  at  t(;ast  the 
minimum  number  of  reejuired  sam])les 
(;ven  if  the  svstem  has  had  an  E.  coli 
MdL  violation  or  has  exc(;eded  tin; 
coliform  treatment  technicpie  triggers  in 
§141.815)(a). 

(4)  A  system  may  conduct  more 
comj)liance  monitoring  than  is  n;(iuir(;d 
by  this  subpart  to  investigate  ]K)tential 
problems  in  the  di.stribution  .system  and 
use  monitoring  as  a  tool  to  assist  in 
uncov(;ring  problems.  A  system  may 
fake  more  than  the  minimum  number  of 
re(iuir(;d  routine  samples  and  must 
include  the  results  in  calculating 
whether  the  coliform  treatment 
te{;hni(iue  trigger  in  §  141.815)(a)(l)(i) 
and  (ii)  has  been  exceeded  only  if  the 
samples  are  tak(;n  in  acc:ordance  with 
the  existing  sample  siting  ])lau  and  are 
rej)resentative  of  water  throughout  the 
(iisfrihufion  system. 

(1)  .Systems  must  identifv  rep(;at 
monitoring  locations  in  the  sample 
siting  ])lan.  llnle.ss  the  provisions  of 
paragraphs  (a)(1)(i)  or  (a)(1)(ii)  of  this 
.section  arc;  met,  the  system  must  collect 
at  least  one  r(;peat  .samj)le  from  the 
.sampling  tap  when;  the  original  total 
coliform-positive  sample  was  taken,  and 
at  least  one  reix;at  sample  at  a  tap 
within  five;  service  connections 
upstream  and  at  least  one  repeat  sample 
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at  a  ta|)  within  five  service  connections 
downstream  of  the  original  .sam])ling 
site.  H  a  total  coliforin-positive  .sami)le 
is  at  tlie  end  of  the  distril)iition  svstem. 
or  one  service  connection  away  from  tlie 
(aid  of  the  distrilmtion  .system,  tlu; 

.system!  must  still  take  all  reeiuired  repeat 
.sam])le.s.  lfow(!V(!r,  the  .State  may  allow 
an  alt(;rnative  sampling  location  in  li(!n 
of  the  nuiiiiremKJiit  to  colhict  at  haist  one; 
repeat  sample  upstream!  eer  ele)W!istre!a!!i 
eel  the  e)rigini!l  .si!i!ipli!ig  site.  Fxe:ej)t  as 
])re)viele!el  fe)r  i!i  ])ari!gn!])h  (a)(.'i)(iij  eef' 
this  seuitie)!!,  .sy.sie!!i.s  reiepiireul  te) 
e;e)!ieh!e:t  triggeirenl  .se)i!re:e!  water 
!!!e)!iite)ring  nneler  ^  1 41 .4()2(a)  !!!i!st  t;!ke; 
gre)i!!iel  water  .seii!re;e  .sai!i|)le(s)  in 
!!elelitie)!i  to  repeiat  s;!!nple!.s  re!qi!ire!el 
u!iele;r  this  snhp;!!!. 

(i)  .Sy.ste!!!i.s  !niiy  ])re)pe)se  re!pei!t 
!ne)nite)ri!ig  loe;atie)!i.s  te)  the  .State  that 
the  systeen  he:lieve:.s  te)  he  re;pre).se!)tative 
e)fa  pathway  fe)r  e:e)!itan)inatie)!i  e)fthe 
elistrihntio!!  syste!!i.  A  system  may  elee;t 
te)  spe)e:ify  either  altereiative  tixeel 
le)e;i!tie)!is  e)r  e:rite!ria  fe)r  seleeling  r))pe)at 
.san!i)li!ig  site!s  e)n  a  .sitnatie)!)i!l  heisis  iei 

a  stanelarel  e)pe!rating  ])re)e:e!elure!  (.SOP)  iei 
its  saenple  sitieig  ])lan.  The)  systeen  eeeust 
elesigei  its  .SOP  te)  fe)e:e!s  the  re])eat 
saenplees  at  le)e:atie)!i.s  theet  best  verify  ceeeel 
eletereeiieie)  the  exteeit  e)f  pe)te!!tii!l 
e:e)!it;!mi!iatie)!i  of  the  elistrihutie)!! 

.systeni  eirea  h;!se)el  e)!)  s])e!cifie;  .sitnatie)ns. 
The  .State)  eeiay  eneeelifv  the)  .SOP  eer 
re)eiuire  altereiative  memitoring  leieaetiems 
as  neeeeleeel. 

(ii)  (ireiiend  w.eter  svstems  serving 
1  .not)  or  feewe)!'  peeeiple  may  preipee.se 
repeeat  sampling  locatiems  te)  the  State 
that  eliffereentiate  pe)te)ntial  .se)ure:e)  wateer 
anel  eli.strihutie)!)  .system  e;e)nta!ninatie)n 
(e.g.,  by  sampling  at  entry  pe)ints  te)  the 
elistrihutie)!)  .system).  A  grenenel  water 
.system  with  a  single  well  reejuired  to 
e;oneli!e:t  triggereel  .sourex)  water 
memiteering  may,  with  written  .State 
appreival,  take  one  of  its  re)])e)c!t  seimplees 
at  the  monitoring  loe.ation  reejuired  for 
triggered  .sourexe  water  memitoring  nneler 
^141.4()2(a)  if  the  .system  dememstrates 
to  the  .State’s  sati.sfaeliem  that  the 
.samjele  siting  jilan  remains 
re!])re)sentative  eif  wateer  ejualitv  in  the 
elistrihutie)!)  systeni.  If  ajijnxiveel  hv  the 
State,  the  syste)!))  may  use  that  samjile 
result  te)  meet  the  memitoring 
reeeinireements  in  heith  ^  141.4()2(a)  anel 
this  .seeliem. 

(A)  If  <!  rejieat  simijile  taken  at  the 
memiteering  heexetieen  exeejuireel  feer 
triggeereel  .soinex)  water  moniteering  is  F. 
cf)//-])e)sitive),  thee  system)  bees  violateel  the 
F.  coli  MOl.  anel  must  akso  exmijilv  with 

141 .4()2(a)(3).  If  a  systeni  takeis  nieire 
than  one  rejieat  sanijile  at  the 
memiteering  loexitieen  reejuired  feer 
triggeiieel  sourex)  water  meeniteering,  the 
svstem  niav  reeluce  the  nuuilee)!'  of 


aelelitieeual  seeurexi  wateer  siuiijelees 
reejuireeel  luiele)!’  141 .4()2(a)(3)  lev  the 
nuniher  eef  reejeeat  .samjelees  take)!)  at  that 
loexetiem  that  were  neet  F.  co/z-jeeisitive. 

(1?)  If  a  system  t.ekes  nieere  thiui  one 
reijieiiet  .siunjih)  at  the  memiteiring  leiexetiem 
reeejuireeel  leer  triggeereiel  .semrex)  water 
monitoring  unele)!’  14  1 .4()2(;!),  anel 
nieiix)  than  erne  reijeeiat  sanijih)  is  F.  coli- 
jeeisitive),  the  systeem  has  vieihiteeel  the  F. 
coli  M(3,  iuiel  must  eilse)  exmijilv  with 

141.4()3(a)(l). 

(0)  If  all  rejieeat  s.uujelees  tiikem  eet  the) 
memiteiriug  leiexetiem  reeejuireeel  feir 
triggeereeel  semrex)  wateer  memiteering  are  F. 
cee/y-neegative  .mel  a  reejeee.et  samjelee  taken 
iit  a  meeniteering  heexetieen  eether  than  the 
eene  reeejuireel  leer  triggereel  seeure.e  wateer 
meeniteering  is  F.  coy/-j)eesitive),  the 
system  has  vieeheteel  the  F.  coli  MOI„  lent 
is  neet  reeejuireel  tee  exemjelv  with 
i5l41.4()2(a)(3). 

((e)  .Stcitees  may  ixevieew,  revise),  anel 
ajejereeve,  as  ajejereejeriate,  rejeeiit 
s.mijeling  jereejeee.seel  ley  systems  uneleer 
jearagrajehs  (a)(.^))(i)  iuul  (ii)  eef  this 
seeeetion.  The  systeni  niu.st  elememstrate 
that  the  samjelee  siting  jelan  remains 
rejeree.sentativee  eef  the  wateer  ejualitv  in  the 
elistrihutie)!)  sy.stem.  'riie  .State)  may 
eleetermiue  tli.et  memiteering  at  the  entrv 
jeeeint  tee  the  elistrihutieen  system 
(esjeeeeaally  for  imelisinfeeeiteeel  greeunel 
Wiiter  systeems)  is  effeeetivee  tee 
eliffeereentiate  leeetweeen  jeeetenfial  seeurexe 
w.eteer  eniel  elistrihutieen  sv.stem  jereehlems. 

(h)  Special  purpose  sain[)lcs.  .Sjeeeeeial 
jeurjeeese  .samjelees,  sue:!)  ees  Iheesee  takeen  tee 
eleitermine  whether  elisinfeeitiem 
jeixeeetieeees  are  suffieaent  feelleewing  jeijee 
jehecenient.  rejelaexenient,  eer  rejeair,  must 
neet  lee  useel  tee  eleterminee  whether  the 
exelifeerm  treatment  teechniejue  trigger  has 
been  exexeeeeled.  Rejeeeat  .samjelees  taken 
pursuant  to  §  141.8.'e8  are  neet  exensielereeel 
sjeeeeial  jeurjeose  samples,  and  must  he 
useeel  to  determine  whetheer  the  exelifeerm 
treatment  teeedinicjue  trigger  has  been 
exexeeeleel. 

(e:)  Invalidation  oj  total  colifonn 
samples.  A  teetal  exelifeerni-jeositive 
samjele  invalielateel  nneler  this  jearagrajeh 
(e;)  eef  this  seedion  eleeees  neet  exeunt  teewarei 
meeting  the  niinimum  meeniteering 
exeeiuirements  eef  this  sulejeart. 

(^1)  The  .State  may  invalidate  a  total 
exelifeerm-jeeesitive  siuiijeh)  eenly  if  the 
exenelitieens  eef  jeaexegnejeh  (e:)(l)(i).  (ii).  or 

(iii)  eef  this  seeedieen  are)  met. 

(i)  The  laheenetory  e)stalelishes  tli.et 
imjereejee)!'  .s.nnjele  analysis  exeuseel  the) 
total  exelifeerm-jeeesitive  reesult. 

(ii)  The  .State,  em  the  basis  eef  the 
reesults  eef  rejeeat  samjelees  exelleeeteel  as 
reeejuireel  under  141 .8.'e8(a),  eleeteerniines 
that  the  total  (xelifeerni-jeeesitive  .samjele 
resulteel  from  a  eleenieestie:  or  eether  neen- 
elistrihutieen  systeni  jelumleing  jeroleleni. 
The  .State  exmnot  iuvalielate  a  .samjelee  een 


the  h.esis  eef  rejeeeat  .samjele  reesults  uule.ss 
all  rejeeeat  sa!i)jele(s)  exelleeeeteel  at  the 
.same  taje  .es  thee  eerigiual  teetal  exelifeerm- 
jeeesitive  .samjele  are  alsee  teetal  exelifeerm- 
jeeesitive,  iuiel  all  rejeeeat  samjelees 
exelleedeel  at  a  loexetiou  eetheer  than  the 
eerigimel  taje  eere  teetal  exelifeerm-neegativee 
(ee.g..  a  .State  exnuieet  invalieketee  ee  teeteel 
exelifeerm-jeeesitive  .simijele  een  the  basis  eef 
reejeeeat  s.emjeles  if  all  the  rejeeat  samjeles 
are  teetal  eeeelifeerni-neegative,  eer  if  the 
system  has  eenly  eene  serviex) 
exenneedieen). 

(iii)  The)  .State  lues  sulestemtial  grounels 
tee  heelieve  that  a  teetal  exeliform-jeeesitive 
reesult  is  eiiie  tee  .e  edremmstanex)  or 
exend  it  ieen  that  eleeees  neet  refleeed  w.eter 
ejualitv  in  thee  elistrihutieen  system.  In 
this  exi.se,  the  sy.stem  niu.st  still  exelleeet 
all  rejeeeat  samjelees  reeejuireeel  uneleer 
S  141.8.'e8(a).  anel  use  them  to  eletermine 
wheether  a  coliforni  treeatment  teediniejue 
triggeer  in  (i  141.8.')‘)  has  feeen  exexeeeleeel. 
'fee  invalielate  a  teetal  exelifeerm-jeeesitive 
samjele  uneleer  this  jearagrajeh,  the 
ileeedsion  anel  sujejeee! ting  ratieemele  must 
he  eleeemmenteel  iu  writing,  anel 
ajejereeveel  anel  signed  ley  the  sujeeervisor 
of  the  .State  offiedal  wliee  reeexemmeneleeel 
the  eleeedsieen.  The  .State  must  make  this 
deeemment  available  tee  EPA  and  the 
jeuhlie;.  'riie  written  eleeeanuentation  niu.st 
state  the  sjeecifie;  exiuse  of  the  teetal 
exelifeerm-jeeesitive  .samjele,  auel  what 
aedieeu  the  system  has  taken,  or  will  take, 
tee  exerreeed  this  jereeleleui.  The  .State  niav 
neet  invalielate  a  teetal  exelifeerm-jeeesitive 
.s.nnjele  .seelely  een  the  greeunels  that  all 
rejeeeat  samjeles  are  teetal  exelifeerni- 
neegative. 

(2)  A  laleeerateerv  must  invalielate  a 
teetal  exelifeerm  samjele  (unlee.ss  teetal 
exelifeerms  are)  eleeteeedeel)  if  the  .samjele 
jereeelnexes  a  turhiel  exelture  in  the  ahsenex) 
eef  gas  jereeeluedion  using  an  analvtiexil 
metheeel  wheere  gas  feeruiation  is 
eexaniineel  (e.g.,  the  Multijelee-'l’nlee 
Fermentation  'rechniejue),  jeroeluexes  a 
turbid  exelture  in  the  ah.seeiex)  eef  an  aedel 
reiaedion  in  the  Pre).se!ie:e-Ale.senex)  (P-A) 
(ieeliform  Tee.st,  eer  exhibits  e;e)!iflue)!it 
growth  eer  jeroelue.es  exeleenies  teeo 
numeereeus  tee  exeunt  with  an  analvtiexil 
methoel  using  a  eneeiihrane  filter  (ee.g.. 
Menihrane  h'ilter  Teeediniejue).  If  a 
laleeeratory  invalielates  a  .samjele  heeexeuse 
eef  sue;!)  interfereenex),  the  system  must 
exelleeed  aneether  samjele  freeeii  the  same 
heexetieen  as  the  eerigiual  samjele  within 
24  heeui's  of  being  neetifieel  eef  the 
intei  feienex)  jeieehleem,  anel  have  it 
analyzeel  feer  the  j)ie).se)ne;e  of  teetal 
exeliforms.  The  .system  must  exentinue  tee 
le-samjele  within  24  hours  anel  have  the 
samjelees  analyzeel  until  it  eehtains  a  valiel 
leesnlt.  ’I’lie  .State  may  waive  the  24-he)ur 
time  limit  een  a  exi.se-hy-exise  basis. 
Alternatively,  the  State  may  iuijelenient 
exiteiia  feer  waiving  the  24-lie)ur 


1. 
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.sampling  time  limit  to  use  in  lieu  of 
(:a.se-l)v-ease  exttmsions. 

§141.854  Routine  monitoring 
requirements  for  non-community  water 
systems  serving  1,000  or  fewer  people 
using  only  ground  water. 

(a)  (Unu^nil.  (1)  The  provisions  of  this 
.section  ajjply  to  non-community  water 
systems  using  only  gronnd  water 
(except  ground  water  under  tin;  tlirect 
inlluence  of  surface  water,  as  (hdiiuKl  in 
§  141.2)  and  .serving  1. ()()()  or  few(!r 
|)(!ople. 

(2)  Following  any  total  coliform- 
j)ositive  sample  taken  under  the 
provisions  of  this  section,  systems  mn.st 
comply  with  the  re])eat  monitoring 
r(;(|uirements  and  E.  r;o// analytical 
nKiuirements  in  § 

(3)  Once  all  monitoring  nujuirecl  hy 
this  section  and  §  141.8.'58  for  a  calendar 
month  has  been  completed,  sy.stems 
mn.st  determine  whether  any  coliform 
treatment  techni(|U(!  triggers  specified  in 
§  141.8,'i?)  have  been  exceeded.  If  anv 
trigger  has  been  exceeded,  systems  must 
comj)h;te  asses.sments  as  rerjuired  hv 
§141.8.59. 

(4)  For  the  purpose  of  determining 
eligibility  for  remaining  on  or  cjualifying 
for  (luarterly  monitoring  under  the 
provisions  of  ])aragraphs  (0(4)  ;md 

(g) (2),  respect ivt'ly,  of  this  section  for 
transient  non-community  water 
.systems,  the  State  may  elect  to  not  count 
monitoring  violations  under 

§  141 .8()()(c)(l )  of  this  part  if  the  mi.ssed 
sample  is  collected  no  later  than  the  end 
of  the  monitoring  j)eriod  following  the 
monitoring  |)eriod  in  which  the  sample 
was  misscKl.  Tlu;  .system  must  collect  the 
make-up  .sample  in  a  dilhaent  w(!ek 
than  the  routine  sample  for  that 
monitoring  period  and  should  collect 
the  sample  as  soon  as  po.ssihle  during 
the  monitoring  period.  The  .State  may 
not  use  this  provision  under  paragra])h 

(h)  of  this  section.  'I’liis  authority  does 
not  affect  the  provisions  of 
§§141.8()()(c)(l)  and  141.881(a)(4)  of 
this  i)art. 

(h)  Monitoring  fioqnoncy  for  total 
conforms.  .Systems  mn.st  monitor  each 
calendar  (juarter  that  the  sv.stem 
provides  water  to  the  |)ul)lic.  except  for 
seasonal  systems  or  as  provided  under 
|)aragraphs  (c)  through  (h)  and  (j)  of  this 
section.  .Seasonal  systems  must  meet  the 
monitoring  nujiiirements  of  paragra])h 

(i)  of  this  .section. 

(c)  Transition  to  snhpart  Y.  (1) 
.Systems,  including  .sea.sonal  .systems, 
mn.st  continue  to  monitor  according  to 
the  total  i:oliform  monitoring  schednles 
under  §  141.21  that  were  in  effect  on 
March  31, 2018,  unless  any  of  the 
conditions  for  increased  monitoring  in 
|)aragraph  (f)  of  this  section  are  triggered 


on  or  after  A])ril  1. 201  (i,  or  unless 
otherwise;  dir(;cted  hy  the;  .State. 

(2)  B(;ginning  April  1 , 201  (j.  the;  .State; 
mn.st  |)e;rfe)rm  a  .s])e;e:ial  meenitea  ing 
e;viiluatie)n  eiuring  e;<ie:h  .sanitary  snrve;y 
te;  re;vie;w  the;  stiitus  e;!  the;  .svste;m, 
inedneling  the;  eli.strihutie;!!  system,  te) 
ele;te;rmine;  whe;the;r  the;  .sy.ste;ni  is  e)n  iin 
ii])pre)])riiite;  meeniteering  se;he;ehde;.  Afte;r 
the;  .Stiite  has  pe;rfe)rme;el  the;  s|)e;e:iiil 
me)nite)ring  e;v<iluatie)n  eiuring  e;ae:h 
sanitary  .snrve;y,  the;  .State;  m.iy  meeelifv 
the;  system’s  meniiteering  .se:he;eiuh;,  iis 
ne;e:e;ssary,  e)r  it  m;iy  <dle)w  the;  .syste;m  te) 
stay  e)n  its  existing  me)nite)ring  sedieehde;, 
exnisi.stent  with  the  pre)vi.sie)n,s  e)f  this 
.see:tie)n.  The  .State  may  ne)t  allow 
systeans  te)  begin  le;s.s  fre;eiuent 
monitoring  unele;r  the;  .spe;cial 
monite)ring  evaluatieen  nnle;ss  the  system 
has  already  met  the;  applie;ahle;  ea  iteria 
fe)r  h;.s.s  freejue;nt  meeniteering  in  this 
.se;e:tie)n.  Feer  .se;a.se)nal  systems  on 
e|uartt;rlv  e)r  annual  me)nite)ring,  this 
evaluatie)])  mn.st  ine.luele;  re;vie;w  e)f  the; 
a])pre)veel  .sample  siting  plan,  which 
must  ele;signate  the;  time  ])e;rie)el(.s)  for 
me)nite)riug  ha.sed  e)n  site;-.s])e;e;ifie; 
e;on.siele;riitie)n.s  (e.g.,  eiuring  ])e;rie)el.s  e)f 
highe;.st  eleiuiinel  eer  highe;.st  vidnenihility 
te)  e;e)ntaminatie)n).  The;  se;a.se)nal  system 
must  e:e)lle;e:t  e:e)m])li:me:e;  .sample;.s  eiuring 
the;se;  time;  pe;rie)el.s. 

(el)  Annual  site  visits.  Be;ginning  ne) 
liiter  than  e:ale;neiar  ye;ar  201 7,  .syste;m.s 
e)n  annual  me)nite)ring,  inclneling 
se;ase)nal  sy.stems,  must  have;  iin  initi.d 
anel  reeairring  iuinuid  site;  visit  hy  the; 
.State  thiit  is  eejuivaleut  te)  a  Fe;ve;l  2 
asse.ssment  e)r  ;m  ciunual  ve)luntarv  l.evel 
2  iissessment  that  meets  the;  taiteria  in 
§141.8.59(1))  te)  remain  on  annual 
monite)ring.  The  perioelie:  re;eiuire;el 
sanitary  survey  may  he  useel  to  mee;t  the 
re;(juirement  for  an  annual  site  visit  for 
the;  year  in  whiedi  the;  sanitary  survey 
was  ce)m])lete;el. 

(e)  (Criteria  for  annual  monitoring. 
Be;ginning  Ai)ril  1. 2018,  the  .State  may 
re;eluce  the  me)nite)ring  fre;e]ue;ne:v  fe)r  a 
well-operateel  greeunel  water  .syste;m  fre)m 
eiuarterly  reeutine  me)nitoring  to  ne)  less 
than  annual  me)nite)ring,  if  the  system 
ele;me)n.strate;.s  that  it  me;e;ts  the'  ea'ite;ria 
lor  re;elue:e;el  moniteering  in  pariigra])hs 
(e;)(l)  thre)Ugh  (e;)(3)  e)f  this  .se;e;tie)n. 
exe-.ept  fe)r  <i  system  that  has  l)e;en  e)n 
ine'.reaseel  me)nite)ring  nneleer  the 
|)re)vi.sie)n.s  e)f  ]):iragraph  (0  e)f  this 
.se;e:tie)n.  A  systeeni  e)n  inea’e;a,se;el 
me)nite)ring  nneler  piiragraj)!)  (1)  e)f  this 
se;ctie)n  mn.st  me;e;t  the;  i)re)visie)ns  e)f 
paragra])!)  (g)  e)f  this  .se;e;tie)n  te;  ge)  te) 
einarte;rly  me)nite)ring  ;mel  must  me;et  the; 
provisie)n.s  e)f  paragra])h  (h)  e)f  this 
.se;e:tion  te)  ge)  te)  emnual  me)nite)ring. 

(1)  The;  .system  has  a  edean  e;e)mpliane:e 
histeery  fora  minimum  of  12  meenths; 


(2)  The;  meest  re;e:e;nt  sanitary  survey 
sheews  that  the;  .syste;m  is  fre;e;  e)f  sanitiiry 
ele;fe;e:ts  e)r  luis  e:e)rre;e:te;el  all  iele;ntifie;ei 
sauitiirv  ele;fe;e;ts.  has  ii  i)re)te;e:te;el  wate;r 
se)ure:e;.  anel  me;e;t.s  api)re)ve;el 
e:e)nstrue:lie)n  stiinehirels:  anel 

(3)  The;  .State;  bees  e;e)nelne:te;el  iin  iinnnal 
site  visit  within  the;  last  12  meenths  anel 
the;  .syste;m  h.is  e:e)rre;e;te;el  all  iele;ntifie;el 
.sanitiiry  ele;fe;i:ts.  The;  .sy.ste;m  iiiiiy 
suhstitute;  a  Fe;vel  2  as.se;.ssme;nt  that 
nie;e;t.s  the;  eaite;ria  in  §  141.8.59(h)  feir  the; 
.State  anniiiil  site;  visit. 

(f)  Increased  Monitoring  lleciairements 
for  systems  on  (jaarterlv  or  annual 
monitoring.  A  system  on  einiirte;rly  e)r 
iinnnal  moniteiring  that  ex])e;riene:e;.s  any 
e)f  the;  e;ve;nts  ieleaitifieel  in  paragniphs 
(f)(1)  threnigh  (f)(4)  e)f  this  .seediem  must 
l)e;gin  monthly  monitoring  the  meinth 
fe)lle)wing  the  eve;nt.  A  system  ein  annual 
memiteiring  that  e;xperie;ne:e;.s  the;  event 
ielentifieel  in  paragraphs  (f)(.5)  of  this 
.seedie)!!  must  he;gin  epiarterly  meiniteiring 
the;  eiuarte;r  following  the;  e;ve;nt.  The; 
.system  must  exintinue  memthlv  e)r 
eiiiiirteidy  meinitoring  until  the; 
re;eiuire;ment.s  in  j)iiragra])h  (g)  e)f  this 
.seediem  lor  eiuiii  te;idv  memiteiring  eir 
piiiiigraph  (h)  eif  this  seediein  feir  annual 
me)nite)ring  are;  me;t.  A  system  ein 
memthlv  memiteiring  feir  reiisems  either 
than  theise;  ielemtifieel  in  ])iiragriiphs  (11(1) 
thremgh  (11(4)  eif  this  seediem  is  neit 
exmsielereel  tei  he;  em  ine:re;as(;el 
memiteiring  feir  the;  imrjieises  eif 
paragriijihs  (g)  iinel  (h)  eif  this  .seediem. 

(1)  The;  system  triggers  a  Le;ve;l  2 
as.se;.ssment  eir  twei  Le;vel  1  assexssments 
nneler  the  jirovisiems  eif  §  141.8,59  in  a 
rolling  12-me)nth  iierioel. 

(2)  The  system  has  an  H.  coli  MCL 
vieilation. 

(3)  The;  sy.stem  has  a  exiliform 
treiatment  teeduiienie  violatiem. 

(4)  The  system)  has  two  suhjiart  Y 
memiteiring  violations  or  one  snhpart  Y 
monitoring  vieilatiem  anel  erne  Level  1 
asseissment  nneler  the  provisiems  eif 

§  141.859  in  a  reilling  12-month  peirioel 
feir  <)  .system  em  ejuarterly  monitoring. 

(5)  The;  systean  has  erne  suhjiart  Y 
memiteiring  vieilatiem  for  a  sy.stean  em 
annual  memiteiring. 

(g)  Requirements  for  returning  to 
quarterly  monitoring.  The;  .St.ite;  may 
re;elne:e;  the;  memiteiring  fre;e]ue;ne;y  feir  a 
.system  em  memthlv  memiteiring  triggeireel 
nneler  jiaragrajih  (0  of  this  seiediem  tei 
ejuarterly  memiteiring  if  the;  system  meeds 
the;  eaiteriii  in  jiaragnijihs  (g)(1)  anel 
(g)(2)  eif  this  seiediem. 

(1)  Within  the;  last  12  months,  the; 
syste;m  must  have;  a  eximjileteel  sanitary 
surveiy  eir  a  site  visit  by  the;  .State;  eir  a 
veiluntary  Level  2  a.sse;ssment  hy  a  jiartv 
ajijireiveel  by  the;  Steete,  be  fre;e;  eif 
.sanitary  elefe;eds.  anel  have  a  jireiteedeel 
water  semrex;;  anel 
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(2)  The  syst(!ni  must  have  a  chian 
compliance  history  for  a  minimum  of  12 
months. 

(h)  liaciiiirciiKnits  forsvslcins  on 
inci'iHisod  monitoring  to  qnolifv  for 
annnal  monitoring.  I’lie  Slate  may 
nuluce  the  monitoring  tnuiuency  tor  a 
system!  on  increni.sed  monitoring  under 
paragraph  (f)  of  this  .section  if  the 
.system  meets  the  crittiiia  in  paragraj)!! 

(g)  of  tliis  section  |)lus  the  criteria  in 
paragra])hs  (h)(1)  and  (li)(2)  of  this 
.section. 

(1)  An  annual  site  visit  hy  the  State 
and  correction  of  all  identified  sanitary 
delects.  'I’lie  system  may  substitute  a 
voluntary  I,(!vel  2  assessment  by  a  ])arty 
ap])roved  by  the  State  for  the  State 
annual  site  visit  in  any  given  year. 

(2)  I'he  system  must  have  in  ])lace  or 
a(lo])t  one  or  more  additional 
enhancements  to  the  water  .system 
harriers  to  contamination  in  ])aragra])hs 

(h) (2)(i)  through  (h)(2)(v)  of  this  section. 

(i)  Cross  connection  control,  as 
a])proved  hy  the  State. 

(ii)  An  o])erator  certified  by  an 
appro])riate  State  certification  ])rogram 
or  regular  visits  hy  a  circuit  rider 
certificul  by  an  appropriate  State 
certification  program. 

(iii)  Continuous  disinfection  (iiitering 
the  (listrihution  svstem  and  a  residual  in 
the  (listrihution  systciin  in  accordance; 
with  criteria  sj)(;cifi(;d  hv  the  State. 

(iv)  Demonstration  of  maintenance  of 
at  least  a  4-log  removal  or  inactivation 
of  virus(;s  as  ])rovid(;d  for  und(;r 

§  141.4()3(1))(3). 

(v)  Other  (;(]uivalent  enhancements  to 
water  system  harriers  as  a])])rov(;d  hy 
the  Stale. 

(1)  Saasonal  systoms.  (1)  Beginning 
April  1,  201(1,  all  seasonal  systems  must 
demonstrate  comj)h;tion  of  a  State- 
apjji’oved  start-up  j)rocedure.  which 
may  include  a  r(;(]uirement  for  startup 
.sampling  j)rior  to  serving  water  to  the 
public. 

(2)  A  .sea.sonal  system  mu.st  monitor 
(;very  month  that  it  is  in  operation 
unless  it  m(;et.s  the  criteria  in  paragraphs 

(i)(2)(i)  through  (iii)  of  this  section  to  he 
eligible  for  monitoring  l(;.s.s  freciuentlv 
than  monthly  l)i;ginning  April  1, 201 0, 
except  as  jnovided  umler  ])aragrai)h  (c) 
of  this  section. 

(i)  S(;a.sonal  syst(;ms  monitoring  less 
fr(;(iuently  than  monthly  must  have  an 
approved  sample  siting  plan  that 
d(;.signates  the  time  period  for 
monitoring  l)as(;d  on  site-specific 
considerations  (e.g.,  during  periods  of 
highest  d(;mand  or  highest  vuln(;rahilitv 
to  contamination).  S(;asonal  .systems 
must  collect  comjiliance  .sam])le.s  during 
this  time  p(;riod. 


(ii)  To  hi;  eligihh;  for  (iuart(;rly 
monitoring,  the  .system  must  mi;et  the 
criteria  in  paragra])h  (g)  of  this  s(;ction. 

(iii)  'I’o  he  (;ligil)l(;  for  annual 
monitoring,  tin;  .sy.st(;m  must  m(;et  tin; 
criteria  under  paragraph  (h)  of  this 
,s(;ction. 

(3)  The  Slate  may  (;x(;mpt  anv 
s(;a.sonal  sv.stian  from  some  or  all  of  the 
r(;(|uir(;ments  for  sea.sonal  svstems  if  the 
entire  distribution  system  n;mains 
l)r(;.ssuriz(;d  during  the  entire  p(;riod  that 
tin;  sy.stem  is  not  op(;rating.  exc(;pt  that 
systems  that  monitor  l(;s.s  fr(;(]ui;ntly 
than  monthly  must  still  monitor  during 
the  vulnerahh;  p(;riod  d(;.signaled  hv  the 
State. 

(j)  Additional  rontina  monitoring  tho 
month  following  a  toted  coliform- 
positiva  sample.  .Systems  coll(;cting 
samples  on  a  (piarterly  or  annual 
fr(;(juency  mu.st  conduct  additional 
routine  monitoring  the  month  following 
one  or  more  total  coliform-j)o.sitive 
sampl(;.s  (with  or  without  a  Lev(;l  1 
tr(;atment  t(;chni(|ue  trigger).  Systems 
mu.st  coll(;ct  at  l(;ast  three  routine 
sam])l(;.s  during  tin;  next  month,  exce])t 
that  the  .State  may  waivi;  this 
r(;(|uir(;ment  if  the  conditions  of 
paragra])h  (j)(l),  (2),  or  (3)  of  this  s(;ction 
an;  mi;!.  .Syst(;ms  may  {;ither  coll(;ct 
.sam|)le.s  at  r(;gular  time  int(;rval.s 
throughout  the  month  or  may  colh;ct  all 
r(;(|uired  routim;  .sam])le.s  on  a  single  dav 
if  samples  are  lak(;n  from  differ(;nt  sil(;s. 
.Systems  mu.st  usi;  the  results  of 
additional  routim;  .samph;s  in  coliform 
treatment  techni(ju(;  trigger  calculations 
und(;r  §141.8.')()(a). 

(1)  The  .State  may  waive  the 
r(;(iuirement  to  coli(;ct  thr(;e  routine 
.sampl(;.s  the  n(;xt  month  in  which  tin; 
.sy.slem  provid(;.s  water  to  the  i)ut)lic  if 
the  .Slate,  or  an  ag{;nt  approved  hy  the 
State,  performs  a  site  visit  before  the 
end  of  the  n(;xt  month  in  which  the 
systean  ])rovide.s  wat(;r  to  the  public. 
Although  a  .sanitary  surv(;y  need  not  he 
perfornu;d,  the  site  visit  mu.st  he 
sufficiently  detailed  to  allow  the  Slate  to 
determine  whelh(;r  additional 
monitoring  and/or  any  corr(;ctive  action 
is  n(;ed(;d.  'fhe  .Stat(;  cannot  ajjprove  an 
employ(;e  of  tlie  sy.st(;m  to  perform  this 
site  visit,  even  if  the  emplov(;e  is  an 
agiait  a])j)roved  hy  the  .State  to  |)erform 
sanitarv  .surv{;ys. 

(2)  'File  .State  may  waive  the 
r(;(iuirement  to  coll(;ct  three  routine 
sampl(;.s  the  next  month  in  which  the 
sy.stcan  ])rovid(;.s  wat(;r  to  tin;  ])ut)lic  if 
the  .State  has  d(;termined  why  the 
sample  was  total  coliform-i)o.sitive  and 
has  (;.stahlish(;d  that  the  .system  has 
corrected  the  problem  or  will  corr(;ct  the 
])rol)l(;m  l)(;fore  the  end  of  the  n(;xt 
month  in  which  the  system  serves  water 
to  llie  i)uhlic.  In  this  case,  the  .State  must 


document  this  (haasion  to  waive  the 
following  month’s  additional 
monitoring  recjuinanent  in  writing,  have 
it  a])|)rov(;d  and  .sign(;d  hy  the 
supervisor  of  the  .State  official  who 
naaanmends  such  a  decision,  and  make 
this  document  available  to  the  HI’A  and 
])ul)lic.  The  written  documentation  must 
di;scrih(;  the  sp(;cific  cause  of  the  total 
coliform-positive  sample  and  what 
action  the  .sy.st(;m  has  taken  and/or  will 
take  to  correct  this  prohhan. 

(3)  Tin;  .State  may  not  waive  the 
r(;(juir(;ment  to  coll(;ct  thr(;e  additional 
routine  sainjiles  the  next  month  in 
which  the  sy.stem  provid(;.s  water  to  the 
public  solely  on  the  grounds  that  all 
repeat  samj)l(;.s  are  total  coliform- 
n(;gativ(;.  If  the  .State  d(;termines  that  the 
.system  has  corrected  the  contamination 
])rohlem  before;  the  system  tak(;.s  the  set 
of  repeat  samples  r(;(iuired  in  §141.8.')8, 
and  all  rep(;at  samjjles  were  total 
coliform-n(;gative.  the  .State  mav  waive 
the  r(;(juiremeut  for  additional  routine 
monitoring  tin;  n(;xt  month. 

§141.855  Routine  monitoring 
requirements  for  community  water  systems 
serving  1,000  or  fewer  people  using  only 
ground  water. 

(a)  General.  (1)  The  provisions  of  this 
.section  apply  to  community  water 
.systems  using  only  ground  water 
(exce])t  ground  water  und(;r  the  dir(;ct 
inlluence  of  surface  water,  as  defin(;d  in 
§  141.2)  and  .serving  1. ()()()  or  f(;wer 
j)(;o|)le. 

(2)  F’ollowing  any  total  coliform- 
])ositive  sample  taken  under  the 
provisions  of  this  section,  systems  mu.st 
comply  with  the  repeat  monitoring 
r(;(iuirements  and  E.  coli  analytical 
r(;(iuirements  in  §  141.8.58. 

(3)  Once  all  monitoring  re(]uir(;d  hy 
this  section  and  §  141.8.58  for  a  calendar 
month  has  h(;en  comj)leted.  systems 
mu.st  d(;termine  wheth(;r  any  coliform 
tr(;atment  techniejue  triggers  .sp{;cified  in 
§  141.859  have  h(;en  exceeded.  If  any 
trigg(;r  has  hi;en  exc(;eded,  systems  mu.st 
complete  a.ss(;.ssment.s  as  re(|uired  hv 
§141.859. 

(h)  Monitoring  freqaency  for  toted 
e.edifenms.  The  monitoring  frecju(;ncy  for 
total  coliforms  is  om;  samph;/month, 
(;xc(;pt  as  i)rovid(;d  for  under  paragraphs 
(c)  through  (t)  of  this  .s(;ction. 

(c)  Tremsition  to  snhi)eirt  Y.  (1)  All 
systems  mu.st  continue  to  monitor 
according  to  the  total  coliform 
monitoring  .sch(;dules  under  §  141.21 
that  wi;re  in  eflect  on  March  31. 201(1, 
unh;.ss  any  of  the  conditions  in 
])aragraph  (e)  of  this  .s(;ction  are 
trigg(;red  on  or  after  April  1, 201(1,  or 
unless  otherwise  dir(;cted  by  the  .State. 

(2)  B(;ginning  April  1,  201(1,  the  .State 
mu.st  perform  a  .sp(;cial  monitoring 
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evaluation  during  each  sanitary  survey 
to  review  the  status  of  the  system, 
including  the  distrihution  system,  to 
determine  wluilher  the  system  is  on  an 
appro|)riate  monitoring  .schedule.  Alter 
the  ,State  has  performed  the  special 
monitoring  (ivalualion  during  each 
.salutary  survey,  the  .State  may  modify 
the  system's  monitoring  .schedule,  as 
necessary,  or  it  may  allow  the  system  to 
.stay  on  its  existing  monitoring  schedule, 
consistent  with  the  provisions  of  this 
.section.  The  .Stale  may  not  allow 
systems  to  begin  less  frecjuenl 
monitoring  under  the  special 
monitoring  evaluation  unless  the  system 
has  already  met  the  ajiplicahle  criteria 
for  less  fre(]uent  monitoring  in  this 
section. 

(d)  (hitfiiia  iovviHluct^d  monitoring. 

(1)  The  .State  may  reduce  the  monitoring 
fre(|uency  from  monthly  monitoring  to 
no  less  than  quarterly  monitoring  if  the 
.system  is  in  compliance  with  .State- 
certified  operator  provisions  and 
demonstrates  that  it  meets  the  criteria  in 
jiaragrajihs  ((l){l)(i)  through  ((l)(  l)(iii)  of 
this  .section.  A  system  that  loses  its 
certified  operator  must  return  to 
montldv  monitoring  the  month 
following  that  lo.ss. 

(i)  The  .system  has  a  chian  compliance 
historv  for  a  minimum  of  12  months. 

(ii)  The  most  recent  sanitary  survey 
shows  the  svstem  is  free  of  saidtarv 
defects  (or  has  an  a])j)rove(l  plan  and 
schedule  to  correct  them  and  is  in 
compliance  with  the  plan  ami  the 
schedule),  has  a  ])rotecte(l  wat(;r  source 
and  meets  approved  construction 
standards. 

(iii)  The  system  meets  at  least  one  of 
the  following  criteria: 

(A)  .'\n  annual  site  visit  by  the  .State 
that  is  (!(iuivalent  to  a  bevel  2 
assessment  or  an  annual  bevel  2 
assessment  hv  a  party  a|)|)roved  hv  the 
State  and  correction  of  all  identified 
sanitary  defects  (or  an  approved  ])lan 
and  schedule  to  correct  them  and  is  in 
compliance  with  the  ])lan  and 
.schedule). 

(15)  (Toss  connection  control,  as 
ap|)rov(!d  hv  the  State. 

((d  (lonlinuous  disinfection  entering 
the  distrihution  system  and  a  residual  in 
the  distrihution  svstem  in  accordance 
with  criteria  .sj)ec:ifi(!d  hv  the  .State. 

(1))  I)(!monstralion  of  maintenance  of 
at  least  a  4-log  removal  or  inactivation 
of  virus(!s  as  j)rovided  for  under 

141.4()3(b)(3). 

(I'])  ()th(!r  (Hiuivahmt  eidianccmients  to 
water  syst(;m  barriers  as  aj)|)roved  hv 
the  .State. 

(e)  Hntnrn  to  ronlinn  inonihlv 
monitoring  rn(inir<;m(mts.  .Svstems  on 
(juarterly  monitoring  that  expericmce 
any  of  the  events  in  paragraphs  (e)(1) 


through  (e)(4)  of  this  section  must  begin 
monthly  monitoring  the  month 
following  the  ev(!nt.  The  .system  mu.st 
conlinm;  montldv  monitoring  until  it 
meets  the  reduced  monitoring 
requirmiKiids  in  jiaragraph  (d)  of  tins 
.section. 

(1)  The  .system  triggers  a  biwel  2 
a.sse.ssmenl  or  two  bcwel  1  assessnumts 
in  a  rolling  12-month  p(!riod. 

(2)  The  .system  has  an  /s’,  coli  M(3. 
violation. 

(3)  The  .system  has  a  coliform 
treatment  techidcjue  violation. 

(4)  Tin;  .system  has  two  suhj)art  Y 
monitoring  violations  in  a  rolling  12- 
month  period. 

(f)  Additional  rontino  monitoring  tim 
month  follow  ing  a  toted  coliform- 
po.'iitiva  sampla.  .Sy.stems  collecting 
samples  on  a  (luarterly  freciuency  mu.st 
conduct  additional  routine  monitoring 
the  month  following  one  or  more  total 
coliform-])ositive  samples  (with  or 
without  a  bevel  1  treatmeid  technicpie 
trigger).  .Systems  mu.st  collect  at  least 
three  routim;  samphis  during  the  next 
month,  exc(!pt  that  the  .Stale  may  waive 
this  reciuirement  if  the  conditions  of 
jKiragraph  (0(1),  (2),  or  (3)  of  this  section 
ar(!  met.  .Svstems  mav  (dther  collect 
sam|)le.s  at  regular  tiim;  intervals 
throughout  the  month  or  mav  collect  all 
recpnnul  routine  sam])l(!S  on  a  single  dav 
if  samplcKs  are  takem  from  different  sites. 
.Systtiins  must  use  the  results  of 
additional  routine  sanqdes  in  coliform 
treatment  techni(|ue  trigger  calculations. 

(1)  The  .State  may  waive  the 
reepdremmd  to  collcjct  thnu;  routine 
samples  tlu;  next  month  in  which  the 
system  provides  water  to  the  public  if 
the  .State,  or  an  agent  approved  hv  the 
.State,  performs  a  site  visit  before  the 
end  of  th(!  next  month  in  which  the 
system  jirovides  water  to  the  public. 
Although  a  .sanitary  survey  need  not  he 
])erformed,  the  site  visit  must  hi; 
sufficiently  detailed  to  allow  the  .State  to 
determine  whether  additional 
monitoring  and/or  any  corrective  action 
is  needed.  The  .State  cannot  ajiprove  an 
enqdoyee  of  the  .system  to  jjerform  this 
site  visit,  even  if  the  employee  is  an 
agent  a])proved  by  the  .State  to  ]K;rform 
sanitary  .surv(;ys. 

(2)  The  .Stati;  mav  waivi;  the 
r(;quir(;ment  to  colliict  thr(;e  routine 
sam])le.s  the  next  month  in  which  the 
system  jirovides  water  to  the  ])uhlic  if 
the  .Slate  has  d(;lermined  whv  the 
sample  was  total  coliform-positive  and 
has  established  that  thi;  .syst(;m  has 
corrected  the  problem  or  will  correct  the 
jnohlem  before  the  end  of  thi;  next 
month  in  which  the  system  serves  water 
to  the  public.  In  this  ca.se.  the  State  must 
document  this  decision  to  waive  the 
following  month’s  additional 


monitoring  reiiuirement  in  writing,  have 
it  ajjproved  and  signed  by  the 
supervisor  of  the  .State  official  who 
ri'commends  such  a  decision,  and  make 
this  document  available  to  the  bl’A  and 
the  public.  The  written  documentation 
must  de.scrihe  the  specific  cause  of  tlu; 
total  coliform-positive  sample  and  what 
action  thi;  system  has  taken  and/or  will 
take  to  correct  this  |)rol)lem. 

(3)  The  .Stale  may  not  waive  the 
requirement  to  collect  three  additional 
routine  .samples  the  next  month  in 
which  the  system  provides  water  to  the 
public  solely  on  the  grounds  that  all 
repeal  sam])les  are  total  coliform- 
negative.  If  the  .State  determines  that  the 
.system  has  correct(;d  the  contamination 
problem  before  the  system  takes  the  .set 
of  repeat  samj)les  reijuired  in  S141.8.')8, 
and  all  repeat  .samples  were  total 
coliform-negative.  the  .State  may  waive 
the  requirement  for  additional  routine 
monitoring  the  next  month. 

§141.856  Routine  monitoring 
requirements  for  subpart  H  public  water 
systems  serving  1,000  or  fewer  people. 

(a)  Cionand.  (1)  The  ])rovisions  of  this 
.section  ap])ly  to  .suh])art  H  public  water 
svstems  of  this  ])arl  .serving  1.000  or 
few(;r  ))eo])le. 

(2)  l‘'ollowing  anv  total  coliform- 
])ositive  .sam])le  taken  under  the 
])rovi.sions  of  this  section,  svstems  must 
com])ly  with  the  rejjeat  monitoring 
reijuiremenls  and  H.  co// analytical 
re(|uirement.s  in  §  141.8.58. 

(3)  Once  all  monitoring  re(|uired  by 
this  section  and  §  141.8.58  for  a  calendar 
month  has  been  com])Ieted,  systems 
must  determine  wh(;ther  any  coliform 
treatment  lechnicjue  triggers  sj)ecifi(;d  in 
§  141.859  have  been  exc(;eded.  If  any 
trigger  has  been  exceeded,  systems  must 
com])lete  as.ses.sments  as  rerjiiired  hv 
§141.859. 

(4)  .Seasonal  systems,  (i)  Beginning 
April  1, 2010,  all  seasonal  sy.stems  must 
d(;monstrate  coinjiletion  of  a  .State- 
approved  start-up  procedure,  which 
may  include  a  reciuirement  for  start-uj) 
.sampling  ])rior  to  serving  water  to  the 
])uhlic. 

(ii)  The  .State  may  exem])t  any 
.sea.sonal  .system  from  some  or  all  of  tin; 
r(;(|uirements  for  seasonal  sv.stems  if  the 
(;ntir(;  distribution  sy.stem  remains 
pressurized  during  the  (;ntire  period  that 
the  system  is  not  operating. 

(h)  Uoutino  monitoring  freciuancy  for 
toted  e:e)liforms.  .Suhpart  H  sv.stems  of 
this  ])art  (including  c:on.seculive 
syst(;m.s)  must  monitor  monthly. 

.Systems  may  not  reduce  monitoring. 

(c)  lln  filteu’enl  snhpeirt  I!  systenns.  A 
suhjjart  11  system  of  this  ])art  that  does 
not  ])ractice  filtration  in  compliance 
with  .snl)])art.s  H,  B.  T,  and  VV  must 
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collect  at  lea.st  one  total  coliiorm  sample 
near  the  fir.st  servic;e  connection  each 
(lay  the  turbidity  level  oi  the  source 
water,  measured  as  specifi(;d  in 
§  141 .74(h)(2),  (ixceeds  1  N'l't).  When 
OIK!  or  more  tnrhidity  iiKiasurements  in 
any  day  exciied  1  NTH,  the  system  nni.st 
collect  this  coliiorm  sample  within  24 
hours  of  th(!  first  excciedance,  unless  the 
State  determines  that  the  sy.stem.  for 
logistical  r(!asons  outside  the  svstciin’s 
control,  cannot  have  the  sami)le 
analyzed  within  30  hours  of  collection 
and  identifies  an  alt(!rnative  sam])le 
collection  .schedule.  Sam})le  results 
from  this  coliform  monitoring  must  he 
included  in  determining  whether  the 
coliform  treatment  t(!chni(|ne  trigg(!r  in 
§  141.8,')0  has  been  exceeded. 

§  1 41 .857  Routine  monitoring 
requirements  for  public  water  systems 
serving  more  than  1,000  people. 

(a)  Cieiwml.  (1)  The  provisions  of  this 
.section  ap])ly  to  ])nhlic  water  sy.stems 
.serving  more  than  1. ()()()  persons. 

(2)  Following  any  total  coliform- 
positive  sample  taken  under  the 
provisions  of  this  s(!Ction.  systems  must 
comply  with  the  repeat  monitoring 
r(!(|uirements  and  E.  co// analytical 
r(!(]nirements  in  141.8.'58. 

(3)  Once  all  monitoring  recpnred  hv 
this  section  and  141.8.58  for  a  calendar 
month  has  been  comi)lc!ted,  systems 
must  determine  wluither  anv  coliform 
tr(!atment  techniciue  triggers  s])ecified  in 
§  141.8.59  have  brum  (ixceeded.  If  any 
trigger  has  Inien  exceeded,  systems  must 
complete  asstxssments  as  retinired  by 

141.8.59. 

(4)  .Seasonal  systems,  (i)  Beginning 
April  1. 2018.  all  s(!asonal  sy.stiMus  must 
demonstrate  completion  of  a  .Statc!- 
api)roved  start-uj)  ])rocednre.  which 
may  include  a  rcKiuirement  for  start-uj) 
sampling  ]jrior  to  serving  water  to  the 
jnihlic. 

(ii)  The  .State  may  excnnpt  any 
seasonal  system  from  some  or  all  of  the 
reciuirements  for  seasonal  systinns  if  the 
(Mitire  distribution  system  remains 
])res.snrized  during  the  entire  period  that 
the  system  is  not  ojjerating. 

(h)  Monitoring  froqnoncv  for  total 
conforms,  'fhe  monitoring  fre(|nencv  for 
total  coliforms  is  ha.sed  on  the 
l)0]mlation  served  by  the  sy.stem,  as 
follows; 

Total  Coliform  Monitoring  Fre¬ 
quency  FOR  Public  Water  Sys¬ 
tems  Serving  More  Than  1,000 
People 


Minimum  number 

Population  served  of  samples  per 

month 


1,001  to  2,500  .  I  2 


Total  Coliform  Monitoring  Fre¬ 
quency  FOR  Public  Water  Sys¬ 
tems  Serving  More  Than  1,000 
People — Continued 


Population  served 

Minimum  number 
of  samples  per 
month 

2,501  to  3,300  . 

3 

3,301  to  4,100  . 

4 

4,101  to  4,900  . 

5 

4,901  to  5,800  . 

6 

5,801  to  6,700  . 

7 

6,701  to  7,600  . 

8 

7,601  to  8,500  . 

9 

8,501  to  12,900  . 

10 

12,901  to  17,200  . 

15 

17,201  to  21,500  . 

20 

21,501  to  25,000  . 

25 

25,001  to  33,000  . 

30 

33,001  to  41,000  . 

40 

41,001  to  50,000  . 

50 

50,001  to  59,000  . 

60 

59,001  to  70,000  . 

70 

70,001  to  83,000  . 

80 

83,001  to  96,000  . 

90 

96,001  to  130,000  . 

100 

130,001  to  220,000  . 

120 

220,001  to  320,000  . 

150 

320,001  to  450,000  . 

180 

450,001  to  600,000  . 

210 

600,001  to  780,000  . 

240 

780,001  to  970,000  . 

270 

970,001  to  1,230,000  . 

300 

1,230,001  to  1,520,000  .. 

330 

1,520,001  to  1,850,000  .. 

360 

1,850,001  to  2,270,000  .. 

390 

2,270,001  to  3,020,000  .. 

420 

3,020,001  to  3,960,000  .. 

450 

3,960,001  or  more  . 

480 

(c)  Un  filtered  snhpart  II  systems.  A 
suhpart  H  .system  of  this  part  that  does 
not  practice  filtration  in  compliance 
with  snh))arts  II,  P,  T,  and  VV  must 
colhict  at  hiast  one  total  coliform  samijle 
iK^ar  the  first  .service  coniKiction  each 
day  the  tnrhidity  level  of  the  source 
water,  measured  as  specifuid  in 

§  141.74(h)(2),  exceeds  1  NTH.  When 
one  or  more  tnrhidity  measureiiKMits  in 
any  day  exceed  1  NTIJ,  the  system  must 
colUict  this  coliform  sample  within  24 
hours  of  the  first  (ixceedance,  unle.ss  the 
.State  (hrtermines  that  the  system,  for 
logistical  rea.sons  outside  the  .system’s 
control,  cannot  have  the  sample 
analyz(!d  within  30  hours  of  colhiction 
and  identifies  an  alternative  sample 
colhiction  schednh!.  .Sam])le  results 
from  this  coliform  monitoring  must  he 
included  in  determining  whether  the 
coliform  tnxitment  technicpie  trigger  in 
§  141.8.59  has  he(!n  (ixceeded. 

(d)  Reduced  monitoring.  .Systems  may 
not  reduce  monitoring,  (!xcept  for  non¬ 
community  water  sy.stems  using  only 
ground  water  (and  not  ground  wat(!r 
under  the  direct  influence  of  surface 
water)  .serving  1, ()()()  or  fewer  peo|)le  in 
some  months  and  more  than  1 .()()() 


persons  in  other  months.  In  months 
when  more  than  1, ()()()  p(!rsons  are 
served,  the  sy.stems  must  monitor  at  the 
fr(!(|uency  specified  in  jjaragraph  (a)  of 
this  section.  In  months  when  1. ()()()  or 
fewer  j)eopl(!  are  .s(!rved.  the  .State  may 
uiduce  the  monitoring  fr(!(|uency.  in 
writing,  to  a  fretinency  allowcul  under 
§  141.8.54  for  a  similarly  sitnatiul  .system 
that  always  serviis  1 .()()()  or  hnver 
])(!opIe,  taking  into  account  the 
provisions  in  S  141.8.54(e)  through  (g). 

§  141.858  Repeat  monitoring  and  E.  call 
requirements. 

(a)  Repeat  monitoring.  (1)  If  a  sample 
taken  under  141.854  though  141.857 
is  total  coliform-positive,  the  sy.stem 
mu.st  collect  a  set  of  repeat  samples 
within  24  hours  of  being  notituKl  of  the 
j)o.sitive  ixisnlt.  The  system  must  collect 
no  fewer  than  three  r(!j)eat  samples  for 
each  total  coliform-positive  .samj)le 
found.  The  .State  may  extend  the  24- 
hour  limit  on  a  cas(!-by-case  basis  if  the 
.system  has  a  logi.stical  problem  in 
colkicting  the  re})eat  .samples  within  24 
hours  that  is  beyond  its  control. 
Alt(!rnatively,  the  .State  may  imi)lement 
criteria  for  the  sy.stem  to  n.s(!  in  li(!u  of 
case-hv-ca.se  (!xt(!nsions.  In  the  ca.se  of 
an  extension,  the  .State  must  specify 
how  much  time  the  svstem  has  to 
collect  the  reptxit  .samphis.  The  .State 
cannot  waive  th(!  r(!(]nir(!ment  for  a 
sy.st(!m  to  colhict  re])eat  samples  in 
paragra])hs  (a)(1)  through  (a)(3)  of  this 
.s(!ction. 

(2)  The  system  must  colhul  all  repcuit 
.sam|)l(!.s  on  the  same  day,  excej)t  that 
the  .Slate  may  allow  a  sv.stem  with  a 
single  .service  connection  to  collect  the 
re(]nir(!d  .set  of  re))(!at  samphxs  over  a 
three-day  ])eriod  or  to  collect  a  larger 
volume  repeat  .sam})le(s)  in  one  or  more 
samj)le  containers  of  any  size,  as  long  as 
the  total  volume  colhicted  is  at  hiast  300 
ml. 

(3)  The  .syst(!m  must  collect  an 
additional  .set  of  r(!j)(!at  samples  in  the 
manner  specified  in  paragra])hs  (a)(1) 
through  (a)(3)  of  this  section  if  one  or 
more  n!peat  .sam])les  in  the  current  .set 
of  r(!])eat  samples  is  total  coliform- 
positive.  The  .svstem  must  coIUk:!  the 
additional  set  of  rejjeal  sam])le.s  within 
24  hours  of  being  notified  of  the  i)o.sitiv( 
result,  unle.ss  the  .State  (!xt(!nds  the  limit 
as  ])rovid(!d  in  paragraj)h  (a)(1)  of  this 
.section.  The  systciin  must  continue  to 
collect  additional  .sets  of  repeat  .samph!s 
until  (!ither  total  coliforms  an;  not 
detected  in  one  comj)lete  .set  of  nipeat 
sampl(!.s  or  the  system  determimis  that  a 
coliform  treatment  techni(|ue  trigger 
s]K!cified  in  ^  141.8.59(a)  has  been 
exceeded  as  a  result  of  a  repeat  sample 
being  total  coliform-|)o.sitive  and 
notifies  the  .State.  If  a  trigger  ichmtified 


10362  Federal  Register /Yol.  78.  No.  30 /Wednesday,  February  13,  2013 /Rules  and  Regulations 


in  S  141.tt.'jt)  is  exceeded  as  a  result  of 
a  routine  .sain])le  being  total  c;oliiorin- 
positive,  .systems  an;  n;(]iiire(l  to 
conduct  only  one  round  of  r(;peat 
monitoring  for  each  total  c.oliform- 
positive  routine  sample. 

(4)  After  a  system  colk;cts  a  routine 
sample  and  before  it  learns  the  results 
of  the  analysis  of  that  sample,  if  it 
collects  another  routine  ,sam])le(s)  from 
within  five  adjacent  service  connections 
of  the  initial  .sam])le.  and  the  initial 
sample,  after  analysis,  is  found  to 
contain  total  coliforms.  then  the  system 
may  count  the  suhsecpient  samj)le(s)  as 
a  repeat  sample  instead  of  as  a  routine 
sample. 

(.'ll  Results  of  all  routine  and  repeat 
samples  taken  under  141.8.')4  through 
141.8.'j8  not  invalidated  hv  the  State 
must  he  used  to  determine  whether  a 
coliform  treatment  techni(jue  trigger 
sp(;cified  in  §  141.83U  has  been 
exc(;eded. 

(h)  Hschcrichid  coli  (E.  coli)  tastino.  (1) 
If  any  routine  or  r(;])eat  sample  is  total 
coliform-positive.  the  system  mu.st 
analyze  that  total  coliform-jMjsitivi; 
culture  medium  to  determine  if  F.  coli 
an;  present.  If/*/,  coli  are  pre.s(;nt.  the 
.system  mu.st  notify  the  .State  by  tin;  end 
of  the  day  wh(;n  the  .system  is  notified 
of  the  test  result,  unless  the  .sv.st(;m  is 
notified  of  tin;  result  after  the  .State 
office  is  clo.sed  and  the  .State  does  not 
have  either  an  aft(;r-hours  phone  line  or 
an  alternative  notification  procedure,  in 
which  case  tin;  .system  must  notify  the 
.State  before  the  end  of  the  next  husin(;ss 
day. 

(2)  The  .State  has  the  discretion  to 
allow  a  system,  on  a  ca.se-hv-case  basis, 
to  forgo  E.  coli  testing  on  a  total 
coliform-jiositive  sample  if  that  svst(;m 
assumes  that  the  total  coliform-positive 
.samjjle  is  E.  f;o//-j)ositive.  Accordingly, 
the  system  must  notify  the  .State  as 
specified  in  paragraph  (h)(1)  of  this 
.section  and  the  jirovisions  of  S  141  .(i3(c) 
apply. 

§  1 41 .859  Coliform  treatment  technique 
triggers  and  assessment  requirements  for 
protection  against  potential  fecal 
contamination. 

(a)  Trcotiucnt  technique  trif>;^ers. 
.Systems  must  conduct  a.sse.ssments  in 
accordance  with  paragraph  (h)  of  this 
.section  after  exceeding  treatment 
t(;chnitiu(;  triggers  in  jiaragraphs  (a)(1) 
and  (a)(2)  of  this  section. 

(1)  bevel  1  tr(;atment  t(;chni(iue 
trigg(;rs. 

(i)  For  sy.stems  taking  40  or  more; 
.samples  per  month,  tlu;  system  exceeds 
.'>.()'>(>  total  coliform-|)ositiv(;  .sampl(;.s  for 
tlu;  month. 

(ii)  For  systems  taking  fewer  than  40 
.sam])les  per  month,  the  system  has  two 


or  more  total  coliform-])o.sitive  sam])les 
in  the  same  month. 

(iii)  The  sv.st(;m  fails  to  take;  (;very 
r(;(iuin;d  repeat  .sam|)h;  after  any  singh; 
total  coliform-])ositiv(;  .samph;. 

(2)  b(;vel  2  tr(;atment  techni(]U(; 
triggers. 

(1)  An  E.  coli  Mdb  violation,  as 
s|u;ciried  in  141 .8(i0(a). 

(ii)  A  second  bevi;!  1  trigger  as 
defined  in  paragraph  (a)(1)  of  this 
s(;ction,  within  a  rolling  12-month 
l)eriod,  unless  the  .State  has  determined 
a  likely  reason  that  the  .samples  that 
c:aused  tlu;  first  bevel  1  treatment 
t(;chnic|ue  trigger  were  total  coliform- 
])ositive  and  has  established  that  the 
sy.stem  has  corrected  the  problem. 

(iii)  For  .systems  with  a])|)roved 
annual  monitoring,  a  b(;vel  1  trigger  in 
two  consecutive  y(;ars. 

(b)  Hequiveinents  for  assessinents.  (1) 
.Sy.stems  mu.st  ensure  that  b(;vel  1  and  2 
asse.ssments  are  conducted  in  order  to 
identify  the  possible  pr(;.sence  of 
sanitary  def(;ct.s  and  defects  in 
distribution  system  coliform  monitoring 
practices.  b(;vel  2  a.s.se.s.snu;nt.s  must  he 
conduct(;d  by  ])arties  a])))roved  by  the 
.State. 

(2)  VYlu;n  conducting  a.ssessments. 
systems  mu.st  (;nsur(;  that  the  as.ses.sor 
(;valuat(;.s  minimum  eh;m(;nts  that 
include  review  and  identification  of 
inad(;(]uacies  in  .sam])le  sites;  sam])ling 
l)rotocol:  sample  proc(;.ssing:  atvi)ical 
events  that  could  affect  distributed 
water  (|uality  or  indicate;  that  distributed 
water  (|uality  was  impair(;d:  changes  in 
distribution  sy.stem  maintenancx;  and 
operation  that  could  affect  di.strihut(;d 
water  (juality  (including  water  .storage); 
source  and  treatment  con.sid(;rations 
that  hear  on  distributed  water  (]ualitv, 
where  apj)ro])riale  (e.g.,  small  ground 
water  systems);  and  existing  water 
(juality  monitoring  data.  The  system 
must  conduct  the  a.sse.ssment  consistent 
with  any  .State  dir(;ctive.s  that  tailor 
specific  assessment  elements  with 
respect  to  the  size  and  tv])e  of  the 
system  and  the  size,  ty])e,  and 
characteri.stics  of  the  distribution 
sy.stem. 

(3)  bevel  1  As.sessments.  A  system 
must  conduct  a  bevel  1  a,sses.snu;nt 
consistent  with  .Stati;  reciuirements  if  the 
system  exc(;(;d.s  oiu;  of  the  tr(;atnu;nt 
technitiiu;  triggers  in  paragra])h  (a)(1)  of 
this  .section. 

(i)  'flu;  .sy.st(;m  must  complete  a  bev(;l 
1  assessment  as  soon  as  j)ractical  after 
any  trigger  in  jjaragraph  (a)(1)  of  this 
section.  In  the  com])l(;t(;d  as.se.ssment 
form,  the  sy.stem  mu.st  describe  sanitary 
delects  detected,  correc:tive  actions 
complet(;d.  and  a  pro])os(;d  timetabh;  for 
any  corrective  actions  not  already 
com])let(;d.  'flu;  a.sse.ssment  form  mav 


also  note  that  no  .sanitary  defects  w(;re 
identified.  The  .system  mu.st  submit  the 
com])leted  bevel  1  as.s(;s.sment  form  to 
the  .State  within  30  days  aft(;r  the  system 
learns  that  it  has  exceeded  a  trigger. 

(ii)  If  tlu;  .State  reviews  the  com])let(;d 
b(;vel  1  a.sse.ssment  and  determines  that 
tlu;  a.sse.ssment  is  not  sufficient 
(including  any  pro])o.sed  timetable  for 
any  corrective  actions  not  already 
com])leted).  the  .State  must  consult  with 
the  .sv.st(;m.  If  tlu;  State  re(|uir(;.s 
r(;visions  after  consultation,  the  sy.stem 
mu.st  submit  a  revi.sed  assessment  form 
to  the  .State;  on  an  agreed-upon  schedule 
not  to  exc(;ed  30  (lavs  from  the  date  of 
the  consultation. 

(iii)  Upon  compl(;tion  and  submission 
of  the  a.ss(;.ssnu;nt  form  by  the  system, 
the  State  must  determine  if  the  .sy.st(;m 
has  identified  a  likely  cause  for  the 
bev(;l  1  trigg(;r  and.  if  so,  establish  that 
the  system  has  corrected  the  problem,  or 
has  includ(;d  a  schedule  acce])tal)le  to 
the  .State  for  corr(;cting  the  ])rohlem. 

(4)  bevel  2  As.s(;.ssnu;nts.  A  system 
must  ensure  that  a  bevel  2  a.ssessment 
consistent  with  .State  r(;(juirenu;nt.s  is 
conducted  if  the  .system  (;xc(;(;ds  one  of 
the  tr(;atment  t(;chni(|iu;  triggers  in 
paragraj)!!  (a)(2)  of  this  .s(;ction.  'flu; 
sy.stem  must  comply  with  anv  (;xpedited 
actions  or  additional  actions  r(;(iuir(;d  by 
tlu;  .State  in  tlu;  case  of  an  E.  coli  M(ib 
violation. 

(i)  The  .sy.st(;m  mu.st  (;n.sure  that  a 
b(;vel  2  as.s(;ssnu;nt  is  com])leted  by  the 
.State  or  by  a  ])arty  approved  by  the  .State 
as  soon  as  ])ractical  after  any  trigger  in 
paragra])h  (a)(2)  of  this  s(;ction.  The 
.system  mu.st  submit  a  completed  bi;vel 

2  as.s(;s.sment  form  to  tlu;  .State  within  30 
days  af1(;r  the  .system  learns  that  it  has 
(;xceeded  a  trigger.  The  assessment  form 
must  de.scrihe  sanitary  defects  detected, 
corrective  actions  compl(;ted,  and  a 
])ropo.sed  timetable  for  any  corr(;ctive 
actions  not  already  completed.  The 
assessment  form  may  also  note  that  no 
sanitary  defects  were  identified. 

(ii)  The  sy.stem  may  conduct  bevel  2 
a.ss(;ssnu;nt.s  if  the  system  has  staff  or 
management  with  the  certification  or 
(jualifications  .sp(;cified  by  the  .State; 
unh;.ss  otherwise  directed  by  the  .Stat(;. 

(iii)  If  the  .State  r(;vi(;ws  the  com])leted 
b{;v(;l  2  a.ss(;.ssnu;nt  and  determin(;s  that 
the  a.ssessment  is  not  sufficient 
(including  any  ])roposed  tinu;tahle  for 
any  corrective  actions  not  already 
compl(;ted),  tlu;  .State  mu.st  consult  with 
the  system.  If  the  .State  r(;(iuires 
r(;vi.sion.s  aft(;r  consultation,  the  sy.stem 
mu.st  submit  a  revi.sed  a.ss(;.s.snu;nt  form 
to  the  .State  on  an  agreed-u])on  schedule 
not  to  (;xce(;d  30  days. 

(iv)  lJ])on  com])l(;tion  and  .suhmi.ssion 
of  the  as.s(;.ssment  form  by  the  sy.stem, 
the  .State  mu.st  d(;t(;rmine  if  the  sy.stem 
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has  identified  a  likely  caii.se  for  the 
L(;vel  2  trigger  and  (hiterniine  whether 
the  system  has  corrected  the  ])rohlem,  or 
has  included  a  schedule  acceptable  to 
the  State  for  correcting  the  problem. 

(c)  (AJiraclive  Action.  Systems  must 
correct  sanitary  defects  found  through 
either  heyel  1  or  2  assessments 
couductcul  under  paragraph  (h)  of  this 
.section.  I'or  corrections  not  com])let(!d 
by  th(!  time  of  submission  of  the 
as.sessuHmt  form,  the  system  must 
com])lete  th(;  cornulive  action(s)  in 
compliance!  with  a  timetable  approycid 
by  the  .State  in  consultation  with  the 
system.  The  .system  must  notify  the 
.State  when  each  .scheduled  corrc!ctiye 
action  is  comi)leted. 

(d)  (ionsnitdtion.  At  any  time  during 
the  assessment  or  correctiye  action 
jjhase,  either  the  water  system  or  the 
.State  may  recjnest  a  consultation  with 
the  other  party  to  determine  the 
appropriate  actions  to  be  taken.  The 
.system  may  consult  with  the  .State  on  all 
releyant  information  that  may  im])act  on 
its  ability  to  com])ly  with  a  re(inirem(!nt 
of  this  subjcart.  including  the  method  of 
accomj)li.shment.  an  apjjropriate 
timeframe,  and  other  releyant 
information. 

§141.860  Violations. 

(a)  E.  coli  MCiL  Violotion.  A  system  is 
in  yiolation  of  the  MdL  for  E.  coli  when 
any  of  the  conditions  identificid  in 
paragra])h.s  (a)(1)  through  (a)(4)  of  this 
.section  occur. 

(1)  The  system  has  an  E.  ro/y-positiye 
repciat  sample  following  a  total  coliform- 
])osiliye  routine  sample. 

(2)  The  system  has  a  total  coliform- 
]K)sitiye  repeat  sample  following  an  E. 
co/j-positiye  routine  .samj)le. 

(3)  'rhe  system  fails  to  take  all 
recpiired  repeat  samples  following  an  E. 
coli-poaiWvo  routine  sample. 

(4)  'fhe  system  fails  to  test  for  E.  coli 
wlum  any  rep(!at  sample  tcists  positiye 
for  total  coli  form. 

(b)  Treatment  technique  violation.  (1) 
A  treatment  tecdmicjue  yiolation  oc;cnr.s 
when  a  .system  exceeds  a  trciatment 
tecdmicjue  trigger  specified  in 

§  141.8.')9(a)  and  then  fails  to  conduct 
the  reejnired  assessment  or  corrcu'.tiye 
actions  within  the  timeframe!  .si)(!cifi(!d 
in  §  141 .8.'5‘)(h)  and  (c). 

(2)  A  trcxitment  technicine  yiolation 
occurs  when  a  scxisonal  system  fails  to 
complete  a  .Stat(!-ap])royed  start-np 
proccHlnre  ])rior  to  scawing  waten’  to  the 
public. 

(c)  Monitoring  violations.  (1)  Failure 
to  take  eyery  re(]nir(!d  routine  or 
additional  routine  sample  in  a 
compliance  pcadod  is  a  monitoring 
yiolation. 


(2)  Failure  to  analyze  for  E.  coli 
following  a  total  coliform-positiye 
routine!  .samj)le!  is  a  monitoring 
yiolation. 

(el)  Ueporting  violations.  (1)  Failure  to 
submit  ;i  monitoring  re!|)e)rt  or 
exempleteul  as.se!ssme!nt  form  afte!r  a 
system  j)rope!rly  e:onelne:t.s  monitoring  or 
<i.s.se!s.sme!nt  in  a  timely  manne!r  is  a 
re!pe)rting  yiolation. 

(2)  Failure  to  notify  the  .State 
following  an  E.  erj/Z-positiye!  .sample  ;is 
reuinireel  Iw  §  141.8.5H(1))(1)  in  a  timely 
manner  is  a  re!])e)rting  yiolation. 

(3)  Failure  to  submit  e:e!rtifie;ation  of 
comjjletion  of  .State-approyeel  start-np 
Ijroceelure  by  a  sciasonal  system  is  a 
reporting  yiolation. 

§  1 41 .861  Reporting  and  recordkeeping. 

(a)  Reporting.  (1)  E.  coli. 

(1)  A  .system  must  notify  the  State  by 
the  end  of  the  day  when  the  systemi 
leuerns  of  an  E.  coli  MCL  yiolation. 
unless  the  systean  lexirns  of  the  yiohition 
after  the!  .State  offiex!  is  edoseel  and  the 
.State  clocks  not  haye  e!ithe!r  an  after-hours 
phone  line  or  an  alte!rnatiye!  notification 
pre)e:e!elnre!,  in  whiedi  e:a.se!  the  system 
nuist  neetify  the  .State  hefeere  the!  enel  e)f 
the  next  l)u.sine!ss  elay,  anel  neetify  the! 
])nhlie;  in  ae:e:e)rel;me:e!  with  snhijart  Q  e)f 
this  pent. 

(ii)  A  system  must  ne)tify  the  .State  by 
the  enel  e)f  the  elay  when  the  system  is 
ne)tifie!el  e)f  iin  E.  f,Y;//-pe).sitiye!  re)ntine! 
sample,  unle!s.s  the  .sy.ste!m  is  neetifieul  e)f 
the  result  after  the  .State  e)ffie:e!  is  edejseel 
;mel  the  .State  ele)e!.s  ne)t  haye  either  ein 
after-lujiirs  phe)ne!  line  e)r  an  altea  natiye 
notifie;atie)n  ])re)e;e!elnre!.  in  whiedi  e;a.se! 
the  system  must  neetify  the  .Steite  hefeere 
the  enel  eef  the  next  businexss  elay. 

(2)  A  systemi  that  has  yiolateel  the 
treatment  teudinieiue  for  exiliforms  in 
§141.8.'59  must  rejieirt  the  yieilation  to 
the  State  uei  later  than  the  enel  of  the 
ne!xt  business  elay  iifter  it  leuirns  eif  the 
yieilation,  anel  neitify  the  juiblie;  in 
ae;e;e)relane:e!  with  subpart  Q  eif  this  part. 

(3)  A  sy.stem  reupnreel  tei  e;e)nelue;t  an 
asse.ssment  iinelen'  the  preiyisiems  eif 
§141.8.'5‘)  eif  this  jiart  must  snhmit  the 
ii.sse.ssment  reiport  within  30  elays.  The 
sy.stemi  must  neitify  the  .State  in 
ae:e;eirelane:e!  with  §  141 .8.'i‘)(e:)  when  eiae.h 
seiheiehdeel  e:eirre!e;tiye!  ae:tiein  is 
eximpleteiel  feir  exirreiedieins  neit  eximpleteiel 
by  the  time  eif  snlimissiein  eif  the 
ii.ssessmeint  feirm. 

(4)  A  systemi  that  has  faileiel  to  e:einiply 
with  a  e:eilifeirni  meiniteiring  reiejniremiemt 
must  repent  the  meiniteiring  yieilatiein  tei 
the  .State!  within  10  elays  after  the  system 
elise:eiye!rs  the  yieilatiein,  anel  neitify  the 
linlilie:  in  ae:e:eireiane;e!  with  .snli|iart  Q  eif 
this  part. 

(5)  A  seiaseinal  sy.stemi  must  exirtify, 
jirieir  to  .serying  water  to  the  pulilie:,  that 


it  liiis  eximplieel  with  the  State-approyeel 
start-u]i  preiexielnre. 

(h)  Recordkeeping.  (1)  'fhe  system 
iiiu.st  maintain  any  as.sessment  feirm. 
reigarelless  eif  who  e;einehie;ts  the 
asseissment.  anel  eleiemmentatiein  eif 
exirreiediye  ae'.tieins  eximpleteel  as  a  reisult 
eif  tlieise  a.s.sessments,  eir  either  ayailalile 
sniumary  eleieannentatiein  eif  the  sanitary 
ele!fe!e:t.s  .mel  e;eirre!e;tiye!  ae;tieins  taken 
mieler  §  Ml.tt.'itt  feir  .State  reyiew.  I’liis 
reie.'orel  must  be  maintaineel  by  the 
systemi  feir  a  peirieiel  neit  less  than  fiye 
years  after  emmpletiein  eif  the  a.ssei.ssment 
or  eairreictiye  actiein. 

(2)  The  sy.stemi  must  maintain  a  reemrel 
of  any  reiieat  sample  taken  that  nieiets 
.State  ea  iteria  for  an  eixtensiein  of  the  24- 
heinr  iierieiel  for  eaille!e;ting  rejieat 
.samples  as  pren  ieleid  for  nneleir 
§141.8.')8(a)(l)  eif  this  part. 

PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

■  21 .  The  autheirity  citation  feir  part  142 
eaintinneis  tei  reiael  as  feilleiws: 

Aiilheirity:  42  3001.  300g-l.  300g-2. 

300O-3.  300g-4.  300g-.=i.  300g-(i.  300j-4. 
aooj-o.  and  aooj-ii. 

■  22.  .Seiediein  142.14  is  ameneleel  by 
reiyising  |iaragraph  (a)(l)(iii)  anel  aeleling 
a  new  ]iaragraph  (a)(10)  tei  reiael  as 
feilleiws: 

§  1 42.1 4  Records  kept  by  States. 

(a)  *  *  * 

(1)  *  *  * 

(iii)  The  analytieial  results,  set  feirtli  in 
a  feirm  that  makes  ]ieis.silile!  e:eimpiiri.sein 
with  the  limits  speeiifieel  in  §§141.03. 
141.71,  anel  141.72  eif  this  e:hapler  anel 
with  the  limits  sjieeiifieel  in  .suii]iart  Y  eif 
this  eihapter. 

***** 

(10)  Reieiorels  eif  eiaeih  eif  the  following 
eleeiisieins  maele  pursuant  to  the 
preiyisiems  eif  snlipart  Y  eif  part  141  must 
lie  maele  in  writing  anel  reitaineel  by  thei 
State. 

(i)  Re!e:eirel.s  of  the  folleiwing  eleeiisions 
eir  iie:tiyitie!.s  must  he  reitaineel  feir  fiyei 
yeiars. 

(A)  .Semtions  141 .0.'iOla).  141 .8ri3(e;)(2). 
141 .8.'i0(e:).  anel  141 .8f>7(e:)  eif  this 
e:hajite!r — Any  e;ase!-hy-e:ase!  eleieiisiein  tei 
weiiv'e!  the  24-heinr  time  limit  feir 
e;eille!e:ting  reipeiat  samiileis  afteir  a  teital 
eiolifeirm-peisitiye  reintine  sample!,  eir  tei 
eixtemel  thei  24-heinr  limit  feir  e:eille!e:tiein 
eif  samples  feilleiwing  inyalielatiein,  eir  feir 
an  unfiltereiel  snlipart  11  sy.stem  eif  this 
part  tei  e:eille!e;t  a  teital  e;eilifeirm  sanijile 
feilleiwing  a  tnrhielity  meiasnremumt 
e!xe:e!e!eling  1  NTU. 

(H)  .Se!e;tieins  141.8.'}4(j)  anel  141 .8.'i.'>(f) 
eif  this  chapteir — Any  ele!e:i.siein  tei  alleiw 
a  system  tei  waiye  the  reieiuirement  feir 


L 


V 
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three  routine  samples  the  inontli 
lollowing  a  total  colilbrm-ijositive 
.samj)le.  The  record  of  the  waiver 
decision  inn.st  contain  all  the  it(;ms 
listed  in  those  sections. 

((3  Section  141.8.')3(c)  ol  this 
chapter — Any  decision  to  invalidate  a 
total  colil{)rm-j)ositive  .sample.  If  the 
d(!cision  to  invalidate  a  total  colilbrm- 
positive  sample  as  jirovichul  in 
§  141.8.')3(c)(l)  of  this  chapter  is  made, 
the  record  of  the  decision  must  contain 
all  the  items  li.sted  in  that  sc'ction. 

(D)  Section  141.8.19  of  this  chapt(!r — 
(;om|)leted  and  approved  suhj)art  Y 
as.se.ssments.  including  reports  from  the 
system  that  corrective  action  has  been 
completed  as  re(|uired  hv  §  141 .881  (a)(2) 
of  this  chajiter. 

(ii)  Records  of  each  of  the  following 
decisions  must  he  retained  in  such  a 
manner  so  that  (;ach  system's  current 
.status  may  he  determined: 

(A)  Section  141.8.14((!)  of  this 
chapter — Any  decision  to  reduce  the 
total  coliform  monitoring  fretjuency  for 
a  non-communitv  wat(!r  svstem  using 
only  ground  watcir  and  serving  1. ()()()  or 
lower  p(!Oj)le  to  less  than  once  per 
(]uarter.  as  provided  in  ^  141.8.14(e)  of 
this  chapter,  including  what  the 
n'duced  monitoring  fnujuencv  is.  A 
copy  of  the  niduciid  monitoring 
friHiiKmcv  must  he  provichul  to  the 
system. 

(H)  .Section  141.811(d)  of  this 
chapter — Any  decision  to  reduce;  the 
total  coliform  monitoring  fn;eiuencv  for 
a  community  water  .system  .s(;rving 
l.OOO  or  few(;r  people  to  l(;.ss  than  once 
p(;r  month,  as  provided  in  §  141.811(d) 
of  this  cha|)ter.  including  what  the 
reduced  monitoring  freciuency  is.  A 
copy  of  the  neduced  monitoring 
fre(|uency  mu.st  be  jirovided  to  the 
.system. 

(C)  .Section  141.817(d)  of  this 
chapter — Any  decision  to  r(;duce  the 
total  coliform  monitoring  freeiuency  for 
a  non-community  water  system  using 
only  ground  water  and  .s(;rving  more 
than  1.000  ])e;rsons  during  any  month 
the  sy.st(;m  .s(;rves  1.000  or  fewer  people, 
as  provided  in  §  141.817(d)  of  this 
chapt(;r.  A  copy  of  the  reduced 
monitoring  frecpiency  mu.st  Im;  provided 
to  the  system. 

(D)  .Section  141 .818(1))(2)  of  this 
cha|)ter — Any  d(;ci.sion  to  allow  a 
sy.st(;m  to  forgo  IH.  coli  testing  of  a  total 
coliform-positive  sample  if  that  system 
assumes  that  the  total  coliform-positive 
samj)le  is  F.  co/y-positive. 

i(  i(  i(  -k  -k 

■  23.  .S»;ction  142.11  is  amended  hv 
adding  paragra])h  (c)(3)  to  read  as 
follows: 


§142.15  Reports  by  States. 

k  k  k  k  k 

(c)  *  *  * 

(3)  Total  conforms  under  sal)[}(irt  A 
list  of  .sy.st{;m.s  that  the  .State  is  allowing 
to  monitor  le.ss  fretiuently  than  once  per 
month  for  community  wat(;r  systems  or 
less  fr(;(]uently  than  once  per  (piarti;!'  for 
non-communitv  water  svstems  as 
provided  in  §§  141.811  and  141.8.14  of 
this  chai)t«;r.  including  the  a|)plicahle 
date  of  the  reduced  monitoring 
reepnrement  for  each  sy.stem. 
***** 

■  24.  .S(;ction  142.18  is  amended  hv 
adding  a  new  paragraj)h  ((j)  to  read  as 
follows: 

§  1 42.1 6  Special  primacy  requirements. 

***** 

((|)  Hcquircnwnts  for  States  to  uf/o/;/ 

40  CTR  part  14 1  sal) part  Y — Revised 
Tot(d  (loliforin  Rale.  In  addition  to  the 
general  ])rimacy  re(]uir(;m(;nts  elsewhere 
in  this  ])art.  including  the  reciuirements 
that  .State  regnlations  he  at  lea.st  as 
stringent  as  federal  r(;(iuirement.s.  an 
application  for  ai)prov;d  of  a  .State 
program  revision  that  ado|)ts  40  (3'R 
part  141,  .sul)])art  Y,  mu.st  contain  tin; 
iidbrmation  s])ecified  in  this  |)aragra])h 
(q). 

(1 )  In  their  a])])lication  to  Rl’A  lor 
approval  to  implement  the  federal 
re(iuir(;ments,  the  jyrimaev  application 
must  indicate  what  ha.seline  and 
reduced  monitoring  ])rovisions  of  40 
(IFR  part  141,  sul)])art  Y  the  .State;  will 
adopt  and  mu.st  d(;scril)(;  lu)w  th(;y  will 
impl(;ment  40  (IFK  part  141,  suhpart  Y 
in  the.se  ar(;as  so  that  FRA  can  he; 
assured  that  implementation  plans  meet 
the  minimum  reejuireimaits  of  the;  rule. 

(2)  The  .State’s  a|)plication  for  primacy 
for  .suh|)art  Y  must  include  a  writt(;n 
d(;scri|)tion  for  each  provision  included 
in  jyaragraphs  ((j)(2)(i)  through  (viii)  of 
this  section. 

(i)  Sample  Siting  Plans — The 
fri;(iuency  and  proce.ss  used  to  review 
and  revise;  sample  siting  ])lan.s  in 
ae:e:e)rei;me:e;  with  40  CFR  ]);n't  141, 
suhpart  Y  te)  ele;te;rmine;  ;iele;(]uae:y, 

(ii)  Re;elue:eel  Me)nite)ring  (a  ite;riii — An 
inelie:atie)n  e)f  whe;the;r  the  .Stiite;  will 
iiele)])t  the;  reelue:e;el  me)nite)ring 
])re)vi.sie)n.s  e)f  40  (IFR  part  141,  suhpart 
Y.  If  the;  .Stiite  aeleepts  the;  re;elue:e;el 
me)nite)ring  prejvisieens,  it  mu.st  eie;.se:ril)e; 
the;  spe;cifie:  tvpe;.s  eer  e:iite;ge)i’ie;.s  e)f  wiite;r 
syste;ms  theit  will  he;  e:e)ve;re;el  by  re;elue:e;el 
me)nite)ring  anel  whe;the;r  the;  .Stiite;  will 
use  all  eir  a  re;ehie:e;d  .se;t  eif  the  eijitiemal 
e:rite;ria.  Feir  e;ach  eif  the;  re;elue:eel 
memiteiring  e:rite;ria,  heith  mandateiry  iinel 
eiptieinal,  the  .State;  must  ele;.se:rihe  heiw 
the;  crite;ria  will  he;  evaluate;el  tei 
eletermine  when  sy.stems  epialily. 


(iii)  As.sessmeaits  anel  Ce)rre;e:tive; 
Ae:tie)n.s — The;  pre)e;e;ss  feir  imjilementing 
the;  new  <i.sse;ssme;nt  anel  e:e)rre;e:tive; 
iie:tie)n  phiise;  eif  the;  rule,  ine;lueling  the; 
e;le;me;nts  in  piiragraphs  (ej)(2)(iii)(A) 
threnigh  (11)  eif  this  .se;e;tie)n. 

(A)  I';le;me;nts  eif  Le;vel  1  iinel  Level  2 
asseissments.  This  must  ine:hiele;  iin 
e;x|)liiniitie)n  eif  heiw  the;  .Stiite;  will  e;nsure; 
thiit  l.eve;]  2  iisse;ssme;nt.s  preiviele;  a  meire; 
ele;liiile;el  examiiiiition  eif  the;  svstem 
(ine:lueling  the;  sy.stem's  memiteiring  iinel 
eipenitieinal  priie:tie:es)  than  elei  Le;ve;l  1 
asseissments  through  the;  use  eif  more 
e:eim]ire;he;nsive;  inveistigatiein  anel  reiview 
of  availalile  infeirmatiein.  aelelitieinal 
inteanal  anel  exteanal  re;seiure;e;s,  anel 
either  relevant  ]iriie:tle:e;s. 

(13)  Exanqiles  eif  sanitarv  ele;fe;e;t.s. 

((;)  Exampleis  eif  assessment  forms  or 
feirmats. 

(D)  Methods  that  systems  may  use;  tei 
e;einsult  with  the;  .State  em  a]i]irei]iriate; 
e:orre;e:tive  iie:tiein.s. 

(iv)  Invalielatiein  eif  routine  iinel  repeat 
.samjileis  e:eille;e:te;el  uneleir  40  CFR  ]iiirt 
141,  suli]iiirt  Y — The;  e;rite;riii  anel 
preie:e;s.s  feir  invalielating  teital  e:eilifeirm 
iinel  R.  e;f;y/-peisitive;  sampleis  iineler  40 
CFR  part  141,  sulipart  Y,  This 
ele;.se:riptiein  mu.st  ine;luele;  e:rite;riii  tei 
ele;te;rmine;  if  a  siimjile  was  imprei]ie;rl  v 
]ireie:e;sse;el  by  the;  lalieirateiry,  re;fle;e:ts  a 
eleime;stie;  eir  eithe;r  nein-elistriliution 
•system  pluniliing  ]ireilile;m  eir  re;fle;e:ts 
e:ire:um.stane:e.s  eir  e:einelitieins  that  elei  neit 
re;fle;e:t  wiiteir  epiiility  in  the;  eli.striliution 
system. 

(v)  A]ipreival  eif  inelivieluals  alleiweel  tei 
e:oneiue;t  Leveil  2  assessments  uneler  40 
C.FR  ]iart  141.  suli]iarl  Y — The;  e;riteriii 
anel  preie:es.s  feir  approval  of  inelivieluals 
iilleiweiei  tei  e:einelue:t  Le;ve;l  2  assessments 
uneler  40  CFR  ]iiirt  141,  sulipart  Y. 

(vi)  .Spe;e:lal  monitoring  evaluation — 
The;  ]ireie;e;elure;  feir  perfeirming  spe;e;ial 
memiteiring  evaluatiems  ehiring  sanitary 
surveivs  feir  gremnd  wateir  systems 
.serving  1,000  eir  fewer  ]ie;ople  to 
eleteirmine  whether  .systems  are;  em  an 
iippreipriate  memiteiring  seiheelule. 

(vii)  .Seasoiiid  systemi.s — Heiw  the  .Stiite 
will  ielentifv  seiasoiiitl  systems,  heiw  the 
.State;  will  elete;rmine  when  systems  em 
less  than  monthly  memiteiring  must 
memiteir,  iind  what  start-up  preivisions 
.seiiisemal  system  must  me;e;t  uneler  40 
Cl’R  ]iiirt  141,  ,suli]iart  Y, 

(viii)  Aelelitieinal  e:rite;ria  feir  re;elue:e;el 
memiteiring — Heiw  the  .State;  will  re;e]uire; 
systems  on  re;elue:e;el  memiteiring  tei 
eiememstrate: 

(A)  C.emtinueius  elisinfeictiein  entering 
the;  elistrilmtiem  sy.stem  anel  a  re;sielual  in 
the  elistrilmtiem  svstem. 

(13)  (aei.ss  cemne;e:tiem  cemtreil. 

((])  Other  e;nhane:e;me;nts  to  wate;r 
svstem  liarrie;r.s. 
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(ix)  Criteria  for  extcmding  the  24-h()ur 
period  for  collecting  rcipeal  .sain|)les. — 
Under  §§  14  1 .8.'’j8(a)  and  141 .8.'53(c)(2)  of 
this  chapter,  criteria  for  systems  to  u.se 
in  lieu  of  case-l)y-ca.se  decisions  to 
waive;  the  24-hour  time  limit  for 
collecting  repeat  samples  aft(;r  a  total 
coliform-positive  rontim;  .sample,  or  to 
(;xt(;nd  the  24-hour  limit  for  collection 
of  .sam])les  following  invalidation.  If  the 
State;  ele;e;ts  te)  u.se;  eenly  e:cise-hy-e:;i.se; 
waive;r.s,  the;  State;  ele)e;s  met  ne;e;el  te; 
ele;vele)p  ami  suhmit  e:rite;ri<i. 


■  25.  Se;e:tie)n  142.83  is  ameneleel  hv 
re;vising  peiragraph  (h)  te)  reael  as  feelleews: 

§  1 42.63  Variances  and  exemptions  from 
the  maximum  contaminant  level  for  total 
conforms. 

***** 

(h)  ld’y\  has  staveel  this  se;e:tie)n  as  it 
relates  te)  the;  te)tal  e:e)life)rm  MCL  e)f 
§  141.83(ii)  e)f  this  eihapter  for  .systems 
th.it  elemeen.stnite  te)  the;  Stale  thiit  the 
vie)latie)n  of  the;  teetal  e;e)life)rm  M(]L  is 
elm;  te)  a  j)e;r.siste;nt  gre)wth  e)f  te)tal 


e;e)life)rms  in  the;  elistrihutieen  .system 
rather  than  fee:al  e)r  p;ithe)genic 
e:e)nt;uninatie)n.  ei  treatment  la]).se  e)r 
elefieaency,  eer  a  preehlean  in  the 
operatieen  e)r  mainte;n<me:e;  e)f  tlie 
elistrihntie)!!  system.  This  steey  is 
<i])])lie:al)le;  until  Mare:h  31, 2018,  ;it 
whie:h  time;  the  total  exelilbrm  M(3,  is  lU) 
le)nge;r  applie;al)le;. 

Il'R  Uoc.  2e)i2-:ei2e)r.  I'iird  2-i2-i:e;  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFR  Parts  34  and  164 

[Docket  No.  OCC-2012-0013] 

RIN  1557-AD62 

FEDERAL  RESERVE  SYSTEM 

12CFR  Part  226 

[Docket  No.  R-1 443] 

RIN  7100-AD90 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12CFR  Part  722 

RIN  3133-AE04 

BUREAU  OF  CONSUMER  FINANCIAL 
PROTECTION 

12CFR  Part  1026 

[Docket  No.  CFPB-201 2-0031] 

RIN  3170-AA11 

FEDERAL  HOUSING  FINANCE 
AGENCY 

12  CFR  Part  1222 

RIN  2590-AA58 

Appraisals  for  Higher-Priced  Mortgage 
Loans 

agency:  board  oi  Governors  of  the 
Federal  Re.serve  System  (Board):  Bureau 
of  Consumer  Financial  Protection 
(Bureau);  Federal  Deposit  Insurance 
(',or])oration  (FDIC);  Federal  Housing 
Finance  Agency  (FHFA);  National 
Credit  Union  Administration  (NCIJA); 
and  Office  of  the  Com})troller  of  the 
Currency,  Treasury  (OCC). 

ACTION:  Final  rule;  official  staff 
commentarv. 


SUMMARY:  The  Board,  Bureau,  IdllC, 
FllFA,  NCUA,  and  OCC  (collectively, 
the  Agencies)  an;  i.ssning  a  final  rule  to 
aimaid  Regulation  Z,  which  implements 
the  Truth  in  Lending  Act  (TILA),  and 
the  official  inter])retation  to  the 
r(!gidation.  The  revisions  to  Regidation 
Z  im])lement  a  new  jjiovision  recpnring 
ai)])raisals  for  “higher-risk  mortgages” 
that  was  added  to  'flLA  hv  the  Docld- 
Frank  Wall  Street  Reform  and  Consumer 
Protet:tion  Act  (the  Dodd-Frank  Act  or 
Act).  For  mortgages  with  an  annual 
percentage  rate  that  exceeds  the  average 
prime  offer  rate  by  a  sjjecified 
percentage,  the  final  rule  recpnres 


cnulitors  to  obtain  an  appraisal  or 
appraisals  meeting  certain  specified 
standards,  ])rovide  applicants  with  a 
notification  regarding  the  ns(!  of  the 
ap|)raisal.s,  and  give  a|)plicants  a  co|)y  of 
the  written  appraisals  n.sed. 

DATES:  rids  final  rnh;  is  (dfective  on 
lanuarv  18,  2014. 

FOR  FURTHER  INFORMATION  CONTACT: 

Board:  Ltuna  Neill  or  Mandie  Auhniv. 
(ionn.s(ds.  Division  of  (ionsnmer  and 
Commnnity  Affairs,  at  (202)  452-3007, 
or  Carmen  Holly,  Su|)ervi.sory  Financial 
Analyst,  Division  of  Banking 
Sn])ervision  ami  Regulation,  at  (202) 
073-0122,  Board  of  Governors  of  the 
Federal  Re.serve  Sv.stem,  Washington. 

DC  20551. 

Bnivau:  Owen  Bonh(!imer.  Counsel, 
or  William  W.  Matchneer,  Senior 
(ioim.sel.  Division  of  Re.search,  Markets, 
and  Regulations,  Bureau  of  (Consumer 
Financial  Protection,  1700  C  Street, 

NW.,  Washington.  DC  20552,  at  (202) 
435-7000. 

F/l/C;  Beverle.'i  S.  Cardner,  Senior 
Examination  Specialist,  Risk 
Management  Section,  at  (202)  898-3040, 
Sumaya  A.  Mnraywid.  Examination 
.Specialist,  Risk  Management  .S(!ction,  at 
(573)  87.5-0020,  (denn  S.  Cimhle, 

.Senior  Policy  Analyst,  Division  of 
Consumer  Protection,  at  (202)  898-08()5. 
.Sandra  .S.  Barker.  .Senior  Policy  Analyst. 
Division  of  (ionsnmer  Protection,  at 
(202)  8t)8-3015,  Mark  Mellon,  (ionnscd. 
L(;gal  Division,  at  (202)  898-3884,  or 
Kind)erly  .Stock,  (ionnsel,  L(!gal 
Division,  at  (202)  898-3815,  or  550  17th 
St.  NW..  Washington.  DC  20429. 

FUFA:  .Susan  Coojier,  .Senior  Policy 
Analyst.  (202)  049-3121,  Lori  Bowes, 
Policy  Analy.st,  Office  of  Housing  and 
Regulatory  Policy,  (202)  049-3111. 
Ming-Yiien  Meyer-Fong,  Assi.stant 
General  Cioimsel,  Office  of  General 
Counsel,  (202)  049-3078,  or  .Sharron 
P.A,  Levine,  A,ssociat(!  General  Counsel. 
Office  of  General  Counsel,  (202)  049- 
.3490,  Fedciral  flousing  Finance  Agency. 
400  Seventh  Street  SW.,  Washington, 
DC.  20024. 

NCIJA:  )ohn  Brolin  and  Pamela  Yu, 
.Staff  Attorneys,  or  Frank  Kressman, 
Associate  General  Counsel,  Office  of 
General  Counsel,  at  (703)  518-0540,  or 
Vincent  Vieten,  Program  Officer.  Office 
of  Exandnation  and  Insurance,  at  (703) 
518-0300,  or  1775  Duke  .Street, 
Alexandria,  Virginia,  22314. 

(XXJ:  Robert  L.  Parson,  Ap|)raisal 
Policv  .Specialist,  (202)  049-0423,  C. 
Kevin  Lawton,  Appraiser  (Real  E.state 
.Speciali.st),  (202)  049-7152,  Carolyn  B. 
Engelhardt,  Bank  Examiner  (Risk 
.S])ecialist — (iredit),  (202)  049-0404, 
(iharlotte  M.  Babin,  .Senior  (ionn.sel  or 
Mitchell  Plave,  .S])ecial  Counsel, 


Legislative  K  Regulatorv  Activities 
Division,  (202)  049-5490.  Krista 
LaBelle,  .Special  (Counsel,  (iommnnitv 
and  Consumer  Law  Division,  (202)  049- 
0350.  or  250  E  .Street  .SW.,  Washington 
DC  20219. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  general,  tlu;  'I  rnth  in  Limding  Act 
(TILA),  15  U..S.(i.  1001  at  sa(}..  se(!ks  to 
promote  the  informed  use  of  consumer 
credit  by  reciuiring  di.sclosnnrs  about  its 
costs  and  terms.  TILA  requires 
additional  di.sclosures  for  loans  secnnul 
by  consumers'  homes  and  permits 
consumers  to  rescind  certain 
transactions  that  involve  their  principal 
dwelling.  For  most  types  of  creditors, 
TILA  directs  the  Bureau  to  prescribe 
regulations  to  carry  out  the  pnrpo.ses  of 
the  law  and  specifically  authorizes  the 
Bureau  to  i.ssne  regulations  that  contain 
such  classifications,  differentiations,  or 
other  provisions,  or  that  i)rovide  for 
such  adjustments  and  exce])tion.s  for 
any  class  of  transactions,  that  in  the 
Bnr(!an’s  judgment  are  necessary  or 
proper  to  effectuate  the  pnr]K).se.s  of 
TILA,  or  prevent  circumvention  or 
evasion  of  TILA.'  15  l)..S.(;.  l(i()4(a).  For 
most  tyi)e.s  of  creditors  and  most 
provisions  of  the  statute,  TILA  is 
implemented  by  the  Bureau's 
Regulation  Z.  .See  12  (iFR  part  1()2(>. 
Official  Interpretations  provitle 
guidance  to  creditors  in  apidying  the 
rules  to  specific  transactions  and 
interpret  the  reijuirements  of  the 
r(!gnlation.  .See  12  CFR  part  1028.  .Sn])p. 
I.  However,  as  explained  in  the  sec:tion- 
hv-.section  analysis  of  this 
SUPPLEMENTARY  INFORMATION,  the  new 
a])praisal  section  of  TILA  addre.ssed  in 
this  final  rule  (TILA  section  12911.  15 
lJ..S.(i.  1839h)  is  imjdemented  not  only 
for  all  affected  creditors  by  the  Bureau's 
Regulation  Z.  hut  also,  for  creditors 
over.seen  by  the  OC.C  and  the  Board, 
res])(;ctively,  by  OCC  regulations  and 
the  Board’s  Regulation  Z.  .See  12  CFR 
parts  34  and  184  (OCC  regulations)  and 
part  228  (the  Board's  Regulation  Z).  The 
Bureau's,  the  (XXTs  and  the  Board's 
versions  of  the  appraisal  rides  and 
corresponding  official  intei'iiretations 
are  substantively  identical.  The  FDKL 
NCIJA,  and  FHFA  are  adopting  the 


'  For  motor  voliiclo  diuilors  iis  ildiiK'd  iti  sitctioii 
102(1  otilu!  nodd-F’iiink  Act.  I  II.A  dirocds  llu?  lloiird 
to  proscribe!  ri!^ul;itions  to  carrv  out  tho  |)ur|)osos 
ol  111,.\  and  autlioi'izos  tlio  tioaret  to  issue! 
re!^ulatie)ns  that  ceent.iin  sue:h  i:lassine:atie)ns. 
elillorontiations.  eer  e)the!r  preevisieius.  e>r  that  jereeviele! 
Ie)r  sueli  aeljustme!nts  aiul  e!xe:e!ptie)ns  leir  anv  ctass 
eet  tninsiieitieens.  tluit  in  the!  lieeiird's  juel<'me!ut  iire! 
ne!e;e!s,sary  or  |)re)|)e!r  tee  olleuduato  tho  purpe)se!s  eil 
TII.,\.  eer  preeveent  cireaimvontieen  eer  eevasieen  eel  11L;\. 
l.'e  U..S.(:.  ."e.TK);  Ife  ni()4(a). 
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llureairs  version  of  the  regulations 
under  this  final  rule. 

The  Dodd-Frank  Act  -  was  signed  into 
law  on  Inly  21.  2010.  .S(H:tion  1471  of 
the  Dodd-i'rank  Act's  Title  XIV.  Subtitle 
F  (Aj)j)raisal  Activities),  added  a  new 
Til, A  .section  12011.  l.l  IJ.S.C.  lOOOh. 
which  e.stahlishes  appraisal 
nuininMnents  that  apply  to  “higher-risk 
mortgages."  .Specifically,  new  TILA 
section  12011  prohibits  a  creditor  from 
extending  credit  in  the  form  of  a  higlun- 
risk  mortgage  loan  to  any  consumer 
without  first: 

•  Obtaining  a  written  ajiprai.sal 
performed  by  a  certified  or  licensed 
ajipraiser  who  conducts  a  physical 
j)roj)erty  visit  of  the  interior  of  the 
property. 

•  Obtaining  an  additional  apjiraisal 
from  a  different  certified  or  licensed 
appraiser  if  the  higher-risk  mortgage 
finances  the  purchase  or  acquisition  of 
a  proj)erty  from  a  seller  at  a  higher  jjrice 
than  the  seller  paid,  within  180  days  of 
the  seller's  purchase  or  acquisition.  The 
additional  appraisal  mn.st  include  an 
analysis  of  the  difference  in  sale  prices, 
changes  in  market  conditions,  and  anv 
improvements  made  to  the  propertv 
hcitween  the  date  of  the  jirevions  sale 
and  the  current  sale. 

A  creditor  of  a  "higher-risk  mortgage” 
most  also: 

•  Provide  the  aj)])licant.  at  the  time  of 
the  initial  mortgage  a])])lication.  with  a 
statement  that  any  appraisal  prepared 
for  the  mortgage  is  for  the  sole  use  of  the 
creditor,  and  that  the  applicant  may 
choose  to  have  a  .separate  appraisal 
conducted  at  the  applicant's  expen.se. 

•  Provide  the  a])])licant  with  one 
copy  of  each  appraisal  conducted  in 
accordance  with  TILA  .section  12911 
without  charge,  at  least  three  (3)  days 
prior  to  the  transaction  closing  date. 

New  TILA  section  129H(f)  defines  a 
“high(!r-risk  mortgage"  with  reference  to 
the  annual  ])ercentage  rate  (APR)  for  the 
transaction.  A  higher-risk  mortgage  is  a 
"residential  mortgage  loan”-'  secured  by 
a  principal  dwelling  with  an  APR  that 
exctunls  the  average;  prime  ofler  rate 
(APOR)  for  a  comparable  tran.saction  as 
of  the  date  the  interest  rate  is  .set — 

•  By  1.5  or  more  percentage  points, 
for  a  first  lien  residential  mortgage  loan 
with  an  original  principal  obligation 
amount  that  does  not  exceed  the  amount 
for  the  maximum  limitation  on  the 
original  princi])al  obligation  of  a 
mortgage  in  effect  for  a  residence  of  the 
a|)p]icahle  size,  as  of  the  date  of  the 

2|’iit)li(:  Lmv  lll-20;t.  124  .StaC  i:i7(i  (Dodd- 
I-Vaiik  Act). 

nodd-Fraiik  Acl.  1401:  Tll„\  scclioii 
10:<(ix:)(.'i).  13  II-.S-C;.  1()02((:(:)(3)  (di:fininf> 
■'nisidmilial  nuirl}>as<'  loan"). 


interest  rate  .set.  pursuant  to  the  sixth 
sentence  of  .section  3()5(a)(2)  of  the 
Federal  Home  Loan  Mortgage 
Corporation  Act  (12  IJ..S.C.  1454): 

•  By  2.5  or  mon;  percentage  points, 
for  a  fir.st  lien  residential  mortgage  loan 
having  an  original  principal  obligation 
amount  that  exceeds  the  amount  for  the 
maximum  limitation  on  the  original 
principal  obligation  of  a  mortgage  in 
effect  for  a  residence;  of  the  ajiiilicahle 
size,  as  of  the  date  of  the  interest  rate 
set.  pursuant  to  the  sixth  s(;ntenc(;  of 
section  3()5(a)(2)  of  the  Federal  Home 
Loan  Mortgage  (Corporation  Act  (12 
ll.S.CC.  1454);  or 

•  By  3.5  or  more  percentage  jioints. 
for  a  subordinate  lien  residential 
mortgage  loan. 

The  definition  of  “higher-risk 
mortgage"  exjiressly  excludes  “(jualified 
mortgages.”  as  defined  in  TILA  section 
129C.  and  “reverse  mortgage  loans  that 
are  qualified  mortgages.”  as  defined  in 
TILA  .section  129G.  15  H.S.C.  I(i39c. 

New  TILA  section  l()3(cc)(5)  defines 
the  term  “resid(;ntial  mortgage  loan”  as 
any  consumer  credit  tran.saction  that  is 
secured  by  a  mortgage,  deed  of  trust,  or 
other  e(]uivalent  con.sensual  security 
interest  on  a  dwelling  or  on  residential 
r(;al  prop(;rty  that  includes  a  dwelling, 
other  than  a  consumer  credit  transaction 
under  an  oj)en-end  cr(;dit  plan.  15 
IJ..S.(C.  l(i()2(cc)(5). 

New  TILA  section  129H(h)(4)(A) 
r(;(inires  the  Agencies  jointly  to 
prescribe  regulations  to  implement  the 
])roperty  appraisal  recpiirements  for 
higher-risk  mortgages.  15  IJ..S.(]. 
l(j39h(h)(4)(A).  The  Dodd-Frank  Act 
requires  that  final  regulations  to 
implement  these  provisions  he  issued 
within  18  months  of  the  transfer  of 
functions  to  the  Bureau  pursuant  to 
section  10()2  of  the  Act,  or  January  21. 
201 3.-'  These  regulations  are  to  take; 
effect  12  months  after  issuance.-'’ 

The  Agencies  pnhli.shed  j)ropo.sed 
regulations  on  Se])temher  5,  2012,  that 
would  implement  these  higher-risk 
mortgage  appraisal  ])rovi.sions.  77  FR 
54722  (Sept.  5,  2012).  The  comment 
])eriod  clo.sed  on  ()ctoh(;r  15,  2012.  The 
Agencies  receiv(;d  more  than  200 
comment  letters  regarding  the  ])roposal 
from  hanks,  credit  unions,  other 
cr(;ditors.  apj)raisers,  apprai.sal 
management  compani(;s,  industry  trade 
associations,  consumer  groups,  and 
others. 

11.  Summary  of  the  Final  Rule 

Loans  (Jovared 

To  implement  the  .statutory  definition 
of  “higher-risk  mortgage,”  the  final  rule 

-‘  I)()(ld-Fi-aiik  Acl.  section  I4(l(l(c)(l). 

St!o  id. 


uses  the  term  “higher-])riced  mortgage 
loan"  (HBML),  a  term  already  in  use 
under  the  Bureau's  Regulation  Z  with  a 
m(;aning  substantially  similar  to  the; 
meaning  of  "higher-risk  mortgage"  in 
the  Dodd-Frank  Act.  In  respon.se  to 
comm(;nters,  the  Agencies  are  using  the 
term  I IBML  to  refer  generally  to  the 
loans  that  could  hi;  subject  to  this  final 
rule  because  they  are  closed-end  credit 
and  meet  the  statutory  rate  triggers,  hut 
the  Agencies  are  sej)arately  exempting 
several  tyjies  of  HFML  transactions  from 
thi;  rule.  The  term  "higher-risk 
mortgage"  encom])asses  a  closed-end 
consumer  credit  transaction  secured  by 
a  ])rincipal  dwelling  with  an  APR 
exceeding  certain  statutory  thre.sholds. 
'I’hese  rate  thresholds  are  substantially 
similar  to  rate  triggers  that  have  been  in 
use  under  Regulation  Z  for  1  IPMLs." 
S])ecifically,  consistent  with  TILA 
section  129H,  a  loan  is  a  “higher-priced 
mortgage  loan"  under  the  final  rule  if 
thi;  APR  exceeds  the  APOR  by  1.5 
])ercent  for  first-lien  conventional  or 
conforming  loans,  2.5  ])ercent  for  first- 
lien  jumbo  loans,  and  3.5  percent  for 
suhordinat e-lien  loans. ^ 

("onsistent  with  the  statute,  the  final 
rule  exem])ts  “ipialified  mortgages" 
from  the  reipiirements  of  the  rule. 
Qualified  mortgages  are  defined  in 

l()2(i.43(e)  of  the  Bureau’s  final  rule 
implementing  the  Dodd-Frank  Act’s 
ahilitv-to-r(;pav  re(|uir(;ments  in  TILA 
section  1290  ('2013  ATR  Final  Rule)."  15 
U.S.O.  1039c. 

In  addition,  the  final  rule  excludes  the 
following  classes  of  loans  from  coveragi; 
of  the  higher-risk  mortgage  apj)rai.sal 
rule: 

(1)  Transactions  secured  by  a  new 
manufactured  home; 

(2)  tran.sactions  .secured  by  a  mobile 
home.  boat,  or  trailer; 

(3)  transactions  to  finance  the  initial 
construction  of  a  dwelling: 

(4)  loans  with  maturities  of  12  months 
or  less,  if  the  purpose  of  the  loan  is  a 
"bridge”  loan  connected  with  the 
aciinisition  of  a  dwelling  intended  to 
become  the  consumer’s  principal 
dw(;lling;  and 

(5)  reverse  mortgage  loans. 

For  reasons  discussed  more  fully  in 
the  .section-hy-section  analysis  of 

''A(I<I(!(I  to  Ko^iiliilion  Z  l)v  thii  liocird  pursuiint 
It)  tlu!  Home  ()\vni!i-shi|)  iiiul  l-xiuilv  I’l-oloction  Acl 
()1  1!)<I4  (nOI-d’A).  Ilu!  Hl’Ml,  rules  uddntss  unlair 
(ir  ducuplivu  pruclicos  in  c(iiiii(!cli()ii  wilh  sidipriinu 
nim-|^ii}>us.  I-’R  44322,  |idv  SI).  201)8:  12  Cl-'K 

102(i.:t3. 

^llii!  lixisliii}*  Hl’Ml,  rules  apply  Ihc;  2.3  perceni 
ov(!r  ,\I’()K  lrif><>er  lor  juniho  loans  only  will) 
resjaicl  lo  a  i-eiiuirenienl  to  eslahlish  esci-ow 
accounls.  .See  12(:i-’R  102(i.H3(l))(;{)(y). 

“The  8ui-eau  i-eleased  Ihe  2013  ATR  l-’inal  Rule 
on  lanuaiy  10.  2013.  uinler  Dockel  .No.  CFl’15-201 1- 
0008.  (:i-TB-2012-0022.  RIN  3170-AA17.  al 
hitp://c(msuimniiminc(\gnv/H(!gitl(iliuns. 
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^  l()2().3.'i(a)(l],  l)(!l()\v,  the  proposal 
included  a  recjuest  for  conunents  on  an 
alternative  method  of  determining 
covijrage  based  on  tin;  “transaction 
coverage  rate”  or  'I’CR,  rather  than  the 
APR.  Unlike  the  APR.  the  TCR  would 
(ixclnde  all  pre])aid  finance  charges  not 
retained  hv  the  creditor,  a  mortgage 
broker,  or  an  affiliate;  of  eith(;r.''  This 
ediange  was  proposed  to  addre.ss  a 
possible  expansion  of  the  definition  of 
“finance  charge”  used  to  calculate  the 
APR,  ])roposed  by  the  Bureau  in  its 
rulemaking  to  integrate  mortgage 
disclosures  (2012  TILA-RESPA 
Proj)osal  Accordingly,  the  ])roposal 
defined  “higher-risk  mortgage  loan” 
(termed  “higher-priced  mortgage  loan” 
in  this  final  rule)  in  the  alternative  as 
calculated  by  either  the  TCiR  or  APR. 
with  comment  .sought  on  both 
apj)roaches. 

As  explained  more  fully  in  the 
section-hy-section  analysis  of 
§  l()20.3.'5(a)(l),  below,  the  final  rule 
r(;(]uires  creditors  to  d(;termiue  whether 
a  loan  is  an  HPML  by  com])aring  the 
APR  to  the  APOR.  The  Agencies  are  not 
at  this  time  ado])ting  the  ])roposed 
alternative  of  rejilacing  the  APR  with 
the  TUR  and  com])aring  the  T(iR  to  the 
APOR.  'fhe  Agencies  will  consider  the 
merits  of  any  modifications  to  this 
apjuoach  and  public  comments  on  this 
matter  if  and  when  the  Bureau  adopts 
the  more  inclusive  definition  of  finance 
diarge  proj)osed  in  the  2012  TILA- 
RESPA  Propo.sal. 

Finally,  based  on  public  comments, 
tin;  Agencies  intend  to  publish  a 
sup})lemental  projiosal  to  recjuest 
comment  on  possible  exemptions  for 
“streandined”  refinance  programs  and 
small  dollar  loans,  as  well  as  to  seek 
comment  on  whether  ap])lication  of  the 
HPML  ap])rai.sal  rule  to  loans  secured  hv 
certain  other  jjrojjerty  tyjjes.  such  as 
existing  manufactured  homes,  is 
appropriate. 

Hefiiiiwnwnts  Thai  Apply  to  All 
Appraisals  Performed  for  Non-Exempt 
UPMLs 

Consistent  with  the  statute,  the  final 
rule  allows  a  creditor  to  originat(;  an 
HPML  that  is  not  otherwise  exempt 
from  the  a|)])rai.sal  rides  only  if  the 
following  conditions  an;  met: 

•  The  creditor  obtains  a  written 
aj)])raisal; 

•  The  appraisal  is  performed  by  a 
certified  or  licen.sed  ajipraiser:  and 

•  The  aj)j)raiser  conducts  a  phvsical 
])roperty  visit  of  the  interior  of  the 
property. 

7.'>  I'R  .'jB.'j.tl).  (.Si!))!.  24.  21)10):  70 

IT  lUiOB.  11000.  11020.  11020  (Mardl  2,  2011). 

'>'.SV!(?77  it  .'ll  no  (Aug.  2;i.  2012). 


Also  consistent  with  the  statute,  the 
following  reijuiniments  also  ajijily  with 
respiict  to  HPMLs  subject  to  the  final 
rule: 

•  At  application,  the  consumer  must 
he  provided  with  a  statement  regarding 
the  inir])ose  of  the  apjn'ai.saL  that  tin; 
creilitor  will  provide  the  applicant  a 
cojiy  of  any  written  apjirai.sal,  and  that 
the  applicant  may  choo.se  to  have  a 
separate  appraisal  conducted  for  the 
ajijilicant’s  own  use  at  his  or  her  own 
ex])en.se;  and 

•  The  consumer  must  he  provided 
with  a  free  copy  of  any  written 
appraisals  obtained  for  the  tran.saction 
at  least  three  (3)  business  days  before 
consummation. 

Hequirement  To  Obtain  an  Additional 
Appraised  in  Ceiiain  HPML 
Tnmsactions 

In  addition,  the  final  rule  implements 
the  7\ct’.s  reipiirement  that  the  creditor 
of  a  “higher-risk  mortgage”  obtain  an 
additional  written  appraisal,  at  no  co.st 
to  the  borrower,  when  the  “higher-risk 
mortgage”  will  finance  the  purchase  of 
the  consumer's  principal  dwelling  and 
th(;r(;  has  been  an  incriiase  in  the 
juirchase  price  from  a  ])rior  sale  that 
took  ])lace  within  180  days  of  the 
current  sale.  TILA  section 
120H(h)(2)(A).  1.')  U.S.C.  1()30(1))(2)(A). 

In  the  final  rule,  using  their  ex(;m])tion 
authority,  the  Agi;ucie.s  are  setting 
thresholds  for  the  increase  that  will 
trigger  an  additional  a])praisal.  An 
additional  ap])rai.sal  will  he  reiiuired  for 
an  HBML  (that  is  not  otherwise  exenpit) 
if  either: 

•  The  .seller  is  reselling  the  property 
within  90  days  of  acquiring  it  and  the 
resale  price  exceeds  the  seller's 
aciiuisition  price  by  more  than  10 
percent;  or 

•  The  seller  is  reselling  the  property 
within  91  to  180  days  of  acijuiring  it  and 
the  resale  ])rice  (;xceeils  the  seller's 
acijuisition  price  by  more  than  20 
percent. 

The  additional  written  ap])raisal.  from 
a  different  licen.sed  or  certified 
appraiser,  generally  must  include  the 
following  information:  an  analysis  of  the 
difference  in  sale  ])rices  (/.e.,  the  sale 
])ric;(;  paid  by  thi;  selh;r  and  tin; 
aciiuisition  price  of  the  propi;rty  as  set 
forth  in  the  consumer’s  purcha.se 
agr(;(;ment),  changes  in  market 
conditions,  and  any  improvements 
made  to  the  jiroperty  betwe(;n  the  date 
of  the  previous  sale  and  the  curr(;nt  .sale. 

III.  Legal  Authority 

7\.s  noted  above.  TILA  section 
129H(h)(4)(A),  added  by  the  Dodd-Frank 
Act,  reipiires  the  Agencies  jointly  to 
prescribe  regulations  implementing 


section  129H.  1.1  U.S.C.  l(139h(t))(4)(A). 

In  addition.  TILA  section  129H(h)(4)(B) 
grants  the  Agencies  the  authority  jointly 
to  exempt,  by  ride,  a  class  of  loans  from 
the  reiiuirements  of  TILA  .section 
129H(a)  or  section  129H(1))  if  the 
Agencies  determine  that  the  exemption 
is  in  the  public  iutere.st  and  promotes 
the  safetv  and  soundness  of  creditors.  1.1 
U.S.C.  l(i.39h(h)(4)(B). 

IV.  Snction-by-Sei:tion  Analysis 

For  ea.se  of  reference,  unless 
otherwi.se  noted,  the  SUPPLEMENTARY 
INFORMATION  refers  to  the  section 
numhers  of  the  rules  that  will  he 
published  in  the  Bureau’s  Regulation  Z 
at  12  CFR  l()2(i.3.'j(a)  and  (c)."  As 
explained  further  in  the  section-hy- 
.section  analysis  of  1028. 35(c)(7),  the 
rules  are  being  published  separatelv  by 
the  OCC,  the  Board,  and  the  Bureau.  No 
substantive  difference  among  the  three 
.sets  of  rules  is  intended.  The  NClbX  and 
FHFA  adojjt  the  rules  as  published  in 
the  Bureau’s  Regulation  Z  at  12  CFR 
1028. 35(a)  and  (c),  by  cross-referencing 
the.se  rules  iu  12  CFR  722.3  and  12  CFR 
Bart  1222,  resjiectively.  The  FDKi 
ado|)ts  the  rules  as  published  in  the 
Bureau’s  Regulation  Z  at  12  CFR 
1028. 35(a)  and  (c).  hut  does  not  cross- 
reference  the  Bureau’s  Regulation  Z. 

Section  1026.35  Prohibited  Acts  or 
Practices  in  Connection  With  Higher- 
Priced  Mortgage  Loans 

The  final  rule  is  incoi'iiorated  into 
Regulation  Z’s  exi.sting  section  on 
prohibited  acts  or  practices  in 
connection  with  HBMLs.  §  1028.35.  As 
revised,  (^1028.35  will  consi.st  of  four 
subsections — (a)  Diifinitions;  (h) 

Escrows  for  higher-priced  mortgage 
loans:  (c)  A|)praisal.s  for  higher-priced 
mortgage  loans:  and  (d)  Eva.sion;  open- 
end  credit.  As  explained  in  more  detail 
in  the  Bureau’s  final  rule  on  escrow 
requirements  for  HBMLs  (2013  Escrows 
Filial  Rule)  (finalizing  the  Board’s 
propo.sal  to  inqilement  the  Act’s  escrow 
account  requirements  under  TILA 
section  129D.  15  U.S.C.  1839d  (2011 
Escrows  Broposal)  ' ’).  the  suh.sections 
on  repayment  ability  (existing 

1028.35(h)(1))  and  jirepayment 
j)(;nalti(;s  (exi.sting  §  1028.35(h)(2))  will 
be  deleted  because  the  Dodd-Frank  Act 
addressed  the.se  matters  in  other  ways. 
Accordingly,  rejiayment  ability  and 
pre])ayment  jienalties  are  now 

"  lli(!  Iinal  mil!  was  issuiid  by  Iho  liuraaii  on 
laiHiarv  IH.  2l)i:i.  in  accordaiico  with  12  CI'K 
1074.1. 

'-l  liii  Muraau  raltuisiul  Ilio20i:i  Kscrows  Final 
Rail!  on  laniiary  10.  20i:i.  imdor  Dockol  No.  CM’H- 
20i:i-0001.  RIN  :i170-AAl(i.  at  tMp:// 
c()nsuiiwrlhuniC(\<iov/I{t<;.iut<iti(ms. 

'  ’  70  IT  1  LSOB.  1 1012  (March  2.  2011). 
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addressed  in  the  Bureau's  final  ahility- 
fo-repay  rule  (2013  ATR  Final  Rule)  and 
high-c:o.st  mortgage  rule  (2013  HOEBA 
Final  Rule).'"*  .See  102().32(d)((i)  and 
1020.43((:).  (d).  (f).  and  (g). 

35((i)  Definitions 

351(1 1(1 1 1 li^hiu  - priced  inorlgnge  loon 

riEA  section  12011(1)  defines  a 
"higher-risk  mortgage"  as  a  residential 
mortgage  loan  secured  hy  a  principal 
dwelling  with  an  APR  that  exceeds  the 
ABOR  for  a  comparahle  transaction  hy  a 
specified  j)ercentage  as  of  the  date  the 
interest  rate  is  set.  l.S  II..S.(-.  1039(f). 

New  I’lLA  section  103(cc)(3)  defines  the 
term  "residential  mortgage  loan"  as 
"any  consumer  credit  transaction  that  is 
secaired  hy  a  mortgage,  chuul  of  trust,  or 
other  e(jnivalent  con.sensnal  .security 
interest  on  a  dwelling  or  on  residential 
real  property  that  includes  a  dwelling, 
other  than  a  consumer  credit  tran.saction 
under  an  open-end  credit  plan."  15 
II..S.C.  1002(cc)(5). 

(Consistent  with  TILA  sections  12911(11 
and  l()3(cc)(5).  the  proposal  provichul 
that  a  "higher-risk  mortgage  loan”  is  a 
clo.sed-end  consumer  credit  transaction 
.secured  hv  the  consumer's  ])riucij)al 
dwelling  with  au  ABR  that  exceeds  the 
ABOR  for  a  com])arahle  transaction  as  of 
the  date  the  int(;r(!st  rate  is  set  hy  1.5 
|)(!rcentage  points  for  first-lien 
conventional  mortgages.  2.5  i)(!rcentag(! 
points  for  fir.st-lien  jumho  mortgages, 
and  3.5  piacentage  points  for 
suhordinate-lien  mortgages. 

The  Agencies  noted  in  the  pro])o.sal 
that  the  statutory  definition  of  higher- 
ri.sk  mortgage,  though  similar  to  that  of 
the  regulatory  term  “higher-])riced 
mortgage  loan."  differs  from  the  existing 
regulatory  definition  of  higher-priced 
mortgage  loan  in  some  imiiortant 
respcicts.  First,  the  statutory  definition 
of  higher-risk  mortgage  expressly 
excludes  loans  that  meet  the  definition 
of  a  “ciualified  mortgage"  under  TILA 
.section  129C.  In  addition,  the  statutory 
definition  of  higher-risk  mortgage 
includes  an  additional  2.5  percentage 
j)oint  threshold  for  fir.st-lien  jumho 
mortgage  loans,  while  the  definition  of 
higher-priced  mortgage  loan  has 
contained  this  threshold  only  for 
purposes  of  ai)])lyiug  the  requirement  to 
(jstahlish  escrow  accounts  for  higher- 
priced  mortgage  loans.  Com/;ure  TILA 
section  12911(11(2).  15  IJ..S.(:.  1  (i39h(tl(2), 
with  12  CFR  l()2(>.35(a)(l)  and 
l()2(i.35(l))(3).  Tin;  Agencies  recpiested 
comment  on  wluither  the  concurrent  use 
of  the  (hdlned  tm  ins  “higher-ri.sk 


'■*  'rill!  Iliir<!au  ruliMsiiil  llin  2()Kt  HOKI’.X  Kiiiiil 
Ruin  (111  liinu.iry  10.  20i:i.  uikIoi'  llocknl  No.  Ol’I’H- 
2012-0020.  KL\'  ;1170- \,\12.  ill  liltp:// 
eimsiinuTliiKincc.iiOv/Ka'^iildtioiis. 


mortgage  loan"  and  "higher-priced 
mortgage  loan"  in  different  |)ortions  of 
Regulation  Z  may  confuse  industry  or 
consumers  and.  if  so.  what  alternative 
a])proach  the  Agencies  could  take  to 
im])lementing  the  statutory  definition  of 
“higher-risk  mortgage  loan"  consistent 
with  the  re(|uirements  of  TILA  section 
12911.  15  IL.S.C.  I(i39h. 

The  final  rule  adopts  the  jiroposed 
definition,  hut  replaces  the  term 
"higher-risk  mortgage  loan"  with  the 
term  "higher-priced  mortgage  loan"  or 
IIBML.  .See  existing  l()2(i.35(a)(l ).  The 
final  rule  akso  makes  certain  changes  to 
the  exi.sting  definition  of  HBML. 
discu.ssed  in  detail  helow. 

Public:  (Comments  on  the  Proposal 

.Several  credit  unions,  hanks,  and  an 
individual  commenter  believed  that  the 
definition  of  “higher-risk  mortgage 
loan"  did  not  ade(|uately  capture  loans 
that  were  truly  "high  risk."  .Several  of 
the.se  c:ommenters  .stated  that  the 
definition  should  account  not  only  for 
the  cost  of  the  loan,  hut  also  for  other 
risk  factors,  such  as  debt  to  income 
ratio,  loan  amounts,  and  credit  scores 
and  other  measures  of  a  cousumer's 
creditworthiness.  A  hank  commenter 
believed  that  the  interest  rate  thresholds 
in  the  definition  were  amhiguous  and 
arbitrary  and  asserted  that,  for  example. 
1.5  ])ercent  was  not  an  exceptionally 
high  interest  margin  in  comparison  with 
interest  margins  for  credit  cards  and 
other  financing.  A  credit  union 
commenter  believed  the  rule  would 
apply  to  cousumers  who  were  in  fact  a 
low  credit  risk. 

Most  commenters  on  the  definition 
expressly  supported  using  the  existing 
term  HBML  rather  than  the  new  term 
“higher-risk  mortgage  loan." 
C’.ommenters  including,  among  others,  a 
mortgage  company,  hank,  credit  union, 
financial  holding  company,  credit  union 
trade  association,  and  hanking  trade 
a.ssociation,  asserted  that  the  use  of  two 
terms  with  similar  meanings  would  he 
confusing  to  the  mortgage  credit 
industry.  .Some  asserted  that  consumers 
would  he  confused  hv  this  as  well. 

.Some  of  these  commenters  noted  that 
Regulation  Z  also  already  used  the  term 
"high-cost  mortgage"  with  different 
recjuirements  and  believed  this  third 
term  would  further  conqiound 
consumer  and  industry  confusion.  Of 
commenters  who  expre.ssed  a  preference 
for  the  term  that  should  he  used,  most 
recommended  using  the  term  HBML 
because  this  term  has  been  used  hv 
industry  for  some  time. 

.Some  commenters  on  this  issue  also 
advocated  making  the  rate  triggers  and 
overall  definition  the  same  for  existing 
HBMLs  and  “higher-risk  mortgages" 


regardless  of  the  terms  used.  They 
argued  that  this  would  reduce 
comjiliance  burdens  and  confusion  and 
ease  costs  associated  with  developing 
and  managing  sy.stems.  One  commenter 
believed  that  developing  a  single 
standard  would  akso  avoid  creating 
nnnece.ssarv  delay  and  additional  cost 
for  consumers  in  the  origination 
jirocess. 

A  few  commenters  acknowledged  key 
differences  between  the  statutory 
meaning  of  "higher-risk  mortgage"  and 
the  regulatory  term  HBML,  and 
suggested  ways  of  harmonizing  the  two 
definitions.  For  exam])le.  these 
commenters  noted  that  "higher-risk 
mortgages"  do  not  include  (lualified 
mortgages,  whereas  HBMI.S  do.  To 
adilress  this  difference,  one  commenter 
suggested,  for  exam])le.  that  the 
aj)])raisal  requirements  should  a])])ly  to 
HBMLs  as  currently  defined,  excejit  for 
(lualified  mortgages.  Other  commenters 
suggested  that  the  basic  definition  of 
HBML  he  understood  to  refer  solely  to 
the  rate  thresholds  and  suggested  that 
the  exemj)tion  for  (jualified  mortgages 
from  the  ap])raisal  rules  he  inserted  as 
a  .separate  ])rovi.sion.  They  did  not 
discuss  how  to  address  additional 
variances  in  the  txqies  of  transactions 
exc:luded  from  HBML  and  “higher-risk 
mortgage."  respectively,  such  as  the 
exclusion  from  the  meaning  of  HBML 
hut  not  the  statutory  definition  of 
"higher-risk  mortgage"  for  construction- 
only  and  bridge  loans. 

(ither  commenters  also  acknowledged 
that  the  current  definition  of  HBML 
includes  only  two  rate  thresholds — one 
for  fir.st-lien  mortgages  (ABR  exceeds 
ABOR  hy  1.5  |)ercentage  points)  and  the 
other  for  suhordinate-lien  mortgages 
(ABR  exceeds  ABOR  hy  3.5  ])ercentage 
points).  By  contrast,  the  statutory 
definition  of  "higher-risk  mortgage"  has 
an  additional  rate  tier  for  fir.st-lien 
jimiho  mortgages  (ABR  exceeds  ABOR 
hy  2.5  percentage  jioints).  The  HBML 
recpiirements  in  Regulation  Z  ap])ly  a 
rate  threshold  of  2.5  percentage  ])oints 
above  ABOR  to  jumho  loans  only  for 
purpo.ses  of  the  recpiirement  to  escrow. 
The  commenters  who  noted  this 
distinction  held  the  view  that  the 
"middle  tier”  threshold  would  not  have 
a  ])ractical  advantage  for  lenders  or 
consumers.  Instead,  they  recommended 
adopting  a  final  rule  with  a  single  ABR 
trigger  of  1.5  i)ercentage  ])oint.s  above 
AB()R  for  all  fir.st-lien  loans. 

Discussion 

In  the  final  rule,  the  Agencies  use  the 
term  HBML  rather  than  the  pro])osed 
term  "higher-ri.sk  mortgage  loan"  to 
refer  generally  to  the  loans  covered  hy 
the  a])])raisal  rules.  In  a  .se])arate 
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subsection  of  the  final  rule 
(§  1()2(i.35(c)(2],  discussed  in  the 
section-by-section  analysis  below),  the 
Agencies  (ixeiupt  several  ty])es  of 
transactions  from  coverage  of  the  HFMb 
appraisal  rules. 

Oil  lamiary  10.  2013.  the  Bureau 
published  the  2013  Hscrows  Final  Rule, 
its  final  rule  to  inpileinent  Dodd-Frank 
Act  amendinents  to  TIFA  regarding  the 
reiiuirement  to  escrow  for  certain 
consumer  mortgages.''’  .See TIFA  section 
129D,  l.S  U.,S.(;.  1039(1.  These  rules  are 
to  take  effect  in  May  2013.  before  the 
effective  date  of  this  final  rule  ()anuarv 
18,  2014). 

Thus,  consi.stent  with  TILA  .sections 
129H(f)  and  103(cc)(.'5)  and  the  i)ro])osal, 
the  final  rule  in  §  1020.3.'5(a)(l)  follows 
the  Bureau's  2013  E.scrows  Final  Rule  in 
defining  an  HPML  as  a  clo.sed-end 
consumer  credit  transaction  .secured  bv 
the  consumer’s  jnincipal  dwelling  with 
an  annual  percentage  rate  that  exceeds 
the  average  prime  offer  rate  for  a 
comparable  tran.saction  as  of  the  date 
the  interest  rate  is  set: 

•  By  1  ..S  or  more  ])ercentage  ])oint.s, 
for  a  loan  scicured  by  a  first  lien  with  a 
])rinci])al  obligation  at  consummation 
that  does  not  (!xc(u;d  the  limit  in  effect 
as  of  the  date  the  transaction’s  inter(;.st 
rate  is  set  for  the  maximum  principal 
obligation  eligible  for  purchase  by 
Freddie  Mac; 

•  By  'ill  or  more  ])erc(!ntage  points, 
for  a  loan  s(!cured  by  a  first  lien  with  a 
princi])al  obligation  at  consummation 
that  (!xcee(ls  the  limit  in  (d'iect  as  of  the 
date  the  tran.saction’s  interest  rate  is  .set 
for  the  maximum  principal  obligation 
eligible  for  purchase  bv  Freddie  Mac: 
and 

•  By  3..')  or  more  percentage  points, 
for  a  loan  secured  by  a  subordinate  lien. 

The  Agencies  acknowledge  that  some 
comm  enters  have  concerns  about  the 
rate  tbresbolds;  however,  these  rate 
thresholds  are  pre.scribed  bv  .statute.  See 
TILA  .sciction  129H(f)(2).  l.'j'lI.S.C. 
I(i39b(f)(2):  .see  also  l.'i  II.S.C. 
l()()2(cc)(.'5). 

'file  Bureau  in  the  2013  E.scrows  Final 
Rule  adopted  a  definition  of  HFML  that 
is  consist(mt  for  both  TlLA’s  escrow 
r(!(pur(!ment  and  TlLA’s  a|)])rai.sal 
nKpiinanents  for  “bigber-risk 
mortgages.”  TILA  .sections  129D  and 
12911,  l.'l  D.S.C.  1039(1  and  1039b.  This 
definition  in(;or])()rat(!s  the  APR 
thresholds  for  loans  covered  by  tbe.se 
rubxs  as  prescribed  by  Dodd-Frank  Act 
amendments  to  TILA  and  also  reflects 
that  both  sets  of  rnl(;.s  apply  onlv  to 


'■'■’llu!  15ur(;iiu  riiloasiKt  llu;  2(U:(  Rscrows  I’iiiiil 
Rule!  on  lanuiirv  10.  20 Kl.  iiiutdr  I)(n:k(!t  No.  CM’tl- 
20i:i-0001.  KIN  ;!170-.\A1(>.  al  hllp:// 
c()nsiinwrfiiumco.<’nv/l{ogul(tti()ns. 


closed-end  mortgage  transactions.  'LILA 
sections  129D(1))(3)  and  129H(f),  1.1 
II.S.C:.  1039(l(b)(3)  and  1039b(f). 

Overall,  the  revi.sed  definition  of  IIPML 
a(lo])te(l  in  the  2013  I’lscrows  Final  Rule 
reflects  only  minor  changes  from  the 
current  definition  of  IIPML  in  existing 
12  OFR  l()2(j.3.'j(a).  For  clarity,  the 
Agencies  are  re-publisbing  the 
definition  ])ubli.sbe(l  earlier  in  the  2013 
Escrows  Final  Rule."’  'I’be  incorporation 
by  reference  in  §  102().3f)(c)  of  the  term 
IIPML  in  S  1020.3,1(a)  and  the  re- 
pnblisbing  of  1020.3.1(a)  in  this  final 
rule  are  not  intended  to  .subject 
S  1020.31(a)  to  the  joint  rulemaking 
authority  of  the  Agencies  under  TILA 
.section  12911. 

Consistent  with  the  jirojjosal.  the  final 
rule  uses  the  phrase  “a  closed-end 
consumer  credit  tran.saction  srjcured  by 
the  consumer’s  ijrincijxd  dwelling”  in 
])lace  of  the  statutory  team  “residential 
mortgage  loan”  tbrougbont 
§  1020.31(a)(1).  As  also  ])rop().s(!{l,  the 
Agen(:i(!.s  have  el(!(;ted  to  incorporate  the 
substantive  elements  of  the  statutory 
definition  of  “nisidential  mortgage 
loan”  into  the  definition  of  IIPML  rather 
than  using  tlu;  term  itself  to  avoid 
inadvertent  confusion  of  the  t(!rm 
“re.si(l(’ntial  mortgage  loan”  with  the 
term  “resi(l((ntial  mortgage  tran.saction.” 
which  is  an  (istablisbed  term  used 
throughout  Regulation  Zand  (UTined  in 
5^  l()20.2(a)(24).  Cfm?/«ne  11  U..S.C. 
10()2((:c)(1)  (defining  “residential 
mortgage  loan”)  with  12  C3’’R 
l()2().2(a)(24)  (defining  “nisidential 
mortgage  tran.saction”).  Accordingly,  the 
final  r(?gulali()n  text  differs  from  the 
express  statutory  language,  but  with  no 
intended  substantive  change  to  the 
.s(:()])e  of  TILA  .section  12911. 

Annual  Purcuntagu  Pate  (APR)  \'ersus 
Transaction  Coverage  Rate  (TCP) 

The  Agencies  are  not  at  this  time 
adopting  an  alternative  im^tbod  of 
determining  coverage  based  on  the 
“tran.saction  coverage  rate”  or  TCR.  The 
])roposal  included  a  r(!(]ue.st  for 
comments  on  a  proposed  amendment  to 
the  nuitbod  of  calculating  the  APR  that 
was  pro])os(!d  as  part  of  other  mortgage- 
related  inoposals  issmul  for  comment  by 
the  Bureau.  In  the  Biuxian’s  ])r()po.sal  to 
int(;grate  mortgage  disclosunis  (2012 
TILA-RE.SPA  Propo.sal).  the  Buniau 
])r()i)ose(l  to  adopt  a  more  sim])le  and 
inclusive  finance  charge  calculation  for 
clo.se(l-(;nd  credit  secured  by  real 


"'In  llinir  ivspnclivo  puljliciition.s  of  tho  final  inln. 
llu!  Ifoai'ft  is  puhlistiin^  ttu!  ddinilion  of  I  Il’MI.  at 
12  CFK  22(i.4;f(a)(:{)  and  tho  OCC  is  inolndinj’  a 
cnis.s-ridoronco  to  tli(!  dofinition  of  lll’Ml.  al  12  CFR 
:f4. 202(1)). 


property  or  a  dwelling.'^  The  morm 
inclusive  finance  charge  definition 
would  afb’ct  the  APR  calculation 
Injcan.se  the  finance  charge  is  integral  to 
the  APR  calculation.  The  Bureau 
tbendore  also  sought  comment  on 
wlu’tber  replacing  APR  with  an 
alteriiiitive  metric  might  be  warranttul  to 
(let(;rmine  wlndber  a  loan  is  a  “high-cost 
mortgage”  covenul  by  the  Bureau’s 
pr()])osal  to  implement  the  Dodd-Frank 
Act  provision  related  to  “high-cost 
mortgages”  (2012  IIOEPA  Projmsal)."* 
as  well  as  by  the  pro})().sal  to  implement 
the  Dodd-Frank  Act’s  (xscrow 
refiuinanents  in  TILA  section  129D 
(2011  Escrows  Propo.sal)."' The 
alternative  metric  would  have 
implications  for  the  2013  ATR  Final 
Rule  as  well.  One  possible  alternative 
metric  discn.ssed  in  those  propo.sals  is 
the  “transaction  coverage  rate”  (TCR), 
which  would  exclude  all  prepaid 
financ(;  charges  not  retaimul  l)y  the 
creditor,  a  mortgage  broker,  or  an 
affiliate  of  either.^" 

Tin;  n(;w  rate  triggers  for  both  “high- 
cost  mortgages”  and  "bigber-risk 
m()rtgag(;.s”  under  the  Dodd-Frank  Act 
are  based  on  the  percentage  by  which 
the  APR  exceeds  APOR.  Civen  this 
similarity,  the  Agencies  sought 
comment  in  the  bigber-risk  mortgage 
proposal  on  whether  a  modification 
should  be  considered  for  this  final  rule 
as  w(;ll  and,  if  so.  what  tvpe  of 
modification.  Accordingly,  tin;  propo.sal 
defined  “bigber-ri.sk  mortgage  loan” 
(termed  IIPML  in  this  final  rule)  in  the 
alternative  as  calculated  by  either  the 
TCR  or  APR.  with  comment  sought  on 
both  a])proa(;bes.  The  Agen(:i(;.s  relied 
on  their  extanption  authority  under 
.section  1471  of  the  Dodd-Frank  Act  to 
propose  this  alt(;rnative  (l(;finiti()n  of 
liigb(;r-ri.sk  mortgage.  TILA  .s(;ction 
129H(b)(4)(B).  11  U.S.C.  l()39b(l))(4)(B). 

On  September  (i.  2012,  the  Bureau 
})ubli.sbed  notice  in  the  Federal  Register 
that  the  comment  period  for  ])ublic 
comments  on  the  more  inclusive 
definition  of  “finance  charge”  in  the 
2012  TILA-RESPA  Projjosal  and  the  use 
of  the  TCR  in  the  2012  IIOEPA  Proposal 
would  be  exten(l(;d  to  November  0. 
2012.-'  The  Bureau  explained  that  it 
believ(;d  that  commenters  needed 
additional  time  to  evaluate  the  projfosed 
more  inclusive  finance  charge  in  light  of 


I'  .See  2012  Tll.,\-Ki:.SI’.\  I’roposat.  77  FK  .SI  1 10, 
.')1 14:i-40.  .SI277-70.  .S 1 2(1 1-‘K1.  ,S1.'110-I  1  (.Aii^.  2;f. 
2012). 

2012  MOFl’.A  I’roposiil.  77  FK  4(1000. 
40100-07. 40i;i:i-;i.s  (.Au^.  i.s.  2012). 

'•>  l.S  U.S.C.  10:i0(l:  70  FK  11508  (Mardi  2.  2011). 
'-"Srr  75  FK  585.10.  .58000-02  (.Sopl.  24.  2010):  70 
FK  11508.  11000.11020.  1  1020  (.March  2.2011). 

-'  77  FK  5484:i  (.Sc))l.  0.  2012):  77  FK  .54844  (.Sept. 
0.  2012). 
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the  other  proposals  affected  hv  the  more 
inclusive  finance  chai-ge  proposal  and 
the  Bureau’s  nuiuest  for  data  on  the 
effects  of  a  more  inclusive  finance 
charge.  The  Bureau  stated  that  it  did  not 
expect  to  addr(!.ss  any  propo.sed  changes 
to  the  definition  of  finance  charge  or 
methods  of  nuxmciling  an  expanded 
definition  of  finance  charge  with  ABR 
coverag(!  tests  until  it  finalizes  the 
disclosures  in  the  2012  TlhA-RlvSBA 
Broposal.  A  final  TlbA-RlvSBA 
disclosure  nde  is  not  expected  to  he 
issued  until  .sometime  after  )anuarv  of 
2013. 

For  this  reason,  this  final  rule  recpiires 
creditors  to  determine  whether  a  loan  is 
an  HFML  by  comparing  the  AFR  to  the 
AFOR  and  is  not  at  this  time  finalizing 
the  proposed  alternative  of  replacing  tlie 
AFR  with  the  TCiR  and  comparing  tin; 
T(;R  to  the  AFOR.  The  Agencies  will 
consider  tin;  merits  of  any  modifications 
to  this  approach  that  might  he  nece.ssarv 
and  public  comments  on  this  matter  if 
and  when  the  Bureau  adopts  the  more 
inclusive  definition  of  finance  charge 
projjo.sed  in  the  2012  'I'lLA-RIi.SFA 
Fropo.sal. 

F’.v/.s//;jg  D(‘finHion  ol  I U^ML  \'<;rsiis  A'cmi’ 
nrfiniiion  of  H PM L 

The  mnv  (hdinition  of  IIFMI,  diflers 
from  the  definition  of  llFMI.  in  existing 
4}  l()2(i.3.')(a)(l )  in  several  respects. 

First,  tlui  new  definition  of  1 IFMI. 
incor|)orates  an  additional  rat(! 
threshold  for  detca  inining  coverage  for 
first-lien  loans — an  AFR  trigger  of  2..^) 
pmcentage  ])oints  above;  AITIR  for  first- 
lien  jumho  mortgage  loans.  3'he 
definition  retains  the  AFR  triggers  of  l..'j 
|)(;rc(;ntage  points  above  AITIR  for  first- 
lien  conforming  mortgages  and  3..') 
percentage  points  above  AFOR  for 
suhordinate-lien  loans. 

By  statute,  this  additional  AFR 
threshold  of  2..')  percentage  points  above 
AFOR  applies  in  determining  coverage 
of  both  the  escrow  reepnrements  in 
revisi;d  §  l()2().3.'j(h)  and  the  a])praisal 
n;(iuirements  in  revised  1028. 35(c). 
.See'l’lLA  section  1 29D(1))(3)(B).  15 
ll.S.Ci.  l(>3‘)d(b)(3)(B)  (e.scrow  rules); 
TILA  section  129H(n(2)(B).  15  II.S.O. 
l(i39h(f)(2)(B)  (a]ipraisal  rules).  The 
AFR  trigger  for  first-lien  jumbo  loans 
has  applied  to  the  recpiirement  to 
establish  escrow  accounts  for  HFMbs 
under  Regulation  Z  since  April  1, 2011. 
Sat;  existing  l()2(i.35(h)(3)(i)  and  (v): 

70  FR  11319  (March  2.  2011). 

Under  the  existing  HFML  rules  in 
§  1020.35.  the  AFR  tlireshold  of  2.5 
p(;rcentag(;  j)oints  above  AFOR  applies 
only  to  the  recpiirement  to  escrow 
HFMLs  in  §  1020.35(h)(3).  Sat; 

§  1020.35(h)(3)(v).  Due  to  amendments 
to  TIbA  mandated  hv  the  Dodd-Frank 


Act,  however,  exi.sting  IIFML  rules  on 
repayment  ability  ({^  1020.35(h)(1))  and 
prepayment  penalties  ({^  102(). 35(h)(2)) 
will  he;  eliminated  from  the  lli’MI.  rules 
in  4}  1020.35.  Nc;w  rules  on  re])ayment 
ability  and  prepayment  |)enaltie.s  are 
incorporated  into  the  Bureau's  2013 
ATR  i'’inal  Rule  and  final  rules  on 
"high-cost”  mortgages.  St;t; 

1020.32(h)(0)  and  (d)(0), 

4}  1020.43(h)(10).  (c).  (e). 

Thus,  as  revised,  4^  102(i.35  will  have 
only  two  sets  of  rules  lor  llFMb.s — the 
e.scrow  rcicpiirements  in  rc;vis(;d 
Si 020.35(1))  and  the  appraisal 
reepnrements  in  new  S  1020.35(c).  The 
AFR  te.st  of  2.5  percentage  j)oints  above 
AFOR  a])plies.  as  noted,  to  both  sets  of 
rules,  so  is  now  folded  into  the  genera! 
definition  of  flFML  in  §  1020.35(a)(l ). 
Accordingly,  the  definition  of  “jumbo” 
loans  in  preexisting  S  1020.35(l))(3)(v)  is 
being  removed. 

A  second  change  is  that  the  revised 
HFML  definition  adds  the  cpialification 
that  an  HFML  is  a  “clo.sed-end” 
consumer  credit  transaction.  This 
change  is  not  substantive:  instead,  it 
merely  replaces  text  previously  in 
S  1020.35(a)(3),  that  excludes  from  the 
definition  of  HFML  “a  honie-ecpntv  line 
of  credit  subject  to  section  102().5h.” 
Other  exemptions  from  the  current 
definition  of  1 IFML  listed  in  existing 
4}  102(). 35(a)(3)  are  moved  into  the 
s])ecific  |)rovisions  setting  forth 
exemi)tions  for  certain  types  of  HFMLs 
from  coverage  of  the  escrow  rules  and 
appraisal  rules,  respectively.  Sat; 
section-hy-.section  analysis  of 
451020.35(c)(2).  Thus,  tile  final  rule 
eliminates  S  1020. 35(a)(3).  hut  with  no 
substantive  change  intended. 

Third,  with  no  substantive  change 
intended,  the  language  used  to  describe 
the  HFML  rate  triggers  has  been  revised 
from  preexisting  ^  1020.35(a)(1)  to 
conform  to  the  ianguage  used  in  the 
pro])osed  “higher-risk  mortgage” 
appraisal  rule,  which  in  turn  conforms 
more  clo.sely  to  the  statutory  language 
used  to  de.scribe  the  rate  triggers  for 
“higher-risk  mortgages”  and  similar 
statutory  rate  triggers  for  application  of 
the  escrow  recpiirements.  .See  TILA 
.section  129D(B)(3),  15  l!..S.(;. 

1039d(l))(3)  (escrow  rules);  TILA  section 
12911(11(2),  15  l]..S.(:.  1039h(f)(2) 
(ajipraisal  rules). 

Finally,  the  Official  .Staff 
lnter|)retations  are  reorganized  with  no 
substantive  change  intended. 
.Si)ecifically.  comments  35(a)(2)-l  and 
-3.  clarifying  the  terms  “comparable 
transaction”  and  “rate  set,” 
respectively,  are  moved  to  comments 
35(a)(l)-l  and  35(a)(l)-2.  This 
modification  reflects  that  the  terms 
“comparable  transaction”  and  “rate  .set” 


occur  in  the  definition  of  "higher-priced 
mortgage  loan”  in  4^  1020. 35(a)(1). 

(jOiuptimhlt;  Tronstirfion 

As  comment  35(a)(l)-l  indicates,  the 
table  of  AFORs  published  by  the  Bureau 
will  inovide  guidance  to  creditors  in 
determining  how  to  use  the  table  to 
identify  which  AFOR  is  ajjplicahle  to  a 
particular  mortgage  transaction.  The 
Bureau  ])uhli.shes  on  the  internet, 
currently  at  htip://\v\v\v.ffit;t:.gov/ 
rtitt;sprt;(i(l/na\\’t:filf:.tisp.\,  in  table  form. 
AFORs  for  a  wide  variety  of  mortgage 
transaction  tyj)e.s  based  on  available 
information.  For  example,  the  Bureau 
])uhli.she.s  a  .separate  AFOR  for  at  least 
two  types  of  variable  rate  transactions 
and  at  least  two  ty])e.s  of  non-variahle 
rate  transactions.  AFORs  are  estimated 
AFRs  derived  by  the  Bureau  from 
average  interest  rates,  ])oint.s,  and  other 
loan  pricing  terms  currently  offered  to 
consumers  by  a  representative  sample  of 
creditors  for  mortgage  transactions  that 
have  low-risk  credit  characteristics, 
(airrently,  the  Bureau  calculates  AFORs 
consistent  with  Regulation  Z  [sat;  12 
(;FR  1020.22  and  appendix  |  to  ])art 
1020),  for  each  transaction  type  for 
which  ])ricing  terms  are  available  from 
a  survey,  and  estimates  AFORs  for  other 
types  of  transactions  for  which  direct 
survey  data  are  not  available  based  on 
the  loan  pric;ing  terms  available  in  the 
survey  and  other  information.  However, 
data  are  not  available  for  some  tyi)e.s  of 
mortgage  tran.sactions,  including  reverse 
mortgages.  In  addition,  the  Bureau 
j)uhlishes  on  the  internet  the 
methodology  it  uses  to  arrive  at  the.se 
estimates. 

Halt;  Sal 

Comment  35(a)(l)-2  clarifies  that  a 
transaction’s  AFR  is  c.om])ared  to  the 
AFOR  as  of  the  date  the  transaction’s 
interest  rate  is  set  (or  “locked”)  before 
consummation.  The  comment  notes  that 
.sometimes  a  creditor  sets  the  interest 
rate  initially  and  then  re-sets  it  at  a 
different  level  before  consummation. 
Accordingly,  under  the  final  ride,  for 
purpo.ses  oi' 4?  1020.35(a)(1),  the  cniditor 
should  use  the  la.st  date  the  intere.st  rate 
for  the  mortgage  is  set  before 
consummation. 

Avartiga  Priint;  Of  far  Hota 

The  Agencies  are  not  separately 
])ul)li.shing  the  definition  of  the  term 
“average  ])rime  offer  rate”  in 
4;  1020. 35(a)(2).  The  meaning  of  this 
term  is  determined  by  the  Bureau  and 
is  puhli.shed  and  ex])lained  in  the 
Bureau’s  2013  Escrows  Final  Rule. 
(k)nsistent  with  the  projiosal,  in  the 
Board’s  publication  of  this  final  rule,  the 
term  AFOR  is  defined  to  have  the  .same 
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nioiining  as  in  S  102(i.3r,(a)(2).  Sac  12 
C>1*R  22(j.43(a)(3)(Boar{|].  Tin;  (XXi’s 
])ul)li(;afion  of  this  final  rnlo  cross- 
rohjnaioos  tin;  dofinition  of  Hi’ML, 
wliicli  in(;or|)orat(!s  tho  (onn  APOK  as 
dolnuHl  in  §  l()2(i.3r, (a)(2).  .Sw  12  CFR 
.14.202(1)).  'I'lu;  (KXi’s  and  flu;  Hoard’s 

vaM^(,ns()f()|Tic:ial  Staff  IntorpnMalio, IS 

to  tho  linal  rnlo  (;ross-rofon!na> 
‘■""inionts  to  S  1020.:i.'5(a)(2)  that  oxplain 
tiu!  moaning  ol  avorago  priino  offor  rato 
as  do.sonliod  holovv.  Sac  12  CFR  ;i4  202 
coininont  1  (()(X;):  12  Cl- R  220.4:1. '  ' 

ooinniont  2.  Connnont  ;j5(a)(2)-1 
‘•larifios  that  AFORs  aro  AI’Rs  dorivod 
li'oni  avorago  intorost  ratos.  points,  and 
ollior  loan  pricing  torins  cnrrontly 
oltorod  to  consninors  by  a  roprosontativo 
•sainplo  of  croditors  for  inortga<>o 
transactions  that  havo  low-ri.slTpricino 
(luiractoristics.  Ctlior  ju  icing  torins 
inclndo  commonly  usod  indicos, 
margins  and  initial  fi.xod-rato  jioriods 
tor  variahlo-rato  transactions.  Rolovant 
juicing  c.haractoristics  inclndo  a 
consnmor’s  crodit  historv  and 
transaction  characteristics  such  as  tho 
loan-to-valiio  ratio,  o\vnor-occiij)ant 
status,  and  jnirjioso  of  tho  transaction 
(airrontly.  to  obtain  AFORs,  tho  Hiiroan 
iisos  a  snrvoy  of  croditors  that  both 
moots  tho  critoria  of  ^  1()2().:i.'-, (a)(2)  and 
JJrovidos  jnicing  torins  for  at  least  two 
lyjios  of  variable  rato  transactions  and  at 
least  two  tyjios  of  non-variahlo  rato 
transaclions.  Tho  Freddie  Mac  Frimarv 
Mortgage  Market  Snrvoy  “  i.s  an  oxainjilo 
of  such  a  snrvoy,  and  is  the  snrvov 
cairronlly  used  to  calculate  Af’ORs. 

Pri iiaipa]  DwalJi /?  g 

As  in  tim  j)roj)o,sal.  tho  final  \  orsions 
of  the  OCX,  s  and  the  Hoard’s 
JJuhlication  of  tho  dofinition  of  “hiohor- 
JJneod  mortgage  loan”  rules  cro.ss- 
roforonco  the  Buroan ’s  Regulation  Z  and  , 
Cfficial  Staff  Interjirotations  for  tho  1 

meanings  of  ’’jirincijial  dwelling  ” 

‘average  jirimo  offer  rate,”  ’’comjiarahle  , 
liansaction,  and  “rate  set.”  Sac  12  CFR 
;i4.202,  comments  1  (CXX,’);  12  CFR  ^ 

22().4:i(a)(;i),  commonts  1 . 2.  :i,  and  4  , 

(Hoard)  I  he  Regulation  Z  comments  to  j 
which  the  CCC’s  and  Hoard’s  rules 
(a-o.ss-referonco  regarding  the  meaning  of  t 
average  jirimo  offer  rato.”  "comjiarahlo  2 

tran.saction,”  and  “rate  .sot”  aro  f 

described  above.  Sac  12  CFR  :i4  202  il 

ooiiiinonfl  ((XXi):  12  CFR  220.4:i(a)(:i) 
commonts  2.  .1,  and  4  (Hoard).  A 
J)roj)o.sod  commont  cros.s-roforoncing  llu' 
Hiiroan’s  Regulation  Z  for  tho  moaning  ' 
of  the  toriii  ’’jirincijial  dwelling”  is  not 
adojitoi  in  tho  Hnroau’s  version  of  the  si 
yidl  nilo  boctuise;  tlio  iiuiaiiiiio  of  “] 

J)rincij)al  dwelling”  in  now  i- 

§  102()..l.'5(a)(l )  is  understood  to  ho  iJi 

consistent  within  tho  Hnroau’s  si 

Regulation  Z.  The  OCC’s  version  of  this  § 


final  rule  akso  does  not  include  tho 
Jirojiosod  comment  sjiocificallv  cro.ss- 
reforencing  the  meaning  of  “jirincijial 
dwelling  111  the  Bureau’s  Regulation  Z 

hecan.sothoCXXiisadojitingtho 

Huroau’s  dofinition  of  Hf’Ml.,  which  the 
Huroan  s  definition  of ‘’jirincijial 
•  dwelling.”  See  1 2  CiFR  :i4.2()2(li):  .see 
(ilso  12  CI-R  .14. 202,  connnoni  1  Thi' 
u  projio.sod  taimmont  i.s.  however,  adojitod 
in  the  Hoard  s  jnihlication  of  the  rule. 

.00  12  (d-R  22().4:i(a)(;i),  commont  1 
Consistent  with  the  jirojiosal,  in  tho 
iiial  rule,  tho  term  ’’jirincijial  dwelling” 
lias  tho  same  moaning  as  in 
S  102(i.2(a)(24)  aiul  is  further  oxjilainod 
in  existing  commenl  2(a)(24)-;i. 

1  (.onsistont  with  commonl  2(a)(24)-:i  a 
vacation  home  or  other  .second  homo 
would  not  ho  a  jirincijial  dwelling. 
However,  if  a  consumer  huvs  or  builds 
a  new  dwelling  that  will  liocomo  the 
consumer’s  jirincijial  dwelling  within  a 
year  or  njion  the  comjilotion  of 
construction,  the  comment  clarifies  that 
the  new  dwelling  is  considered  tho 
Jirincijial  dwelling. 

I hrashold  for  "Jumbo''  Loans 

(-ommont  :i.')(a)(1  )-:i  oxjilains  that 
^  1()2()..T'-)(a)(i)(ii)  jirovidos  a  .sojiarato 
threshold  for  determining  whether  a 
tian.saclion  i.s  a  highor-jiricod  mortgage 
loan  subject  to  1()2(i.:{.'5  when  the 
J)rincip;i|  balance  exceeds  the  limit  in 
effect  as  of  the  dale  the  tran.saclion’s  rale 
I.s  .set  for  the  maximum  jirincijial 
olilipition  oligihle  for  jiurcha.se  hv 
freddie  Mac  (a  “jiiinho”  loan).  The 
commenl  further  oxjilains  that  FHFA 
c.slalili.shes  and  adju.sls  the  maximum 
jniucijial  oliligation  jiursiianl  to  rules 
under  12  U.S.C.  14.'54(a)(2)  and  other 
jirovisions  ol  Federal  law.  The  comment 
(.larifies  that  adjustments  to  the 
maximnm  jirincijial  obligation  made  hv  ' 
I’Hf'A  ajijily  m  determining  whether  a'  ' 

mortgage  loan  is  a  “jumbo”  loan  to  i 

which  the  sejiarate  coverage  threshold  1 

in|1()2(i..T'5(a)(1)(ii)ajijilies.  ( 

I  he  Hoard’s  jnihlication  of  the 

definition  of  ‘’higher-jiriced  mortgage  i 

hitin  rule  in  this  final  rule  cro.ss-  t 

references  this  comment  in  the  Bureau’s 
tJtticial  .Staff  Interjiretations.  Sac  12  Cf-'R 

«:»"imcnt  :i  (Hoard).  The  c 

XX.  s  version  of  the  final  rule  adojits 
tins  comment  in  12  CFR  ;i4.2()2,  ^ 

comment  1.  ’  c 


.V.'ifr)  Appraisals  for  Hb^har-Pricad 
Mortgage  Loans 

New45l()2(i.:i.'5(c)inijilenienlslhe 
suli.stantive  ajijiraisal  reejuirements  for 

129  f.  TS  Cl.S.f..  io;i.,i,.  The  (XX:’.sand 
tlie  Hoard  s  versions  ofthe.se  rules  are 
.snhstantively  identical  to  the  rules  in 
102(i.;F5(c).  Sac  12  CiFR  ;i4.2()1  at  saq 


((XX.)  and  12  CFR  22().4;i  (Hoard);  .see 
also  .section-hy-.section  analysis  of 
^  §102ti.;i.'-,(c)(7). 

•151  a )( 1 )  Definitions 

As  di.scussed  above,  revised 

contains  the  definitions  of 

IRML  amlAFOR.  which  are  u.sed  in 
,(j  both  the  f  ff’MI.  e.scrow  rules  in 

S  102(i.;i.'i(li)  and  the  HFMl.  ajijirai.sal 
rules  111  new  Sl()2(i.:i.r,(c;).  Definitions 
.sjiecific  to  the  suhslantive  ajijiraisal 
reijnirenients  of  §  l()2().3.'-,(c)  are 
.segregated  in  new  1()2(i.;i5(c)(1)  and 
I  de.scrihed  below,  along  with  ajijil icahle 
jnililic  comments. 

55(c}(  j  )(i)  Certified  or  Licensed 
Appraiser 

TILA  .section  129H(l))(:i)  defines 
certified  or  licensed  ajijiraiser”  as  a 
jier.son  who  “(A)  is,  at  a  niinimum, 
certifiod  or  licen.sed  by  the  .State  in 
which  the  jirojierty  to  he  ajijirai.sed  i.s 
Inc.ated;  and  (H)  jierforms  each  ajijirai.sal 
in  conformity  with  the  Uniform 
Standards  of  Ih-ofessional  Ajijirai.sal 
ractice  and  title  XI  of  the  Financial 
Institutions  Reform,  Recovery,  and 
iMiforcement  Act  of  1!m9.  anil  the 
regulations  jire.scrihed  under  such  title 
a.s  in  (dfect  on  the  dale  of  the  ajijirai.sal.'” 

1(i:i9h(h)(;i).Con.si.stentwith 

the  statute,  the  Agencies  jirojiosed  to 
define  “certified  or  licensed  ajijiraiser” 
as  a  jierson  who  is  certified  or  licen.sed 
liy  the  State  agency  in  the  State  in 
which  the  jirojiertv  that  .secures  the 
transaction  is  located,  and  who 
jiei  torms  the  ajijirai.sal  in  conforniitv 
with  the  Uniform  Standards  of 
Frofessional  Ajijiraisal  Fractice  (USFAl^) 
and  the  reijuirenients  applicable  to 
apj)rai.sers  in  title  XI  of  the  Financial 
Institutions  Reform.  Recovery,  and 

«Jiicnded 

(HRRFA  title  XI)  (12  U.S.C.  :i3:il  at 
seq.)  and  any  imjilementing  regulations 
in  effect  at  the  time  the  ajijiraiser  signs 
Hie  ajijiraiser’s  certification. 

The  jirojiosed  definition  of  “certified 
or  licen.sed  ajijirai.ser”  generally  mirrors 

section 

12.)H(h)(3)  regarding  State  licensing  and 
certification.  However,  the  Agencies 
Jirojio.sed  to  u.se  the  defined  term  “.State 
agency”  to  clarify  that  the  ajijiraiser 
111  list  he  certified  or  licensed  by  a  Stale 
agency  that  meets  the  standanis  of 
MRRFA  title  XI.  The  jirojiosal  defined 
the  term  “State  agency”  to  mean  a 
‘State  ajijirai.ser  certifying  and  licen.sing 
agency”  recognized  in  accordance  with 
.suction  1118(li)  of  FIRREA  title  XI  (12 
U.S.(..  3347(1)))  and  any  implementing 
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Uigiilations.--  .See  section-hy-sciction 
analysis  oi  §  l()2(i.3.')((:)(l)(iv),  below. 

As  discu.ssed  ludow.  the  Agencicis  are 
adopting  the  proj)o.sed  derinition  of 
“certified  or  licen.sed  appraiser” 
without  cliange. 

Vnifonu  Stdiniards  a!  Pvofdssionul 
Appraisal  Practica  (I'SPAP).  ('.onsi.stent 
with  the  statutory  definition  of 
"certified  or  licenscMl  appraiser."  the 
proposal  incorporated  into  the  proposed 
definition  the  rcHpiireinent  that,  to  he  a 
“(antified  or  licensed  ap|)raiser"  under 
the  appraisal  rules,  the  appraiser  has  to 
pcaform  the  appraisal  in  conformity 
with  the  "Uniform  .Standards  of 
Professional  Appraisal  Practice."  A 
comment  was  proposed  to  clarify  that 
U.SPAP  nders  to  the  professional 
a|)prai.sal  standards  e.stal)lished  l)y  the 
Appraisal  .Standards  Hoard  of  the 
"Appraisal  Foundation."  as  defined  in 
FIRRFA  section  1121(9).  12  IJ.S.C. 
33.'>()(9).  The  Agencies  believe  that  this 
terminology  is  aj)j)roj)riate  for 
consistency  with  the  exi.sting  definition 
in  FIRRFA  title  XI  and  adopt  the 
definition  and  comment  as  |)ropo.sed. 
.See  1()2(i.3.')(c)(l)(i)  and  comnumt 
3.S(c)(l)(i)-l. 

In  addition.  TII.A  section  12‘)H{b)(3) 
r(!(iuires  that  the  ap])raisal  l)e  perfonmul 
in  conformity  with  U.SI’AP  "as  in  effect 
on  th(!  dat(!  of  the  ajjprai.sal."  l.S  U..S.U. 
l(>39h(l))(3).  The  Agencicis  propo.sed  to 
incor|)orate  this  concept  in  the 
definition  of  "certifiial  or  licenscul 
appraiser"  and  to  inclmle  a  comment 
clarifying  that  the  "date  of  the 
api)raisal”  is  the  date  on  which  the 
appraistM'  signs  the  a])praiser's 
certification.  Again,  the  Agencies  adojit 
the  definition  and  comment  as 
j)ro|K).sed.  .See  102(i.3.'5(c)(1  )(i)  and 
comment  3.'j(c)(l  )(i)-l.  Thus,  the 
relevant  edition  of  U.SPAP  is  the  one  in 
effect  at  the  time  the  appraiser  signs  the 
appraiser's  certification. 

Appraiser's  certification.  The 
propo.sal  also  incliul(;d  a  comment  to 
clarify  that  the  term  “appraiser’s 
certification"  refers  to  the  certification 
that  miKst  he  sigmul  by  the  a])praiser  for 
(!ach  ai)])raisal  assignment  as  specifiiul 
in  U.SPAI’  .Standards  Rule  2-3.-  *  The 
final  rule  adopts  this  clarification 

11  llio  .\|)|)riiisal  .SulKKiiiimitliH!  (litlii!  r’lnlural 
I'iniinciiil  Inslitulioiis  Kxaininatiiiii  Council  issiu^s 
ccriain  writUni  lin(lin<’s  concerning,  ainoii"  oilier 
things,  a  .Stale  agenev's  lailnre  to  mcogni/.e  and 
enforce  KIKKIi.X  title  XI  standards.  a|i|iraiser 
certiliiuitions  and  licenses  issued  hv  lliat  .Slate  are 
not  recognized  lor  purposes  of  title  XI  and 
appraisals  |M!rforined  hv  appraisei's  certified  or 
licensed  hv  that  .State  are  not  acce|)tahie  for 
federal  I  v-relaled  transactions.  12  II..S.C.  ;i;t47(h). 

-‘.Ser-  Appraisal  .Standards  Bd..  .Apprai.sal  Fdn.. 
.Standards  Rule  2-2.  USI’.M’  (2012-2012  ed.)  at  II- 
20.  (ivaildhif  III  /ill/j://n  ii  it  .iin/ja/>.or". 


without  change.  .See  comment 
3.S(c)(1)(i)-2. 

PIHPHA  title  XI  and  implementing 
regulations.  As  noted.  'I’lFA  .section 
129U(I))(3)  dttfines  “certifitul  or  licitn.sed 
appniiser”  as  a  person  who  is  certifitHl 
or  licttnsed  as  an  a|)|)rai.s(;r  .md 
"jierforms  each  appniistil  in  accordance 
with  lU.SPAPl  and  title  XI  of  IFIRRFAl. 
;md  the  regulations  prescrihtui  under 
such  title,  as  in  effect  on  the  diite  of  the 
appraisal.”  l.S  U..S.(;.  I(i39h(h)(3). 

.Section  1110  of  I'IRRFA  directs  each 
Fttderal  financiitl  institutions  regulatory 
agency  -•*  to  pre.scrihe  “appropriate 
standards  for  the  ptii  formance  of  real 
estate  ajipnii.sals  in  connection  with 
federally  related  tran.sactions  under  the 
jurisdiction  of  each  such  agency  or 
instrumentality.”  12  U..S.U.  3330.  These 
rules  must  require,  at  a  minimum — (1) 
that  real  estate  appraisals  he  iierformed 
in  accordance  with  generally  accepted 
appraisiil  .standards  as  (tvidenced  hv  the 
iippraisal  standitrds  promulgated  by  the 
A])prai.sal  .Standards  Hotird  of  the 
Appraisal  Foundation;  and  (2)  tluit  such 
appraisals  shall  bt;  written  ajiiiraisals. 

12  U..S.C.  3339(1)  ;md  (2). 

Tht!  Dodd-Friink  Act  addttd  a  third 
re(|uirement — that  real  estate;  appniisals 
ht;  subject  to  iippropriate  ntview  for 
com|)liance  witli  U.SPAP — for  which  tlu; 
Fttderal  financiitl  institutions  n;gulatorv 
iigencies  must  pre.scrihe  inqilenutnting 
regulations.  FIRRFA  s(;ction  1110(3).  12 
U.S.U.  3339(3).  FIRRFA  .section  1110 
also  jirtividits  tluit  ttiich  Fetdeml  hanking 
agttncy  may  retiuire  compliance  with 
cidditiouiil  standitrds  if  the  agency 
determines  in  writing  thiit  additional 
standitrds  are  re(|uir(;d  to  (troperly  citrry 
ottt  its  statutory  res])onsil)ilities.  12 
U..S.C.  3339.  Accttrditigly.  the  Fedtintl 
financial  itistitutions  regulatorv 
agencies  have  jtrescribed  appntisitl 
regulations  implementing  FIRRFA  title 
XI  that  set  forth,  among  other 
reciuirements,  minimum  standards  for 
the  performance  of  rttitl  estate  it])])ritisitls 
in  connection  with  "fetlerallv  related 
trati-sactions,"  which  are  defined  its  rtial 
e.state-related  financial  tntnsactions  that 
a  Fedentl  hitnking  itgttncv  engitges  in. 
contracts  for,  or  regulates,  and  that 
r(;(|uire  the  services  of  an  itjjjiraiser.-'’  12 
U.S.C.  3339,  33.')0(4). 

The  Agencies'  j)ro])o.sitl  provided  that 
the  relevant  (trovisions  of  FIRRFA  title 
XI  ittul  its  implementiitg  regiihttions  art; 
tho.se  .select(;d  portions  of  FIRRFA  title 
XI  retiitintments  "it])plicitl)le  to 

-•*'rli(!  I•'l!(ll!^al  financial  institntidiis  r(!gulal(irv 
agcnciivs  aic  tlu;  Bnard.  the  I'OK;.  the  (KX!.  and  tlu; 
NCI  I  A. 

-'•.SceCKX:;  12  CFK  I’ait  :14.  .Sulipart  C;  Board:  12 
CFK  jiarl  2IIK.  snl)|)art  !•;.  and  12  CFK  part  22.'). 
sulipart  C:  FDlC;  12  CFK  part  222:  and  NCUA:  12 
CFK  part  722. 


iipiiraisers,”  in  effect  iit  the  time  the 
apjiraiser  signs  the  appraiser’s 
certification.  While  the  Federal  financial 
institutions  regulittorv  iig(;nci(;s’ 
requirements  in  FlRRl'lA  :ilso  apply  to 
<111  institution’s  ordering  and  review  of 
an  iippiiiisiil.  the  Agencies  ])ro])osed  that 
the  liefinition  of  "certified  or  licensed 
a])praiser”  incoiqionite  only  FIRRFA 
title  XI’s  minimum  stiindards  related  to 
the  ai)))raiser’s  performance  of  the 
aj)])raisiil.  y\ccordingly,  it  iirojio.sed 
comment  clarified  tluit  the  relevant 
.standards  “applicable  to  ap])rai.ser.s"  are 
found  in  regulations  pre.scrihed  under 
FIRRFA  .section  1110  (12  U..S.C.  3339) 
"that  relate  to  an  apjiraiser’s 
development  and  rejiorting  of  the 
a])prai.sal.”  and  that  jiaragraph  (3)  of 
FIRRFA.  which  nilates  to  the  review  of 
ap])rai.sals,  is  not  relevant.  The  Agencies 
are  adopting  these  jiroposals  as 
^  1020.3.‘i(c)(l)(i)  and  comment 
3.'i(c)(l)(i)-3. 

The  Agencies  also  noted  that  FIRRFA 
title  XI  applies  hv  its  terms  to  “federally 
related  tran.sactions”  involving  a 
narrower  category  of  loans  and 
institutions  than  the  groii])  of  loans  and 
lenders  that  fall  within  TlLA’s 
definition  of  "creditor."  For  examiilt;, 
the  FIRRFA  title  XI  regiihitions  do  not 
ajiplv  to  tninsactions  of  .S2.'i().()()()  or 
le.ss.-"  They  also  do  not  apply  to  non- 
de])ository  institutions.-'*  However,  the 
Agttneies  believe  that  Uongress,  hv 
including  the  higher-risk  mortgage 
a))])rai.s<il  rtiltts  in  TIFA,  which  tipplies 
to  all  creditors,  demonstrated  its 
intention  that  all  creditors  that  extend 
higher-risk  mortgage  loans,  such  as 
independent  mortgage  comjfanies. 
should  obtain  ajipraisals  from 
appniisers  who  conform  to  the 
standards  in  FIRRFA  related  to  the 
develojiment  and  reporting  of  the 
apjfraisal.  The  Agencies  also  belittve 
that,  by  jtlacing  this  rule  in  TILA, 
Uongress  did  not  intend  to  limit  its 
apjdication  to  loans  over  .$2.'i(),()0().  The 
Agencies  adopt  this  broader 
inteiqjretation  in  the  final  rule. 

In  the  pro])o.sed  rule,  the  Agencies  did 
not  identify  sjjttcific  FIRRFA  regulations 
thiit  relate  to  the  iqiprai.ser’s 
develo])ment  and  reporting  of  the 
iilijuaisal.  The  Agencies  recpiested 

-'■TII.A  suction  1()2({>).  U)  U..S.(;.  Uil)2(^) 
(ini|)luinuiilu(l  hv  11)21). 2(ii)(  17)).  Slid  iilsii  12 
IL.S.C.  22.'-)l)(4)  and  (KXI:  12  CFK  .24.42(11:  Board:  12 
CF'K  22.').li2(ll:  FDIC:  12  CFK  222.2(0:  and  NCUA: 

12  CFK  722. 2(u)  (dulinin>>  "ludurally  rulalud 
transaction"). 

See  nC.C:  12  CFK  :i4.42(a)(1 ):  Board:  12  CFK 
22,').()2(a)(l);  FDIC:  12  CFK  222.2(a)(1):  and  NCUA: 
I2C:FK  722.2(a)(1). 

-".Sue  12  U..S.C.  222‘l.  22.')l)(4)  (dulining 
"ludurally  rulatud  Ininsaclion."  (ti)  (dulining 
"ludural  linanci<d  institutions  rugnhilory  iiguncius") 
and  (7)  (dulining  "Financial  institution"). 
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c:()ninu;nt  on  whether  the  final  rule 
should  address  any  ])arti(adar  FlKRlvX 
re(inireinents  ajjplic.ahle  to  a])praisers 
that  related  to  the  development  and 
reporting  of  the  apjjraisal.  (ionsistenf 
with  the  proposal,  the  final  ride  does 
not  identify  specific  FIRRFA  regulations 
that  relate  to  the  ap|)raiser's 
development  and  reporting  (d  the 
a|)])raisai. 

Public  (k)mments  on  the  Proposal 

Apprai.ser  trade  associations,  a 
housing  advocate,  and  a  credit  union 
commenter  agreed  that  the  rule  should 
apply  to  all  cpialifying  mortgage  loans, 
and  not  only  the  subset  of  the  higher- 
risk  mortgage  loans  already  covered  by 
I'lKRl'iA,  including  tho.se  loans  with  a 
transaction  value  of  .$230. 000  or  less. 

'File  apprai.ser  trade  a.ssociations  and  the 
housing  advocate  commenters  believed 
that  all  higher-risk  mortgages  must  he 
included  in  the  rule  to  ensure  that 
consumers  receive  the  jirotections 
offered  by  a])praisals.  'Fhe  housing 
advocate  commenter  also  believed  that 
including  all  higher-risk  mortgages 
would  reduce  risk  to  all  jiarties  involved 
in  the  financing  and  servicing  of 
mortgages  and  would  ensure  eipial 
acce.ss  to  credit.  This  commenter 
specifically  reipiested  that  the  Agencies 
at  least  re(|uire  an  interior  apprai.sal  by 
licensed  a])])raisers  for  all  residential 
mortgages  above  ,$.'i0.000.  regardle.ss  of 
whether  they  are  originated  or  insured 
by  the  private  sector,  Fannie  Mae, 
F’reddie  Mac.  or  the  Federal  Housing 
Administration  (FHA). 

A  hanking  trade  association  and  a 
credit  union  commenter,  however, 
believed  that  Congress  intended  the 
FIRRI’]A  re(|uirements  to  apjily  only  to  a 
subset  of  higher-risk  mortgages  that  are 
already  covered  by  FIRREA.  The 
banking  trade  association  commenter 
believed  the  Agencies  should  not 
reijuire  the  rule  to  ajjply  to  loans  held 
in  ])ortfolio  or  loans  with  a  value  of 
S2.'i(),()()()  or  less,  because  a  hank  holding 
a  loan  in  portfolio  has  strong  incentive 
to  ensure  that  the  projjerty  sale  is 
legitimate  and  the  jiroperty  is  jiroperly 
valued.  The  commenter  also  believed 
the  statute  intended  to  apply  the  rules 
only  to  the  subset  of  higher-risk 
mortgages  with  a  value  of  over 
,$230,()()(),  as  is  jirovided  in  the  Federal 
financial  institutions  regulatory 
agencies’  regulations  implementing 
fdRREA.  The  hanking  trade  association 
and  a  hank  commenter  noted  that  many 
community  hanks,  particularly  in  rural 
areas,  limit  costs  to  consumers  by  not 
recpiiring  apjnaisals  on  mortgages  held 
in  portfolio  of  ,$250, 000  or  le.ss  as 
permitted  under  FIRREA  title  XI  or  by 


lierforming  chea])er,  in-house 
evaluations  of  ])roperlv. 

On  whether  the  final  rule  should 
identify  specific  FIRREA  regulations 
that  relate  to  the  development  and 
reporting  of  the  ap])raisal,  the  Agencies 
received  one  comment  letter  from 
a])])raiser  trade  as.sociations.  These 
commenters  recpiested  that  the  Agencies 
s])ecify  that  creditors  must  use  certified 
rather  than  licensed  appraisers.  'Fhe 
comment  is  discu.ssed  in  more  detail  in 
the  di.scussion  of  the  u.se  of  “certified” 
versus  “licensed”  a])]jrai.sers,  below. 

Di.scussion 

As  discussed  in  the  jiroposal,  the 
Agencies  believe  that,  by  referencing 
FIRREA  reciuirements  in  the  context  of 
defining  “certified  or  licen.sed 
a])]jraiser,”  the  statute  intended  to  limit 
P’IRREA’s  re()uirements  to  those  that 
apply  to  the  (ippraisar's  development 
and  reporting  of  performance  of  the 
a])])raisal.  rather  than  the  F’IRREA 
reijuirements  that  apjjly  to  a  creditor’s 
ordering  and  review  of  the  a|)praisal. 
'FIFA  section  129H(h](3).  15  IJ.,S.C. 
1(i3t)h(h)(3).  Fhe  Agencies  also  did  not 
pro]K).se  to  inter])ret  “certified  or 
licensed  appraiser”  to  include 
re(|uirements  related  to  a])praisal  review 
under  I'lRREA  section  1110(3)  hecau.se 
these  reipiirements  relate  to  an 
institution’s  responsibilities  after 
receiving  the  apinaisal,  rather  than  to 
how  the  certified  or  licen.sed  apprai.ser 
performs  the  api)rai.sal.  (Comment 
35(c)(l)(i)-3  is  consistent  with  the 
]n’o])o.sal  in  this  regard.  Accordingly,  as 
proposed,  the  final  rule  includes  a 
comment  clarifying  that  the 
refiuirements  of  FIRREA  section  1110(3) 
that  relate  to  the  “appropriate  review” 
of  ajjpraisals  are  not  relevant  for 
purposes  of  whether  an  apprai.ser  is  a 
certified  or  licen.sed  appraiser  under  the 
pro])osal.  .See  comment  35(c)(l)(i)-3. 

At  the  same  time  and  in  light  of 
public  comments,  the  Agencies 
reviewed  the  relevant  .statntorv 
provisions  and  confirmed  their 
conclusion  that  ajiplying  the  FIRREA 
re(|uirements  related  to  an  ajipraiser’s 
performance  of  an  apprai.sal  broadly — to 
transactions  originated  by  creditors  and 
tran.saction  types  not  necessarily  subject 
to  FIRREA  (such  as  loans  of  .S25().()()()  or 
less) — is  wholly  consistent  with  the 
consumer  protection  i)ur]K)se  of  title 
XIV  of  the  Dodd-Frank  Act,  as  well  as 
sjiecific  language  of  the  a])j)rai.sal 
])rovi.sions.  For  example,  the  Agencies 
lielieve  that  if  (Congress  intended  to 
limit  application  of  the  FIRREA 
reciuirements  to  mortgage  loans  covered 
hv  FIRREA.  such  as  loans  of  over 
$250, ()()()  made  by  Federally-regulated 
deiiositories,  (Congress  would  have 


expressly  done  so.  Instead,  Gongre.ss 
placed  the  appraisal  reciuirements, 
including  the  definition  of  “certified 
and  lic:ensecl  apprai.ser”  referencing 
I’lRRI'iA,  in  'FIFA,  whic.h  applies  to 
loans  made  hv  all  tvpes  of  c:reclitors. 
Moreover,  limiting  coverage  of  the 
Dodd-Frank  Ac:t  higher-risk  mortgage 
apprai.sal  rules  to  loans  of  over  $250, ()()() 
would  eliminate  protections  for  most 
higher-risk  mortgage  consumers.-’'  From 
a  practical  .standpoint,  the  Agenctes 
believe  that  the  most  rea.sonable 
interpretation  of  the  statute  is  that  all 
mortgage  loans  meeting  the  definition  of 
“higher-risk  mortgage”  are  subject  to  a 
uniform  set  of  rules,  regardle.ss  of  the 
type  of  creditor.  This  caeates  a  level 
playing  field  and  ensures  the  same 
protections  for  all  consumers  of  “higher- 
risk  mortgages.”  For  these  reasons, 
camsistent  with  the  proposal,  the  final 
rule  applies  the  FIRREA  reciuirements  to 
appraisals  for  all  HPMFs  that  are  not 
exempt  from  the  regulation.  .See 
§  1()2(). 35(c)(2). 

"(Jellified”  versus  "licensed" 
(ippruiser.  Neither 'FIFA  section  125)11 
nor  the  in'ojio.sed  rule  defined  the 
individual  terms  “c;ertified  apprai.ser” 
and  “lic:en.secl  a])])raiser.”  or  specafied 
when  a  c;ertifiecl  appraiser  or  a  licien.sed 
ap])rai.ser  must  he  u.secl.  Instead,  the 
l)rc)])c)seci  rule  reciuired  that  creditors 
obtain  an  a|)praisal  performed  hv  “a 
c;ertiiiecl  or  licam.sed  apprai.ser.”  15 
IF.S.fk  l()35)h(h)(l).  (1))(2).  'Fhe  Agencnes 
noted  in  the  ])ropo.sal  that  c;ertifieci 
appraisers  generallv  differ  from  licensed 
ajipraisers  liasecl  on  the  examination, 
education,  and  experience!  rcHiuirements 
nc:c:es.sarv  to  obtain  c!ac:h  caedential.  'Fhe 
propo.sal  also  stated  that  existing  .State 
and  Federal  law  and  rcigulations  rcKiuire 
the  u.se  of  a  c;ertifiecl  appraiser  rather 
than  a  lic:en.secl  apprai.ser  for  certain 
typcis  of  transactions.  The  Agencac!.s 
reciuested  commcmt  on  whether  the  final 
rule  should  addrciss  the  i.ssue  of  when 
a  cireditor  must  use  a  c:ertifiecl  ajiprai.ser 
rather  than  a  lic:ensecl  appraiser. 

(Consistent  with  the  propo.sal.  the  final 
rule  does  not  sejiarately  clc:fine 
“c:ertifiecl”  ajjprai.ser  or  “licien.sed” 
ajjpraiser.  or  .s])c:c:ifv  when  a  creditor 


Acciirding  to  IIMI).\  dat.i.  inoim  loan  si/.o  lor 
purdiasivinonov  lil’MI.s  in  201  I  was  .S14 1  .(>00 
(niodian  .SIOO.OOO)  and  lor  rofinanco  Ili’MI.s  in 
201 1.  moan  loans  size  was  ,S141.(i00  (inodian 
S104.000).  In  2010.  moan  loan  sizo  lor  pnrdiaso- 
monov  lIl’Ml.s  was  .S140.400  (modian  .SIOO.OOO) 
and  for  rofinanco  lll’.Ml.s.  moan  loan  sizo  was 
SKIK.OOO  (inodian  .SO.S.OOO).  .SV.'o  Rohorl  If.  Avorv. 
Noil  ISluitla.  Konnolli  H.  lirovoorl.  and  (donn 
Cannor. '  Tho  Mortj^a^o  Markol  in  201  I:  llij>hli}>lils 
from  tho  Data  Koportod  undor  tho  Homo  Morlj^a^o 
Disdosuro  .Vcl.”  KR  ISullolin.  Vol.  08.  no.  0  (Doc. 
2012)  l\ttpJ/\\  \\  w.(i^(ivralwsfnw."()v/}nil)s/lnillt'tii)/ 
i'()l2/l’l)F/20l  1  llMDA.ptlf. 
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should  use  a  “cortified''  rather  than  a 
“licensed"  aj)j)raiser. 

Piililic  ('.omments  on  the  Proposal 

S(!veral  national  and  State  credit 
union  trade  associations  believed  that 
the  Agencicvs  should  not  specify  when  a 
creditor  nnist  use  a  certified  appraisin' 
rather  than  a  licen.sed  a])|)rai.ser  and 
nujiiestcnl  that  tin;  Agencies  provide 
creditors  with  flexibility  to  make  that 
deterinination.  Some  of  the.se 
commenters  noted  that  .State 
reipdrements  for  certified  or  licensiul 
ap|)raisers  may  vary  significantlv:  some 
states  may  not  issue  licenses  for 
appraisers,  and  some  may  i.ssne 
different  certified  ap])raiser  credentials 
based  on  the  type  of  property.  A 
financial  holding  coinjiany  commenter. 
on  the  other  hand,  reipiested  that  the 
Agencies  clarify  circumstances  under 
which  a  lender  must  use  a  certified  or 
a  licensed  appraiser  to  facilitate 
compliance. 

On  the  other  hand,  appraiser  trade 
association  commenters  believed  that 
creditors  should  he  reipiired  to  use  onlv 
certified  apprai.sms.  because  tlu; 
certification  is  more  rigorous  than 
licensure.  These  commeiders  statiul  that 
the  KllA  reipdres  newlv-eligihle 
appraisers  to  he;  certified,  and  noted  that 
many  .states  have  phased  out.  or  are  in 
the  proce.ss  of  phasing  out.  the  licensing 
of  appraisers  rather  than  certification. 
The  commenters  further  stated  that 
when  collateral  ])roi)erty  is  com])lex.  the 
Agencies  should  reepdre  a  certified 
a|)praiser  who  is  also  credent iahul  by  a 
recognized  profe.ssional  appraisal 
organization.  Similarly,  a  nuiltor  trade 
association  commenter  believed  that 
using  certified  a]}))raisers  was 
])referahle.  The  commenter  believed  that 
the  rule  should  define  apj)rai.sal.s  for 
higher-risk  mortgages  as  “comi)lex.” 
thus  requiring  that  only  certified 
appraisers  may  perform  the  apprai.sals. 

Discussion 

As  noted  above,  several  commentt!rs 
confirmed  the  Agencies'  concerns  that 
State  reepdrements  for  certified  or 
licens(!(l  apprai.sers  mav  varv 
significantly  and  are  evolving.  Overall, 
the  Agencies  believe  that  imposing 
.sj)ecific  reepdrements  in  this  rule  about 
when  a  certified  or  licen.sed  ai)])rai,ser  is 
nupdred  goes  beyond  the  scope  of  the 
statutory  “higher-risk  mortgage” 
appraisal  provisions  in  TILA  section 
129h.  l.'i  U.S.C.  I(i39h.  The  Agencies  do 
not  believe  that  this  rule  is  an 
appropriate  vehicle  for  guidance  on 
standards  for  use  of  a  State  certificul  or 
licensed  aj)praiser  that  mav  change  over 
time  and  vary  by  jurisdiction.  Although 
the  FIRRFA  aj)praisal  regulations 


specifically  reepdre  a  “cintifusd" 
appraiser  for  certain  ty])es  of  mortgage 
transactions,  the  Agencies  do  not 
believe  that  tlaxse  FIRR1*]A  rules  ar(! 
incorporated  into  the  higher-risk 
mortgage  ap|)raisal  rules  applicahh;  to 
all  creditors.  .See  section-hv-section 
analysis  of  ^  l()2().3.'i(c)(  1  )(i)  (defining 
“cia  tified  or  licmi.sed  aj)praiser"  to 
incorporate  FlKRl-iA  nKpdrements 
related  to  the  developimmt  and 
r(!|)orting  of  the  appraisal,  not  appraiser 
selection  or  review).  Thus,  the  final  rule 
muul  not  clarify  these;  rules  foreidities 
not  subject  to  the  FIRRFA  apprai.sal 
regulations;  entities  subject  to  the 
FIRRFA  appraisal  regulations  are; 
familiar  with  them. 

Appraiser  compalency.  In  the 
pre)pe).se;el  rede,  the;  Agenenes  alse;  neeteel 
that,  in  se;le;e:ting  an  apprai.ser  fe)r  a 
])artieadar  a])praisal  assignment, 
creeliteers  typie;ally  e:e)nsiele;r  an 
appraiser's  e;x])e;rie;ne;e;.  kneewleelge,  anel 
e;elue;atie)nal  hae;kgre)unel  to  eletermine; 
the;  inelivieluars  e;e)mpe;te;ne:y  te;  ajjpraise; 
a  i)artie:idar  pre)])e;rtv  anel  in  a  partieudar 
inarke;!.  The;  pre)pe).se;el  rede  eliel  ne)t 
spe;e:ify  e;e)mpe;te;ne:y  .stanelarels.  hut  the; 
Agenenes  re;e|ue;ste;el  e;e)mme;nt  e)n 
whe;the;r  the;  ride;  shendel  aelelress 
ap|)raise;r  e:e)mpe;te;ne;y.  In  ke;e;])ing  with 
the;  ])ro])e)Sid.  the;  final  rede  ele)(;s  neit 
spe;e:ify  e:e)mpe;te;ne:y  stiinekirels  for 
a])praise;r.s. 

Public  (nuninents  on  the  Preiposal 

A  re;alte)r  traele;  iis.seienatiem  e:e)mnu;nte;r 
sugge;ste;el  that  the;  rule;  inexirpeirate 
guielanen;  frenn  the;  lnte;rage;ne;y 
A])])rai.sal  anel  Fvaluatiem  (;uiele;line;s  *" 
re;gareling  eneeliteirs’  en  iteria  feir  .sele;e:ting. 
evaluating,  anel  moniteiring  the; 
pe;rformane:e;  eif  a])])rai.se;rs.  ile)we;ve;r.  a 
hanking  traele;  asseienatiem,  a  iinane;ial 
holeling  e;e)m])any,  appraise;r  traele; 
a.ssoenatiem,  anel  se;veral  national  anel 
State  e:reelit  uniem  traele;  a.ssoenatiem 
enmimenters  .stateel  that  the  Agenenes 
shendel  neit  re;epiire;  eneeliteirs  to  apply 
si)e;enfie:  e;e)mpe;te;ne;v  stanelarels  fe)r 
appraisers.  Se;ve;ral  ennmnenters  eisse;rte;el 
that  e;e)mpe;te;ne;y  stanelarels  wendel  re;sidt 
in  ine;re;a.se;ei  re;gulate)ry  hurelen  anel  exist, 
anel  a  hanking  traele;  as.seienatiein 
expresseel  e;eine:e;rn  that  re;epdring 
e.re;eliteirs  tei  inqilement  .suhje;e;tive; 
e;eimpe;te;ne:y  stanelarels  eniulel  raise; 
eninflict  eif  inte;re;.st  issues  with  re;spe;e;t  tei 
appraiser  inele;pe;nele;ne:e;. 

A]i|irai.se;r  traele;  as.seienatiein 
enimmenteirs  suggeisteiel  that  insteiael  eif 
seitting  feirth  ceim]ie;te;ne;y  stanelarels.  the; 
Agenenes  shendel  re;epdre;  a  e:re;eliteir  tei 
ensure  that  the;  engagement  le;tte;r 
]ireipe;rly  lays  eiut  the  re;e]uire;el  .senipe;  eif 
weirk.  that  the;  ajiprai.ser  is  inelejienelent. 

»>75  I'K  774,11).  774ei.'j-()«  (Ddc.  11).  21)10). 


anel  that  the;  ;ippralse;r  peis.ses.ses  the; 
appropriate;  e;xpe;rie;ne:e;  tei  ]n;rfeirm  the; 
assignment  inedueling.  whe;n  ne;e:e;s.sarv. 
ge;eigraphie:  e:eim]n;te;ne;y.  The;  finanenal 
lieileling  enimpany  e:eimme;nte;r  sugge;ste;el 
that  the;  rule:  shendel  re;fe;re;ne;e:  FIRRl'iA 
anel  i'e;epiire;  eneeliteii's  tei  ensure;  that 
apprai.se;rs  are;  in  goenl  staneling.  The; 
hanking  tiaele  a.sseienatiein  enimmenter 
l)e;lie;ve;el  that  the;  Age;nene;s  sheiulel 
ine:luele;  a  re;(e;re;ne:e;  tei  IISPAP  tei  e:re;ate; 
a  unifeirm  e;eim]n;te;ne;y  staneliirel.  One; 
State;  e:re;elit  uniem  as.seienatiein  he;lie;ve;el 
that  the;  Age;ne:ie;s  shendel  ]n;rmit 
e:re;eliteirs  tei  rely  ein  appraisers’ 
re;pi'e;se;ntatieins  I'eigareling  liennising  anel 
e:e;rtifie:atiein. 

Discussion 

The;  Agenenes  believe  that  the;  many 
a.s|ie;cts  eif  apprai.seir  e:ompe;te;ne:y  are; 
he;yeinel  the;  senijn:  of  TILA's  “higher-risk 
meirtgage”  pieivisions  elefining  “e:e;rtifie;el 
eir  lie:e:nseel  ajqirai.ser,"  whie;h  elo  neit 
mention  e:eim]ie;te;ne:y.  A]ipraise:r 
e;eimpe;te;ncy  is  aelelreisseid  in  a  numln;r  of 
reigidations  anel  guieleilines  feir  l<’e;ele;rally- 
reigulateel  eleijieisiteirieis.  whie;h  are; 
e;xpe;e;te;el  tei  know  anel  feilleiw  rideis  anel 
guielanen;  uneleir  FIRRFA  reigareling 
appraise;!’  enimpetency.  *' 

,'i5((;)( I  )(iij  Manufactured  Home 

As  elisenisseel  in  in  the;  se;e:tiein-liv- 
se;e;tiein  iinalysis  eif  §  1  ()2(i.3.'i(c)(2)(ii), 
lieleiw.  the;  final  rule;  e;xe;mpt.s  a 
transaeitiein  .se;cure;el  by  a  new 
manufae:ture;el  heiine  frenn  the;  apprai.sal 
re;ejuire;me;nt.s  of  §  1()2().3.'i(e:). 
Ae:e:orelingly.  1  ()2(i..3.'i(e:)(l )(ii)  aelels  a 
elefinitiein  of  manufae:ture;el  home, 
e:larifying  that,  feir  the;  ]iur]iei.se;s  eif  this 
se;e:tion.  the;  te;rm  manufae;ture;el  heime 
has  the;  same  me;aning  as  in  HUD 
re;gulatiein  24  (]FR  3280.2. 

d5(c)( I  )(iii)  National  Registry 

As  elisenisseel  in  §  l()20.3.'i(c)(3)(ii)(B) 
he;leiw.  to  ejualify  feir  the;  .safe  harbor 
lirovieleel  in  the  final  rule,  a  creelitor 
must  verify  threiugh  the  “National 
Re;gistry"  that  the;  appraise;r  is  a  e;e;rtifie;el 
eir  lie:e;n.se;el  ajijiraiser  in  the;  State;  in 
whie:h  the;  preipe;rty  is  leienited  as  eif  the: 
elate;  the;  appraiser  signs  the;  appraise;r's 
ce;rtifie'.ation.  IJneler  FIRRFA  sectiein 
1109.  the;  Ajqirai.sal  Suhceimniitte:e;  of 
the;  FFIEC  is  reejuireel  to  maintain  a 
re;gistry  eif  State;  e:e;rtifie;el  anel  lie;e;nse:el 
a]iprai.se;r.s  eligible;  tei  jierform  apjiraisals 
in  eninneictiein  with  fe;ele;rally  relateel 

"  .SV'C.  (■.”.,  id.  Ill  774(i.1-()«  (l)(u;.  10.  2010). 
A|)|)nii.si;i'  (:(ini|)i4inu:v  is  criticii)  Id  llio  (jualilv  <nul 
iidcuracy  ol  rasidonlial  nu)rl};a{>d  ai)|iiaisa)s.  As  a 
cdmiiidiildi'  nolod.  I)id  loddia)  iianldng  a{>diu:i(!S 
providd  giiidanci!  in  llu;  Inlaragdiicy  Ainnaisal  and 
iivaiualion  Ouiddiinds  rngarding  crodilors'  crilaria 
lor  sdidcling,  dvalnaling.  and  nidniloring  Ilia 
piM  ldrinaiua!  ol  appraisals.  .Saa  id. 


10378  Federal  Register/ Vol.  78,  No.  80 / Wednesday,  I'ebriiary  13,  2013/Rules  and  Regulations 


transactions.  12  l).S.(^  3338.  For 
purpo.ses  of  (lualifving  for  the  safe 
liarhor,  the  final  rule  re(piir(;s  that  a 
cnulilor  imisl  verify  that  tin;  ap])raiser 
holds  a  valid  apprai.sal  license  or 
certification  through  the  r(!gistrv 
maintained  hv  the  A])])rai,sal 
Snhconnnittee.  'riuis,  as  proposed. 

S  1()2().3.'i(c)(l )(iii)  in  the  final  rule 
|)rovides  that  the  term  “National 
Registry”  means  the  dataha.se  of 
information  about  State  certiluul  aiul 
licensed  a]3])rai.sers  maintained  hy  the 
Ap])raisal  Snhconnnittee  of  the  I'PIFC. 

35((:)(J  )(iv)  State  Agency 
I'lLA  section  1 2nH(h)(3)(A]  provides 
that,  among  other  things,  a  certified  or 
licensed  apprai.ser  means  a  i)erson  who 
is  certified  or  licensed  by  the  “State”  in 
which  the  propertv  to  he  ap])raised  is 
located.  15  U.S.C. 'l(i3«h(h)(3)(A].  As 
discussed  above,  a  certified  or  licensed 
a])])raiser  means  a  ])erson  certifuid  or 
licensed  by  the  “State  agency”  in  the 
State  in  which  the  j)roi)erty  that  secures 
the  tran.saction  is  located.  Under 
FIRRFA  section  1118,  the  Ap])raisal 
Subcommittee  of  the  FI'IEU  is 
responsible  for  recognizing  each  State’s 
appraiser  certifying  and  licensing 
agency  for  the  ])nrpose  of  determining 
whether  the  agency  is  in  compliance 
with  the  apprai.ser  certifying  and 
licensing  retpiinnnents  of  FIRRFA  title 
XI.  12  U.S.C.  3347.  In  addition,  FIRRFA 
section  112()(a)  ])rohihitsa  financial 
institution  from  obtaining  an  a])]jraisal 
from  a  person  the  financial  institution 
knows  is  not  a  State  certified  or  licen.sed 
ap])rai.ser  in  connection  with  a  federallv 
related  transaction.  12  II.S.U.  334n(a). 
Ac(a)rdingly.  as  ]jroj)osed. 

§  102(i.3,'5(c)(l  )(iv)  in  the  final  ride 
defines  the  term  “State  agency”  as  a 
“State  appraiser  certifying  and  licensing 
agency”  recognized  in  act:ordance  with 
section  1118(1))  of  FIRRFA  and  anv 
imj)lementing  regulations. 

ti5( (:)(2)  Exemptions 
'I’he  Agencies  ])roposed  to  exclude 
from  the  definition  of  “higher-risk 
mortgage  loan,”  and  thus  from  coverage 
of 'riFA’s  “higher-risk  mortgage” 
ajjpraisal  rules  entirely,  the  following 
types  of  loans:  (1)  Qualified  mortgage 
loans  as  defined  in  §  1028. 43(e);  (2) 
reverse-mortgage  transactions  subject  to 
§  1028.33(a);  and  (3)  loans  secured 
.solely  by  a  residential  structure,  'fhese 
exclusions  were  pro))osed  consistent 
with  the  express  language  of  TIFA 
section  12911(1)  and  pursuant  to  the 
Agencies’  exemption  authority  in  'I’lFA 
section  12911(h)(4)(13).  which  authorizes 
the  Agencies  to  exempt  from  coverage  of 
the  appraisal  rules  a  c:las.s  of  loans  if  the 
Agencies  determine  that  the  exemption 


is  in  the  j)uhlic  interest  and  j)romotes 
the  safetv  and  soundness  of  creditors,  l.'i 
U.S.C.  1839h(b)(4)(l})  and  (f). 

rhe  Agencies  reipie.sted  comment  on 
these  pro])osed  exem])tion.s.  In  addition, 
the  Agencies  reipie.sted  comment  on 
whether  the  final  rule  should  exempt 
the  following  types  of  loans; 

•  Foans  to  finance  new  construction 
of  a  dwelling; 

•  Temporary  or  “bridge”  loans, 
typically  used  to  purchase  a  new 
dwelling  where  the  consumer  |)lans  to 
sell  the  consumer’s  current  dwelling: 
and 

•  Foans  secured  by  pro])erties  in 
“rural”  areas.  P’or  this  last  exemption, 
the  Agencies  reipiested  comment  on 
how  to  define  “rural”;  s])ecifically, 
whether  to  define  it  as  the  Board  did  in 
its  ])ro|)osal  to  implement  Dodd-Frank 
Act  al)ilitv-to-rej)av  rec|nirement.s  under 
TIFA  .section  12nC'.  See  l.'l  U.S.C.  183nc: 
78  FR  27390  (May  11, 2011)  (2011  A'l’R 
Fro])osal)  (and  also  in  the  2011  Escrows 
Fro])osal),  di.scus.sed  in  more  detail 
below. 

Finally,  the  Agencies  reipie.sted 
comment  on  whether  commenters 
believed  that  any  other  ty])e.s  of  loans 
should  he  exem])t  from  the  final  rule. 

The  final  rule  adopts  two  of  the 
jn'ojjosed  exem])tion.s:  (pialified 
mortgages  and  reverse  mortgages.  See 
S  1028.3.')(c)(2)(i)  and  (vi).  The  final  rule 
also  adopts  exemptions  for  loans 
secured  by  new  manufactured  homes 
and  by  mobile  homes,  boats,  or  trailers, 
which  replace  the  proposed  exemption 
for  loans  secured  .solelv  hv  a  residential 
structure.  See  §  1928. 3.‘)(c)(2)(ii)  (new 
manufactured  homes)  and  (iii)  (mobile 
homes,  boats,  or  trailers).  In  addition, 
the  final  rule  exemj)ts  the  two  types  of 
loans  on  which  the  Agencies 
s])ecificallv  requested  comment:  new 
con.struction  loans  and  bridge  loans.  See 
§  1928.3.')(c)(2)(iv)  (con.struction  loans) 
and  (v)  (bridge  loans). 

In  addition,  based  on  ])uhlic 
comments,  the  Agencies  intend  to 
l)ubli.sh  a  supplemental  proposal  to 
request  comment  on  po.ssible 
exemptions  for  “streamlined”  refinance 
programs  and  small  dollar  loans,  as  well 
as  to  seek  comment  on  whether 
a])plication  of  the  IIPMF  ap])rai.sal  rule 
to  loans  .secured  hv  certain  other 
l)roperty  ty|)es,  such  as  existing 
manufactured  homes,  is  a])])ropriate. 

Fxemi)tion.s  from  the  IIFMF  aj)prai.sal 
rules  of  1028.3.‘j(c)  are  set  out  in  new 
§  l()28.3.'5(c)(2).  The  .structure  of  the 
final  rule  differs  from  that  of  the 
proposed  rule.  The  ])ropo.sed  rule 
excluded  certain  loan  types  from  the 
definition  of  “higher-risk  mortgage 
loan”  and  thereby  excluded  these  loan 
types  from  coverage  of  all  of  the 


“higher-risk  mortgage”  apprai.sal  rules. 

By  contrast,  the  final  rule  defines  a 
general  term — HBMF — and  incorporates 
exemptions  from  the  a])j)raisal  rides  in 
a  .separate  subsection.  §  l()28.3.'i(c)(2). 

As  discussed,  the  general  term  flBMF 
ai)])lies  also  to  loans  covered  hy  the 
revised  e.scrow  rules  in  {5 1()28.3.')(1)), 
with  exem])tions  specific  to  tho.se  rules 
enumerated  sejiaratelv  in 
§  l()28.3.'')(h)(2). 

'rims,  exenqitions  that  are  the  same  in 
both  the  escrow  rules  in  l()28.3.')(h) 
and  the  apprai.sal  rules  in  §  l()28.3.')(c) 
are  stated  sejiaratelv  in  the 
“exenqitions”  sections  for  each  set  of 
rules.  See  §  l()28.3.'5(h)(2)  and  (c)(2).  The 
following  exemptions  are  generally  the 
same  for  both  the  HBMF  escrow  rules 
and  the  HBMF  apprai.sal  rules:  new 
con.struction  loans,  bridge  loans,  and 
reverse  mortgages.  The  intent  of  this 
structure  is  to  make  clear  that  the 
Agencies  jointly  have  authority  to 
exempt  tran.sactions  from  the  appraisal 
rules,  whereas  onlv  the  Bureau  has 
authority  to  exempt  transactions  from 
the  e.scrow  rules. 

'I’he.se  exemptions  and  related  public 
comments  are  di.scus.sed  in  detail  below. 

25(c)(2)(i) 

Qualified  Mortgages 

'UFA  section  12911(1)  expressly 
excludes  from  the  definition  of  higher- 
risk  mortgage  anv  loan  that  is  a  (pialified 
mortgage  as  defined  in  I’lFA  section 
129(1  and  a  reverse  mortgage  loan  that 
is  a  (pialified  mortgage  as  defined  in 
TIFA  section  129(1.  l.'l  U.S.C.  1839(f). 
Rather  than  implement  one  exclusion 
for  (jualified  mortgages  and  a  separate 
exclusion  for  anv  reverse  mortgage  loans 
that  may  be  defined  by  the  Bureau  as 
(pialified  mortgages,  tlie  Agencies 
propo.sed  to  provide  a  single  exclusion 
for  a  (pialified  mortgage  as  that  term 
would  he  defined  in  the  Bureau’s  final 
rule  implementing  'FIFA  section  129C. 

!.'■)  U.S.C.  1839c. 

Before  authority  regarding  'I’lFA 
.section  129(1  transferred  to  the  Bureau 
under  the  Dodd-Frank  Act.  the  Board 
issued  the  2011  A'l’R  Bropo.sal.  which, 
among  other  things,  would  have  defined 
a  “(pialified  mortgage”  in  a  new 
subsection  of  Regulation  Z.  12  CFR 
228.43(e).  See  78  FR  2735)0,  27484-8.'') 
(May  11, 2011).  During  the  jiropo.sal 
lieriod  for  the  “higher-risk  mortgage” 
rule,  the  Bureau  had  not  yet  i.ssiied  final 
rules  implementing  TIF.A  .section  129(l’.s 
definition  of  “(pialified  mortgage.” 

Since  that  time,  the  Bureau  has  issued 
rules  defining  “qualified  mortgage.”  See 
2013  ATR  Final  Rule.  ??  1028.43(e). 
Consi.stent  with  the  propo.sed  definition 
of  “(jualified  mortgage,”  the  Bureau’s 
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final  rule  defines  “(jualilied  mortgage” 
as  generally  including  loans 
characterized  hv  the  absence  ol Certain 
featni'es  considenul  riskv,  such  as 
negative  amortization  and  balloon 
payments. 

The  Agencies  adopt  the  exemption  for 
"(jnalified  mortgages"  as  propo.seil.  with 
a  cross-reference  to  the  Bureau’s  final 
rules  defining  this  cla.ss  of  loans  in  12 
C:KR  1{)2(i.43{e). 

Public  (Cmments  on  the  Proposal 

All  commenters — including  national 
and  State  credit  union  trade 
a.ssociations.  as  well  as  national  and 
State  banking  trade  associations — 
supported  this  exemption.  Some 
hanking  trade  associations  believed  the 
exemption  was  aj)])ropriate  because 
(lualified  mortgages,  by  definition,  are 
safe  and  sound  transactions.  Other 
hanking  and  credit  union  trade 
a.sscM;iations  expressed  concern  that  they 
could  not  comment  specifically  on  the 
exemption,  becau.se  the  term  was  not  y(!t 
defined  by  the  Buniau. 

Discussion 

The  final  rule  incorporates  the 
exemj)tion  for  "(lualified  mortgages"  as 
propo.sed  because  the  exemption  is 
|)re.scribed  bv  statute  and  widelv 
.supjjorted  by  commenters.  The 
Agencies  note  that  some  commenters 
nujuested  that  the  final  rule  also  excanpt 
“(lualified  residential  mortgag(!.s." 
which  the  Dodd-Frank  Act  (ixempts 
from  the  risk  retention  rules  prescrilnul 
by  the  Act.  .See  Dodd-Frank  Act  .s(;ction 
tl41.  s(H:tion  TSO  of  the  S(H;uriti(!.s 
Kxchange  Act  of  1?)34.  1.t  II.S.O.  780- 
11{c)(l)((3{iii).  A  (lualified  residential 
mortgage,  however,  is  bv  statute  to  be 
defined  bv  njgulation  as  "no  broader 
than”  the  definition  of  (lualified 
mortgage  pniscrilxul  by  the  Buniau  in  its 
2013  ATR  Final  Ride.  .See  id.  at  .s(;c. 
780-1 1(e)(4)(C).  Therefore,  the 
exemption  for  (lualified  mortgages  will 
capture  all  (lualified  residential 
mortgages  and  a  separate  exemption  is 
not  neces.sary. 

:i5lc)(2)(ii) 

Transactions  Secured  hv  a  New 
ManufactunKl  Home 

The  Agencies  proposed  to  exclude 
from  cov(!rage  of  the  higher-risk 
mortgage  appraisal  rules  anv  loan 
.secured  solely  by  a  residential  structure, 
.such  as  a  manufactured  home.  *-  'rhe 


‘-Till!  A<;i!ii(:ii!s  pniposiMl  tn  oxcludi!  Iroin  llii! 
(Ictiniliiin  ol  ■■|ii<(h(!r-risk  iiioii5^;if>(!  lonn"  anv  loans 
MuairiMl  sololy  liy  a  “r(!si(l(!nlial  strurtuni."  as  that 
lonn  is  iisoil  in  Ko^ulation  Z's  (l(!rniilion  ot 
"(Iwollinj^."  .SV.'f!  12  CFR  l()2().2(a)(l!l).  Tho 
provision  was  inl(!n(l(!(l  to  oxcludi!  loans  that  aro 
not  socurod  in  wholo  or  in  part  Itv  land.  Thus,  lor 


Agencies  belitived  that  rtHiuiring 
appraisals  performed  by  ctaTifitid  or 
licen.s(!(l  apprai.sers  was  not  iippropriate, 
Ixtcause  such  transactions  typically 
more  closely  resemble  titled  vehicle 
loans.  At  the  .same  tinu!,  bti.sed  on 
outrtiiich,  the  Agttncies  btilieved  that  for 
loans  for  rttsidentiiil  .structures,  such  its 
manufactured  homes  that  are  .secured  by 
both  the  home  and  the  land  to  which 
the  home  is  attached,  itjipraisals 
perfornuHl  by  ctn  tified  or  licensed 
appraisers  are  fitasiblt!.  .Such 
transactions  were  therefore  covennl  by 
the  jiroposed  rule.  The  Agencies 
l)eli(!ve(l  the  exeinjition  for  a  loan 
secured  solely  by  a  residential  structure 
was  appropriate  pursuant  to  the 
exemption  authority  under  Til. A  section 
12‘.)H(b)(4)(B).  I.*!  ILS.C. 
l()2B.3.')(t))(4)(B). 

The  Agencies  nuine.sted  comment  on 
whether  the  propo.sed  exclusion  was 
apjnopriate.  and  if  not,  nia.sonable 
methods  by  which  creditors  could 
com])ly  with  the  nuiuirements  of  this 
jiroposed  rule  when  providing  loans 
.s(!cure(l  .solely  by  a  residential  structure. 
The  Agencies  akso  reiiuested  comment 
on  whether  some  alternative  standards 
for  valuing  r(!.si(l(!ntial  structures 
securing  higher-risk  mortgage  loans 
might  be  feasible  and  apjnojn  iate  to 
include  as  ])art  of  the  final  rule,  in  lieu 
of  an  appraisal  jierformed  by  a  certified 
or  licensed  apinaiser. 

Public  (Comments  on  the  Proposal 

(iommenters,  including  national  and 
.Stat(!  credit  union  trade  associations,  a 
manufactured  housing  industry 
consultant,  manufactured  housing  trade 
a.ssociations,  a  maltor  trade  association, 
a  lender  specializing  in  manufactured 
housing  financing,  and  national  and 
.State  banking  trade  as.sociations, 
submitted  comments  regarding  tbe 
(ixemption  for  loans  .secured  “solely  by 
a  residential  structure,”  but  limited 
their  comments  to  the  exem])ti()n  as 
aj)j)li(!(l  to  manufactured  homes.  The 
commenters  supported  exemjiting  loans 
secunid  solely  by  manufactunul  homes. 
Banking  trade  association  commenters 
iHilieved  that  the  statute  w'as  intended  to 
apply  only  to  loans  siicuitkI  at  least  in 
part  by  nud  projierty.  A  mannfactured 
housing  industry  consultant,  a 
manufactured  housing  lender,  and 
manufactured  housing  trade  as.sociation 
commenters  concurred  that  traditional 
ap])rai.sal.s  were  not  a|)|)r()priate  for 


(!xainpli!.  loans  s(!(:iir(!(l  l>v  inanula(:tni'(!(l  hoini!s 
that  arc!  not  also  s{!onr(!(l  by  llu!  land  on  which  Ihov 
aro  siltsl  W(!r(!  proposed  to  hi!  oxi;lud(!d  Iroin  tho 
didinition  ol  hi‘'h(!r-risk  moiif'a^o  loan.  ri!gardh!.ss 
ol  wholhor  tho  inannlacturod  homo  itsoll  is  doomod 
to  hi!  porsonal  jiroporty  or  risil  proportv  nnd(!r 
applienhio  .State  law. 


these  transactions  for  a  vari(!ty  of 
reasons,  inclitding:  (1)  A  lack  of 
(jiialified  and  trained  ap])rai.ser.s  to 
aiipraise  such  transactions,  especially  in 
runil  areas;  (2)  it  lack  of  comjiiirable 
siiles  iitid  limited  stiles  volume;  (3)  the 
high  exiiense  of  a])prai.s;il.s  relative  to 
the  cost  of  the  Inm.saction;  and  (4) 
inaccnr.ite  valuations  resulting  from 
tniditional  appriiisals.  Tbe 
mannfiictured  bousing  industry 
consultant  suggested  th.it  an  exenijition 
Wits  neces.sary  in  part  because  the.se 
loans  were  unlikely  to  (jualify  for  the 
(lualified  inortg.ige  exem])tion  due  to 
their  small  size,  which  would  in  turn 
increase  the  likelihood  that  they  would 
exceed  the  ])oint.s  and  fees  thresholds 
defining  (jualified  mortgages.  Saa 
Sl()2(i.43(e)(3). 

.Some  of  the  commenters  believed  the 
Agencies  should  ex])an(l  the  exeinjition 
to  include  financing  for  both  real  estate 
and  manufactured  homes,  known  as 
“land  home”  financing.  Mannfactured 
housing  trade  a.ssociation  commenters 
argued  that  traditional  ap])rai.sals  are  not 
a]i])r()])riate  for  these  transactions  for 
many  of  the  same  reasons  cited  for 
excluding  loans  secured  solely  by  a 
residential  strnctnre.  One  of  the.se 
mannfactured  housing  trade 
associations  also  exiiressed  the  view 
that  a])prai.sal.s  are  not  a])pro])riale 
becan.se  the  cost  of  tin;  home  it.self  is 
readily  known  to  consumers  through 
other  means.  In  addition,  the 
commenter  stated  that  in  rural  areas,  the 
cost  of  the  land  is  small  compared  to  the 
overall  value  of  the  transaction. '■*  This 
commenter  recommended  that  if  the 
Agencies  did  not  exclude  all  land  home 
transactions,  the  Agencies  in  tbe 
alternative  should  at  least  exclude  tho.se 
land  home  tran.sactions  that  are  under 
.S12.'),()()()  or  that  are  in  a  rural  area. 

One  commenter  also  (lue.stioned  the 
feasibility  of  aj)])rai.sal.s  for  such 
tran.sactions.  A  lender  specializing  in 
mannfactured  housing  financing  .stated 
that,  in  land  home  transactions,  the  land 
on  which  mannfactured  homes  will  In; 
located  is  often  not  identified  until  well 
after  the  time  appraisals  are  ty])ically 
ordered.  Moreover,  the  commenter 
stated  that  manufactured  homes  are 
tyjiically  not  available  for  an  interior 
visit  until  after  closing,  mgardle.ss  of 
whether  the  tran.saction  is  secured 
solely  by  the  home  itself  or  by  land  and 
home  tog(!ther.  As  an  alternative,  the 
commenter  suggested  different 
regulatory  language  for  the  exclusion, 
which  would  expand  the  exemption  to 


■‘‘Null!,  hinvuvur.  Iliiil  Hiu)tlii!r  niiiniilautmuil 
lii)u.sin<>  Iraili!  assuuialioii  i;oinnii!nti!r  slalail  that  llio 
niajurily  ol  niamilauturuil  liomus  aro  not  uonsiiluroil 
ail  iinprovonioni  or  i!iihan(:i!ini!iil  oltliaroal 
proporly  on  which  they  arc  sited. 
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land  home  transactions  and  would 
incorporate  an  existing  definition  of 
“inanufactured  home”  to  dearly 
eliminate  site-huilt  manufactured  homes 
from  the  exem])tion. 

Discussion 

Onhlic  commenters  generally 
confirmed  Agencies’  concerns  r(!garding 
the  a|)plication  of  the  a])])raisal  rules  to 
loans  secured  by  c:ertain  mannfactiired 
homes.  Accordingly,  the  Agencies  are 
excluding  certain  manufactured  honuis 
from  coverage  nmhir  the  final  rule. 
However,  in  the  final  ride,  the  Agencies 
are  modifying  the  exemption.  The 
j)ro|)osed  rule  would  have  exeinjited 
loans  “secured  solely  by  a  residential 
structure,”  which  was  intended  to 
exemjd  manufactured  homes  and  other 
types  of  dwellings  when  the  loan  was 
not  secured  at  least  in  jiart  by  land.  The 
language  in  the  final  rule  is  tailored  to 
exempt  tran.sactions  secured  hy  specific 
ty])es  of  dwellings.  Accordinglv.  the 
final  rule  exemjits  transactions  secured 
hy  a  new  manufactured  home, 
regardless  of  whether  the  structure  is 
attached  to  land  or  considered  real 
])roperty,  and  also  exempts  transactions 
secured  by  a  mobile  home.  boat,  or 
trailer. 

The  Agencies  believe  that  the 
manufactured  home  exenijition  should 
he  based  on  whether  the  manufactured 
home  securing  the  transaction  is  a  new 
home,  regardless  of  whether  land  also 
.secures  the  transaction.  lJ])on  further 
consideration,  the  Agencies  believe  that 
TILA  section  12t)H  is  intended  to  ajjply 
to  certain  transactions  without  regard  to 
whether  a  transaction  is  .secured  bv 
land.-*’*  Thus,  the  approach  in  the  final 
rule  is  focused  on  the  feasibilitv  and 
utility  of  reijuiring  certified  or  licensed 
appraisers  to  perform  ap])raisals  for 
particular  manufactured  home 
transactions. 

The  Agencies  believe  that  an 
exemption  for  new  manufac:tured  homes 
regardless  of  whether  the  loan  for  such 
a  home  is  also  secured  hv  land  more 
jirecisely  excludes  from  the  rule  those 
transactions  that  should  not  he  subject 
to  the  new  ajijjraisal  reijidrements. 


"TIk!  Agimcios  noli!  tliiit  llio  dnl'inition  of 
"hif^luir  risk  niort^ii^c!  loim”  in 'I'll.A  siiction  12911 
incorporalos  tlu;  dcdiiiilioii  of  "rosidontial  im)rtf;a<’i! 
loan." 'I'll.A  soclion  12911(0.  A  rosithnitial  inorlj’aj’o 
loan  is  dofinod.  in  |)arl.  to  inoludo  loans  involving 
ciM'tain  Ivpos  of  dwid lilies  that  an;  non-roal  ostalo 
nssidoncos.  I'll.A  soclion  1()2((:(:)(.')).  for  oxiiniph!, 
cooporativos  aiv  spocifically  d(!S(:ril)(!d  as  dwollinf’s 
undor 'I'll.A  soclion  ll):i(\v).  Mor<!ov(M'.  allhouj^h 
'I'll.A  soclion  12911  roc|iiiri!s  appraisals  that  conform 
to  f  IRKf.\  lill(!  XI.  Iho  Agimcios  do  not  Ooliovo  that 
'I'll.A  s(!clion  12!)H  is  limilod  to  transactions  sul)j(!ct 
to  fIKKIiA  till(!  XI  or  other  iMsthiial  roguialions. 
'rims.  Iho  Agoncios  holiovo  Iht;  slatuto  intmidod  to 
apply  Iho  a|>praisal  roc|uiromont.s  to  soino  loans  that 
aid  not  socurod  hv  land. 


Based  on  further  outreach,  the  Agencies 
understand  that  for  loans  secured  by 
both  new  manufactured  homes  and 
land,  a  valuation  is  often  performed  hy 
combining  the  inanufactnriui  home 
invoice  price  with  the  value  of  the  land, 
rather  than  hy  a  tnulitioniil  a])])rinsal 
that  is  based  on  the  collective  value  of 
the  structure  and  the  hind  on  which  it 
is  sited. 

The  Agencies  believe  that  reijuiring 
tnulitional  appraisals  with  interior 
insjiections  for  transactions  .secured  hv 
a  new  manufactured  home  would  add 
very  little  value  to  the  consumer  beyond 
existing  valuation  methods.  Moreover, 
because  it  may  he  difficult  or  impossible 
to  retain  qualified  appraisers  to  ])erform 
such  ajipraisals,  the  rule  could  result  in 
some  creditors  declining  to  extend  lotms 
for  manufactured  homes.  Exempting 
new  manufactured  homes  from  the  rule 
is.  therefore,  in  the  jnihlic  interest.  The 
Agencies  believe  that  such  an 
exemption  ahso  promotes  the  safetv  and 
soundness  of  creditors,  hecau.se 
creditors  will  he  able  to  continue  reiving 
on  standardized  valuations  that  are 
more  conducive  to  pricing  new 
manufactured  homes  than  are  aj)|)rai.sal.s 
performed  hy  a  certified  or  licensed 
aiipraiser. 

Accordingly,  in  ^  l()2().3.')(c](2)(ii).  the 
Agencies  are  exemiiting  from  the 
a])])raisal  reiiuirements  of  §  l()2(i.3.'>(c)  a 
tran.saction  secured  hv  a  new 
inanufactured  home.  Comment 
3.')(c)(2)(ii)-l  in  the  final  rule  clarifies 
that  a  transaction  .secured  hy  a  new 
manufactured  home,  regardless  of 
whether  the  tnmsaction  is  al.so  .secured 
by  the  land  on  which  it  is  sited,  is  not 
a  "higher-priced  mortgage  loan”  subject 
to  the  appraisal  reijuirements  of 
4?l()2(i.3.'5(c). 

35(c)(2)(iii) 

Tran.saction  Secured  by  Mobile  Home, 
Boat,  or  Trailer 

Section  l()2(i.3.')(c)(2)(iii)  of  the  final 
ride  also  sjiecifically  exempts 
tran.sactions  secured  hv  a  mobile  home, 
boat,  or  trailer.  This  is  consistent  with 
the  propo.sal,  which  would  have 
exemjited  these  tran.sactions  because 
they  are  secured  “solely  hv  a  residential 
strnctnre.”  The  Agencies  note  that  this 
exemption  iipplies  even  if  the 
tnm.saction  is  al.so  secured  hy  land. 
Comment  3.'j(c)(2)(iii)-l  clarifies  that, 
for  })nr]K).se.s  of  the  exemiition  in 

l()2(i.3.'i(c)(2)(iii),  a  mobile  home  does 
not  include  a  manufactured  home,  as 
defined  in  §  l()2().3.'5(c)(l)(ii). 

The  Agencies  believe  the  exemption 
is  in  the  public  interest,  hecau.se 
reijuiring  an  ajjjn  aisal  with  an  interior 
jirojKirty  visit  for  the.se  tran.sactions 


would  offer  limited  value  due  to 
exi.sting  jiricing  tools,  such  as  new 
product  invoices  and  jmhlicly-availahle 
jiricing  guides.  'I’he  Agencies  further 
lielieve,  for  jnirjioses  of  safety  and 
.soundness,  that  creditors  would  he 
better  served  hy  using  other  valuation 
methods  geared  .s|)ecifically  for  mobile 
homes,  boats,  and  trailers. 

35(cl(2)(iv) 

(ionstrnction  Loans 

In  the  jirojKisal,  the  Agencies  asked 
for  comment  on  whether  to  exemjit  from 
the  higher-risk  mortgage  ajijjrai.sal  rules 
transactions  that  finance  the 
construction  of  a  new  home.  The 
Agencies  recognized  that  for  loans  that 
finance  the  construction  of  a  new  home, 
an  interior  visit  of  the  jirojierty  securing 
the  loan  is  generally  not  feasible 
because  the  homes  are  jirojiosed  to  he 
built  or  are  in  the  jirocess  of  being  built. 
At  the  same  time,  the  Agencies 
recognized  that  construction  loans  that 
meet  the  ju  icing  thresholds  for  higher- 
ri.sk  mortgage  loans  could  jio.se  many  of 
the  same  risks  to  consumers  as  other 
tyjies  of  loans  meeting  those  thresholds. 
The  Agencies  therefore  reijuested 
comment  on  whether  to  exclude 
construction  loans  from  the  definition  of 
higher-risk  mortgage  loan.  The  Agencies 
also  sought  comment  on  whether,  if  tin 
exemjition  for  initial  construction  loans 
were  not  adojited  in  the  final  rule, 
creditors  needed  any  additional 
comjiliance  guidance  for  ajijilving 
'riLyVs  “higher-risk  mortgage”  ajijiraisal 
rules  to  construction  loans. 
Alternatively,  the  Agencies  requested 
comment  on  whether  con.struction  loans 
should  he  exemjit  only  from  the 
requirement  to  conduct  an  interior  visit 
of  the  jirojierty.  and  he  subject  to  all 
other  ajijiraisal  requirements  under  the 
jiropo.sed  rule. 

The  final  rule  adojits  an  exemjjtion 
from  all  of  the  HBML  ajqiraisal 
requirements  for  a  “tran.saction  that 
finances  the  initial  construction  of  a 
dwelling.”  This  exemjition  mirrors  an 
exi.sting  exemjition  from  the  current 
HBML  rules.  .See  exi.sting 
S  l()2(j.3.'5(a)(3),  al.so  retained  in  the  2013 
Escrows  Idnal  Rule, 

§102(i.3.S(h)(2)(i)(B). 

Public  (Comments  on  the  Proposal 

Ajijnaiser  trade  a.ssocialion 
commenters  believed  that  new 
con.struction  loans  should  not  he 
exemjited  hecau.se  consumers  needed 
the  jirotection  of  the  ajijirai.sal  rules. 
However,  all  other  commenters — 
including  national  and  State  credit 
union  trade  associations,  national  and 
.State  hanking  trade  associations,  banks. 
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a  mortgage  company,  a  financial  holding 
company,  a  home  builder  trade 
association,  and  a  loan  origination 
software  com])anv — supported  the 
propo.sed  exemption. 

('.ommenters  that  snpjjorted  an 
exemption  for  new  construction  loans 
had  varying  views  on  the  risks 
associated  with  these  loans,  all 
.su|)porting  the  commenters’  recpiest  for 
an  exem])tion  for  such  loans.  A  loan 
origination  software!  company  and  a 
hank  commenter  asserted  that  new 
construction  loan  intere.st  rates  and  fees 
are  often  high  hecan.se  the  loans,  which 
are  short-term,  have  inherentlv  gniater 
ri.sk.  Thus,  the  appraisal  rules  would  he 
over-inclusive  hecan.se!  they  weenlel 
aj)ply  e!ven  when  exteneleel  te)  prime 
l)e)rre)wer.s.  Similarlv.  a  hanking 
as.se)e;iatie)n  eiommemter  argneel  that  new 
e;onstrue:tion  loans  are  ne)t  theese  that 
(>)ngre!ss  intenekiei  to  target  in  the 
aj)prai.sal  rnkis.  whie.h  the  exemmenter 
vieiweel  as  le)ans  prie:e!el  higher  elne  te)  the 
relative  e;re!elit  risk  of  the  l)e)rre)we!r.  The! 
he)me!  huileler  traele  asseeeaatieni. 
however.  su|)j)e)rte!ei  an  e!xemptie)n 
i)e!e.au.se!  the  e:e)mmente!r  helieveui  that 
new  e:e)nstrne:tie)n  leeans  are  ne)t  as  riskv 
<is  the  leeans  tai'geteui  hv  (lejiigress  in  the 
"highe!r-risk  meertgage!”  ap])rai.sal  rules 
l)e!e;ause  the!se!  le)ans  reMUiire  e:le)se 
e:e)e)relinatie)n  hetweum  a  hank,  heeme! 
huileler,  anel  exensmner. 

The  finane:ial  he)leling  e;e)mpanv. 
me)rtgage!  e:e)mpany.  hanking  a.ssoe:iation, 
anel  le)an  e)riginatie)n  software  e:e)m])any 
e:e)mme!nter.s  sup])e)rte!el  an  e!xemptie)n  fe)r 
new  e:e)n.strne:tie)n  le)an.s  heuxiiise  thev  are 
tempeerary.  One  eef  the!.se!  exemmenters 
ne)te!ei  that  mee.st  mentgagevrelateel 
re!gulatie)ns.  sne:h  as  the)se  in  Regulatieni 
X  anel  Z.  make  aexx)mme)elatie)ns  fe)r 
tempeerary  leeans.  Otliens  neeteel  that  the 
pre)perty  .sexxiring  the  new  exin.struelion 
leean  ultimately  will  he  snhje!e:t  tei  an 
appraisal  uneler  TILA’s  “higher-risk 
me)rtgage'’  appraisal  rules  if  the 
pe!rmane)nt  finane;ing  re!j)lae;ing  the  new 
ex)nstrue:tion  leean  is  a  “higher-risk 
me)rtgage.“ 

Se!ve!ral  ex)mme!nters  .snppe)rting  an 
e!xemptie)n  e:iteel  ex)nex!rns  about  the 
fexisihility  anel  utility  of  i)e)rfe)rming 
interieer  insj)e!e:tie)n  ap])rai.sals  elnring  the 
ex)nstrne:tie)n  phase.  A  hank  ex)mmenter 
stateel  that  an  e!xe!m])tie)n  was  neuxleel 
heuxmse  a  home  nneler  ex)nstrne:tie)n  is 
ne)t  available  tor  a  ])hy.sie;al  ins])e)e;tie)n. 
Similarly.  e:re!elit  union  a.sse)e:iation  anel 
hanking  asse)e:iatie)n  ex)mmentt!rs  stateel 
that  an  interien'  visit  we)nlel  not  he 
feuisihle  elnring  the  ex)n.strnctie)n  jjha.se. 
Meerenever.  the  exHumente!!'  helieveel  an 
appraisal  was  unlikedy  to  yielel 
sulfienemt  infe)rmatie)n  aheent  the 
exnielition  e)f  the  j)re)pe!rty  te)  justify  the 
e:xpense  to  the  ex)n.snme!r.  A  hanking 


a.sse)e:iatie)n  ex)mme!nte!r  further  asse!rle!el 
that  the  usual  value  e)f  a  new 
ex)n.strne;tie)n  le)an  is  the!  value!  “at 
exempletion,”  se)  an  a])praisal  |)e!rfe)rme!el 
elnring  ex)nstrne;tie)n  we)nlel  ne)t  a.ssenss 
the!  value!  e)f  a  ex)mple!te)el  he)m(!. 

A  State  hanking  as.se)e:iatie)n 
exemmenter  as.se!rte!el  that  failing  te) 
exempt  new  ex)nstrue;tie)n  le)ans  ire)m  the 
final  rule  we)idel  re!snlt  in  e)])e!ratie)nal 
eliffie:ultie!S  anel  that  an  inle!rie)r 
inspe!e:tie)n  appraisal  we)idel  he!  e)f  little 
value  te)  exjusinners  in  the!.se! 
e;ire;um.stanex!s.  A  hank  ex)nnne!nte!r 
rexjuesteel  guielanex!  e)n  he)w  te)  ex)m])ly 
with  the  rules  leer  these  le)ans,  if  the 
Agenexes  eliel  ne)t  e)xe!m|)t  them  fre)m  the! 
ride. 

Discussion 

In  §  l()2t).3.')(e:)(2)(iv),  the  Age!ne;ie!s  are 
using  their  exemptie)!)  autheerity  to 
exempt  fre)m  the  final  rule  a 
“transae:tie)n  te)  finanex!  the  initial 
ex)nstrne:tie)n  e)f  a  elwelling.”  Unlike!  the! 
exinnptie)!)  for  "hrielge”  le)ans  that  the 
Agenenes  are  alse)  aeleipting  (.see  seiedieen- 
hy-se!e;tie)n  analysis  e)f  §  l()2().3.')(e:)(2)(v), 
l)(!le)w).  the  e!xe!mptie)n  fe)r  new 
ex)n.strne:tie)n  leeans  is  ne)t  limite!el  te) 
le)ans  e)f  twelve  me)nths  e)r  less.  This  is 
hexxinse  the  Agenexes  re!ex)gnize!  that 
new  ex)nstrue;tie)n  might  take!  le)nge!r  than 
twelve  me)nths  anel  that  there!fe)re!  new 
ex)nstrne;tie)n  leeans  might  he!  leer  te!rms  e)f 
leenger  than  twe!lve!  meenths.  3’his  asi)e!e:t 
e)f  the  exixnptie)!)  aele)])te)ei  in  the  fined 
rule  idse)  re!fle!e:ts  the  e!xi.sting  e!xem])tie)n 
fe)r  new  ex)nstrue:tie)n  beans  freem  the 
exirrent  Hl’ML  rides.  See)  §  l()2().3.')(a)(3). 

The  Agenexes’  eleeiisiem  to  eixexnpt 
the!se  types  of  transae:tie)ns  is  exmsi.stent 
with  wiele  support  leer  this  eixemjition 
reexiiveel  fremi  eximmenters.  whie:h 
largely  exenfirmeel  the  Agenexes’ 
exmixirns  about  the  elrawhaeTs  e)f 
sul)je!e:ting  theise  transae:tions  te)  the  ne)w 
HTML  appraisal  rexjuirements, 
jeartiexdarly  the  reKjuirement  feer  an 
interieer  insjeeedion,  USFAP-exemjeliant 
appraisal.  The  Age!ne:ies  akso  believe 
that  this  eixemptieen  is  important  te) 
ensure  ex)nsiste!ne:y  aexeess  meertgage 
rules,  anel  thus  te)  faexlitate  ex)mpliane;e!. 
In  aelelitie)!)  to  ne)ting  the  eixisting 
e!xe)mptie)n  fe)r  nenv  ex)n.strne:tie)n  le)ans 
fre)m  the  exirrent  HPML  rexpdrements. 
the  Ageinexeis  alse)  ne)te!  the  eixemption 
fe)r  theise  le)ans  fre)m  the  nenv  De)elel- 
Frank  Ae:t  al)ility-te)-re!pay  anel  “high- 
ex)st’’  mortgage  rideis  issiiexl  by  the 
Ifnreian.  S’ce?  2013  ATR  Final  Rule, 

S  102().43(a)(3)(ii),  anel  2013  MOKl’A 
Final  Ride.  102().32(a)(2)(ii).  *■’’ 


Morciov)!)’.  till!  i!xisliiif>  "lii^li-cosl  "  niiD'lfiagi! 
I'ulos  ciiiitiiiii  a  loiig.stanilin^'  oxinnplioii  loi' 
laiiislnictioii  loans  lioni  tho  limitation  on  lialloon 
payinonis.  .Soo  oxisling  S  l()2(i.X2((l)(  1  )(i). 


Due  to  their  temiiorarv  nature  anel  feir 
either  retasems.  theise  leians  teinel  te)  have 
highe!!'  niteis  anel  thus  ineere  eif  theim 
weiiilel  he  siilijeel  tei  the)  Ul^Mh  ajipraisiil 
nile!S  withe)nt  iin  e!xe!mptie)n.  Apj)iving 
the  IlFML  a])praisal  rules  te)  theise 
])roeliie;ts  miglit  siil)jee:t  theim  tei  riileis 
with  whie:h  exeielitens  might  ne)t  in  fae:t 
he!  iihle!  tei  ex)m])lv.  I  he  Agenexes 
there!ie)re!  l)e!lie!ve  that  this  exemiitiem 
will  he!l|)  e!n.siire!  thiit  a  ii.sefid  ex'e!eli1 
vehiede  feir  exmsnmers  remains  available 
te)  hnilel  anel  reivitalize  exmnmmitieis. 

'riu!  Age!ne:ie!s  alse)  re!e:e)gnize  that  nenv 
ex)nstrne:tie)n  leitins  can  he  .in  im])e)rtant 
preiehiel  lor  iminy  eTeeliteirs.  enabling 
them  te)  streingthen  anel  eliversify  their 
leneling  portfolios.  The  Agenexes  are 
akso  ne)t  aware  e)f.  anel  ex)mme!nte!r.s  eliel 
ne)t  e)ffe!r.  evielenex!  eif  wielespreael 
valnatie)!)  ahii.ses  in  loans  te)  finanex!  new 
ex)nstrne:tie)n.  Thus,  the  Agenexes  finel 
that  the  e!xem])tie)n  is  both  in  the  piihlie; 
intereist  anel  ))re)me)te!.s  the  .salety  anel 
soiineineiss  of  e:re!elite)rs.  .See  TII.A 
.se!e:tie)n  1 29H(h)(4)(B).  l.S  l)..S.G. 
l()30h(h](4)(B). 

rhe  Agenexes  alse)  wisheiel  tei  edarifv  in 
the  final  rule  the!  treatment  of 
“ex)nstrne:tie)n  tei  permanent”  beans, 
exmsisting  eef  a  single  leetin  that 
tninsibrms  inte)  perm;ment  finanexng  ;it 
the!  e!nel  eif  the  ex)nstriie;tie)n  jehiise!.  Feir 
this  reasein,  the  exemmentarv  e)f  the  final 
rule!  ine:lneb!S  gnielanex!  em  the 
iil)])lie:atie)n  of  v.irioiis  rules  in 
Re!giil;itie)n  Z  to  these  beans  that 
ptindbels  giiiebiiux!  preeviebul  in 
exemmentarv  leer  the  new  “high-exist" 
meertgage  rules.  Saa  2013  U()FBA  Final 
Rule,  comment  32(a)(2Kii)-l . 
.Sieeexfiexdly.  exemment  3.')(e:)(2)(iv)-l 
e:larifie!s  that  the  exednsieen  leer  loans  to 
finance  the  initial  ex)nstrue:tie)n  of  a 
elwelling  apjelies  tee  a  e:onstriie:tie)n-e)nly 
bian  as  well  as  to  the  construction  jelucse 
eef  a  ex)nstriie:tie)n-te)-pe!rmane!nt  loan. 

The  exemmexit  further  edarifies  that  the! 
HPML  a])])rai.sal  rub!s  in  ^  102().3.')(e;)  elo 
apply  if  the  permanent  finanexng 
ejualifiees  as  an  HTML  uneler 
S  102().3.')(a)(l )  anel  is  not  eetherwise 
e!xe!mpt  from  the  rulers  uneler 
§102().3')(e:K2). 

The  eximment  alse)  ])re)vieles  guielanex! 
e)n  the!  appliexition  e)f  Regulatiem  Z’s 
genenil  cb)seei-e)nel  mortgage  b)an 
elisedeesiire  reeiiiirements  to  ex)nstrue:tie)n- 
te)-pe!rmane!nt  b)ans.  Te)  this  enel,  the 
eximment  stateis  that,  when  a 
ex)nstrue;tie)n  bian  may  he  pexmanently 
fin<mex!ei  by  the  same  ex'eeliteir,  the 
general  elisedeisnre  rexjuirements  feir 
edei.seel-enel  exeelit  1020.17)  preiviele 
that  the  exeelitor  may  give  either  erne 
eximhinexl  elisedeisnre  for  heith  the 
ex)nstriie;tie)n  finanexng  anel  the 
peirmanent  finanexng.  eir  a  sejiarate!  seit  eif 
elisedeisnres  feir  each  eif  the  two  jihases 
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as  thougli  they  were  two  separate 
transactions.  See  l()2().17((:)((i)(ii)  and 
connnent  1 7(c.){(i)-2.  The  connnent 
explains  that  l()2().l  7((;)(()){ii] 
addresses  only  how  a  creditor  may  elect 
to  (li.sclose  a  constrnction-to-])ermanent 
transaction,  and  that  which  disclosing! 
o])tion  a  creditor  elects  under 
§  l()2().l  7(c)(())(ii)  does  not  affect 
wh(!ther  the  permanent  jihase  of  the 
transaction  is  subject  to  ^  102(5. 3.'j(c). 

'I’he  comment  further  exjilains  that, 
when  the  creditor  disclo.ses  the  two 
])hases  as  separate  tran.sactions,  the 
annual  percentage  rate  for  the 
|)i!rmanent  phase  must  he  compared  to 
the  average  prime  offer  rate  for  a 
transaction  that  is  comparable  to  the 
jiermanent  financing  to  determine 
coverage  under  §  102(5. 35(c).  The 
comment  also  exjilains  that,  when  the 
creditor  di.scloses  the  two  jihases  as  a 
single  tran.saction,  a  single  annual 
])ercentage  rate,  reflecting  the 
appropriate  charges  from  both  phases, 
mii.st  be  calculated  for  the  tran.saction  in 
accordance  with  102(5.35  and 
appendix  13  to  jiart  102(5.  'I’he  comment 
also  clarifies  that  the  APR  must  hi! 
comiiared  to  the  APOR  for  a  transaction 
that  is  comparable  to  the  jiermanent 
financing  to  determine  coverage  under 
§  102(5. 35(c).  If  the  transaction  is 
determined  to  hi!  an  HPML  that  is  not 
oth(!rwise  exempt  under  §  102(5. 35(c)(2), 
only  the  ])ermanent  pha.se  is  subject  to 
the  HPML  apiuaisal  reqiur(!ment.s  of 
S  102(5. 35(c). 

35(c)(2}(vl 
Bridge  Loans 

In  the  proposal,  the  Agencies  also 
reipiested  comment  on  whether  the 
ajipraisal  rules  of  TILA  sedion  120H 
should  apjily  to  temporary  or  "bridge” 
loans  with  a  t(!rm  of  12  months  or  less. 

15  IJ.S.C.  l(530h.  If  such  an  exemption 
were  not  adopted,  the  Agencies  sought 
comment  on  whether  any  additional 
compliance  guidance  would  be  needed 
for  ajiplying  the  new  appraisal  rules  to 
bridge  loans.  The  Agencies  .stated 
concerns  about  the  burden  to  both 
creditors  and  consumers  of  imiiosing 
the  rule's  reipiirements  on  such  loans 
and  (piestioned  whether  such 
r(!(iuirements  would  be  nsefiil  for  many 
consumers. 

As  ex])lained  in  the  proposal,  bridge 
loans  are  short-term  loans  tyiucally  us(!d 
when  a  consumer  is  buying  a  new  home 
l)(!fore  selling  the  consumer’s  existing 
home.  Usually  secured  by  the  exi.sting 
home,  a  bridge  loan  provides  financing 
for  the  new  home  (often  in  the  form  of 
the  down  payment)  or  mortgage 
payment  assistance  until  the  consumer 
can  sell  the  existing  home  and  .seciiri! 


])ermanent  financing.  Bridge  loans 
normally  carry  high(!r  interest  rates, 
jKiints  and  tees  than  conventional 
mortgages,  regardless  of  the  consumer’s 
creditworthiness. 

In  102(5. 35(c)(2)(v),  the  final  rule 
adopts  ail  exiinqition  from  the  new 
I IPML  a])])rai.sal  rules  for  a  "loan  with 
a  maturity  of  12  mouths  or  less,  if  the 
purpose  of  till!  loan  is  a  ‘bridge’  loan 
connected  with  the  acquisition  of  a 
dwelling  intended  to  become  the 
consumer’s  ])rinci|)al  dwelling.” 

Public  (Comments  on  the  Proposal 

Almost  all  conuuenter.s — including 
national  and  State  banking  as.sociations, 
national  and  State  credit  union 
associations,  a  mortgage  company,  a 
financial  holding  company,  a  loan 
origination  .software  company,  a  home 
builder  trade  association,  and  a  hank — 
sui)])orted  an  exemption  for  bridge  loans 
for  many  of  the  same  reasons  that 
commenters  .supported  exenqiting 
construction  loans.  Several  conuuenter.s 
(imphasized  that  the.se  loans  are 
tenqiorary,  and  .some  further  pointed 
out  that  imposing  ajijiraisal 
r(!(|iurement.s  was  imneces.sarv  because 
bridge  loans  are  nltimalelv  converted  to 
permaiKint  financing  that  will  be  subject 
to  the  appraisal  rules.  Other 
commenters  argued  that  the  protections 
of  the  a])prai.sal  rules  wiire  not  needed 
because  bridge  loans’  higher  rates  are 
generally  unrelated  to  a  consumer’s 
creditworthiness;  they  argued  that 
TILA’s  new  “higher-risk  mortgage” 
appraisal  rules  were  intended  for  loans 
made  to  more  vulnerable,  less 
creditworthy  consumers  without  other 
credit  options. 

Some  commenters  as.serted  that 
failing  to  exemjit  these  loans  would 
result  in  operational  difficulties  and 
would  be  of  little  value  to  consumers.  In 
this  regard,  one  commenter  discussed 
the  difficulties  of  conqiaring  an  APR  to 
a  “comparable”  APOR  for  these  loans. 
One  credit  union  association  commenter 
believed  that  without  an  exeiujition, 
consumers’  access  to  bridge  loans  would 
he  riiduced.  Some  commenters 
riKjiiested  that  the  Agencies  exempt  all 
tyjies  of  temporary  loans.  Appraiser 
trade  association  commentiirs  believed 
that  the  Agencies  should  not  allow  an 
exenqition  imle.ss  there  was  a 
compelling  iiolicy  rea.son  to  do  so. 

Disf:ussion 

I'he  Agencies  are  adopting  an 
exemjition  for  “bridge”  loans  of  12 
months  or  less  that  are  connected  with 
the  acipiisition  of  a  dwelling  intended  to 
become  the  consumer’s  principal 
dwelling  for  several  rea.sons.  First,  the 
Agencies  believe  that  with  this 


exemption,  the  consumer  would  still  be 
afforiled  the  juotection  of  the  apprai.sal 
rides.  This  is  because  bridge  loans  used 
in  connection  with  the  acquisition  of  a 
new  home  are  ty|)ically  secured  bv  the 
consumer's  exi.sting  home  to  facilitate 
the  purchase  of  a  new  home.  Thus,  the 
consumer  would  hi!  afforded  the 
protections  of  the  apjuaisal  rules  on  the 
Jiermanent  financing  secured  bv  the 
new  home.  This  would  include  the 
jirotections  of  §  l()2(5.35(c)(4)(i) 
regarding  jirojierties  that  are  j)ot(!ntialIv 
fraudulent  flijis. 

Second,  commenters  generallv 
confirmed  the  Agencies’  concerns 
(!Xj)res.sed  in  the  jirojiosal  about  the 
burden  to  both  creditors  and  consumers 
of  imjiosing  TILA  .section  12()H’s 
heightened  ajijirai.sal  r(!qiiirement.s  on 
short-term  financing  of  this  nature.  As 
noted  in  the  jiroposal,  the  Agencies 
recognize  that  rates  on  .short-term  bridge 
loans  are  often  higher  than  on  long-term 
home  mortgages,  so  these  loans  may  be 
more  likely  to  meet  the  “higher-risk 
mortgage  loan”  triggers.  As  also  noted  in 
the  iirojio.sal  and  echoed  bv 
commenters,  “higher-risk  mortgages” 
under  TILA  .section  129H  would 
generally  hi!  a  credit  ojition  for  less 
creditworthy  consumers,  who  mav  hi! 
more  vulnerable  than  others  and  in  need 
of  enhanced  consumer  jirotections,  such 
as  TILA  section  12hH’.s  sjiecial  ajijirai.sal 
reijnirements.  However,  a  bridge  loan 
consumer  could  he  subject  to  rates  that 
would  exceed  the  higher-ri.sk  mortgage 
loan  thresholds  even  if  the  consumer 
wiiidd  (jiialify  fora  non-higher-risk 
mortgage  loan  when  seeking  jiermanent 
financing.  The  Agencies  do  not  believe 
that  (kiugress  intended  TILA  section 
1291 1  to  ajijily  to  loans  simjily  because 
they  have  higher  rates,  regarilless  of  the 
consumer’s  creditworthine.ss  or  the 
piirjio.se  of  the  loan. 

Further,  the  Agencies  rec.ognize  that 
the  exemjition  can  helji  facilitate 
comjiiiance  by  generally  ensuring 
consistency  across  residential  mortgage 
rules.  Such  consisteucy  can  reduce 
comjiliance-related  burdens  and  risks, 
thereby  jiromoting  the  safety  and 
.sonndness  of  creditors.  The  Agencies 
akso  believe  that  consistency  acro.ss  the 
rules  can  reduce  ojieralional  risk  and 
sujijiort  a  creditor’s  ahilitv  to  offerthe.se 
loans,  which  can  enable  creditors  to 
strengthen  and  diversify  their  lending 
jiortfolios. 

In  jiarticnlar,  the  Agencies  note  the 
current  exemjition  for  “temjiorarv  or 
‘bridge’  loans  of  twelve  months  or  le.ss 
from  the  exi.sting  HPML  rules  (retained 
in  the  2013  Escrows  Final  Rule, 

S  l()2(5.35(li)(2)(i)((’,)).  hut  also  a  similar 
exemjition  from  TlLA’s  new  aliility-to- 
rejiay  reijnirements.  See  existing 
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§  1020. 3.5(a)(3).  .S'eeTIbA  section 
120(:(a)(8).  15  l)..S.C.  1030c(a)(8);  2013 
ATR  Final  Rule.  ^  1020.43(a)(3)(ii).  In 
addition,  longstanding  llOFl’A  rules 
have  inclmhul  an  (ixcejjtion  from  tin; 
balloon  payment  prohibition  for  "loans 
with  maturities  of  less  than  one  vear.  if 
the  j)nrpose  of  the  loan  is  a  ‘bridge’  loan 
connected  with  the  acquisition  or 
construction  of  a  dwelling  intended  to 
Ixicome  the  consumer’s  princijial 
dwelling."  1020.32(d)(l)(ii).  The  final 
llOEFA  rules  adopted  by  the  Hurean 
contain  the  same  exception  with  minor 
chang(;s  for  conformity  across  mortgage 
rules.  .See  2013  llOFFA  Final  Rule. 

S  1()2(i.32(d)(l)(ii)(B)  (revising  the 
exception  to  cover  bridge  loans  of  12 
months  or  less,  rather  than  le.ss  than  one 
year). 

Like  the  HOERA  ext;eption  from  the 
balloon  payment  jn'ohihition.  the  final 
IIRML  apprai.sal  rule  does  not  exempt 
all  loans  with  terms  of  12  months  or 
hiss.  Only  bridge  loans  of  12  months  or 
less  that  are  made  in  connection  with 
the  accpiisition  of  a  consumer’s 
principal  dwelling  are  exempted. 
(Con.strnction  loans  are  separately 
exempted  under  l()2(>.35(c)(2)(iv). 
discnssiid  in  the  corresponding  .section- 
l)y-.s(iction  analysis  above.)  The 
Agiiiicies  btilieve  that  the  HFML 
apprai.sal  rule  might  Ixi  approjiriatelv 
ap])lied  to  otluir  tyj)(is  of  temporarv 
financing,  particularly  l(im])orarv 
financing  that  does  not  result  in  the 
consumer  ultiniatcily  obtaining 
piii'inanent  financing  covered  bv  the 
appraisal  rule. 

Finally,  as  with  new  construction 
loans,  the  Agencies  are  not  aware  of. 
and  coimmmters  did  not  offer,  evidence 
of  widespread  valuation  ahu.ses  in 
bridge  loans  of  twelve  months  or  le.ss 
usecl  in  connection  with  the  acquisition 
of  a  consumer’s  princi|jal  dwcdling.  For 
all  these  reasons,  the  Agencies  find  that 
the  exemption  is  both  in  the  public 
inter(!.st  and  promotes  the  .safety  and 
.soimdne.ss  of  creditors.  .See'l'lLA 
section  129H(b)(4)(B).  15  l]..S.(;. 
l(>3‘)h(h)(4)(n). 

:i5(cl(2llvi) 

R(;\'(!r.se  Mortgage  Transactions 

The  Agencies  ])ropo.sed  to  exempt 
nwerse  mortgage  transactions  subject  to 
§  1028.33(a)  from  the  definition  of 
“higher-risk  mortgage  loan."  3'he 
Agmicies  jiroposed  this  exemption  in 
l)art  b(!canse  the  |)roprietary  (private) 


""llu!  i!X(!ni|)ti(in  Idi'  "!(Mn|)iiiiirv  or  ■hridf'i!'  loiins 
ol  twolvo  months  or  loss"  in  llL.X’s  aliilily-to-ropay 
nil(;s  codiliits  an  oxtmiplion  from  tin;  ciirront  "hif;!!- 
co.st"  and  MI’ML  n^pavimait  al)ilitv  nuiniriMiumts. 
Stff  oxislin^  tjtj  l()2(i.;i4(a)(4)(\ ).  Ht^ti.S.SlalCf)  and 


revtu'se  mortgage  market  is  effect ivtdv 
nonexistent,  thus  the  v.i.st  imijority  of 
rever.se  mortgage  transactions  made  in 
tlu!  United  .Stiites  today  are  insured  by 
FHA  as  part  of  tin;  U..S.  Drqjartmtml  of 
Housing  and  Urban  Development’s 
(HUD)  Honu!  Erpiity  (Conversion 
Mortgage  (HECCM)  Rrognnn.  'I’lie 
Agencies  stattul  that  I’lLA’s  new 
"high(!r-risk  mortgagt;’’  :t])prais;il  rules 
are  argnahly  unnecessary  bttciinst! 

HE(',M  cretlitors  must  atihere  to  sitecific 
standards  designed  to  protect  both  the 
creditor  and  the  consumer,  including 
robust  apprai.sal  rules.  *“  In  addition,  a 
methodology  for  determining  AlTlRs  for 
reverse;  mortgage  transactions  does  not 
currently  exist,  so  cn;ditors  would  be; 
einahle;  te;  ele;te;rmine;  whether  the  APR  of 
a  given  re;ve;r.se;  meatgage  transae;tie)n 
e;xe:i;eele;el  the;  rate;  thresheelels  elefining  a 
"higher-risk  me)rlgage;  le)an’’  (HFML  in 
the;  final  rule). 

At  the;  same;  time,  the;  Age;ne:ie;s 
e;x])re;sse;el  e:e)ne:e;rn  that  ])re)vieling  a 
permanent  e;xe;m])tie)n  feeriill  re;ve;rse; 
meertgiege  trims:ee:tie)ns.  hedh  private;  anel 
HE(CM  pre)elne:ts.  e:e)idel  ele;ny  ke;y 
j)re)te;e;tie)ns  te;  e:e)nsnme;rs  whe;  relv  e)n 
re;ve;rse;  me)rtg<ige;s.  Heewever.  the 
Age;ne:ie;s  pre)pe).se;el  the;  e;xe;mptie)n  een  at 
le;<ist  cl  tempeii'iirv  hiisis.  a.sserting  that 
aveiieling  any  j^eitentied  elisriqitiem  eif  this 
.se;gme;nt  e)f  the;  meatgage;  imirkeit  in  the; 
ne;;ir  le;rm  weinlel  he;  in  the;  puhlie: 
inte;re;st  iinel  ])re)me)te;  the;  seifety  anel 
seamelne;ss  eif  e:re;elite)rs. 

The;  Age;ne:ie;s  re;e]ue;ste;el  e:eanme;nt  em 
the;  cippreipriateness  e)f  this  e;xe;mptie)n. 
The;  Age;ne;ie;s  at.se)  sought  e:e)mme;nt  e)n 
whether  iivailable  inelice;s  exi.st  that 
Iraeik  the;  APR  fe)r  re;ve;rse;  meertgages  iinel 
eanilel  be  use;el  by  the  Bnre;an  to  de;ve;le)]) 
anel  publish  an  APOR  for  these; 
tran.sae;tie)ns.  eir  whe;the;r  sue:h  an  inele;x 
coulel  be;  ele;velope;el.  ne)ting.  fe)r 
excim])le;.  infeaination  ])ut)li.she;el  by 
flUD  on  HECCMs.  inchieling  the  e:ontnie:t 
rate.  *■' 

As  eli.se:n.sse;el  further  beleiw.  in 

1028.35(e;)(2)(vi)  e)f  the;  final  rule,  the; 
Age;ne;ie;s  are;  aele)pting  the  pre)pe).se;el 
e;xe;m])tie)n  feir  a  "re;ver.se;-me)rtgage; 
tran.saediem  .sut)je;e;t  te)  1028. 33(a).’’ 

Public:  (Comments  on  the  Proposal 

Natie)nal  anel  State;  e;reelit  nnieai  traele; 
as.se)e:iatie)ns.  as  we;ll  as  a  State;  hanking 
traele;  asse)e:iatie)n.  sup])e)rte;el  the; 
])re)pe).se;el  e;xe;mptie)n.  He)we;ve;r. 


'^.S'cc  liiinKiii.  Ilcyciyc  A/fa7<,>(/t;cs;  Hyporl  to 
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a])])rai.se;r  trade;  association  c:e)mme;nte;rs 
generally  l)e;lie;ve;el  that  e;xe:lueling 
iqipniisiil  prote;i:tie)ns  wonlel  hiirm 
ce)nsume;r.s.  ])iirtie:ularly  senior  e:itizi;ns. 
anel  is  i:e)ntrarv  to  pnblie:  ])e)licy. 
Apiiraiser  tniile  as.sociation.  re;alte)r 
traele;  iis.se)e:iatie)n.  anil  reve;rse;  mortgiige 
le;neling  traele;  as.se)e:iiitie)n  e:e)mme;nte;rs 
.sngge;ste;el  that  any  exemption  shoulel  be; 
limiteel  to  reverse  mortgages  uneler  the; 
FHA  Hl'CCCM  jirognim  anel  not  e;xte;nele;el 
to  proprietary  proelucts.  be;e:iinse;  HE(CM 
e:e)nsunu;rs  are;  affe)reli;d  ii 
e:e)mpre;he;nsive;  iinel  manelatory  .set  of 
a])])raisal  pre)te;e:tie)ns.  riie  re;ve;rsi; 
mortgiige;  le;neling  traele  iis.se)e:iiitie)n  also 
sugge;ste;el  cire:umstane:e;s  uneler  which 
re;ve;r.se;  me)rtgage;s  shoulel  be;  ile;e;meel 
qualifieel  me)rtgage;s  anel.  thus,  ejualifv 
for  an  exemjition  on  that  basis.  Se^e 
section-bv-seiition  analysis  of 
Sl()28.3.5(e:)(2)(i). 

No  e:e)nmu;nte;rs  offereel  suggestions 
on  an  apjiropriate  ajijiroae-.h  for 
eleveloping  an  APOR  for  reverse 
mortgages.  Ai)praise;r  traele  a.sse)e:iiitie)ns. 
who  only  suppe)rte;el  an  exenqition  for 
HECCMs.  l)e;lie;ve;el  that  the;  rule;s  shoulel 
a])j)lv  to  reverse;  mortgages  e;ve;n  though 
inelie:e;s  ilo  not  e;urre;ntly  e;xist.  A  re;vi;r.se; 
mortgage;  le;neling  traele  as.sociation 
t)e;lie;ve;d  that  t)ene:hmiirk  inelie;e;.s  for 
re;ve;r.si;  nie)rtgage;s  e:e)ulel  be;  elevelopeel. 
but.  sup])orting  the;  projio.seel 
i;xe;m])lion.  e]ue;slie)ne;il  whe;the;r  one; 
shoulel  be. 

Discussion 

The;  Age;ne:ie;s  are;  aelojiting  the 
pro])e)se;ei  exemption  for  a  “reverse- 
mortgage  tninsaction  subject  to 
§  1028.33’’  for  the;  same;  biisie;  reasons 
elisiaisseel  in  the  propo.sal.  which  were; 
affirmeel  liy  most  commenters.  I’he; 
Age;ne:ie;s  share  e;e)ne;e;rns  exjiresseel  by 
.some  ce)mme;nte;rs  about  the;  ri.sks  to 
eionsnmers  of  reverse;  mortgages 
ge;ne;riilly.  anel  of  proprietary  re;ve;rse; 
mortgage;  loans  in  jiarticnlar.  Projirietary 
re;ve;rse;  mortgage  loans  are  not  insnreel 
by  FHA  or  any  other  gove;rnment  entity, 
so  j)ayments  are  not  gniirante;e;el  by  the; 
U.S.  ge)ve;rnme;nt  to  e;ithi;r  e;e)nsnme;rs  or 
cre;elitors.  By  contnist.  HECMs  are; 
insnreel  by  FHA  anel  subject  to  a  numt)e;r 
of  rules  anel  re;strie;tions  elesigneel  to 
reehice;  risk  to  both  ce)nsume;r.s  anel 
e:re;elite)rs.  ine:lueling  appriiisal  rule;s.  Spa 
TILA  .se;e:lie)n  1 29H(1))(4)(B).  15  U.S.(C. 
183nh(l))(4)(B). 

As  ne)te;el  in  the;  ])re)pe)sal.  heiwever, 
there;  is  little;  te)  ne)  niiirket  fe)r 
pre)prie;tiirv  re;ve;rse;  me)rtgiige;s.  anel 
])re)spe;e:ts  fe)r  the;  re;e;me;rge;ne;e;  eif  this 
market  in  the;  ne;ar-te;rm  are;  remeete;."' 
HE(CMs  e;ompri.se;  virtually  the;  entire; 
re;ve;r.se;  meertgage;  marke;t  iinel  are  .subje;e:t 
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to  i'HA’s  extensive  HECiM  rules,  which 
include  appraisal  r(;(juirein(;nts.-<*  In 
addition,  the  Agencies  helievc;  that 
unwarranted  creditor  liahilitv  and 
operational  risk  could  arise  il  the  rule 
were  applicul  to  loans  that  a  creditor 
cannot  definitively  d(;terinine  are  in  fact 
subject  to  the  rule,  as  is  tlu;  case  here, 
where  no  rate  benchmark  (ixists  for 
measuring  whether  a  reverse  mortgage! 
loan  is  an  HOME.  Thus,  without  an 
exemption  for  reveiise  mortgages, 
creditors  would  he  susce])tihle  to  risks 
that  could  negatively  affect  their  safetv 
and  soundness. 

In  reevaluating  the  ])roposed 
exem|)tion,  the  Agencies  also  focaised 
more  attention  on  the  fact  that  TlLA’s 
“higher-risk  mortgage"  apprai.sal  rules 
apply  only  to  closed-end  ])roducts. 

Many  (and  historically  most)  rever.se 
mortgages  are  open-(!nd  products.  The 
Agencies  are  concerned  about  creating 
anomalies  in  the  market  and  compliance 
confusion  among  creditors  by  applving 
one  set  of  rules  to  closed-end  reverse 
mortgages  and  another  to  oi)en-end 
reverse  mortgages.  The  Agencies  note 
that  compliance  confusion  among 
creditors  can  create  burden  and 
operational  risk  that  can  have  a  negative 
impact  on  the  safety  and  soundness  of 
the  crciditors.  The  Agencies  are 
concerned  that  this  bifurcation  of  the 
rule’s  application  could  also  hinder 
cr(!ditors  from  offering  a  range  of  reverse 
mortgage  product  choices  that  support 
the  cniditors’  loan  portfolios  while  also 
henefitting  consumers.  In  short, 
(jiiestions  remain  for  the  Agencies  about 
wlieth(!r  this  rule  is  the  approjoriate 
vehicle  for  addressing  ap])raisal  i.ssues 
in  the  reverse  mortgage  market. 

The  Agencies  niinain  concerned  about 
the  potential  for  abuse  nilated  to 
ajjpraisals  even  with  HECMs,  which  are 
subject  to  a])])rai.sal  rules.  Indeed, 
evidence  exists  that  ])rohlems  of 
property  value  inflation  and  fraudulent 
fli])])ing  occur  even  in  the  HE(]M 
market. The  Agencies  i)lan  to  continue 
monitoring  the  reverse  mortgag(!  market 
clo.sely  and  address  a])j)raisal  issues  as 
needed,  including  through  consultations 
with  the  Bureau  regarding  any 
initiatives  to  revisit  ])reviou.slv-issued 
reverse  mortgage  ])rojK)sals  (78  FR 
,'58.'j3t).  .'53038-.')8(i.'5h  (Sent.  24.  2012)). 

I’or  all  the.se  reasons,  tne  Agencies 
have  concluded  that  an  exemption  for 
all  reverse  mortgages  at  this  time  from 
this  rule  is  in  the  public  interest  and 
promotes  the  .safetv  and  soundness  of 
creditors.^* 

■*'  .SVv'  I  It  II)  I  liindliook  423.S.  1 .  cli.  a. 
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35(c)(3)  Ai)praisals  Hequived  for  Hii’l^cr- 
Priced  Mortgdgc  Loons 

3.'i(c)(3)(i)  In  (ieneral 

(Consistent  with  Tll.A  section  129H(a) 
and  (1))(1),  the  pro])o.sal  provided  that  a 
creditor  shall  not  extend  a  higher-risk 
mortgage  loan  to  a  consumer  without 
obtaining,  jirior  to  consummation,  a 
written  ajiprai.sal  iierformed  hv  a 
certified  or  licensed  appniiser  who 
conducts  a  physical  visit  of  the  interior 
of  the  property  that  will  secure  the 
tran.saction.  1.8  D.S.CC.  l()3nh(a)  and 
(h)(1).  In  new  §  l()2().3.8(c)(3)(i).  the  final 
rule  adopts  this  pro|)o.sal  without 
change. 

3.8(c)(3)(ii)  Safe  Harbor 

In  the  propo.sed  rule,  the  Agencies 
proposed  a  .safe  harbor  that  would 
e.stahlish  affirmative  steps  creditors  can 
follow  to  ensure  that  they  satisfy 
statutorv  obligations  under  TIEA  section 
129H(a)  and  (h)(1).  1.8  U.S.C.  Ifi39h(a) 
and  (h)(1).  This  was  done  to  addre.ss 
compliance  uncertainties,  which  are 
di.scussed  in  more  detail  below. 

The  7\gencies  are  adojiting  the  final 
rule  suhstantiallv  as  ])roposed. 
Specifically,  under  new 

l()2().38(c)(3)(ii),  a  creditor  would  he 
deemed  to  have  obtained  a  written 
a])])rai.sal  that  meets  the  general 
a])])iai.sal  r(!(juirement.s  now  adopted  in 
§  l()2().38(c)(3)(i)  if  the  creditor: 

•  Orders  the  appraiser  to  ])erform  the 
api)raisal  in  conformity  with  IJSRAB 
and  FIRREA  title  XI,  and  anv 
imj)lementing  regulations,  in  effect  at 
the  lime  the  ap])rai.ser  signs  the 
a])praiser's  certification 
(Sl()28.38(c)(3)(ii)(A)): 

•  Verifies  through  the  National 
Registry  that  the  apprai.ser  who  signed 
the  aj)j)rai.ser's  certification  holds  a 
valid  appraisal  license  or  certification  in 
the  State  in  which  the  appraised 
])roi)erty  is  located  as  of  the  date  the 
appraisal  is  signed 
(§192n.38(c)(3)(ii)(B)); 

•  Confirms  that  the  elements  set  forth 
in  a])])endix  N  to  part  1928  are 

inortgiigo  Idiin  tli!it  is  a  (|ualifio(l  inortgagi!."  15 

Hi:i!)li(l}.  lilt!  liuraaii  was  aiith(iri/.(i(l  hv  Ilia 
Dodd-Frank  .Act  to  dolini!  thc!  lonn  ''(|iialillod 
inortgago"  and  has  dono  so  in  its  2(11:1  A  I  K  Final 
Knio.  Ilowovor,  tlio  201  :i  ATK  Final  Kiilo  doos  not 
dolino  till!  tvpos  ot  rovorso  inorlgago  loans  that 
should  ho  considorod  ''(|naliliod  inoiigagos" 
hooanso.  hy  staluto,  'I'll.A's  ahilily-lo-ropay  ndos  do 
not  apply  to  rovorso  inorigagos.  .S’oo lll.A  soclion 
l2(K;(a)(8).  15  Ik.S.C.  I(i:i!l(:(a)(tt).  1  hns  Iho  Agonoios 
aro  not  ahio  to  iniploinonl  Iho  proviso  slatntorv 
oxoinplion  lor  "rovorso  niorlgago  loans  lhal  aro 
ipialiliod  inorlgagos."  Insload.  Iho  oxoinplion  lor 
rovorso  inorlgagos  is  hasod  on  Iho  Agonoios'  oxjiross 
antlioritv  to  oxompi  Iroin  Tll.A's  "liighor-risk 
niorlgago"  appraisal  rnhvs  "a  class  of  loans."  if  Iho 
oxoinplion  "is  in  Iho  puhlic  inlorosi  and  proinolos 
Iho  salolv  and  souiidnoss  of  orodilors."  I'lhA 
soclion  121111(h)(4)(H).  15  II..S.C.  Hi.'l!l)i(h)(4)(H). 


addressed  in  the  written  ajijiraisal 
(§l()28.38(c)(3)(ii)(C:)):  and 

•  Has  no  actual  knowledge  to  the 
contrary  of  facts  or  certifications 
contained  in  the  written  ajipraisal 
(^l()28.38(c)(3)(ii)(D)). 

The  Agencies  are  also  adopting 
j)ro])osed  comments  to  the  .safe  harbor. 

In  particular,  comment  38(c)(3)(ii)-l 
clarifies  that  a  creditor  that  satisfies  the 
.safe  harbor  conditions  in 
S  1928.38(c)(3)(ii)(A)-(H)  will  he 
deemed  to  have  coinjilied  with  the 
general  appraisal  reijuirements  of 
§  l()28.38(c)(3)(i).  This  comment  further 
clarifies  that  a  creditor  that  does  not 
.satisfy  the  .safe  harbor  conditions  in 
§  l()28.38(c)(3)(ii)(A)-(D)  does  not 
necessarily  violate  the  appraisal 
requirements  of  §  l{)28.38(c)(3)(i). 

Consistent  with  the  proposal, 
appendix  N  to  part  1028  provides  that, 
to  (jiialify  for  the  safe  harbor,  a  creditor 
must  check  to  confirm  that  the  written 
ap])rai.sal: 

•  Identifies  the  creditor  who  ordered 
the  a])])raisal  and  the  property  and  the 
interest  being  ajipraised. 

•  Indicates  whether  the  contract  price 
was  analyzed. 

•  Addresses  conditions  in  the 
])roperty'.s  neighhorhood. 

•  Addresses  the  condition  of  the 
])roperty  and  any  im|)rovement.s  to  the 
])roperty. 

•  Indicates  which  valuation 
approaches  were  used,  and  included  a 
reconciliation  if  more  than  one 
valuation  ap|)roach  was  u.sed. 

•  Provides  an  opinion  of  the 
jirojierty’s  market  value  and  an  effective 
date  for  the  o])inion. 

•  Indicates  that  a  phvsical  jiropertv 
visit  of  the  interior  of  the  projierty  was 
performed. 

•  Includes  a  certification  signed  by 
the  a])j)raiser  that  the  appraisal  was 
prejiared  in  accordance  with  the 
reipiirements  of  IJSPAP. 

•  Includes  a  certification  signed  by 
the  a])})raiser  that  the  appraisal  was 
])repared  in  accordance  with  the 
reipiirements  of  FIRREA  title  XI.  as 
amended,  and  anv  imjilementing 
regulations. 

As  discu.ssed  in  the  jnoposal.  other 
than  the  certification  for  compliance 
with  FIRREA  title  XI.  the  items  in 
a])])endix  N  were  derived  from  the 
Uniform  Residential  Aiipraisal  Report 
(IIRAR)  form  u.sed  as  a  matter  of 
practice  in  the  residential  mortgage 
indii.stry.  The  final  rule  incor])orates 
without  change  a  projiosed  comment 
clarifying  that  a  creditor  need  not  look 
beyond  the  face  of  the  written  appraisal 
and  the  ajipraiser’s  certification  to 
confirm  tliat  the  elements  in  ajipendix 
N  are  included  iii  the  written  ajipraisal. 
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.S’ee§l()2(i.35((:)(3)(ii){(:)-1.  However,  as 
al.so  provided  in  the  propo.sal,  the  final 
rule  provides  that  the  sale  harhor  does 
not  ap|)ly  if  the  cnulitor  has  actual 
knowledge  to  the  contrary  of  facts  or 
certillcations  contained  in  the  written 
appraisal.  .See  l()2().3.'j(i;)(3)(ii)(H). 

(Comments  on  the  Proposal 

The  Agenci(‘s  colhictively  niceiviul  17 
comments  from  13  trade  groups,  three 
financial  institutions,  and  one  hank 
holding  company  that  addressed  the 
proj)o.sed  safe  harhor.  Of  tluj.se.  14 
commenters  ime(|nivocallv  supportcul 
the  sale  harhor.  Several  cominentens 
reepiested  clarification  of  certain  issues. 
Two  commenters  nicommended  that  the 
Agimcies  clarify  that  a  hauler  has  not 
necessarily  violated  the  a|)praisal 
nuiuirements  when  an  apjnaisal  does 
not  meet  the  safe  harhor's  retpiirements. 
Allot  h(!r  commenter  recommended  the 
final  rule  provide  that  a  creditor  mav 
out.sonrce  the  safe  harhor  re(|nirement.s 
to  a  third  jiarty  and  that  the  cnulitor 
would  he  permitted  to  rely  upon  the 
third  party's  certification.  The 
conmumter  also  re(]nested  confirmation 
that  creditors  could  ii.se  automated 
processes  for  checking  whether  the  safe 
harhor's  criteria  wen;  nuit. 

The  same  commenter  .slatiid  that  the 
safe  harhor  did  not  indicati;  whether  the 
creditor  could  rely  on  the  face  of  the 
written  appraisal  report  ami  the 
ap])rai.ser'.s  certification.  One 
commenter  stated  that  tlu;  safe  harhor 
was  not  clear  regarding  the  scope  and 
tyjie  of  information  lliat  was  retpiired 
for  .some  of  the  criteria.  One  conmumter 
nuiuesled  that  the  Agencies  eliminate 
the  certification  for  com])liance  with 
FIKRl'A. 

Two  commenters  (juestioned 
implementation  of  the  .safe  harhor  and 
the  creditor's  responsihility  under  the 
sate  harhor  standard.  These  commenters 
recommended  that  the  Agencies  should 
use  the  same  apjiraisal  review  .standards 
that  exist  in  FIRREA  and  the 
Interagency  Ajipraisal  and  Evaluation 
Ouidelines.  One  of  tlu;  commenters 
(inestioned  whether  a  creditor  was  being 
ta.sked  under  the  safe  harhor  with 
ad(!()uate  re.s|)on.sil)ility  for  review  of  an 
a])prai.sal.  This  comments'  noted  lliat 
the  proposal  appeared  to  lower  the  har 
for  cnulitors  in  connection  with 
apjiraisal  review  resjumsihilities.  The 
commenter  .strongly  ojijiosed  allowing 
creditors  to  jierform  ajijiraisal  review 
innctions  without  necessarily  using 
licensed  or  certified  ajijirai.sers  ami 
recommended  reijuiring  lenders  to  use 
certified  or  licen.sed  ajijirai.sers  to 
Jierform  any  substantive  ajijiraisal 
review  functions. 


Discussion 

As  noted,  the  .safe  harhor  is  being 
adojited  to  address  comjiliance 
uncertainties  for  creditors  raised  by  the 
general  ajijirai.sal  retjuirements. 
.Sjiecifically.  TIEA  .s(u:tion  12‘)H(li)(  l) 
recjuires  that  ajijiraisals  mandated  liv 
section  12911  he  jierformed  liv  “a 
certified  or  licen.sed  ajijiraiser"  who 
conducts  a  jihysical  jirojierty  visit  of  the 
interior  oftlie  mortgaged  jirojiertv.  l.'i 
IJ..S.(].  I(i39h(li)(l).  'I’he  statute  goes  on 
to  deline  a  “certified  or  licensed" 
ajijiraiser  in  some  detail.  TIEA  section 
]29H(h)(3).  l.'-i  I(i3nh(li)(3).  The 

statute,  however,  is  silent  on  how 
creditors  shonhl  determine  whether  the 
written  ajijirai.sals  they  have  obtained 
comjily  with  these  .statutory 
recjuirements. 

TIEA  .section  129H(li)(3)  defines  a 
"certified  or  licensed  ajijiraiser"  as  a 
jiersou  who  is  (1)  certified  or  licen.sed 
liy  the  .State  in  which  the  jirojiertv  to  he 
ajijiraised  is  located,  and  (2)  jierforms 
each  ajijiraisal  in  conformitv  with 
II.SPAP  and  the  recjuirements  ajijilicalile 
to  ajijirai.sers  in  FIRREA  title  Xl,  and  the 
regulations  jire.scrilied  under  such  title, 
as  in  effect  on  the  date  of  the  ajijiraisal. 
l.'i  IL.S.d.  I(i39h{li)(3).  These  two 
elements  of  the  definition  of  "certified 
or  licen.sed  ajijiraiser"  are  discussed  in 
more  detail  below. 

E'er/Z/ief/  or  liconsod  in  Iho  Slato  in 
which  the  propertv  is  located.  .State 
certification  and  licensing  of  real  estate 
ajijiraisers  has  become  a  nationwide 
jiractice  largely  as  a  result  of  FIRRl^A 
title  Xl.  Pursuant  to  FIRREA  title  Xl, 
entities  engaging  in  certain  “federallv 
related  tran.sactions"  involving  real 
estate  are  re(jnired  to  obtain  written 
ajijiraisals  jierformed  by  an  ajijiraiser 
who  is  certified  or  licen.sed  by  the 
ajijirojiriate  State.  12  II.S.C.  3339,  3341. 
As  noted,  to  facilitate  identification  of 
ajipraisers  meeting  this  requirement,  the 
Ajijiraisal  Suliconunittee  of  the  FFIEC 
maintains  an  on-line  National  Registry 
of  ajijirai.sers  identifying  all  federally 
recognized  State  certifications  or 
licenses  held  liv  U.S.  ajijirai.sers. 12 
lE.S.C.  3332.  333H. 

Performs  appraisals  in  conformitv 
with  IJSPAP  and  VIRUEA.  Again,  TIEA 
section  129H(li)(3)  al.so  defines 
"certified  or  licen.sed  ajijirai.ser"  as  a 
jierson  who  jierforms  each  ajijiraisal  in 
accordance  with  IJSPAP  and  FIRREA 
title  Xl,  and  the  regulations  jirescrilied 
under  such  title,  in  effect  on  the  date  of 


■'■‘I'lii!  AHuncio.s  |>r(i|)(isi!(l  to  inli^rpn!!  (lit?  .Stiili; 
ciTlilic.ition  or  liconsin^  riHiuiriMiKMil  im(l(!r  Tll.,\ 
s(!(:lion  12!lH(l))(:i)  to  nu!;iii  ccMtilication  or  lioi!iisin<> 
l)\'  <1  .Sliilo  lliat  is  ri!(:o}>iii/.o(l  tor  purposos  ol 

crodontialiiig  appraisors  to  iiorlorm  appraisals 
roipiirod  lor  lodorallv  rolalod  tran.sactions  |nirsnanl 
to  I'lKKKA  title  XI. 


the  ajijiraisal.  l.'i  D.S.C.  I(i39h(li)(3). 

II. SPAP  is  ii  set  of  standards 
jiromulgatetl  and  interjireted  by  the 
Ajijiraisal  .Standards  Board  of  the 
Ajijiniisid  Foumhition,  jiroviding 
genenilly  iiccejited  and  recognized 
stiindards  of  iijijintisal  jiractice  for 
ajijiriiisers  jirejiaring  various  tyjies  of 
jirojierly  valuations. IJSPAP  jirovides 
guiding  stiindiirds,  not  sjiecific 
methodologies,  and  ajijilication  of 

IJ. SPAP  in  e.ich  ajijiraisal  engtigement 
involves  the  ajijilication  of  jirofessional 
exjiertise  and  judgment. 

FIRREA  title  XI  and  the  reguliitions 
Jire.scrilied  thereunder  regulate  entities 
engaging  in  real  estate-rehited  financial 
tnmsactions  that  are  engaged  in. 
contracted  for,  or  regulated  by  the 
Federal  financial  institutions  regulatory 
iigencies.-^"  See  12  IJ.S.C.  3339,  33.'i(). 

The  statute  does  not  sjiecifically 
address  Cougre.ss's  intent  in  referencing 
IJ.SPAP  and  FIRREA  title  Xl.  Congress 
c:ould  have  amended  FIRREA  title  Xl 
directly  to  exjiand  the  scojie  of  the 
stiitute  to  suhject  all  creditors  to  its 
recjuirements.  In.stead,  Congre.ss  in.serted 
hmguitge  into  TIEA  reejniring  that  the 
iijijiraisers  who  jierform  ajijiraisals  in 
connection  with  higher-risk  mortgage 
loans  comjily  with  II.SPAP  :md  FIRRfJA 
title  XI.  The  statute  is  silent,  however, 
as  to  the  extent  of  creditors'  oliligations 
under  the  statute  to  eviiluate  ajijirai.sers' 
comjiliance. 

The  Agencies  remain  concerned  that, 
jiractically  sjieaking.  a  creditor  might 
not  he  able  to  determine  with  certainty 
whether  an  ajijirai.ser  comjilied  with 
II.SPAP  for  a  residential  ajijiraisal.  An 
ajijiraisal  jierformed  in  accordance  with 
IJSPAP  rejiresents  an  exjiert  ojiinion  of 
value.  Not  only  does  IJSl’AP  require 
extensive  ajijilication  of  jirofessional 
judgment,  it  also  e.stahlishes  standards 
for  the  scojie  of  inejuiry  and  analysis  to 
he  Jierformed  that  cannot  he  verified 
absent  suh.stantially  re-jierforming  the 
ajijiraisal.  Conclusive  verification  of 
FIRREA  title  XI  c:omjiliance  (which 
itself  incorjiorates  IJ.SPAP)  jio.ses  similar 
jirohlems.  On  an  even  more  littsic  level. 


'■'.Sec  .\ppnii.siil  .Stmidiird.s  ltd..  A|)pniisiil  I'dii.. 
ll.SPAI'  (2f)12-2t)i:!  isl.)  availiilitc  al  hiti):// 

\\  i\  n  .iisixip.or;.’. 

"•;\s  discii.ssod  iiluivi!  in  llii;  suctioii  hv-.siiclioii 
aiiiilysis  ol  llio  didliiilioii  of  "corliliod  or  liciaiscal 
appr;ds<!r"  (i^  l{)2(>.:i.")((:)(  1  )(i)),  imdor  l-IRKKA  lillo 
XI.  till!  I'odoral  linancial  inslitiilioiis  nigulatorv 
a<;iMu:i(!.s  liavo  issuod  ro^idalioiis  napiiring  insiirod 
d(!po,silor\  inslilutioiis  and  thoir  alliliatos.  bank 
lioldiii”  conipanici.s  and  lludr  allilialiis.  and  insiirnd 
cnalit  imion.s  to  obtain  writlon  appraisals  |)r(!|)ar(!d 
by  a  .Slain  cniiilind  or  licanistMl  appraisnr  in 
accordanen  wilb  USl’Al’  lor  Indnrally  rnlaind 
transactions.  iiu:ludini>  loans  .snciirnd  bv  nsil  (sstatc;. 
i!xcn(!din”  enriain  dollar  tbrnsbolds.  .S’nn  (KXI:  12 
CI-'R  Rail  ;i4,  Siibparl  C:  1  RH:  12  Cl  R  |)arl  2fia, 
■siibparl  !■;.  and  12  CKR  pari  22.'i,  siibiiarl  C:  I  DIC: 

12  CFR  part  32:i:  and  NCUA:  12  CRR  part  722. 
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it  may  not  be  possil)le  for  a  creditor  to 
determine  conclusively  whether  tin; 
a|)|)raiser  actually  performed  the 
interior  visit  requinnl  by  TIbA  section 
12‘)n(a).  Moreover,  I'lLA  subjects 
creditors  to  significant  liahilitv  and  risk 
of  litigation,  including  private  actions 
and  class  actions  for  actual  and 
statutory  damages  and  attornevs'  fees. 
I’lLA  .section  130.  1.1  II.S.C.  Itko.  If 
TIbA  section  12011  is  construed  to 
nupiire  creditors  to  assume  liahilitv 
under  TIbA  for  the  aj)praiser’s 
comj)liance  with  these  obligations,  the 
Agcmcies  also  remain  concerned  that  it 
would  nndnly  increase  the  cost  and 
restrict  the  availability  of  higher-risk 
mortgage  loans.  Absent  clear  language 
reciniring  such  a  c:on.strnction.  the 
Agencies  did  not  believe  that  the  statute 
should  he  con.strued  to  intend  this 
result. 

As  discussed  in  the  proposal,  the 
Agencies  continue  to  he  of  the  o])inion 
that  the  safe  harbor  will  he  particnlarlv 
nsefid  to  consnnmrs,  indn.strv.  and 
courts  with  regard  to  the  statutory 
recjuirement  that  the  appraisal  he 
obtained  from  a  “certified  or  lictaised 
a])praiser’’  who  conducts  each  a])])rai.sal 
in  com])liam:e  with  lISFAF  and  FIRRKA 
title  XI.  While  determining  whetlun'  an 
aj)praiser  is  licensed  or  certified  by  a 
particular  State  is  straightforward, 
IISFAI’  and  I'dRKfiA  provide  a  broad  set 
of  profe.ssional  standards  and 
retjuirements.  I'he  ap])rai.sal  process 
involves  the  application  of  subjective 
judgment  to  a  variety  of  information 
points  about  individual  properties;  thus. 
ap])lication  of  these  profe.ssional 
standards  is  often  highly  context- 
specific.  (The  Agencies  noted  in  the 
proposed  rule,  however,  that  a 
certification  of  IISPAP  compliance,  one 
of  the  recpiired  safe  harbor  elements,  is 
already  an  element  of  the  URAR  form 
used  as  a  matter  of  practice  in  the 
industry.) 

Regarding  the  first  element  of  the  safe 
harbor,  that  the  creditor  "order”  that  the 
a])])rai.ser  jjerform  the  appraisal  in 
conformity  with  IJSFAF  and  FIRREA, 
the  Agencies  generally  understand  that 
creditors  .seeking  the  .safe  harbor  would 
include  this  assignment  recpnrement  in 
the  engagement  letter  with  the 
a|)])rai.ser.  .See  4?  1  ()2(i.3.'5(c)(3)(ii)(A). 
Regarding  specific  comments  received 
on  the  pro])osal.  the  Agencies  note  that 
the  ])ro])o.sed  .staff  commentary,  now 
ado])t(;d,  s])ecific:ally  addresses  .some  of 
the  issues  the  commenters  raised.  In 
particular,  comment  3.1(c)(3)(ii)-l, 
discussed  above,  states  that  a  creditor 
who  does  not  satisfy  the  .safe  harbor 
conditions  in  §  1  ()2B.3.'j(c)(3)(ii)  does  not 
necessarily  violate  the  general  appraisal 
recpurements  of  §  l()2(i.3.'j(c)(3)(i).  In 


addition,  the  Agencies  note  that  another 
proposed  element  of  the  commentary, 
ado])ted  as  comment  l.'ilcKlKiiKC])-!. 
states  a  creditor  need  not  look  beyond 
the  face  of  the  written  a])|)rai.sal  and  the 
appraiser’s  certification  to  confirm  that 
the  elements  in  apj)endix  N  to  this 
.sul)j)art  are  included  in  the  writt(m 
a})praisal. 

Some  conniKmters  sought  clarification 
on  whether  the  creditor  could  rely  on 
the  face  of  the  ajjprai.sal  report,  and 
what  .scope  and  tvpe  of  information  is 
recpiired  for  the  appendix  N  criteria.  As 
the  Agemdes  discussed  in  the  ])ropo.sab 
com])liance  with  the  appendix  N  safe 
harbor  re\’iew  re{|nire.s  the  creditor  to 
check  certain  elements  of  the  written 
appraisal  and  the  ap])rai.ser’.s 
certification  on  its  face  for  completene.ss 
and  internal  consistency.  The  final  rule, 
consistent  with  the  pro])osed  rule,  does 
not  retpiire  the  creditor  to  make  an 
independent  judgment  about  or  ])erform 
an  independent  analvsis  of  the 
conclusions  and  factual  statements  in 
the  written  appraisal.  As  discussed 
above,  the  Agencies  htdieve  that 
imi)osing  such  obligations  on  the 
creditor  could  effectively  nHjuin!  it  to 
re-apprai.s(!  the  ])roi)erty.  The  Agencies 
also  are  retaining  the  nuiuirement  for 
the  safe  harbor  that  th(!  a])])rai.ser  certifv, 
in  the  a|)|)raisal  report,  the  appraiser's 
compliance  with  both  IISI’AF  and 
applicable  FIRREA  title  XI  regulations, 
although  one  commenter  re(pi(!.st(!d 
eliminating  the  certification  of 
compliance  with  FIRREA. This 
c(!rtification  reflects  that  TIbA  requires 
creditors  to  obtain  a])praisals  for 
"higher-risk  mortgages”  that  are 
performed  by  the  appraiser  in 
conformitv  with  the  requirements  e)f 
IJSFAF  and  applicable  FIRREA  title  XI 
regulations.  See  TIbA  .section 
12911(h)(3)(B),  1.1  II.S.C.  l()39h(h)(3)(B). 

In  respon.se  to  comments  about  using 
third  j)artie.s  for  the  review  of  apjiendix 
N  elements,  the  Agencies  realize  that 
some  creditors  may  want  to  ont.sonrce 
the  appraisal  review  function  to  confirm 
that  the  elements  in  a])pendix  N  art; 
addressed  in  the  written  apprai.sab 
Nonetheless,  the  Agencies  emj)ha.size 
that  while  a  creditor  mav  outsource  this 
function  to  a  third  party  as  the  cr(;ditor’.s 
agent,  the  creditor  remains  re.s|)onsil)le 
for  its  ag(;nt’s  com])liance  with  the.se 
reciuirements,  just  as  if  the  creditor  had 
peri()rm(;d  tlu;  function  itself,  and  the 


llio  A}>(!iu:ii;.s  iiri!  iiuiiro  that  Iho  tIRAK. 
(airrcMilIv  usod  widalv  in  llin  indii.sirv.  includns  a 
pro  tarimi  appraisor  corlilication  lor  ll.SI’AI’ 
coinplianco.  hut  not  lor  coinpliancn  witli  l‘IKKK.\ 
'rill(!  XI  apprais.il  ro^’ulalions.  Nonntholoss.  Ihn 
IIR.\R  lorin  acoomniodatns  "Inii!  loxt"  additions  hy 
till!  a])praisnr.  thronah  which  appraisers  can  add  an 
appro|)riato  MKRIvX  I'itlc  XI  ccriilication. 


i;reditor  cannot  simply  rely  on  the 
agent’s  certification.  The  .same  principle 
a])])li(;s  regarding  a  puhlii:  comment 
.seeking  clarification  about  the  use  of 
automated  review  processes  for  the  safe 
harbor;  n.se  of  iintomatetl  processes  can 
he  apitropriate,  but  the  erttditor  remains 
responsible  for  their  effectiveness.-'’* 

/\.s  stated  in  the  proposed  rule,  the 
Agencies  are  of  the  o|)inion  that  the  safe 
hcirhor  re(|nirements  would  provide 
reasonable  i)rotection.s  to  consumers 
and  compliance  guidance  to  creditors. 
For  the  rea.sons  previously  provided  and 
in  light  of  commenters’  general  support, 
the  Agencies  have  adopted  the  safe 
harbor  provision  as  proposed. 

35(c)(4)  Additionu)  Appraised  for 
Certenn  I !igiicr-Hisi<.  Mortgage  Loans 

3.1(c)(4)(i)  In  General 

Under  TIbA  section  129U(h)(2).  a 
creditor  must  obtain  a  "second 
appraisal”  from  a  "different”  certified  or 
licensed  apprai.ser  if  the  higher-risk 
mortgage  loan  will  "finance  the 
purchase  or  actpiisition  of  the 
mortgaged  proi)erty  from  a  seller  within 
180  days  of  the  ])nrcha.se  or  acejnisition 
of  such  ])ro])erty  by  the  seller  at  a  price 
that  was  lower  than  the  current  sale 
price  of  the  ])roj)erty.”  1.1  Ib.S.G. 
1039h(h)(2)(A).  In  the  proposal,  the 
Agencies  interpreted  this  re(]nir(;ment  to 
obtain  a  "second  ajipraisal”  to  mean 
that  the  creditor  must  obtain  an 
a])])raisal  in  addition  to  the  one  re(inir(;d 
under  the  general  "higher-risk 
mortgage"  apprai.sal  rules  in  TIbA 
section  12911(a)  and  (h)(1).  Sec  1.1  II.S.G. 
1039h(a)  and  (h)(1).  implemented  at 
new  §  1020.3.1(h)(l)(i).  discussed  above. 
Thus,  a  creditor  would  he  rec|uir(;d  to 
obtain  two  appraisals  before  extending  a 
higher-risk  mortgage  loan  to  finance  a 
consumer’s  accpiisition  of  the  ])ropeiiv. 

The  Agencies  proposed  to  implement 
the  basic  statutory  recinirement  without 
material  change.  Thus,  in  "higher-risk 
mortgage  loan”  tran.sactions  under  the 
propo.sal,  creditors  woidd  have  to  a])])ly 
additional  scrutiny  to  proj)erties  being 
r(;sold  for  a  higher  price  within  a  180- 
day  period. 

Using  the  exem])tion  authority  under 
TIbA  section  129H(h)(4)(B),  the  final 
rule  adoi)ts  the  propo.sal,  hot  with 
snhstantive  changes.  1.1  l].,S.G. 
H)39h(l))(4)(B).  .Si)ecificallv,  under  new 
S  1()2(>.31(c)(4)(i).  a  cr(;ditor  may  not 
(;xtend  an  HFMb  that  is  not  otherwise 


■"‘Till!  .Xf^iinnins  .ilsn  noli!  that  llin  Intnia^nncy 
.\|i|)raisal  and  I'Xalnalinn  (niidoliniis  iirovidi! 
coinprnhnnsivti  "nidanci!  on  i'.i(!dit()rs'  usn  of  third 
|)arti(!.s  lor  appraisal  tiinctions  lor  institutions 
suhjiict  to  till!  a|ipraisal  rn^nlations  nndnr  MRRKA 
titlii  XI.  Inliu(i»inu:v  Appmisol  tiiul  Evohiation 
(!uidi4inos.  7~t  l-'R  774.51).  774li;i-774()4  (Diu:.  10. 
2010). 
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e.xenipt  tiom  IIk;  appraisal  recjiiinanents 
(see  section-by-section  analysis  of 
§  1020. 35(c)(2).  above,  and 
§  102(j.35(c)(4)(vi).  Ixilow)  witbout 
obtaining.  j)rior  to  consimiination,  two 
writt(Mi  appraisals,  if: 

•  'I'lu;  seller  is  re.selling  the  projjerty 
within  ‘to  days  of  actpiiring  it  and  the 
resale  price  (i.xceculs  the  .selUa's 
accpiisition  prict;  by  more!  than  10 
percent;  or 

•  The  seller  is  reselling  the  ])roperty 
within  ‘)1  to  180  days  of  ac(iniring  it  and 
the  resale  price  e.xcecuis  the  selhn  's 
ac(|uisition  price  by  inon;  than  20 
perccMit. 

The  Agencies  are  adopting  a  pro])osed 
conniKMit  to  clarify  that  an  appraisal  that 
was  previously  obtained  in  coniKiction 
with  the  seller's  accpiisition  or  the 
financing  of  the  seller’s  accpiisition  of 
the  |)roperty  does  not  satisfy  the 
nujuireinents  to  obtain  two  written 
ap])raisals  under  §  1 020.35(c)(4)(i).  .As 
discussed  in  more  detail  below,  the 
Agencies  are  also  adopting  .several  other 
projjosed  comments  to  this  rule  without 
substantive  change.  .See  comments 
35(c)(4)(i)-2  through  -0. 

Public  (Comments  on  the  Proposal 

The  Agencies  recinved  over  50 
coimmmts  concerning  the  ])ro])osal  to 
imj)lem(!nt  the  "second”  a])])raisal 
nupiinanent  under  Tll.A  section 
12‘)H(h)(2)  from  trade  associations, 
hanks,  credit  unions,  mortgage  lending 
corporations,  non-])rofit  organizations, 
government-sponsonul  enter|)rises 
(G.SFs).  and  individuals.  The 
commenters  offered  res])onses  to  .some 
of  the  (piestions  the  Agencies  ])osed  in 
the  proposal  and  made  suggestions  for 
exemptions  from  the  additional 
appraisal  nxjuirement.  Exemptions  and 
related  public  comments  are  discussed 
in  the  section-hy-section  analysis  of 
§  l()2(i.35(c)(4)(vi).  Ixdow. 

In  the  proposal,  the  Agencies 
recpiested  comment  on  thirteen  separate 
qiuistions  concerning  the  general 
reciuirement  to  obtain  an  additional 
appraisal  and  apj)ro))riate  exemptions 
from  this  reciuirement.  Public  comments 
on  proposals  relatcul  to  more  specific 
rules  for  the  additional  apprai.sal  are 
discusscid  in  the  section-l)y-.section 
analysis  of  ^  1()2().35(c)(ii)-(v).  below. 
On  the  general  recpurcMmaits  adojjtcul  in 
§  l()2(>.35(c)(4)(i),  the  Agencicjs  received 
substantive  comments  on  the  following 
two  (piestions. 

f  Aw  of  t ha  tanu  “(uhlUiondl 
oppraisal”  rothar  than  "saconcf 
c/ppi'o/.su/. ” The  Agencies  u.sed  the  term 
“additional  ajjiiraisal”  rather  than 
“second  ajiiirai.sal”  throughout  the 
propo.sed  rule  and  commentary  because 
the  term  ".second”  may  inijily  that  the 


additional  ap|)rai.sal  must  he  later  in 
time  than  the  first  aiijiraisal.  In  the 
pro])osal,  the  Agencies  asked  whether 
commenters  agreed  with  the  proposal's 
use  of  the  term  “additional  ap|)rai.sal” 
instead  of  the  statutorv  term  “.second 
apiiraisal."  The  Agencies  receivcul  six 
comments  on  this  (pui.stion.  I’he 
commenters  agreed  that  the  u.se  of  the 
term  “additional”  appraisal  is 
a])])ro])riate. 

Three  commenters  recpiested 
clarification  on  how  to  di.stinguish 
between  a])praisals  of  different 
valuations  in  a  lending  d{x:i.sion,  noting 
that  the  projiosal  did  not  specify  which 
of  the  two  recpiired  appraisals  a  creditor 
must  rely  on  in  extending  a  higher-risk 
mortgage  loan  if  the  a])])rai.sals  provide 
differemt  o]jinions  of  value. 

Halionca  on  oppraiHoI  for  sailor's 
purchosa  of  tha  propaiiy.  The  Agencic^s 
also  recpie.sted  comment  on  a  ])ropo.s(!d 
comment  clarifying  that  an  apprai.sal 
jireviously  obtained  in  connection  with 
the  seller’s  accpiisition  or  the  financing 
of  the  seller’s  accpiisition  of  the  prc)])erty 
cannot  he  u.sed  as  one  of  the  two 
recpiired  ap])rai.sals  uuder  the 
recpiirement  for  two  appraisals  under 
TILA  .section  12‘)H(h)(2).  15  l]..S.(;. 
ll)3‘)h(h)(2).  The  Agencies  received  one 
comment  on  this  cpiestion,  which 
.sup])orted  the  Agencies’  apjcroach  to 
this  issue. 

Discussion 

('.onsistent  with  the  .statute  and  the 
proposal,  new  1  ()2(i.35(c)(4)(i)  recpiires 
a  creditor  to  apply  additional  .scrutiny  to 
the  value  of  properties  securing  I  IPMLs 
when  they  are  being  resold  for  a  higher 
price  within  a  IHO-day  iieriod.  The 
Agencies  believe  that  the  intent  of  Tll.A 
sciction  12!)H(h)(2).  as  implemented  in 
§  1()2(j.35(c)(4)(i).  is  to  di.scourage 
fraudulent  jjroperty  “flipping.”  a 
practice  in  which  a  seller  resells  a 
proiierty  at  an  artificially  inflated  price 
within  a  short  time  jieriod  after 
imrchasing  it,  ty])ically  after  some 
minor  renovations  and  frecpiently 
relying  on  an  inflated  a])j)rai.sal  to 
sujiport  the  increase  in  value.  *-'  15 
l]..S.C..  l(>3‘)h(h)(2).  ('.onsumers  who 
purchase  projierties  at  inflated  values 
can  hc!  financially  disadvantaged  if.  for 
example,  thew  incur  mortgage  dccht  that 
exceeds  the  value  of  their  dwelling  at 
the  time  of  the  acepusition.  The 
Agencicis  rcccognize  that  a  projeerty  may 


•''’.SV'i!  U.S.  Hoiisi!  nl  K(!|)s..  Coiiini.  on  I'iii.  .Sons.. 
ncporl  on  ll.H.  172H.  Mnrt^a<>f  livfovin  niicl  Anti- 
PivdnUny  lj‘ntlin<’  Act.  No.  1 1  l-;t4.  .S!!  (M;iy  4. 
liOCia)  (House!  Koporl);  I'odoral  liiinsui  ol 
Inviistigiition.  201(1  Moi  liiooc  l-nmd  liciwrl  Year  in 
IU‘\i(n\  IK  (August  2tn  1).  availaldc  at  http:// 
uuu .  ll)i.<io\/slals-scr\ic(;s/j)id)licalions/moii;.ia‘’c- 
limi<l-20 1 0/nu)i1<’a<>c-lrand-rcporl-20 1 0. 


he  rcisolcl  at  a  higher  price;  within  a  short 
timeframe  for  legitimate  reasons,  such 
its  when  a  sellc;r  makes  valuable 
im])rov(;ments  to  the;  proiterty  or  uiiirket 
(trices  incretise.  Setetion  1()2(j.35(c)(4)(i) 
rctcpiircts  an  iidditioncil  a])])raisal 
analyzing  the;  prc)])erty’.s  resale;  (trice;  tet 
(;n.surc;  that  the  incr(;asc;cl  s.iles  (trice;  is 
ci(t(tre((triiite;. 

In  the;  (tr(t(t((.siil,  the;  Agencies  netted 
that  this  a(t(tr(tach  is  geneerally 
cetnsistent  with  rulets  (tretmulgatetd  hv 
111  ID  tet  addret.ss  ()ro()e;rty  ili(t(iing  in 
single-fiunily  metrtgage  insurance 
(tretgnims  etf  the  FHA.  Saa  24  (IFR 
2()3.37!i:  (i8  FR  23370,  Mtiv  1, 2003:  71 
FR  33138.  lime  7.  2000:  77  FR  71009. 
Nov.  2t),  2012  (FHA  Anti-Fli(t(ting 
Rulets,  or  FHA  Rules).  In  genetral,  under 
the;  FHA  Anti-Fli(t()ing  Rules,  ()ro()(;rtie.s 
that  have;  been  resold  within  90  days  are; 
ineligible  as  .security  fetr  FHA-insured 
mortgetge  financing.  Saa  24  (iFR 
??  237a(h)(2).  Pr(t(t(;rties  that  have;  heten 
ret.sold  91  tet  180  days  from  the  .seller’s 
ac((uisiti(tn  date;  are;  generally  ineligible 
as  setcurity  for  FHA-insured  metrtgage; 
fimmeing  if  the  .salets  (trice  exceeds  the 
seller’s  (trice  by  100  (tercetnt.  Tet  ethtain 
FHA  insunmee;  in  this  case.  HlID 
re;((uire;.s  additietnal  detcumentatietn  thiit 
must  include  au  additietnid  ii(t(traisal. 

Saa  24  CFR  237a(h)(3). 

Hetwevetr.  under  te;m(t(trarv  rulets  in 
(tflect  until  Detceaidtetr  31, 2013,  tluit 
witive  the  existing  HUD  ;mti-fli(i(ting 
retgulatietns  during  the;  first  OO-dav 
(terietd  descrihed  iiltetve,  FHA  insurance 
may  he;  ethtainetel  for  a  metrtgage;  securetd 
by  a  ()re((te;rty  resetld  within  90  days  if 
certain  conditions  are;  met.'’"  Ametng 
thet.se;  cetnditietns  is  a  re;([uir(;me;nt  fetr 
additional  detcumentatietn  if  the  sales 
(trice  exceteds  the;  selletr’s  ac((uisiti((n 
cetst  by  more  than  20  percent,  including 
“a  setcetnd  a()()rai.sal  and/etr  su(t()e(rting 
documentation”  verifying  that  the  .seller 
c(tm(3l(;ted  letgitimate;  renovation,  r(;()air 
and  rehabilitation  work  etn  the;  (tr(t()ertv 
to  justify  the;  (trice;  incre;as(;.''’' 

Usa  o  f  tha  tarin  "odditiomil 
opproisoV’  rothar  than  “sacond 
appntisal."  Tha  Agencies  are;  ad(t(tting 
use  etf  the;  term  “additional  a()(trai.sal” 
rather  than  “setcetnd  a()(traisal” 
thretughetut  the;  final  rule  and 
cetmmentary.  as  (tro(t(t.se;(l.  'I'lie  Agencies 
are  cetneerned  that  the;  term  “.setcetnd” 
may  im()ly  that  the  additietnal  a(t(trai.sal 
mu.st  he  later  in  time  than  the;  first 
a(t(traisal,  when  in  setme  cases  creditetrs 
might  wish  tet  etrder  both  a()(trai.sals 


’"77  I  K  7H)<m.  711(tl)  (Nuv.  2>l.  2(tl2).  llu! 
\v;iivi!r  rulu.s  wuru  lu'sl  issuiul  in  May  2()1()  and 
waiviid  tlio  (ixi.sling  nignlation.s  llirougli  l)ii(:(!inl)i!i' 
:n.  2011.  7.")  I’K  :tH(i:i:i  (May  21.  2010).  rlu!  waivur 
was  sulisiKjiuintly  oxtundud  lltrouglt  OuciMulMir  :il. 
2012.  7(i  I’K  Ki:i():i  (Hoc.  2K.  201  1). 

’I  77  KK  71000.  71100-71101  (Nov.  20.  2012). 
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siimdtancously.  In  addition,  creditors 
might  not  l)e  al)le  to  identify  (uisily 
vvliich  of  the  two  aj)i)raisal.s  is  tlu; 
“second  a])j)rai.sal”  for  ])ur])ose.s  of 
complying  with  the  ])rohil)ition  on 
cliarging  the  consumer  for  any  “second 
ap])raisar'  uiuhir  3’II.A  section 
12‘)H(h)(2)(13).  1.'-)  D.S.C.  l()3nh(h)(2)(0) 
(im])lemented  at  §  l()2(i.3.')(c)(4)(v), 
discussed  in  the  section-l)y-section 
analysis  of  that  jirovision.  helow). 

Fuhlic  commenters  sn])ported  use  of  the 
term  “additional  appraisal.”  and  the 
Agencies  do  not  believe  that  this  term 
changes  the  suhstantive  recpdreiiKmts  of 
the  statute. 

Regarding  concerns  (;xj)ressed  hv 
commenters  about  which  appraisal  to 
use  for  tin;  credit  decision  when  the  two 
ajjpraisals  show  different  values,  the 
Agencies  acknowledge  that  the 
introduction  of  a  second  appraisal  will 
.sometimes  place  creditors  in  the 
])osition  of  exercising  judgment  as  to 
which  appraisal  reflects  tlie  more  robust 
analysis  and  o])inion  of  property  valiu!. 
TIk;  Agencies  recognize  that  creditors 
ordering  two  a])])raisals  from  different 
certified  or  licen.sed  a])praisers  mav 
likely  nuieive  ap])raisals  providing 
different  opinions.  3’he  Agenci(!S 
decline  to  provide  additional  guidance 
on  this  matter  in  the  final  rule,  however. 
hecau.se  other  rules  and  n;gulalorv 
guidance  addr(;ss  the  issue  and  are  more 
apj)ro])riate  vcdiicles  for  this  i)uri)ose. 
'I'lLA  s(!ction  12t)M  does  not  rerpiire  that 
the  cnulitor  use  any  j)articular  appraisal, 
and  the  Agencies  btdifive  that  a  creditor 
should  retain  the  discretion  to  select  the 
most  reliable  valuation,  consistent  with 
applicable  safety  and  soundne.ss 
obligations  and  ])rudential  regulatory 
guidance.  15  IJ.S.C.  I(i39h. 

In  particular,  the  Agencies  noted  in 
the  proposal  that  TILA’s  valuation 
independence  rules  permit  a  creditor  to 
obtain  multiple  valuations  for  the 
consumer's  principal  dwelling  to  seloct 
tho  most  roliablo  valiiotionS'-  12  CFR 
l()2().42(c)(3)(iv).  The  Interagency 
A]3])raisal  and  Evaluation  (hudelines 
also  acknowledge  that  an  institution 
may  find  it  neces.sary  to  obtain  another 
ajipraisal  or  evaluation  of  a  proj)ertv.  In 
that  case,  the  Guid(;lines  affirm  that  the 
creditor  is  “expected  to  adhere  to  a 
policy  of  .selecting  the  most  credible 
a])])raisal  or  evaluation,  rather  than  the 
ap])raisal  or  valuation  that  states  the 
highest  [or  lowest!  value.” 


7?)  t'K  ()(i.S(il  (Ocl.  2010)  ((impliasis 

acldiul). 

7,'i  t'K  774ri0.  7745K  (t)(M:.  10.  2010).  'Ilia 
(hiidalinos  ralor  cradilors  to  Itio  saclioii  ol  t)u; 
(hiidatinas  on  "Kaviawing  Apiiraisats  and 
I'A  aluations"  lor  inlorniation  on  dalannining  and 
docninanling  Ilia  cradiliilitv  ol  an  appraisal  or 
avalnalion.  Siu!  ill.  at  774,')ii.  774l)l-774().'l. 


Holionco  on  appraisol  for  sollor’s 
piirchoso  oftho  pvopoiiy.  In  comment 
35(c)(4)(i)— 1,  the  Agencies  are  adojiting 
without  chiinge  a  pro])osed  comment 
clarifying  that  an  ajipraisal  |)reviouslv 
obtained  in  connection  with  the  seller’s 
ac(iuisition  or  the  fimmcing  of  the 
seller's  ac(|nisition  of  the  pro])erty 
cannot  he  u.sed  its  one  of  tin;  two 
rtHpiired  appraisals  under  the 
“additional”  iipiiraisal  nupiirement.  The 
Agencies  believe  th:it  this  chirification  is 
consistent  with  the  stcitutorv  purpose  of 
TIEA  .section  12911  of  mitigating  fraud 
on  the  ])art  of  parties  to  the  transaction. 

15  D.S.C.  I(i39h.  As  noted,  the  one 
conunenter  who  weighed  in  on  this 
issue  supported  the  Agencies’  apjiroach. 

Section  l()2(i.35(c)(4)(i)  is  consi.stent 
with  the  propo.sal  in  requiring  the 
cnulitor  to  obtain  the  additional 
appraisal  before  consummating  the 
ni’ML.  TILA  section  129H(1))(2)  does 
not  sjiecifically  require  that  the 
additional  apprai.sal  he  obtained  prior  to 
consummation  of  the  “higher-risk 
mortgage,”  hut  the  Agencies  believe  that 
this  timing  requirement  is  nece.ssarv  to 
effectuate  the  statute’s  ])olicy  of 
retjuiring  creditors  to  aiijily  greater 
scrutiny  to  potentiallv  flipped 
])ro])erties  that  will  secure  the 
tran.saction.  15  D.S.C.  I(j3t)h(h)(2). 

Section  1  ()2(j.35(c)(4)(i)  is  consistent 
with  the  ])roi)osal  in  .several  other 
respects  as  well.  First,  the  statute 
r(;(|uires  an  additional  appraisal  “if  the 
})nrposo  of  ki  higher-risk  mortgage  loan 
is  to  finonco  tlw  pnrchoso  or  oaiuisition 
of  Iho  mortyoyod  /;/'o/;er/v,”  among 
other  conditions.  TILA  .section 
129lUh)(2)(A),  15  D.S.C.  lh39h(l))(2)(A) 
(emphasis  added).  Accordinglv, 

§  l()2(i.35(c)(4)(i)  requires  an  additional 
apprai.sal  only  when  the  purpose  of  the 
HPML  is  to  finance!  the  acejuisition  of 
the  consumer’s  principal  dwelling — the 
re(|uirement  does  not  apply  to  refinance 
loans. 

In  addition,  the  final  rule  replaces  the 
statutory  term  “mortgaged  projrerty” 
with  the  term  “principal  dwelling.” 

'I'lLA  .section  129H(h)(2)(A),  15  D.S.C. 
l(i39h(h)(2)(A).  The  Agencies  have 
made  this  change  to  he  consistent  with 
Regulation  Z,  which  elsewhere  uses  th(! 
term  “princi])al  dwelling,”  most  notahlv 
in  the  existing  definition  of  flRML.  .See 
existing  §  l()2(i.35(a)(l )  and  the  section- 
by-section  analysis  of  revised 
§  1029. 35(a)(1).  Although  a  ])ropertv  that 
the  con.sum(!r  has  not  yet  acejuired  will 
not  at  that  time  be  the  consumer’s  actual 
dwelling,  existing  commentary  to 
Regulation  Z  explains  that  the  term 
“j)rincipal  dwelling”  refers  to  properties 
that  will  become  the  consumer’s 
princi])al  dwelling  within  a  year.  Son 
§  l()29.2(a)(24)  and  comment  2(a)(24)-3. 


.See  olso  12  CFR  34.202,  comment  1 
(OCC)  and  12  CFR  220.43(a)(3), 
c.'omment  1  (board)  (cross-referencing 
Regulation  Z.  which  contains  the 
Bureau’s  definition  of  “principal 
dwelling,”  and  accom])anving  Official 
.Staff  Interpretations  of  Regulation  Z  for 
purpo.ses  of  this  ride).  When  referring  to 
the  date  on  which  the  si'ller  acipiired 
the  “pro|)erty”  in  1020.35(c)(4)(i)(A) 
and  (B),  however,  the  Agencies  use  the 
more  general  term  “|)roperty”  rather 
than  “princijial  dwelling,”  hecau.se  the 
.sul)j(!ct  projierty  may  not  have  been 
used  as  a  principal  dwelling  when  the 
seller  accpiired  and  owned  it.  The 
Agencies  intend  the  term  “principal 
dwelling”  and  "jnoperty”  to  refer  to  the 
.same  property. 

Critorio  for  Whothor  an  Additional 
Appraised  Is  Raqnirad — Aeqaisition 
Datas 

As  noted,  the  final  rule  requires  a 
creditor  to  obtain  two  appraisals  in  two 
sets  of  circnm.stances:  first,  the  seller  is 
re.selling  the  pro])erty  within  90  davs  of 
acijuiring  it  and  the  re.sale  price  ext:eeds 
the  seller’s  acipiisition  price  by  more 
than  10  percent  (mnv 
4}  102().35(c)(4)(i)(A));  and  siuxmd,  the 
.seller  is  re.selling  the  property  within  5)1 
to  180  days  of  ac(]uiring  it  and  the  re.sale 
])ric(!  exceeds  the  selhir’s  aciiuisition 
price  by  more  than  20  percent  (new 
§  1020.35(c)(4)(i)(B)).  To  determine 
whether  either  .set  of  circumstances 
exists  and  which  jirice  threshold 
applies,  a  creditor  must  determine  the 
date  on  which  the  .seller  acipnred  the 
pro])erty  and  the  date  on  which  the 
consumer  became  obligated  to  acijuire 
the  pro})erty  from  the  seller.  These 
aspects  of  the  final  ride  are  discussed 
helow. 

Public  Comments  on  the  Proposal 

The  Agencies  asked  for  public 
comment  on  several  que.stions  regarding 
the  first  of  these  conditions, 
^1020.35(c)(4)(i)(A). 

Traatnwnt  of  non-pnrehasa 
aeqaisitions  and  nsa  of  tlw  tarin 
"aeqaisition.”  The  projio.sal  generally 
u.sed  the  term  “acijuisilion”  instead  of 
the  longer  statutory  jihrase  “jiurchase  or 
aciiuisition”  to  refer  to  the  events  in 
which  thi!  s(!ller  purcha.sed  or  ac(|nired 
the  dwelling  at  issue.  The  Agencies 
])ropo.sed  to  u.se  the  sole  term 
“aciiuisition”  because  this  term,  as 
clarified  in  a  jiroposed  comment 
adopted  as  comment  35(c)(4)-l,  includes 
acquisition  of  legal  title  to  the  propertv. 
including  by  purchase.  In  the  proposal, 
the  Agencies  interpreted  “acquisition” 
broadly  in  order  to  encompass  the  broad 
statutory  phrase  “purchase  or 
ai:qui.sition.”  Thus,  as  propo.sed,  the 
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additional  appraisal  ride  would  apply  to 
a  consumer's  j)urchase  of  a  ])roj)erty 
pnwionslv  accjniretl  bv  the  scdler 
through  a  non-))urchase  ac(|uisition. 

.such  as  inheritance!,  divorce,  or  gift. 

In  the  proposal,  the  Agencies  askiid 
for  coiuinenl  on  wluither  an  additional 
appraisal  shonid  he  riupnred  for 
consumer  accpnsitions  where;  the 
prop(;rty  had  lH;eu  couvt;ye(l  to  the 
.seller  in  a  non-pnrcha.se  transaction  and 
where,  argnahlv  in  the;  consumer's 
pnrcha.se.  that  seller  may  not  have  the 
.same  motive  to  c;arn  a  cpiick. 
nnrcia.sonahle  j)rofit  on  a  short-term 
invc'siment.  The  Agc;ncies  akso 
n;(pu!ste(l  comment  on  how  a  creditor 
should  calculate  the  .sell(;r'.s 
“acepnsition  price"  iu  non-j)urchase 
scenarios.  The  Agencies  offeri;d  the; 
example  of  a  case;  where;  the  seller 
aexpiireel  the;  proj)e;rty  hv  inhe;ritane:e;.  In 
sue;h  a  e:ase.  the;  selle;r'.s  ae:e]nisition  prie:e 
e;eudel  he  e:onsiele;n;d  "ze;ro."  whie;h 
e:oulel  make  a  suh.se;epient  .sale  offe;re;d  at 
any  price  within  180  days  suhje;e:t  to  the 
additional  appraisal  re;e]inre;me;nt. 

The  Agene:ie;.s  also  invite;el  e:onune;nt 
on  whe;lher  the  term  "ac.ejidsition" 
might  he  over-inclusive  in  de;.scrihing 
the  e:onsnme;r's  tran.sae:tion  he;e;ause;  non- 
j)nre:hase  ae:epnsitions  hv  the  e;onsmue;r 
do  not  re;adily  ai)pe;ar  to  trigge;r  the 
additional  a|)praisal  re;ejnireme:nt.  For 
e;xample;,  if  the  e:onsnmer  aexiuired  the 
prope;rtv  hv  me;ans  othe;r  than  a 
|)ure;hase;.  lie  or  she;  likelv  would  not 
.se;ek  a  mortgage;  loan  to  "financ.e"  the 
ae:e|uisition. 

Two  e;e)nune;nter.s.  national  trade 
asscMlations  for  appraisers,  stateul  that 
the;y  had  no  ohje;e;tions  to  e;xe:luding 
non-piire;ha.se  trausac.tions  hv  e;ither  the; 
seller  or  e:on.sume;r  from  the  additional 
appraisal  re;ciinre;ment.  A  third 
e;ommente!r.  a  hank,  affirmativelv 
supported  an  exemption  for  non- 
pureliase  acejuisitions.  suggesting  that 
sue:h  trau.sactious  are  less  likely  to 
involve  fraudulent  flipuing  se:he;me;s. 

The  Agene;ie;s  akso  a.sked  for  e:omment 
on  whe;the;r  the  term  “aexjuisition"  is  the 
ap|)ropriate;  term  to  use;  in  e;onne;ction 
with  both  the;  .seller  and  mortgage 
e;onsume;r.  In  addition,  the;  Agene;ie:s 
aske;d  whe;ther  the  te;rm  "aexiuisition" 
shoidd  he  e:larifie;el  to  addre:.ss  situations 
in  which  a  e;onsumer  ])re;viouslv  held  a 
|)artial  inte;re;st  in  the;  propeirtv.  and  is 
ae:epnring  the  remainde;r  of  the  inte;rest 
from  the  .se;ller.  As  noted  in  the; 
j)roj)o.sal,  the;  Agene:ie:s  do  not  e;x])e;e;t 
that  fraudule;nt  proj)e;rty  flipping 
se;heme;.s  weudd  likely  oe;cur  in  this 
e;onte;xt.  The  Age;ne:ie;s  also  noted  that 
e;xi.sting  e:onnue;ntarv  in  Re:gulation  Z 
e:larifie;s  that  a  “residential  mortgage; 
tran.sae:tion"  doe;.s  not  inelnele 
tran.sae:tions  involving  the  consume;r's 


principal  dwelling  when  the  consume;r 
liad  |)re;viously  purchase;d  and  ac(]uired 
some  inle;r(;.st  in  the  dwelling,  even; 
though  the;  e;onsume;r  had  not  acepiired 
fidl  le;gal  title;,  such  as  wh(;n  oue  joint 
etwne;r  purcha.se;s  the;  other  owne;r'.s  joint 
inteiust.  .S’e;e;  e;onuu(;nts  2{a)(24)-.'j(i)  and 
-.llii);  sat;  also  .se;e:tion-hv-.s(;ction 
analysis  of  §  l()2(i.8.'i(a)(l )  (defining 
Hl’ML  and  discussing  the;  di.stinctions 
he;twe;e;n  the;  term  “re;.side;ntial  mortgage; 
tran.saction"  in  Re;gidation  Zand 
“re;side;ntial  mortgage  loan”  in  the 
Oodd-Frank  Ae;l). 

The  Agencies  ree:e;ive;d  three; 
e;onuue;nts  as  w(;ll  on  the; 
appre)priate;ne;.ss  of  using  term 
“acepiisition"  rather  than  another  term 
sueli  as  “purelia.se."  Two  conunente;rs 
e;nde)rse;d  use  of  this  term,  without 
elaboration.  A  third  e.omiuenter.  a 
mortgage  lending  e:orporation,  ohje;cted 
to  the  te;rm  "aexjuisition"  and  |)rop().se;d 
the;  ])hra.se;  “purcha.se;  acepiisition" 
inste;ad.  The;  commenter  suggeste;d  that 
e:onsume;r.s  who  aexpiire  prope;rtv 
through  inhe;ritane;e.  divorce;  eir  e)the;r 
ne)n-j)ure:ha.se;  me;ans  fre;eiue;ntly  want  te; 
sell  the;  property  epiie:kly:  the;re;fe)re. 
applie;ation  of  the;  additioniil  appraised 
re;epiire;me;nt  is  not  apjiroiul.ite;  and  will 
ne;e;elle;s.sly  ele;hiy  sue:h  tran.saelions. 

The;  Age;nele.s  re;e:e;ive;el  thre;e 
c.omments  as  we;ll  on  the;  epie;stion  of 
whether  the;  additional  eiiipniisal  should 
apjily  to  iiartiid  inte;re;sts  in  a 
tran.saelion.  One;  exmuueaiter.  a  re;gional 
Iniele  a.ssoelation  foreaedit  unions. 
suppe)rte;el  an  e;xemptie)n  to  e:e)ve;r  a 
situation  in  whidi  a  consumer  holds  a 
partial  inte;re;.st  in  property  and  is 
aexjuiring  the;  re;mainele;r  of  the;  intere;st 
from  the;  seller.  In  supjiort  of  its 
j)ositie)n.  the;  e;omme;nte;r  cited  the 
commentary  to  Re;gulatie)n  Z  meadioneel 
in  the  ];re)j)osal  (comments  2(a)(24)-.'5(i) 
and  -.'5(ii)),  which  clarifies  that  a 
“re;sidential  mortgage  tran.saction”  does 
not  inelude;  trau.sactious  involving  the 
exmsumer's  ju  incipal  dwelling  when  the 
e;onsume;r  has  a  partial  inte;re;st  in  the 
dwelling,  such  as  when  one;  joint  e)wne;r 
pureliase;.s  the  elher’s  joint  intere;st.  The 
other  two  exunmenters.  natiemal  trade 
a.ssoelatieins  feir  ajipraiseirs,  oppeiseal 
exe;m])tie)ns  feir  partial  interest 
transaeliems,  given  what  the; 
exuumenters  ele;.se;rihe;d  as  the;  inhe;re;nt 
riskine;.ss  eif  highe;r-])riex;el  leians. 

Diseaissiem 

list;  of  tilt;  tanu  “tictjuisilion.” 
(’xmsistent  with  the  ])re)])e)sal,  the; 
Agencies  have;  ele;eleleel  to  adopt  the 
projio.sal  to  u.se  the;  term  “aexpdsition" 
in  plaex;  of  the  .statutory  jdirase; 
“jiurelia.se  or  aexjuisition”  to  refer  to 
aexpii.sition.s  by  both  the;  .selle;r  and  the 
exmsumer.  The  Ageneleis  are;  also 


iieleipting  a  pie)])e)se;el  exmuuent  elarifying 
that,  thremgheuit  ^  l()2(i.8.'>(e:)(4),  the; 
te;rms  “aexpiisitiem"  anel  “iiexpiire;”  re;fe;r 
te)  the;  aexpiisitiem  eif  le;gal  title;  to  the 
])re)pe;rty  pursuant  tei  appliexihle  State; 
law.  inelueling  hv  ])iueliase;.  .See; 
exmuuent  l-ljeKl)-! .  He)we;ve;r,  the; 
Ageneles  are;  aeleijiling  a  .se;])ar<ite; 
e;xe;m])liem  fremi  the  aelelitiem;d  appraisal 
re;epiire;me;nl  feir  UPMks  that  finanex;  the 
jmreliiise;  eif  a  |)re)pe;rty  "|f|remi  a  ])er.sem 
wlu)  ;iex]uire;el  title;  tei  the  ])re)|)e;rtv  hv 
inheritanex;  eir  imrsiiant  to  a  exmrt  e)rele;r 
eif  eli.sseilutiem  eif  marriage,  elvil  iiniem. 
eir  eleimestie:  partne;rshi]i.  eir  eif  jiartitiem 
eif  jeiint  eir  marital  as.sets  tei  whieli  the; 
.seller  was  a  ])arty.”  This  exe;in]itiem  and 
either  exemptions  freim  the;  adelitieinal 
a|)prai.sal  leKpiiremeut  are  eliscu.ssed  in 
lueire;  eletail  in  the  seeliem-liy-seictiem 
analysis  eif  §  1()2(i.8.')(e:)(4](vii),  heileiw. 

“Actjiiisilion”  hv  the  sailor.  The  final 
rule;  generally  iipplieis  to  transaeliems  in 
whieli  the  .seller  had  acejiiireiel  the 
prope;rty  withemt  pure:ha.sing  it,  either 
than  threiugh  eliveirex;  eir  inhe;ritane:e;.  Feir 
eiXcunple,  the;  Ageneles  are;  exmexirneel 
that  frauehdent  fli]i])ing  e:an  easily  he; 
aex'.omjilished  when  erne;  ]iarty 
jmrelia.se;s  ;i  prepierty  anel  epue:klv  ele;e;el.s 
the;  preipe;rty  tei  aneitheir  ]iarty  (for 
eixamide,  as  a  gift),  whei  then  .seills  the; 
preiiierty  tei  an  Ill^ML  exmsumer  eit  :in 
infhiteel  jiriex;.  If  the  final  ride;  applieel 
emly  tei  instanexis  in  whieli  the;  .se;lle;r  hael 
pureliaseel  the;  preipe;rty.  the  exmsumer’s 
transaeliem  wemlel  neit  trigge;r  the;  aeleleel 
|)reite;eliems  eif  the;  reepureaiieiit  to  obtain 
two  ap]irai.sals.  By  re;taining  the  hreiaele;r 
terms  “aexpiisitiem"  anel  “aexpiire;,” 
rather  than  a  narreiwer  te;rni  sueli  as 
“pureliase,”  the;  final  rule;  ensures  that 
twei  appraisals  will  he;  reepiireiel  tei 
exmfirm  the  pro])erty’.s  true  value.  Saa 
.seeliem-hy-seeliem  analysis  of 
§  l()2(i.8.5(c)(4)(vi)(B]  (explaining  that, 
wheai  a  pric:e  paiel  hv  the  selleir  for  the 
preijierty  exinnot  he;  eleteirniineel.  twei 
ajipraisals  are;  reepiired  liefore  an  HBML 
e:an  he;  e;xtenele;d).  The;  different 
tre;atine;nt  by  the;  rule;  for  transaeliems 
involving  seller  aexpii.sitiems  threiugh 
inheritanex;  eir  eliveirex;  are  e;xplaine;d 
iiieire  fully  in  the  se;eliein-hy-se;(liein 
analysis  eif  §  l()2(i.8.'i(e:)(4)(vii),  lieleiw. 

“Acquisition”  by  tha  consiunar.  The 
Ageneles  helieive;  that  the;  terms 
“aexpiisitiem”  eir  “aexpiire”  to  elescrihe; 
the;  exinsumer’s  aexpdsition  eif  the; 
])reipe;rty  as  well  is  ele;.sirahle;  feir 
exm.si.ste;ne:y  thremgheiut  the;  rule.  The; 
Age;nele;s  dei  neit  antielpate;  that  the  rule; 
wemlel  apply  whe;re;  the;  exmsuine;r 
aexpdres  the  ]irei])e;rty  without 
pureliasing  it.  As  a  jinieliexd  matter,  if 
the;  consumer  aexpiired  the;  jireijierly  by 
me;ans  either  than  a  ]mre;ha.se;.  the;  rule; 
wemlel  not  exmie  into  jilay  he;e:ause  he;  eir 
she  likely  woulel  neit  seek  a  mortgage;  to 
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“finance”  the  accjuisition.  Moniover,  if 
the  consnnier  ])ai(l  a  nominal  or  no 
amount  to  accinire  the  i)roi)erty,  the 
additional  ajjpraisal  retinirement  vvonld 
not  lik(;ly  he  triggeujd — in  this  case;,  the 
consumer’s  ])rice  would  rarely  if  ever 
excecul  the  sellm  's  aceinisition  price, 
which  is  a  condition  for  triggering  the 
retpunanent  for  two  appraisals.  .See 
l()2().3,')(c)(4)(i)(n).  In  terms  of  whether 
and  how  the  rule  a])plies.  however,  the 
outcome  of  tluise  scenarios  would  not 
change  ha.sed  on  u.se  of  the  term 
“acejuisition”  as  opjiosed  to  a  more 
jH'ecise  term  such  as  “purchase." 

Sallar.  As  proposed,  the  final  rule 
uses  the  term  “seller"  throughout 
§  l()2(j. 35(c)(4)  to  refer  to  the  party 
conveying  the  property  to  the  consumer. 
The  Agencies  n.se  this  term  to  conform 
to  the  reference  to  “.sale  juice"  in  TILA 
.section  12t)H(h)(2)(A).  15  IJ.S.fk 
l()39h(l))(2)(A).  Also,  as  discussed 
above,  the  Agencies  do  not  foresee 
instances  in  which  the  rule  would  aj)jdy 
if  the  consumer  acrjninul  the  |)roj)erty 
other  than  by  a  purchase  transaction. 

Agwf^nwnt.  Tne  final  rule  h)llow.s  the 
|)ro})o.sal  in  referring  to  the  consumer’s 
“agreement”  to  acejnire  the  ])roj)erty 
thronghont  1()2(). 35(c)(4).  A  “sale 
])rice,’’  as  referenced  in  TILA  section 
12nH(h)(2)(A),  is  ty|)ically  contained  in 
a  legally  binding  agreement  or  contract 
Initween  a  hover  and  a  seller.  15  IJ..S.(;. 
l()3‘)h(h)(2)(A).  The  commenters  did  not 
raise  any  objections  to  the  u.se  of  this 
t(!rm  as  pro])o.sed. 

Acijiiisition  iiuwfvanw.  As  described 
above,  TILA  section  12t)l  1(b)(2)(A) 
nujnires  creditors  to  obtain  an 
additional  a])])rai.sal  for  "higher-risk 
mortgages"  that  will  finance  the 
consumer’s  ])nri:hase  or  acejuisition  if 
the  following  two  circumstances  are 
juesent:  (1)  The  consumer  is  financing 
the  jjurchase  or  accjiusition  of  the 
mortgaged  j)roj3erty  from  a  seller  within 
180  days  of  the  .seller’s  j)urcha.se  or 
acejuisition  of  the  j)roj)e!rty;  and  (2)  the 
eairrent  .sale  j)rie:e  of  the  projierty  is 
higher  than  the  j)rie:e  the  seller  j)aid  for 
the  j)roj)erty.  15  ILS.CL  l(j39h(h)(2)(A). 

For  a  creditor  to  determine  whether 
the  first  condition  is  me;!,  the  creditor 
has  to  e;omj)are!  two  ehitexs:  the  date  of 
the  e;on.sumer’.s  accjiusition  and  the  elate 
of  the  seller’s  ae:ejuisition.  However,  the 
.statute  does  not  jirovide  sjieeifie: 
guielane:e  regarding  the  dates  that  a 
e:reelitor  must  use  to  jjerform  this 
comjiarison.  TILA  seeiion 
120H(1))(2)(A).  15  ll.S.C.  1039h(l))(2)(A). 
To  imjilement  this  jirovision,  the 
Agencies  jirojjosed  to  reejuire  that  the 
creditor  comjjare  (1)  the  elate  on  whieii 
the  e.'onsumer  entered  into  the 
agrcjement  to  aeajuire  the  jirojierty  from 
the  seller,  and  (2)  the  elate  on  which  the 


seller  ae'.ejiured  the  jirojierty.  A  jirojio.sed 
e:omment  jirovieled  an  illustration  in 
whie;h  the  creditor  deteninines  the  seller 
aeajuirenl  the  jirojierty  on  Ajiril  17.  2012, 
and  the  eamsiimer’s  aeajuisition 
agreiement  is  dated  October  15,  2012;  an 
additional  ajijirai.sal  woidel  not  be 
reejnireel  because!  181  days  would  h:ive 
eliijiseul  between  the  two  dates. 

The!  Agenedcis  did  not  re!e;eive  jndilie: 
eaimment  on  the:.se  asjieeds  of  the 
jirojiosal  and  aelojit  thenn  without 
ediange  in  102().35(i:)(4)(i)(A)  and  (13). 
and  e:omment  35(e;)(4)(i)(A)-2. 

Data  tln^  s(^lhu'  ac(]uiivd  the  piopertv. 
Regarding  the  elate  of  the  seller’s 
aeajiusition,  3’ILA  section  12911(h)(2)(A) 
rcifers  to  the  elate  of  that  jierson’s 
“jmredia.se  or  aeajinsition”  of  the 
jirojierty  being  financed  by  the  higher- 
risk  mortgage  loan.  15  U.S.C. 

1  (i39h(h)(2)(A).  Ae;e;e)relingly, 

§  1020.35(c)(4)(i)(A)  and  (13)  refer  to  the 
elate  on  whiedi  the  seller  “acejnired”  the 
j)re)j)erty.  Comment  35(e:)(4)(i)-3, 
adojited  from  a  jnojioscid  eannment 
without  e:hange:,  edarifies  that  this  refers 
to  the  date  on  whiedi  the  seller  hee:ame 
the  legal  owner  of  the  jirojicirtv  under 
State  law,  which  the  Ageiiiedes 
understand  to  hi!,  in  mo.st  e;a.se:s,  the  elate 
on  whie;h  the!  seller  aexjnired  title.  The 
Age!ne:ie!S  have!  interjnided  TILA  .seudion 
1 291 1(1))(2)(A)  in  this  manner  beHxm.se 
the  Agenedes  imdeMstand  that  eaeditors. 
in  mo.st  e;a.se!S,  will  not  extend  credit  to 
finanex!  the  aexjnisition  of  a  jn  ojiertv 
from  a  .seller  who  e:annot  deanonstrate 
edexir  title!.  15  U.S.C.  l(i39h(l))(2)(A). 
Also,  as  eli.se:us.se!el  above,  the  Agenedexs 
have  jji'ojio.sed  to  u.se  the  single  team 
“aexjuisition”  he!cau.se  this  term  is 
generally  imder.stood  to  exmijirise 
aexjuisition  of  le!gal  title  to  the  j)roj)erty. 
ine:lueling  by  j)urcha.se. 

'Fo  cissist  creditors  in  ielentifving  the 
elate  on  whie:h  the  .seller  aexjinred  title 
to  the  j)roj)erty,  exmunent  35(e:)(4)(i)-3  is 
intended  to  edarify  that  the  eaeditor  may 
rely  on  rcicords  that  jirovide  information 
as  to  the  date  on  vvhiedi  the  .seller 
heexime  vested  as  the!  higal  owner  of  the! 
j)re)j!erty  j)ur.suant  to  aj!j)lie:ahle  State 
law.  As  jirovieleel  in 
5?  l()28.35(e:)(4)(vi)(A)  and  e!xj)laine!el  in 
e:e)mme!nt.s  35(e:)(4)(vi)(A)-l  through  -3, 
the  ea(!elite)r  may  determine  this  date 
through  rea.sonahle  elilige!ne:e!.  rexjuiring 
relianex!  on  a  written  soiirex!  doeaimemt. 
The  rexisemahle  diligemce  standard  is 
diseai.ssed  further  b(!le)w  nneler  the 
seudion-bv-seicdion  analysis  of 
§l()2(i.35(c)(4)(vi)(A). 

I^dte  of  the  consumer's  agreement  to 
acquire  the  propertv.  Regarding  the!  elate! 
of  the  e;onsnmer’s  aexjnisition,  TILA 
refers  to  the  elate  on  whiedi  the  “higher- 
risk  mortgcige”  consnmeir  jnirchasexs  or 
ae:ejnire!.s  the  mortgaged  jirojDerty,  hut 


does  not  jirovide  detail  on  how  to  define 
the!  consumer’s  aexjinsition.  TILA 
.seudion  1 29H(h)(2)(A),  15  U.S.C. 
l(j39h(h)(2)(A).  The  Agenedes  jirojio.sed 
to  interjiret  this  jirovision  to  refc!!'  to 
“the  date  of  the  e:e)nsnme!r’s  agreement 
to  acejuire  the  jirojiertv."  A  j)roj)e)se!el 
exmiment  exj)laine!el  that,  in  determining 
this  date,  the  e:re!elite)r  should  use  a  e:oj)v 
of  the!  agre!e!me!nt  jirovided  hv  the 
e:on.snmer  to  the  cTeditor,  and  use  the 
date  on  whiedi  the  exmsnmer  and  the 
seller  signed  the  agreiememt.  If  the 
exmsnmer  and  .selle!r  signed  on  elifferemt 
elatexs,  the  CTeditor  shoidel  u.se  the  date! 
on  which  the  last  jiarty  signeul  the 
cigreement. 

This  comment  is  incorjiorateKl  into  the 
final  rule  without  change  as  commemt 
35(e:)(4)(i)-4.  As  explained  in  the 
jirojiosal.  the  Agencies  helien’e  that  use 
of  the  date  on  whiedi  the  e;on.snnier  and 
the  seller  agreed  on  the  jinrediase 
transaediem  best  aexxinijilishes  the 
jinrjioses  of  the  statute.  This  ajijiroaedi  is 
snhstantially  similar  to  existing  e:reelite)r 
jiraedic.e  under  the  FHA  Anti-Flijijiing 
Rule,  whiedi  ii.ses  the  date  of  exeeaition 
of  the  exinsnmer’s  .sales  exmtraed  to 
determine  whether  the  nxstriedions  on 
FHA  in.snrane:e!  ajijiliexihle  to  jirojieidv 
resali!s  are!  trigge!re!el.  See  24  (iFR 
2()3.37a(h)(l).  The  Agenedes  have  not 
interjireted  the  date  of  the!  exmsnmer’s 
acejuisition  to  refer  to  the!  aednal  date  of 
title  transfer  to  the  consumer  nnele!r 
State  law,  or  the  date  of  eionsimimation 
of  the  HFML,  lieKxui.se!  it  woidd  hi! 
eliffieadt  if  not  imjio.ssihle  for  e:redite)r.s 
to  determine!,  at  the  time  that  they  must 
order  an  ajijirai.sal  or  ajijiraisals  to 
eximjily  with  l()2().35(e;),  when  title 
transfer  or  eamsimimation  will  oiaair. 

Till!  aednal  date  of  title  transfer  tyj)ie:ally 
dejiends  on  whedher  a  e:re!elitor 
eainsummates  financing  for  the 
eainsumer’s  purediase  and  the  .selle!r 
delivers  the  eleuiel  to  the  consnnie!r  in 
e!xidiange  for  the  jireieaieds  from  the 
mortgage  loan.  Various  faidors 
eamsidered  in  the  nnelerwriting 
deedsion.  inedneling  a  reviinv  of 
ajijiraisals,  will  affeid  whe!ther  the 
eaeditor  extends  the  loan.  In  addition, 
the  Agenedixs  are  ea)nea!rne!d  that  even  if 
a  e:reelitor  lamlel  idiaitify  a  date  lairtain 
by  whiedi  the  loan  would  hi! 
eainsummated  and  title  would  be 
transferred  to  the  eamsumeir,  the  i:re!dite)r 
eaiidd  jiotentially  set  a  date  that  exiaiials 
the  18()-day  time  jierioel  to  edreannvent 
the  reejuirements  of  §  1()28.35(e:)(4)(i). 

Comment  35(e:)(4)(i)^  aksei  edarifies 
that  the  elate  on  whiedi  the  eainsumer 
and  the  .seller  agreeal  on  the  jinredia.se 
transaediem,  as  evidenced  by  the  date  the 
la.st  Jiarty  signed  the  agreement,  may  not 
neiaissarily  be  the  date  on  whie:h  the 
exinsumer  beeaniie  e;ontraidnallv 


L. 
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()l)ligated  under  State  law  to  accjuire  the 
jHoperty.  It  may  Im;  difficult  for  a 
creditor  to  determine  the  date  on  which 
the  consumer  l)ecame  legally  obligated 
under  the  ac(|nisition  agreement  as  a 
matter  of  State  law.  Using  the  date  on 
which  the  consumer  and  the  seller 
agrcHul  on  the  pnrcha.se  transaction,  as 
evidenced  hv  tlnnr  signatnn;s  and  tin; 
date  on  the  agnunnent.  avoids 
operational  and  other  potential  issues 
iKican.se  the  Agencies  expect  that  this 
date  would  he  ap])arent  on  its  face;  from 
the  signature  dates  on  the  ac(]uisition 
agriMiinent. 

CriUma  for  \\’h(^ihor  on  Additional 
Appraisal  Is  liaquirad — Acquisition 
Prices 

TILA  section  1 29H(1))(2)(A)  recpiires 
creditors  to  obtain  an  additional 
apprai.sal  if  the  seller  had  acejnired  the 
j)roj)ertv  "at  a  price  that  was  lower  than 
the  current  sale  price  of  the  projjerty” 
within  the  past  180  (lavs,  l.'i  II.S.C. 
l(i30h(l))(2)(A).  To  d(;t(;rmine  wlnjther 
this  statntorv  condition  has  hiuai  nujt.  a 
cnalitor  woidd  have  to  compare  the 
current  .sale  price  with  the  ])rice  at 
which  the  seller  had  accpiired  the 
|)roj)(;rty.  Accordingly,  the  Ag(!nci(!S 
j)roposed  to  imj)lement  this  nuiuinanent 
In'  rtupiiring  the  creditor  to  compare;  tin; 
price  paid  hv  the  .s(;ll(;r  to  accpiire  the 
proj)(;rty  with  the  jjiice  that  the 
consunn;!'  is  ol)ligat(;d  to  pay  to  accpiin; 
the  proj)(;rty.  as  .sjK;cifi(;d  in  the 
cousum(;r'.s  agn;em(;nt  to  acepiire  tin; 
prop(;rty.  Thus,  if  the  pric(;  jjaid  hv  the 
s(;ller  to  ac(]uir(;  the  projiertv  is  low(;r 
than  the  price  in  the  consum(;r's 
accpiisition  agn;(;nn;nt  by  a  certain 
amount  or  pt;rcentage  to  he  determined 
hv  the  Agencies  in  the  final  rule,  and 
the  .sell(;r  had  accpiired  the  prop(;rtv  180 
or  few(;r  days  prior  to  the  date  of  the 
consumer’s  ac(|ui.sition  agr(;ement.  the 
cn;ditor  would  In;  r(;(iuired  to  (jbtain  an 
additional  a))praisal  before  extending  a 
higher-risk  mortgage;  loan  to  finance  the 
consumer's  accpiisition  of  the 
j)rop(;rty."’'’ 

As  noted  above,  the  Agenci(;s  are 
adopting  the  gein;ral  ajjproach  jiroposed 
of  .s(;tting  a  particular  price;  incre;ase; 
threshold  that  triggers  the;  additional 
a])praisal  re.xpiirement.  and  are; 
.spe;e:ifving  the;  price;  incre;ase;  thre;shol(ls 
as  follows:  A  e;re;elitor  is  r(;(juire;el  to 
obtain  two  aj)praisals  in  two  .se;ts  of 


''•'riK!  propdsiHl  H  lrij>}"i!r  icir  tlu; 

iiddiliiiniil  apiiniisid  ri!(|iiir(!ini'nt.  iidii|ititd  and 
nrvisnd  in  nrw  tj  102(i..'{."i((:)(4)(i)(IS).  as  IoIIdws: 
■■'Hio  price  al  wliidi  lln!  seller  accpiintd  tli(!  imipini; 
was  Idwer  than  the  priea;  that  tin;  cdnsnnnir  is 
dhli}>at(!d  to  pav  to  a(xpiire  the  prd|M!i1v.  as 
specified  in  the;  cdiisiinnir's  a^nsniKatt  to  ac(|uiri! 
till!  prdpt^rtv  tniin  the  seller,  hv  an  anidiint  (!(|nal  to 
dr  (■nsiter  than  ,Y.V."  77  f'R  54722.  54772  l.S(;pt.  5. 
2012). 


circnmstanceis — fir.st.  when  the  seller  is 
retselling  the  property  within  tK)  days  of 
iiceiuiring  it  iit  a  price  that  exceteels  the 
seller’s  acejitisition  jn'ice  by  more  than 
10  percent  (new  §  102().3.'i(c)(4)(i)(A)); 
itnei  .setcond.  when  tin;  seller  is  retsetlling 
the;  i)rop(;rty  within  01  to  180  (lavs  of 
acejiiiring  it  itt  a  jn'ice  tlnit  e;xce;e;(ls  the; 
.seller’s  aceptisition  ])rice;  by  more;  than 
20  pe;rce;nt  (ne;w  §  1020.3.‘i(e:)(4)(i)(B)). 
This  iispe;ct  of  the  final  rule  and  related 
C()nnne;nts  are;  (lise:nss(;(l  in  gr(;<ite;r  detail 
below. 

Price  at  which  the  seller  acquired  the 
property.  TILA  s(;ction  120lUh)(2)(A) 
refens  to  a  inojierty  that  the;  .se;ll(;r 
pre;vi()usly  purchased  or  aceptireel  “at  ;i 
|)rice.’’  1.1  U.S.(].  10.30h(l))(2)(A).  Tin; 
proposal  also  referred  to  the  “jirice”  at 
which  the  seller  acejuired  the  property; 
a  projiosed  comment  clarified  that  the 
se;ller’s  acepiisition  price  refers  to  the; 
amount  jiaid  by  the;  .s(;lle;r  to  acepiire;  the; 
property,  rhe;  jiropo.seel  comment  also 
e;xplaine;(l  that  the;  price  at  which  the; 
seller  ;ic(juir(;(l  the;  jiroperty  doeis  not 
include  the;  cost  of  financing  the; 
])r()j)(;rty.  This  comment  was  int(;n(l(;(l 
to  clarifv  that  the;  creditor  should 
conside;!'  only  the;  jn  ice  of  the  pr()])(;rty. 
not  the;  total  co.st  of  financing  the; 
pr()pe;rty. 

The;  Age;nci(;s  are;  a(l()|)ting  these 
aspe;cts  of  the;  pro])osal  without 
substantive;  change;  in 

1()2().3.1(c)(4)(i)(A)  emd  (13),  and 
comment  3.')(c)(4)(i)-.'). 

Public  ('.omments  on  Ihe  Proposal 

The;  Age;nci(;s  asked  for  e:()mme;nt  on 
whether  additional  clarification  was 
n(;(;(leel  re;gar(ling  how  a  cr(;elite)r  shonld 
identify  the;  jjrice;  at  which  the  s(;lle;r 
acepiired  the  property.  In  ])articular,  the; 
Agencies  akso  r(;(pi(;steel  commemt  on 
how  a  cre;(litor  woidd  calculate  the  jfi  ice 
paid  hv  a  selle;r  to  acepiire  a  jn'o])(;rty  as 
part  of  a  hulk  sale;  that  is  later  re;sol(l  to 
a  higher-risk  mortgage  consume;!'.  The 
Age;ncie;s  under.stand  that,  in  hulk  .sale;s, 
a  .sale;s  price;  might  he  assign(;(l  to 
individual  prope;rtie;s  for  tax  or 
accounting  reasons,  hut  aske;d  for  public 
input  on  wh(;the;r  guidance  may  he; 
n(;e;(le;(l  for  (le;t(;rmining  the;  sales  price; 
of  a  |)ro])(;rty  for  ])urp().s(;s  of 
determining  whe;th(;r  an  iidditional 
appraisal  is  r(;(piire;(l.  The;  Ag(;ncie;s  also 
a.skeel  for  e:()nnn(;nt  on  anv  op(;rciti()nal 
(:halle;nge;s  th.it  might  ari.se;  for  cr(;(lit()r.s 
in  (le;te;rmining  purchase;  prices  for 
home;s  j)ur(:ha.se;(l  as  ji.irt  ol  a  hulk  .sale 
tran.saction.  as  we;ll  as  for  vie;w.s  on 
whether  any  challe;ng(;s  pre;se;nt(;(l  could 
imp(;(l(;  ne;ighhorh()oel  r(;vitalizati()n  in 
any  way,  and,  if  so,  wh(;ther  the; 
Agencies  should  consider  an  (;x(;mpti()n 
from  the  additional  ap])rai.sal 


re;(piire;ment  for  these  ty])(;s  of 
transactions  altogethe;!’. 

An  aijpraiser  trade;  association  state;(l 
that  an  a|)j)rai.se;r’.s  (;xpe;rti.s(;  is 
imjiortant  in  valuing  properties  that  are; 
part  of  a  hulk  sale.  No  e)the;r  commenters 
(;omme;nte;(l  on  this  epiestion.  In  view  of 
the;  value;  that  ajijiraisers  can  add  in 
viiluing  |)roi)(;rti(;s  as  ])art  of  a  hulk  .Side, 
and  in  the;  absence  of  reepiests  or 
.sugge;stie)n.s  for  additional  guidance,  the; 
Ag(;ncie;.s  are;  adojiting  the;  rule;  as 
projio.sed  with  no  additional  jirovisions 
or  clarifications  reigarding  the  ])urchase; 
])ric(;  of  properties  purcha.s(;(l  in  hulk 
sales. 

Price  the  consumer  is  ohIio(it(^d  to  pav 
to  acquire  the  property.  TILA  .s(;ction 
129H(b)(2)(A)  r(;fer.s  to  the  "current  sale 
])ric(;  of  the  pro]!e;rty”  being  financ(;(l  by 
a  high(;r-ri.sk  mortgage  loan.  1.1  U.S.C. 
1()3t)h(l))(2)(A).  'rhe;  proposal  referred  to 
"the;  jirice;  that  the  consumer  is 
obligated  to  j)ay  to  acepiire;  the;  pr()])e;rty, 
as  .sp(;(:ifi(;(l  in  the;  consumer’s 
agr(;e;me;nt  to  iicepiire  the  projierty  from 
the;  selle;!'.”  The;  final  rule;  adopts  this 
language;  in  ^  102(3. 3.1(c)(4)(i)(A)  and  (15). 
'rhe;  final  rule;  also  adopts  ii  ])r()])()S(;(l 
(:()mme;nt  clarifying  that  the;  price;  the; 
consum(;r  is  ()l)ligate;(l  to  jiiiy  to  acepiire 
the;  ])re)pe;rtv  is  the;  price  in(ficat(;el  on 
the;  consumer's  agreement  with  the; 
seller  to  acepiire;  the;  pr()p(;rtv  that  is 
signed  and  dated  by  both  the;  consumer 
and  the;  seller.  .Se.'e;  comment  .'3.'3(c)(4)(i)- 
0.  Ill  keeping  with  the;  jiroposal, 
comment  3.')(c)(4)(i)-(i  also  e;x])lains  that 
the;  ])ric(;  at  which  the;  consume;!'  is 
obligated  to  jiay  to  acejuire;  the  inoperty 
from  the  selle;r  does  not  include  the;  co.st 
of  financing  the;  inojierty  to  clarify  that 
a  creditor  shoulel  only  consider  the  sale 
jjrice  of  the  jnojjerty  as  reflected  in  the; 
consumer's  acepiisition  agreement. 

In  addition,  the  comment  refers  to 
comment  .'3.5(c)(4)(i)-4  (jiroviding 
guidance  on  the  "date  of  the  consumer’s 
agreiement  to  acquire  the;  projjerty,”  as 
discu.ss(;(l  above;).  'I’lie  intention  of  this 
cre)ss-refer(;nc(;  is  to  indicate  that  the; 
document  on  which  the;  creditor  may 
rely  to  (le;te;rmine;  the;  consumer’s 
acejiiisition  jn’ice  will  be;  the;  same 
document  on  which  a  ci'(;(lit()r  may  rely 
to  (l(;te;rmine;  the;  date;  of  the  consumer’s 
agre;(;m(;nt  to  acepiire;  the  ])ro])(;rty.  Also 
tracking  the  jiroposal,  commeait 
.'3.'3(e:)(4)(i)-(i  further  exjilains  that  the; 
cre;(iite)i'  is  not  e)bligate;(l  to  (l(;te;rmine; 
whe;th(;r  and  to  what  (;xte;nt  the; 
agr(;em(;nt  is  l(;gally  binding  on  both 
])arti(;s.  The  Ag(;ncie;s  e;x])(;ct  that  the 
price;  the  consumer  is  ohfigat(;(l  to  jiay 
to  acepiire;  the  jnojierty  will  be;  a])])ar(;nt 
from  the  consumer’s  acepiisition 
agreiement. 
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Piil)li(:  Comments  on  the  Proposal 

I’he  Agencies  recpiested  comment  on 
whether  the  price  at  wliich  tlie 
consumer  is  ol)ligat(!d  to  pay  to  accpiire 
the  property,  as  reflected  in  tin; 
consumer's  acc|uisition  agreenumt, 
provides  sulTicient  clarity  to  creditors 
on  how  to  comply  while  ])roviding 
consumers  ade(|uate  ])rotection.  I'he 
Ageuches  did  not  receive  comments  on 
this  i.ssue,  and  is  a(lo])ting  the 
propo.sal’s  use  oi  the  ])hrase  ‘‘the  ])rice 
the  consumer  is  obligated  to  pay  to 
actpiin;  the  property,  as  specified  in  the 
consumer’s  agreement  to  accpiire  the 
property  from  the  seller.” 

35((:)(4)(i)(A)  and  (B) 

I’lLA  section  1291 1(b)(2)(A)  provides 
that  an  additional  appraisal  is  recpiired 
when  the  price  at  which  the  seller  had 
purchased  or  acquired  the  propertv  was 
“lower”  than  the  current  sale  price  and 
the  resale  occurs  within  180  days  of  the 
.seller's  accpiisition.  l.'i  IJ.S.fi. 
l()30h(h)(2)(A).  TILA  does  not  define 
tin;  term  “lower.”  Thus,  as  written,  the 
.statute  would  reepure  an  additional 
a])praisal  for  any  price  increase  above 
the  seller's  acquisition  price,  if  the 
resale  occurred  within  180  (lavs  of  the; 
seller’s  acepusition.  As  discussed  in 
more  detail  l)(dow,  the  Agenci(!s  do  not 
Indieve  that  the  jmblic  intercjst  or  the 
.safety  and  soundiKiss  of  creditors  would 
1)(!  served  if  the  law  is  im])lemented  to 
rcKpiin;  an  additional  a])praisal  for  any 
iucrea.se  in  price.  Accordinglv,  the 
Agencies  proposcul  an  (;xemj)tion  to  the 
additional  aj^praisal  reepurement  for 
some  threshold  incr(;a.se  in  the  price.  As 
(kxscrihed  above,  the  ])ropo.sal  contained 
a  placeholder  for  the  amount  by  which 
the  rcisale  ])rice  would  have  to  have 
exctuxled  the  ])rice  at  which  the  .seller 
had  ac(pdr(;d  the  jn'0])erty. 

In  §  1020.3,'j(c)(4)(i)(A)  and  (13),  the 
Agencies  are  ado])ting  a  ti(;re(l  approach 
to  the  proposed  exemption  for  cca  tain 
price  increa.ses.  Specifically: 

•  Section  1 028. 3.'5(c)(4)(i)(A)  exempts 
from  the  additional  ai)]n'aisal 
nupurement  flPMLs  that  finance  the 
consumer’s  purchase  of  a  ])roperty 
within  00  days  of  the  seller’s  acepusition 
of  the  ])rop(5rty  at  a  ])rice  that  does  not 
exc(;{!(l  10  j)ercent  of  the  seller’s 
acepdsition  purchase  price;. 

•  S(;(:ti()n  1 028. 3,'i(c)(4)(i)(13),  exempts 
from  the  additiomil  ap[)raisal 
re;(pdrement  llFMLs  that  finance  the 
consumer’s  purchase  of  a  j)roperty 
within  91  to  180  days  of  the  seller’s 
acepdsition  of  the  property  at  a  })rice 
that  does  not  exc(;e(l  20  percent  of  the 
.sell(;r’s  acepdsition  i)rice. 


Fid)lic  (Comments  on  the  Propo.sal 

The  Agencies  solicited  comment  on 
l)()tential  exeinjetions  for  mortgage 
transactions  that  heive  a  sale  price;  that 
exc(;(;(ls  the  se;ll(;r’s  purcha.se  price;  by  a 
r(;hitively  small  iimount  or  by  a  certain 
pe;r(;e;ntag(;.  The;  Agencies  re;(pie;st(;(i 
comment  on  whether  a  fixed  dollar 
amount,  a  fixed  perce;nt<ige;,  or  some 
€dte;rnate;  approach  should  be;  used  to 
determine;  ;m  e;xe;mpt  price;  ine;r(;a.se,  and 
what  s])(;(:ific  price;  thre;shol(l  would  be; 
<ippro])riat(;. 

'The  Agencies  re;c(;ive;(l  a  large  number 
of  comm(;nts  on  the.se  (pie;.stion.s.  The 
commenters  generally  enelor.seel  the 
])ropose(l  (;xe;mi)ti()n,  based  either  on  a 
dollar  amount,  or  a  percentage  of  the 
seller’s  acejuisition  j)rice.  Four 
commenters  (a  bank  holding  company, 
two  national  trade  associations  for 
mortgage  lending  compaine;.s  and 
consumer  and  small-husin(;.ss  haulers, 
and  a  large  mortgage  l(;neling  company) 
suggested  that  <1  10  ])e;rce;nt  price; 
incre;:i.se  e;xce;])tion  woidd  he; 
approjji’iate.  One  of  th(;.s(;  (:omm(;nt(;r.s 
argued  that  10  percent  is  a  customarv 
standiird  in  the  industry  b(;(:<m.s(;  it 
repr(;se;nts  typical  re;altor  and  ()the;r 
closing  costs. 

A  natiomil  trade;  association  for 
community  hiinks  suggested  a  miuimum 
of  l.'i  ])e;rc(;nt.  Two  commenters,  a 
r(;gional  trade  iissocieition  for  credit 
unions  and  a  commiudty  hank,  argued 
that  the;  exception  shonlel  be  at  l(;;ist  2.'j 
perce;nt.  One;  huge  national  bank 
suggested  <i  threshold  of  .'j  |)e;rc(;nt. 
An()th(;r  commenter,  a  ciuelit  union. 
sugge;ste;(i  tluit  an  e;xe;mi)tie)n  he;  for  the 
gre;ater  of  three;  ]K;rc(;nt  or  a  .$1  ().()()() 
incre;ase  in  the  ])rice.  A  OSE  sugg(;.st(;el 
that  the;  Agencies  exem])t  from  the; 
se;c()n(l  appraisal  requirement  sales  that 
are  sid)j(x:t  to  an  “anti-flipping”  clause. 
When  an  inve;stor  purchases  a  property 
in  short  sales  from  the  GSEs.  for 
example,  certiiin  clause;.s  in  the  .sal(;.s 
contract  prohibit  the;  inv(;.stor  from 
re;selling  that  property  for  the  first  30 
days  after  the  short  sale  purchci.se.  The 
investor  is  then  prohibited  from 
r(;se;lling  the;  property  without 
justification  and  permission  from  the; 
(kSE  for  the  next  31  to  90  ehivs  for  ;i 
price;  that  e;xc(;e;el.s  the;  .seller’s  price;  hv 
more  tlum  20  percent. Identical  re;.sal(; 
re;strie:ti()ns  aj)ply  to  investors 
l)ur(:hasing  property  through  a  short  sale 
un(l(;r  the  Home  Affordahle;  Fe)r(;(:l()sure; 
Alternatives  (llAFA)  program.’’'*  Some 


I’aniiid  Milt!  .Siiij’lti  Isiiiiilv  .S(!i  vi(:iii<>  Ciiitlo 
Aiin(iun(:(!in(!nt  .SVC  2(U2-1!I.  jKiHti  l-l:  iiml  Fi'tidtlii! 
Milt:  .Sin<>li!  Fninilv  .ShIIim'  .Stirvictir  Ciiitlt!.  Chiiptiir 
H(i.'‘).4(l(i). 

'“'■.S'fit!  II..S.  Oi!pt.  ol Tioasurv.  .Siipplt!mi!iilal 
Oina.livt!  12-07  (Ntiv.  1.2012). 


commenters  suggeisteel  that  the  Agencieis 
incorjjorate  FHA’s  reigime  as  the; 

.standard  for  the  higher-risk  mortgage; 
rule. 

Discussion 

As  noted,  the;  Age;ncie;.s  are;  ade)i)ting  a 
tiered  a])|)roa(:h  to  the  proposed 
e;x(;mptie)n  from  the;  additional  a|)|)raisal 
r(;(]uire;ment  of  TIEA  se;e:tion 
§  1028.3.'j(c)(4)(i)  for  llPMEs  that  fin:mce; 
the;  reisale;  of  ])rop(;rti(;.s  that  do  not 
e;xcee;(l  certain  price  incr(;ase;s  from  the; 
prior  sale.  Specifically. 

§  l()28.3.'3(c)(4)(i)(A)  e;xe;mpts  from  the 
additional  appraisal  iMejuirement 
HPMLs  that  finance;  the  consumer’s 
liurchase  of  a  property  within  !H)  elavs 
of  the;  seller’s  acepiisition  of  the;  proi)e;rtv 
where;  the  resale;  price  does  not  exceied 
10  ])(;rcent  of  the  seller’s  acquisition 
price.  S(;cti()n  1028.3.'j(c)(4)(i)(H), 
(;.xempts  from  the  additional  ajjpraisal 
re;(juire;me;nt  HPMLs  that  finance  the 
consumer’s  ))urchase;  of  a  jiropertv 
within  t)l  to  180  elavs  of  the;  seller’s 
acepiisition  of  the;  pre)p(;rty  wh(;r(;  the; 
resale;  price  does  not  (;xc(;e;(l  20  jiercent 
of  the  se;ll(;r’s  acepiisition  i)ri(:e;.  In 
developing  this  approach,  the;  Ag(;ncie;.s 
reviewed  ])ul)li(;  comments  as  well  as 
()the;r  government  standards  and  rul(;s 
designed  to  curb  harmful  nijipiiig  in 
r(;.si(lential  mortgage;  transactions.  The.se; 
included  short  .sale  n;se;lling  re;striction.s 
imj)().s(;(l  by  Fannie  Mae.  Fr(;(l(lie;  M.ic 
and  the  II.S.  Tre;;isurv  De;p;irtme;nt.'’^  as 
well  as  HlID’s  Anti-Flip])ing  Rule.s — 
both  HUD’s  e;xi.sting  r(;gulations  (24  GFR 
203.37a(h))  and  Hill)  rule;s  currentlv  in 
effect  that  tenqiorarily  “waive”  e;xisting 
re;gulati()ns  and  re;place  them  with  other 
staiuiarels.’’" 

The;  Agencieis  believe  that  short  sale 
r(;.selling  r(;strictie)ns  of  the  G.SEs  and 
Treasury  are  in.structive.  Like;  the;.se 
rules,  the  final  rule  incor])()rate;.s  a 
bifurcated  apj)r()ach  to  addressing 
frauduleait  dipping,  ba.se;(l  on  the 
numl)(;r  of  days  between  the;  seller’s 
purchiise  and  the  c()nsum(;r’,s 
purchase.’’"  The  Age;ncie;,s  eire  not 
adopting  an  e;xe;m|)ti()n  for  HPMLs 
financing  sales  subject  to  an  anti- 
dipping  clause,  however.  The;  Ag(;nci(;.s 


‘■^.S'cc  Fiinnii!  Mm:  .Siii»l(!  I'ainilv  .SiM  viciii”  (liiiili! 
;\niii)iiii(:(!iiu!nt  .SVC  2012-1!).  paaii  i:i::iiul  I'loddii! 
Mac  .Siiif’li!  Faniily  .Si!lli!r  .Servicer  Ciiide.  Cliapli!!' 
H(i.S.40(i);  l)..S.  Dept.  (il  'I'rea.surv.  .Siipplenuiiilal 
Directive  12-07  (Nov.  1.2012). 

■•‘'See.  e.e..  77  FK  710!)!)  (Nov.  20.  2012). 

A.s  noli!d  (iailier.  Ilii!  C.sr;  and  I  reasurv  sliorl 
Side  rules  Isin  r(!sales  oiitriaiit  tor  :t0  davs  <dt(!r  Itie 
sliort  Side  and  also  liiin  lliein  itliie  sides  price 
increiises  liv  mori!  tliiin  20  |)ercenl  lor  resides  in  IIk! 
next  ;11  to  00  days.  See  Fiinide  .Mae  .Sinj^le  F’iiinily 
.St!rvit:inf>  Cuide  Annonncenient  .SVC  2012-li).  jiiifec 
Kl:  iind  Friiddie  Miic  .Single  Family  .Siiller  .Servicer 
Cnide.  Cliapter  H0,5.40(i):  IL.S.  Dept,  of  Treiisurv. 
.Supiilenienliil  Dir(!clive  12-07  (Nov.  1.2012). 
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are  concerned  that  such  an  exemption 
would  not  he  sufficiently  protective  of 
the  Hl’ML  consumers  the  statute  was 
intended  to  protect.  If  such  an 
exem|)tion  covered  only  loans  suhjcul  to 
(ISK  and  Treasurv  anti-llipping  claus(;s. 
HPML  consumers  purchasing  homes 
from  investors  who  acepured  them  from 
C.SKs  or  Treasury  woidd  not  receive  the 
protection  of  the  atlditional  appraisal 
re(|uirem(!nt.  Meanwhile,  IIPML 
consumers  purchasing  homes  from 
investors  who  accpnred  them  from  t)ther 
creditors  or  investors  would  receive  the 
protection  of  the  additional  apiiraisal 
rcupurement.  It  is  unclear  why  HPMh 
consumers  in  the  latter  case  should 
receive  the.se  protections  and  consumers 
in  the  former  case  should  not.  In 
addition,  the  purpose  of  the  additional 
ajjpraisal  nupurement  in  the  final  rule  is 
to  ensure  a  second  opinion  on  the  value 
of  a  piirchascul  home:  the  purpose  of 
anti-fli])j)ing  clauses  generally  is  to 
restrict  the  tran.saction  entirely.  Thus, 
these  clauses  may  he  instructive,  hut 
should  not  neces.sarily  determine  who 
receives  the  protection  of  this  rule. 

If  an  (ixemption  for  HPMLs  financing 
.sales  subject  to  an  anti-flipj)ing  clause 
coven;d  loans  subject  to  anti-fli])])ing 
clau.ses  more  generally,  the  Agencies 
would  h(!  concerned  about  more  HPMh 
consumers  not  receiving  the  ])rotections 
of  the  statute.  Moreover,  if  cnKlitors 
were  concerned  that  the  additional 
appraisal  nupiirement  might  impede 
dispo.sal  of  their  distresscul  |)ro])ertie.s, 
they  could  devise  “anti-llipping” 
clauses  that  would  impose  onlv 
minimal  restrictions  on  tin;  resale  of 
tho.se  projjerties.  simply  to  take 
advantage  of  the  exemption.  The 
Agencies  recognize  the  importance  to 
creditors  and  investors  of  being  able  to 
sell  di.stres.sed  pro))ertie.s  in  a  timely 
manner  to  decrease  losses.  The  Agencies 
further  understand  that  restrictions  on 
the  resale  of  distressed  ])ro])ertie.s 
l)urcha.sed  from  creditors  and  inx  estors 
can  affect  how  (puckly  cnulitors  and 
investors  can  dispose  ofthe.se 
properties,  and  that  creditors  and 
investors  design  re.sale  restrictions 
accordingly.  However,  the  appraisal 
recpurement  under  this  final  rule  is  not 
a  restriction  on  re.sale  by  the  .seller;  it  is 
a  reepurement  for  additional 
documentation  regarding  the  value  of 
homes  purchased  by  a  certain  subset  of 
consumers  who  finance  the  transaction 
with  an  IIPML. 

The  Agencies  view  the  FHA  Anti- 
Flij)ping  Rules  as  akso  instructive  for  the 
final  rule.  In  the  j)reaml)le  to  its  original 
Anti-Flipping  Final  Rule  and  waiver 
notices  after  it,  HUD  states  that 
"fraudulent  property  flij)j)ing  involves 
the  raj)id  re-sale,  often  within  days,  of 


a  recently  acquired  projjerty.” HUD 
also  states  in  its  original  final  rule  that 
“resales  executed  within  ‘)()  days  imply 
pre-arranged  tran.sactions  that  often 
prove  to  lx;  among  the  most  egregious 
examples  of  predatory  haiding."''' 

Thus,  under  exi.sting  HUD  regulations, 
FHA  insurance  is  not  available  for  loans 
tliat  finance  tin;  purchase  of  a  pro])erty 
within  UO  davs  of  the  previous  sale.  .See 
24  CFR  2()3.;i7a(l))(2).  HDD’s  rule  is 
ha.sed  on  the  conclusion  that  5K)  davs  is 
a  reasonable  waiting  p(!riod  to  ensure 
that  legitimate  ndiahilitation  and  repairs 
of  a  property  have  occurred. ““ 

HUD  lias  also  .statixl  that  a  18()-day 
ban  on  eligibility  for  PdlA  insurance 
would  have  jirovided  a  disincentive  to 
legitimate  contractors  who  improve 
hou.ses — thus  increasing  the  stock  of 
affordable  housing.'*  ’  Therefore,  for 
tran.sactions  involving  re.sales  in  the  91- 
180  day  period.  HUD  will  insure  resales 
at  any  jirice,  hut  recpures  additional 
documentation,  which  must  include  a 
second  appraisal,  if  the  price  increase 
exceeds  the  .scdler's  accpiisition  juice  hv 
100  jiercent.  .See  24  CFR  203..37a(l))(3).' 

The  Agenci(!s  believe  that  HUD’s 
basic  ajijiroach — the  use  of  more 
restrictive  conditions  for  00  davs. 
followed  by  somewhat  le.sser 
restrictions  for  the  next  5)0  davs — has 
merit  as  an  ajijiroach  to  combatting  the 
kind  of  flijijiing  with  which  (Congress 
seemed  concerned. '*■’  The  Agencies 
recognize  that,  since  issuing  the 
regulation  in  24  CFR  203.37a(h)(3).  HUD 
has  issued  rules  that  temjiorarily  rejdace 
its  exi.sting  regulations,  with  the  goal  of 
encouraging  inve.stors  to  rehabilitate 
homes  and  thus  helji  “stabilize  real 
estate  |)rice.s  as  well  as  mughhorhoods 
and  communities  where  foreclosure 
activity  has  been  high.”'’'’  Under  these 
tem])orary  rules,  FI  lA  insurance  is  now 
available  for  loans  that  finance  pro])erty 
re.sales  within  5)0  days  of  the  ju'evious 
.sale,  as  long  as  certain  conditions  are 
met.  One  condition  is  that  “a  second 
a])j)raisal  and/or  .sii|)j)orting 

‘•"Srif.  (iH  I  K  2:070  (May  1.  2()o:0:  77  I'K 
710!);)  (Nov.  20.  2012). 

'■'oa  I  R  2;):)7o.  2:072  (May  1.  2oo:i). 

.S'oo  ill. 

Sail  ill. 

.Sec  II..S.  1  loiis(!  ol  Rt!|)s..  ( annul,  on  (•'in.  .Sni  vs.. 
Hi:i>in1  on  II.U.  I72H.  Mi>il!>ii<^o  livfonu  anil  Anli- 
Pivihitntx  h‘nilin‘.‘  Ai:l.  No.  11  1-04.  .S!)  (May  4. 
200!))  (llonso  Knport):  I''()(lnral  tinman  ot 
Invnsli^ation.  2010  .\lo//"n”n  l■'rlltlll  llvpint  Your  in 
llrviaiv  la  (AngnsI  201  1).  iiviiiliihin  ill  hOp:/! 
\\i\iv.lhi.<ii)v/Nliil.‘i-siiivii:i-s/i)nl>lii:iilii>ns/mi>rl>iii<’n- 
lnmii-20 iO/ nu>rtoii>!f}-liiniil-i'cporl-20 ! 0.  Srr  iilso  71 
FR  aaiaa.  :oi4i-:i:ii42  (limn  7. 2000);  Iiui). 
Moilgagoi!  I.ollor  200()-14  ()nnt!  a.  2000)  (■■(■'lIA'.s 
policy  proliiliiling  propnrtv  (lipping  niiininatns  llio 
most  ogmgioiis  nxainpins  ol  pmdatorv  (lips  0) 
pi'0|)nrli(!s  williin  llin  (''llA  inorigagii  insnrancn 
programs.”). 

'•■•77  FR  710!)!)  (Nov.  20.  2012). 


documentation”  is  reijuired  if  the  sales 
juice  exceeds  the  seller’s  acijuisition 
ju  ice  by  uioie  than  20  jiercent.'*'* 
However,  the  Agencies  recognize  that 
these  rules  are  designed  to  address  a 
teiiijioiary  market  condition;  the 
Agencies  hiilieve  that  the  HPML 
ajijiraisal  rules  must  he  designed  to 
address  jirojierty  flijijiing  beyond  a 
temjiorarv  market  condition. 

At  the  same  time,  the  Agencies 
believe  that  the  ajijiroach  adojited  with 
resjiect  to  the  additional  ajijiraisal 
reijuinonent  resembles  the  FHA  waiver 
rules  in  some  imjiortant  ways  that 
mitigate  concerns  about  chilling 
investment.  Like  the  FHA  waiver  rules, 
the  final  rule  does  not  jirohihit  HPML 
financing  of  re.sales  within  5)0  day.s  (hv 
contra.st,  the  existing  FHA  regulations 
ban  FHA  insurance  on  re.sales  within  5)0 
days).  Rather,  the  final  mile  imjioses  an 
additional  condition  on  the 
tiansaction — namely,  that  the  ci’editor 
must  obtain  a  .second  ajijuaisal  for  the 
creditor’s  use  in  consideiing  the  loan 
ajijilication  and,  moi'e  sjiecifically,  the 
collatciral  value  of  the  dwelling  that  will 
secui’c!  the  mortgage.  The  Agencies 
believe  that  this  jii'otection  is  consistent 
with  c:ongi'es.sional  intent  to  jiiovide 
additional  juotections  for  hoiTowers  of 
loans  considered  by  Uongress  to  jiose 
higher  risks  to  those  hoiTowei's. 
(Consistent  with  the  views  exjii'e.ssed  by 
.some  commenters,  however,  the 
Agencies  have  determined  that 
consumer  jiiotection  is  not  .served  hv 
I'ecjuiring  a  second  ajijiiai.sal  in 
circumstances  wheie  the  inci'ea.se 
genei'ally  is  not  indicative  of  a  .seller 
attemjiting  to  ju'ofit  on  a  fliji.  I’he 
Agencies  believe  it  is  I'ea.sonahle  to 
exj)ect  a  seller,  faced  with 
circumstances  dictating  I’esale  of  a 
dwelling  that  the  seller  very  recently 
acquired,  to  seek  to  recouj)  the  seller’s 
transaction  costs  on  the  juirchase  and 
I'e.sale,  in  addition  to  the  .seller’s 
accjuisition  price.  These  costs  may 
include  fees  from  the  .seller’s 
ac(juisition,  such  as  moitgage 
aj)j)lication  fees,  oi’igination  jjoints, 
escrow  and  attorney’s  fees,  transfer 
taxes  and  recording  fees,  title  seai’ch 
chai’ges  and  title  insui'ance  jii'emiums, 
as  well  as  fees  incuri'ed  in  the  I'esale, 
such  as  real  estate  commissions,  sellei- 

'■'■.S'l’c  ill.  iit  71  UK).  .X  pn)p(!rlv  inspcuKioii  is  nlso 
rispiimd.  Son  id.  at  7110(1-71 101.  ('’or  loans 
linaiicing  n!sal(!s  williin  !I0  davs  whom  Iho  salos 
prico  (loos  not  oxcood  Iho  sollor’s  acipiisition  prico 
hv  mom  than  20  porcont.  F'llA  insnranoo  is 
oondilionod  on  Iho  (ransaolions  hoing  "arms-longlh. 
with  no  idontil  V  ol  intomsi  hotwoon  Iho  huvor  and 
.sollor  or  othor  |)ailios  parti(:i|)aling  in  Iho  salos 
transaction."  Id.  al  71100.  IIUI)  providos  sovorai 
oxamplos  ol  ways  that  londors  can  onsnro  dial  Ihoro 
is  no  ina|]]iropriato  collusion  or  agroonioni  hotwoon 
partios.  Id. 
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])aid  points,  and  other  sales  concessions 
on  the  resale.  These  costs  will  varv  to 
•some  extent  l)y  State  and  by  transaction. 
However,  the  Agencies  l)elieve  that 
providing  an  allowance  of  10  percent 
over  the  seller’s  accpiisition  ])rice 
reasonably  accommodates  these 
transaction  costs  and  .strikes  an 
ajjpropriate  balance  with  respect  to  ea.se 
of  administration  for  i)ur])oses  of  the 
rule. 

Regarding  HPMLs  that  occur  within 
91  to  180  days,  the  final  rule  ])rovide,s 
that  an  additional  ajipraisal  is  recjnired 
only  if  the  proj)erty  price  increased  bv 
more  than  20  percent  of  the  seller's 
acrpiisition  price.  See 
S  1020.3.'j(c)(4)(i)(B).  In  this  way,  the 
final  rule  jirovides  a  modest  additional 
10  percent  allowance  for  legitimate 
repairs,  and  builds  in  a  90-(lay  j)eriod  in 
the  interest  of  ensuring  enough  time  to 
allow  such  rej)air.s  to  be  made.  At  the 
same  time,  the  approach  preserx  es 
added  consumer  protections  in  the  first 
90  days,  when  |)redatory  fli])])ing  is 
most  likcdy  to  occur.  The  Agencies 
recognize  that  this  element  of  the  final 
rule  differs  from  the  FHA  Anti-Flipping 
Rules,  which  recpiire  additional 
documentation  for  a  re.sale  from  91  to 
180  days  only  if  the  price  increa.ses  by 
100  percent  of  the  .seller's  ac(|ui.sition 
jaice.  However,  FHA  insurance  applies 
to  HFMLs  and  non-HPlVILs  alike,  and 
the  Agencies  believe  that  (iongress 
intended  sjMuaal  protections  to  a])])lv  to 
1 IFML  consumers. 

The  Agencies  believe  that  recjuiring 
an  additional  ajjpraisal  for  HFMLs 
financing  the  purchase  of  a  home  being 
re.sold  within  a  180-day  jjeriod, 
regardless  of  the  amount  of  the  price 
increase,  coukl  restrict  home  sales  to 
HTML  consumers,  because  investors 
might  be  less  likely  to  sell  j)ropertie.s  to 
them.  The  additional  appraisal  rules 
could  potentially  affect  the  .safety  and 
.soundness  of  creditors  holding 
properties  as  a  result  of  foreclosure  or 
deed-in-lieu  of  foreclosure.  This  might 
arise  if  potential  application  of  the  two- 
ajjpraisal  recjuirement  makes  the 
jji'operties  less  d(;.sirable  for  investors  to 
j)nrcha.se  from  financial  institutions  and 
rehabilitate  for  re.sale,  out  of  investor 
concerns  about  the  potential  scope  of 
the  HFML  recjuirement  as  apjilied  to  the 
j)ool  of  likely  ])nrchasers  for  their 
investment  ]3ro|)ertie.s.  This  could  create 
additional  los.ses  for  creditors  holding 
these  pro])ertie.s.  The  Agencies  do  not 
believe  that  the.se  potential  negative 
impacts  would  be  outweighed  bv 
consumer  protections  afforded  by  the 
additional  apj^raisal  reriuirement.  The 
Agencies  believe  that  the  aj)])roach 
adopted  by  the  final  rule  strikes  the 
a))propriate  balance  between  allowing 


legitimate  resales  without  undue 
r(!.striction.s  and  ])roviding  HFML 
consumers  with  additional  |)rotet:lion.s 
from  fraudulent  flipping.  For  these 
reasons,  the  Agencies  have  concluded 
that  the  exemi)tions  from  the  additional 
a])prai.sal  recjuirement  reflected  in 
^  l()2().3.'j(c)(4)(i)(A)  and  (B)  an;  in  the 
])nt)lic  interest  and  promote  the  safetv 
and  .soundness  of  creditors. 

:i5((:)(4)(ii}  Difftnvnt  (Jcriifiad  or 
!  Jeon  sod  A p pniisors 

Under  the  proposed  rule,  the  two 
apjnaisals  reriuired  under  the  |)ropo.sed 
paragra])h  now  adopted  as 
§  l()2(j.3.')(c)(4)(i)  could  not  Im; 

])erformed  hy  the  same  certified  or 
licensed  a|)prai.ser.  This  ])ropo.sal  was 
consistent  with  TILA  section 
129H(b)(2)(A),  which  ex])res.slv  reejuires 
that  the  additional  appraisal  must  i)e 
])erformed  hy  a  “different”  certified  or 
licensed  appraiser  than  the  apprai.ser 
who  performed  the  oth(;r  appraisal  for 
the  “higher-risk  mortgage"  transaction. 
1.1  U.S.C.  l(i39h(b)(2)(A). 

As  di.scussed  in  the  ])ropo.sal,  during 
informal  outreach  conducted  by  the 
Agencies,  some  ])articipant.s  suggested 
that  the  Agencies  impose  additional 
r(;(|uirement.s  regarding  the  ap])rai.ser 
])erforming  the  second  apj)raisal  for  the 
higher-risk  mortgage  loan,  such  as  a 
n;(|uir(;m(;nt  that  the  second  a])])raiser 
noi  have  knowledge  of  tlu;  first 
appraisal.  Outreach  ])articii)ant.s 
indicated  that  this  rerpiirement  would 
minimize  undue  pressure  to  value  the 
j)roperty  at  a  price  similar  to  the  value 
a.ssigned  by  the  first  appraiser. 

The  Agencies  explained  that  they  did 
not  ja’opo.se  any  additional  conditions 
on  what  it  means  to  obtain  an  appraisal 
from  a  “different”  certified  or  licensed 
a])praiser  becau.se  the  Agencies  expect 
that  existing  valuation  imlependence 
requirements  would  he  sufficient  to 
ensure  that  the  second  a})praiser 
performs  an  independent  valuation. 
Rides  to  ensure  that  ajiprai.sers  exerci.se 
their  iudejiendent  judgment  in 
conducting  appraisals  exist  under  TILA 
(§  1028.42),  as  well  as  FIRREA  title  XI.“7 
In  addition,  the  USFAF  Ethics  Rule 
requires  that  appraisers  “jierform 
as.signm(;nt.s  with  impartialitv, 
objectivity,  and  independence,  and 
without  accommodation  of  personal 
int(;re.st.s,’’  and  Includes  several 
examples  of  forbidden  conduct  related 
to  this  rule.'‘"  However,  the  Agencies 
reipie.sted  comment  on  whether  the  rule 
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should  include  additional  conditions  on 
what  it  means  for  the  additional 
ajipraisal  to  he  performed  bv  a 
“different”  ajqirai.ser.  Sjiecificallv,  the 
Agencies  sought  comment  on  whether 
the  final  rule  should  prohibit  creditors 
from  obtaining  two  apprai.sals  by 
appraisers  employed  by  the  same 
appraisal  firm,  or  who  received  the 
assignments  from  .same  ajipraisal 
management  conijiany  (AM(i). 

The  final  rule  follows  the  jirojio.sal 
and  the  statute  in  reijuiring  that  the 
additional  ajijirai.sal  mu.st  be  jierformed 
by  a  “diflerent”  certified  or  licensed 
ajijiraiser  than  the  ajijiraiser  who 
Jierformed  the  other  ajijirai.sal  for  the 
IIFML  transaction.  Soo 
§  l()28.3.‘i(c)(4)(ii).  In  the  final  rule,  the 
Agencies  also  adojit  a  new  comment 
clarifying  what  it  means  to  obtain  an 
ajijirai.sal  from  a  “different”  certified  or 
licensed  ajijirai.ser,  di.scussed  below. 

Piihlii:  (Comments  on  the  Projiosal 

The  Agencies  received  ajijiroximately 
38  comments  relating  to  reijuirements 
that  (1)  the  additional  apjiraisal  be 
Jierformed  by  a  “different”  certified  or 
licensed  ajijirai.ser,  discussed 
immediately  below;  (2)  the  additional 
ajijirai.sal  include  aualvsis  of  the  sides 
jirice  differences  tielw(;en  the  jirior  iind 
current  home  .sale  transaction  (.see 
.section-hy-section  iinalysis  of 
§  l()28.3.')(c)(4)(iv).  below):  and  (3)  the 
creditor  may  not  charge  the  consumer 
for  the  additional  ajijinii.sal  (.see  .section- 
by-section  analysis  of  ^  l()28.3.'i(c)(4)(v), 
below).  The.se  comments  were 
submitted  by  banks  and  liiink  holding 
comjianies,  credit  unions,  hank  and 
credit  union  trade  associations,  iind 
ajijirai.sal.  realtor,  and  mortgage  industry 
tnide  associations. 

Of  the  commenters  addressing  the 
reejuests  for  comment  on  whether 
additional  conditions  should  ajijily 
regarding  the  reijuirement  that  a 
“(lifferent”  ajijirai.ser  jierform  the 
additional  ajijirai.sal.  most  urged  that  the 
rule  allow  a  creditor  to  obtain  two 
ajijiraisals  from  the  .same  ajijiraisal  firm 
or  AMC.  jirovided  that  they  are 
Jierformed  bv  sejiarate  ajijiraisers. 
Commenters  favoring  this  ajijiroach 
suggested  that  allowing  a  creditor  to  u.se 
a  single  ajijirai.sal  firm  or  AMC  would 
reduce  costs,  ease  comjiliance  hurdens, 
and  mitigate  concerns  regarding  the 
availability  of  ajijiraisers,  jiarticidarly  in 
rural  or  sjiarselv  jiojiulated  areas. 

Several  commenters  noted  that  the  u.se 
of  a  single  ajijirai.sal  firm  or  AMCi  would 
not  weaken  the  different  ajijiraiser 
reijuirement  since  each  ajijirai.sal  is 
subject  to  USFAF  and  ajijirai.sal 
indejiendence  reijuirements.  One 
c.ommenter,  however,  stated  the  rule 
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should  prohibit  a  cnulitor  from  hiring 
appraisers  from  the  same  valuation  firm 
amt,  with  respect  to  AMCs,  a  creditor 
should  he  prohibited  from  hiring  two 
appraisers  through  the  .same  AM(]  if  the 
AM(i  is  an  affdiate  of  the  creditor. 

Iliscussiou 

(Consistent  with  the  proposal,  new 
I?  l()2(>.35(c)(4)(ii)  ])rovi(les  that  the  two 
a|)praisals  recjuired  under 

l()2(>.3.'j(c)(4)(i)  may  not  he  performed 
by  the  same  certified  or  licensed 
appraiser.  'I'he  Agencies  an;  al.so 
adopting  new  comment  3.‘)(c)(4)(ii)-l. 
clarifying  that  the  recpdrements  that  a 
creditor  obtain  two  sejjarate  appraisals 
{4}  l()2(j.35(c)(4)(i)).  and  that  each 
appraisal  he  i:onducted  by  a  “different" 
licens(;d  or  certified  apprai.ser 

102().3.'}(c)(4)(ii)).  indicate  that  the 
two  appraisals  mn.st  he  conducted 
independently  of  each  other.  The 
comment  ex])lains  that,  if  the  two 
certified  or  licensed  ajijiraisers  are 
affiliated,  such  as  by  hiiing  (imployed  hv 
the  same  apjiraisal  firm,  then  wheth(;r 
they  have  coiuincted  the  ap]nai.sal 
independently  of  each  other  must  he 
determined  based  on  the  facts  and 
circumstances  of  the  particular  case 
known  to  the  creditor. 

As  discu.ssed  in  the  projiosal,  the 
Agiincies  believe  that  the  apjiraisal 
indejiendence  reijiiirements  of  TIl.A 
(imjilemented  at  §  1028.42)  lielji  ensure 
that  the  two  aiijiraisals  reflect  valuation 
judgments  that  are  inde|)end(;nt  of  the 
creditor’s  loan  origination  interests  and 
not  biased  by  an  ajijiraiser's  jiersonal  or 
business  interest  in  the  jirojiertv  or  the 
transaction.  TILA  section  120E.  l.'i 
U.S.Ci.  1835)0.  In  addition.  FIRRFA  title 
XI  includes  rules  to  ensure  that 
ajijiraisers  exercise  their  indejiendent 
judgment  in  conducting  ajijiraisals,  such 
as  re(|nirements  that  lederally-regnlated 
dejiositories  sejiarate  ajijiraisers  from 
the  lending,  inve.stment.  and  collection 
functions  of  the  in.stitution,  and  that  the 
ajijiraiser  have  "no  direct  or  indirect 
interest,  financial  or  otherwi.se.  in  the 
jirojierty.” As  noted.  USFAI^'s  Ethics 
Ride,  which  ajijilies  to  ajijirai.sers,  al.so 
reijnires  that  ajijiraisers  “jierform 
assignments  with  imjiartialitv, 
objectivity,  and  indejiendence,  and 
without  accommodation  of  jiersonal 
interests,”  and  includes  .several 
examjiles  of  jirohihited  conduct  related 
to  this  ride.""  As  discussed  in  the 
section-hy-.section  analvsis  of 
§  l()28.3.')(c)(l  )(a).  comjiliance  with 
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IISPAF  is  a  condition  of  being  a 
“certified  or  licensed  ajijirai.ser”  under 
TIEA’s  “higher-risk  mortgage"  ajijiniisid 
rules  imjilemented  in  this  final  rule. 

TIEA  section  125)H(li)(3).  D.S.C. 
1835)h(h)(3):  l()28.3r)(c)(l)(a). 

Reijiiintments  for  viduiition 
indejiendence  for  consumer  credit 
tnm.sactions  .secured  liv  the  consumer's 
jirincijial  dwelling  were  adojited  under 
amendments  to  'flEA  in  the  Dodd-Frank 
Act  in  2010  and  Inive  been  in  effect 
since  Ajiril  of  2011.  .See  12  (]FR 
1028.42:  7.')  FR  88.'’i.''i4  (Oct.  28.  2010). 
imjilementing 'I’lLA  section  125)E.  l.S 
II..S.C;.  1835)e.  The  requirements  in 
'fILA.  which  carry  civil  liability,  were 
designed  to  ensure  that  real  estate 
ajijiraisals  used  to  snjijiort  creditors’ 
underwriting  decisions  are  based  on  the 
iijijirai.ser’s  indejiendent  jirofessional 
judgment,  free  of  any  influence  or 
jiressure  that  may  he  exerted  by  jiarties 
that  have  an  interest  in  the  transaction. 

Existing  ajijiraisal  indejiendence 
requirements  exjiresslv  jirohiliit 
ajijiraisers,  AM(is.  or  ajijiraisal  firms  (all 
jiroviders  of  settlement  .services)  from 
having  an  interest  in  the  jirojierty  or 
tran.saction  or  from  causing  the  value 
a.ssigned  to  a  consumer’s  jirincijial 
dwelling  to  he  based  on  any  factor  other 
than  the  indejiendent  judgment  of  the 
jierson  jirejiaring  the  ajijirai.sal.  Material 
mi.sstatemenls  of  the  value  are  also 
Jirohihited  for  the.se  jiarties,  as  is  having 
a  direct  or  indirect  inlere.st  in  the 
tran.saction,  which  jirohihits  these 
Jiarties  from  being  comjiensated  based 
on  the  outcome  of  the  transaction. 

The  Agencies  understand  that,  in  light 
of  these  rules,  a  jirincijial  reason  that 
creditors  contract  with  third-jiarty 
AMCis  and  ajijiraisal  firms  is  to  ensure 
that  the  ajijirai.sal  function  is 
indejiendent  from  the  loan  origination 
function,  as  required  by  law.  In 
addition,  the  creditor  remains 
resjionsilile  for  comjiliance  with  the 
ajijiraisal  reijuirements  oft}  l()28.3.'i(c), 
and  both  the  creditor  and  the  creditor’s 
third  jiarty  agent  risk  liability  for 
violations  of  TlLA’s  ajijiraisal 
indejiendence  reijuirements. 

At  the  .same  time,  the  Agencies  have 
concerns  aliont  whether  the  unhia.sed 
ajijirai.ser  indejiendence  will  always  he 
fully  realized  if,  for  examjile,  the  two 
ajijiraisals  are  jierformed  liy  ajijiraisers 
emjiloyed  by  the  same  comjiany.  The 
Agencies  recognize  that  in  .some  ca.ses, 
ohtaining  two  ajijiraisals  from  different 
ajijiraisal  firms  might  not  he  feasible, 
and  moreover  that  ajijiraisers  working 
for  the  .same  comjianv  are  cognizant  of 
their  indejiendence,  and  indeed  might 
not  even  interact  at  all.  Thus,  the  rule 
is  intended  to  allow  flexibility  in 
ordering  the  two  ajijiraisals  from  the 


same  entity.  However,  as  underscored  in 
comment  3.')(c)(4)(ii)-l ,  in  all  ca.ses  the 
two  ajijirai.sers  should  function 
indejiendently  of  each  other  to  ensure 
that  in  fac:l  two  .sejiarate  and 
indejiendent  judgments  of  the  jirojierty 
value  are  reflected  in  the  reijuired 
ajijiraisals.  If  the  creditor  knows  of  facts 
or  circumstances  about  the  jierformance 
of  the  additional  ajijiraisal  by  the  same 
firm  indicating  that  the  additional 
ajijiraisal  was  not  jierformed 
indejiendently.  the  creditor  should 
refrain  from  extending  credit,  nnle.ss  the 
creditor  obtains  another  ajijiraisal. 

:i5(cj(4)liii)  Bdldtionship  to  (iiuieml 
Appi'd  isd  I  Hd(]  1 1  i iwi  idiit  s 

The  jirojiosed  rule  reijuired  that  the 
additional  ajijiraisal  meet  the 
reijuirements  of  the  first  ajijiraisal. 
including  the  reijuirements  that  the 
ajijiraisal  he  jierformed  by  a  certified  or 
licensed  ajijirai.ser  who  conducts  a 
jihysical  visit  of  the  interior  of  the 
mortgaged  jirojierty.  .See  new 
4}  l()28.3.'i(c)(3)(i).  The  Agencies 
exjiressed  in  the  jirojio.sal  the  belief  that 
this  ajijiroach  best  effec.tnates  the 
jinrjio.ses  of  the  statute.  TIEA  section 
125)H(li)(l)  jirovides  that.  “Isluliject  to 
the  rules  jirescrilied  under  jiaragrajih 
(4),  an  ajijiraisal  of  jirojierty  to  he 
secured  by  a  higher-risk  mortgage  does 
not  meet  the  requirements  of  this 
.section  unless  it  is  jierformed  by  a 
certified  or  lic.ensed  ajijirai.ser  who 
condnets  a  jihysical  jirojierty  visit  of  the 
interior  of  tlie  mortgaged  jirojierty.”  l.'i 
ll.S.(^  1835)h(ti)(1 ).  The  “.second 
ajijiraisal”  reijnired  under  'I'lEA  section 
125)H(li)(2)(A)  is  “an  ajijirai.sal  of 
jirojierty  to  he  secured  by  a  higher-risk 
mortgage”  under  TILA  section 
125)H(li)(1).  Ifi  II.S.C.  1835)h(li)(l). 
(li)(2)(A).  Therefore,  to  meet  the 
requirements  of  TILA  .sec:tion  125)11,  the 
additional  ajijiraisal  would  he  reejuired 
to  he  “jierformed  by  a  certified  or 
licensed  ajijirai.ser  who  conducts  a 
Jihysical  visit  of  the  interior  of  the 
jirojierty  that  will  secure  the 
transaction.”  TILA  section  125)M(h)(l), 
l.'i  U..S.(:.  1835)h(li)(l). 

In  addition,  under  TILA  section 
125)H(h)(2)(A).  the  additional  ajijiraisal 
mn.st  analyze  .several  elements, 
including  “any  imjirovements  made  to 
the  jirojierty  between  the  date  of  the 
jirevious  sale  and  the  current  sale.”  l.'i 
l)..S.C,.  1835)h(li)(2)(A).  The  Agencies 
believe  that  the  jinrjioses  of  the  statute 
would  he  best  imjilemented  by  reijniring 
the  second  ajijiraiser  to  jierform  a 
Jihysical  interior  jirojiertv  visit  to 
analyze  any  imjirovements  made  to  the 
jirojierty.  Without  an  on-site  visit,  the 
.second  ajijiraiser  would  have  difficulty 
confirming  that  any  imjirovements 
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identified  by  the  seller  or  the  first 
appraiser  were  made. 

In  §  102().35((:)(4)(iii),  the  Agencies 
are  adopting  the  proposed  recpnreinent 
that,  if  the  conditions  re(|niring  an 
additional  apjiraisal  are  jinisent  (.see 
new  §  l()2().3.'j((:)(4)(i]),  the  creditor 
must  obtain  an  additional  a|J])raisal  that 
me(!ts  the  r(!(|nirements  of  the  first 
ap])raisal.  as  provided  in 
§  1()2().3.'i(c)(3)(i).  In  response  to  some 
commenters  who  ex])ressed  confusion 
about  whether  the  cnulitor  could  relv  on 
the  safe  harbor  under  ??  102(i.3.'j(c)(3j(ii) 
in  satisfying  the  general  a])])raisal 
reipnrements  iind(!r  §  1  ()2B.3.'5(c)(3)(i)  for 
the  additional  apprai.sal,  the  Agencies 
are  adopting  a  new  comment.  New 
comment  3[5(c)(4)(iii)-l  clarifies  that 
when  a  creditor  is  required  to  obtain  an 
additional  appraisal  under 
§  l()26(c)(4)(i).  the  creditor  mii.st  cijinplv 
with  the  re(|nirements  of  both 
§  102().3r)(c)(3)(i)  and  4?  l()2().3.'5(c)(4)(ii)- 
(v)  for  that  ajipraisal.  If  the  creditor 
meets  the  safe  harbor  criteria  in 
§  l()2(i.35(c)(3)(ii)  for  the  additional 
appraisal,  the  creditor  complies  with  the 
nupdrements  of  §  l()2().35(c)(3)(i)  for 
that  apprai.sal. 

:i5((:)(4](iv)  Ri^quiivd  Aiuilvsis  in  tha 
Additional  Appraised 

'I’lu!  ))ropos(ul  rnh;  retpnred  that  the 
additional  ajipraisal  include  an  analysis 
of  the  difference  htitween  the  ])rice  at 
which  the  seller  acijinnKl  the  ])ro])erty 
and  the  prici;  the  consumer  is  obligated 
to  j)ay  to  acepnn!  the  ])ro|)ertv,  as 
specifiiul  in  the  consumer’s  ac(]nisition 
agreement.  The  ])ro]K)sal  sjiecified  that 
the  changes  in  market  conditions  and 
improvements  made  to  the  jiroperty 
must  he  analyzed  between  the  date  of 
the  seller’s  acquisition  of  the  property 
and  the  date  of  the  consumer’s 
agreement  to  acquire  the  jnojierty. 

These  proposed  reejnirements  are 
consistent  with  the  statute,  which 
requires  that  the  additional  appraisal 
“include  an  analysis  of  the  difierence  in 
sale  ])rices,  changes  in  market 
conditions,  and  anv  inqnovements 
made  to  the  jnoperty  between  the  date 
of  the  previous  sale  and  the  current 
sale.”  TILA  section  129H(h)(2)(A),  l.'i 
U.S.C.  1()3nh(hK2)(A). 

A  pro])o.sed  comment  clarified  that 
guidance  on  identifying  the  date  the 
.seller  acepnred  the  jiroperty  could  h(! 
found  in  the  pro])o.sed  comment  now 
adopted  as  comment  3.'i(c)(4)(i)(A)-3. 
'I’liis  comment  further  stated  that 
guidance  on  identifying  the  date  of  the 
consumer’s  agreement  to  acijuire  the 
pro])ertv  could  he  found  in  the  proposed 
comment  adopted  as  comment 
3.'5(c)(4)(i)(A)-2.  The  comment  also 
staled  that  guidance  on  identifying  the 


price  at  which  the  seller  acquired  the 
jn-operty  could  he  found  in  the  jiropo.sed 
comnumt  ado|)t(!d  as  comment 
3.^(c){4)(i)(B)-l  and  that  guidance  on 
identifying  the  ])ric(!  the  consumer  is 
ohligatiul  to  pay  to  ac(|uire  the  propertv 
could  he  found  in  the  ])ro|)o.sed 
comment  adopted  as  comment 
3.-,(c)(4)(i)(H)-2. 

The  Agimcies  nKpiested  comment  on 
these  ])roposed  re(|uirement.s  for  tlui 
additional  a|)prai.sal,  including  the 
appro])riatene.ss  of  listing  the 
reijuirement  to  analyze  the  difference  in 
sales  prices  se])arately  from  tin;  other 
two  analytical  requirements. 

In  l()2(i.3.'i(c)(4)(iii)  and  comment 
3.'j(c)(4)(iii)-l,  the  final  ride  adopts  the 
proposed  regulation  text  and  comment 
with  only  one  non-suhstantive  change: 
for  clarification  about  the  subject  of  this 
subsection  of  the  rule,  the  title  of  the 
subsection  has  been  changed  from 
“Requirements  for  the  additional 
a])]nai.sal”  to  “Re(|uired  analvsis  in  the 
additional  a])])rai.sal.’’ 

I’uhlic  (Comments  on  the  Propo.sal 

Two  commenters  addressed  this 
issue.  Of  these,  one  commenter  fully 
.sup|)orted  the  ])roi)o.sed  reiiuirements 
for  the  additional  appraisal,  noting  they 
are  consistent  with  IISPAP.  The  other 
commenter,  however,  suggested  that  the 
additional  apjirai.sal  should  not  he 
reipiired  to  include  an  analysis  of  the 
sale  price  paid  by  the  seller  and  the 
acquisition  price  as  set  forth  in  the 
borrower’s  purchase  agreement  and 
improvements  made  to  the  propertv  hv 
the  seller.  The  commenter  argued  that 
value  should  he  based  solely  on  the 
current  market  value  of  the  jiroperty  at 
the  time  of  the  ap])rai.sal  and  sale,  of 
which  the  fir.st  apprai.sal  should  he 
determinative. 

'fhe  Agent:ie.s  also  reipie.sted  comment 
on  the  a]3pro])riatene.s.s  of  using,  as 
prices  that  the  additional  ajipraisal  must 
analyze,  the  terms  “price  at  which  seller 
acquired  pro])erty”  and  "jirice 
consumer  is  obligated  to  pay  to  acquire 
|)roperty,  as  specified  in  consumer’s 
agreement  to  acijnire  property  from 
seller.”  Further,  the  Agencies  asked  for 
comment  on  the  a])j)roprialenes.s  of 
using,  as  the  dates  the  additional 
ajipraisal  mn.st  analyze  in  considering 
changes  in  market  conditions  and 
improvements  to  jiroperty,  the  terms 
“date  seller  ac(]uired  jiroperty”  and 
“date  of  consumer’s  agreement  to 
acquire  jiroperty.”  No  comments  were 
received  on  this  issue. 

Di.scussion 

After  consideration  of  public 
comments,  the  Agencies  believe  that  the 
propo.sal  is  apjirojniate  to  adopt  without 


substantive  change,  as  discns.sed  above. 
Regarding  the  comment  that  the 
additional  apprai.sal  should  not  include 
an  analysis  of  the  propertv  price 
increa.se  between  the  .seller’s  price  and 
the  consumer’s  jirice,  hut  that  market 
value  as  rellected  in  the  fir.st  apprai.sal 
should  he  determinative,  the  Agencies 
point  out  that  the  analvsis  in  the 
additional  ajj|)rai.sal  riKphred  under  new 
§  l()2().3.'i(c)(4)(iii)  is  mandated  hv 
.statute.  Moreover,  the  Agencies  believe 
that  the  intent  ofthe.se  re(|nirement.s  is 
to  ensure  that  creditor,  in  considering 
the  value  of  the  collateral  in  connection 
with  its  lending  decision,  is  presented 
with  information  focu.sed  specifically  on 
factors  that  reasonably  increase 
collateral  value  in  a  relatively  short 
period,  such  as  market  changes  and 
property  improvements.  These  .statutorv 
requirements  are  designed  to  serve  as  a 
hack.stop  for  consumers  against  fraud  in 
flipped  transactions  and  thus  are 
implemented  largely  unchanged  in  the 
final  rule. 

dSlcKdjlv]  jVo  (ihan^a  for  tha  Additional 
Appraisal 

Under  the  proposed  rule,  if  a  creditor 
mu.st  obtain  a  .second  apjiraisal.  it  may 
charge  the  consumer  for  only  one  of  the 
appraisals.  'I’he  Agencies  propo.sed  a 
comment  clarifying  that  this  ride  means 
that  the  creditor  would  he  prohibited 
from  imposing  a  fee  s])ecifically  for  that 
apprai.sal  or  by  marking  up  the  interest 
rate  or  any  other  fees  payable  hv  the 
consumer  in  connection  with  the 
higher-risk  mortgage  loan,  fhe  proposal 
was  designed  to  implement  TILA 
.section  1 2t)U(h)(2)(B).  which  provides 
that  “Itlhe  cost  of  the  .second  a))])raisal 
reipiired  under  subparagrajih  (A)  may 
not  he  charged  to  the  ap])licant.”  I.”! 
U.S.C.  l(j3nh(h)(2)(B). 

The  Agencies  requested  comment  on 
this  pro])osed  approach,  and  whether 
there  might  he  particular  ways  that  the 
creditor  could  identify  the  apjirai.sal  for 
which  the  consumer  may  not  he  charged 
in  cases  where,  for  example,  the 
ajiprai.sals  are  ordered  simultaneonslv. 

The  jiroposed  rule  and  clarifying 
comment  are  adojited  without  change  in 
S  1()2().3.'i(c){4){v)  and  comment 
3.'i(c)(4)(v)-l. 

Buhlic  Comments  on  the  Proposal 

Most  commenters  were  strongly 
o|)])osed  to  requiring  the  additional 
aiijiraisal  to  he  obtained  at  the  creditor’s 
expense.  While  a  number  of 
commenters  acknowledged  that  the 
requirement  is  statutorily  mandated 
under  Dodd-Frank  they  were 
nevertheless  critical  of  it,  cautioning 
that  the  reipiirement  would  ultimately 
limit  the  availahilitv  of  credit  to 
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consumers.  Many  conunenters  indicated 
that  the  cost  ot  an  additional  ajipraisal 
would  make  the  loan  too  c.o.stly  or 
unprofitahle.  leading  creditors  to  cease 
oitering  higher-risk  mortgage  loans  to 
riskiiM’  horrowers.  Several  conunenters 
argued  it  is  uuiair  for  laeditors  to  hiiar 
the  co.st  responsihility  oi  a  second 
ap])raisal.  when;  the  ajjplicant  has  no 
imamtive  to  go  idrward  with  the  loan 
and  then;  is  no  guarantee  that  the  loan 
will  he  consummated,  (iommenters 
urged  the  Agencicis  to  exercise  their 
exemption  authority  to  j)ermit  creditors 
to  charge  consumers  a  reasonable  lee  idr 
the  additional  appraisal.  Alternatively, 
one  comment  letter  recommended  that 
creditors  he  |)rohihited  irom  charging  a 
direct  co.st  lor  the  additional  appraisal 
hut  not  an  indirect  cost. 

Discussion 

As  noted,  TlbA  section  12t)H(l))(2)(B) 
jH  ovides  that  “Itlhe  co.st  of  the  .s(!cond 
a])prai.sal  recpured  under  .sul)paragra|)h 
(A)  may  not  lx;  charged  to  the 
applicant.”  l.'i  U.S.Cl.  l(i39h(h)(2)(H). 
Consistent  with  the  statute  and  the 
|)roposal,  ^  l()2(i.3.^)(c.)(4)(v]  provides 
that  “|i|f  the  creditor  must  obtain  two 
appraisals  under  paragra])h  (c)(4)(i)  of 
this  section,  the  creditor  may  charge  the 
consumer  for  onlv  one  of  the 
apj)rai.sal.s.”  As  clarified  in  comment 
3.'j(cK4)(v)— 1 .  adopted  without  change 
from  the  pro])osal.  the  creditor  would  lx; 
l)rohil)ited  from  imposing  a  fee 
spt!cifically  for  that  ap])raisal  or  hv 
marking  up  the  intinest  rate  or  anv  other 
fees  payable  by  the  consumer  in 
connection  with  the  higher-risk 
mortgage  loan  (now  Hl’ML). 

The  propo.sed  comment  adopted  in 
the  final  rule  also  explains  that  the 
creditor  would  he  prohibited  from 
charging  the  con.sumer  for  the 
■‘])erformance  of  one  of  the  two 
aj)j)raisal.s  nxjuired  under 
§  l()2(j.3.'5{c)(4Ki).”  3’his  comment  is 
intended  to  clarify  that  the  ])rohil)ition 
on  charging  the  con.sumer  under 

1()2(».3.‘i(h)(4)(v)  apjjlies  to  the  co.st  of 
jnoviding  the  con.sumer  with  a  co])y  of 
the  a])prai.sal,  not  to  charges  for  the  co.st 
of  performing  the  ajiprai.sal.  As 
im])lemented  by  new  §  ]()2(i.3.')(c)(())(iv). 
'i’lLA  section  129H(c)  j)rohihit.s  the 
cnulitor  from  charging  the  consumer  for 
one  co])y  of  each  a))|)rai.sal  conducted 
|)ursuant  to  the  higher-ri.sk  mortgage 
rule.  1.5  ll.S.fi.  1()3nh(c);  .see  (ilso 
section-hy-section  analvsis  of 
§  1()2().35(c)(())(iv).  below.  As  in  the 
proj)o.sal,  the  final  rule  do(!s  not  u.se  the 
.statutory  term  “second”  apj)raisal.  hut 
instead  refers  to  the  “additional” 
appraisal  h(!cause.  in  j)ractice,  a  creditor 
ordering  two  appraisals  at  the  same  time 
may  not  know  which  of  the  two 


appraisals  would  he  tin?  “second” 
appraisal.  'I'he  Agencies  understand  that 
the  additional  appraisal  (,ould  he 
S{5])aratelv  identilnxl  because  it  must 
contain  an  analysis  of  ehmumts  in 
pro])osed  102().35(c)(4)(iv).  'I’he 
Agenc;ies  al.so  understand  that 
a])])rai.ser.s  may  perform  such  an 
analysis  as  a  matter  of  routine,  and  that 
it  may  he  difficult  to  distinguish  the  two 
a])|)rai.sals  on  that  basis. 

In  addition,  the  final  rule  al.so  tracks 
the  ])ro|)osal  in  i)rohil)iting  the  creditor 
from  charging  “the  con.sumer.”  ratlK;r 
than,  as  in  the  statute;,  the  “ap|)licant.” 
The  Agencies  believe  that  u.se  of  the 
broader  term  "consumer”  is  necessarv 
to  clarify  that  the  creditor  may  not 
t;harge  the  con.sumer  lor  the  cost  of  the 
additional  ajijnaisal  after  consummation 
of  the  loan. 

Regarding  conunenters’  recpie.sts  that 
creditors  he  permitted  to  charge  the 
consumer  for  the  additional  a]3])raisal. 
the  Agencies  i)oint  out  that  they  do  not 
jointly  have  authority  to  ])rovide  for 
adjustments  and  exceptions  to  'flLA 
under  I’lLA  section  l()5(a).  which 
h(;longs  to  the  Bureau  alone.  15  II.S.C;. 
l()()4(a).  The  ])rohihition  on  charging  the 
con.sumer  for  the  additional  a])prai.sal  is 
mandat(;d  by  statute.  The  Ag(;ncie.s  have; 
imph;ment(;d  this  statutory  prohibition 
with  c:ertain  clarifications  a))propriate  to 
carry  out  the  .statutory  mandate 
consi.stently  with  their  general  authoritv 
to  inter])ret  the  statute — s])ecifically 
cdarilying  in  commentary  that  the 
creditor  is  ])rohihited  from  imposing  a 
lee  specifically  for  that  ap|)raisal  or  hv 
marking  up  the  interest  rate  or  anv  other 
fees  jjayahle  by  the  con.sumer  in 
connection  with  the  higher-risk 
mortgage  loan.  .See  §  l()2().35(c)(4)(v) 
and  comment  35(c)(4Kv)-l . 

'flu;  Agencies  recognize  that  neither 
the  statute’s  j)lain  language;  nor  tin;  final 
rule  ])recludes  a  creditor  from  spreading 
co.sts  of  additional  appraisals  over  a 
large  number  of  loans  and  ])roduct.s.  Tin; 
Agencies  believe,  however,  that 
Congress  clearly  intend(;d  to  ensure  that 
the  con.sumer  ofi(;r(;d  an  HBML,  who 
may  have  limited  credit  o])tion.s,  not  he 
exclusively  affected  by  having  to  hear 
this  co.st  in  full.  'I’he  Agencies  further 

' '  .SV'f,'.  (■.»..  II.Sl’Al’  .Siniuliinis  Kiil(!  l-.Stl)) 
(l'(U|iiirin^  iiii  appi'iiiscr  to  "aiialv/.(!  all  .salos  ot  llio 
suhjoci  propcalv  that  occurnul  within  thothrcM! 

V(iai's  prior  to  tho  (^loctivo  data  ottiui  appraisal'  ): 
ll.SI’AI*  .Standards  Kulo  1-4(a)  (statiii»  that  'an 
ap|>rais(T  must  analy/.u  such  comparahli!  sales  data 
as  arc  availahh;  to  indicate  a  value  conclusion  ")  and 
ll.SI’AI’  .Standards  Kide  1-4(1)  (.stating  that  'when 
analyzing  anticipal(!d  |nd)licor  prival(! 
iinproveimuils  *  *  *  an  *  *  *  appraiser  must 
iinalv/.(!  lh(!eHecl  on  valin;.  itanv.  ol  such 
anticipal(ul  improviunents  to  the  iixlenl  they  an; 
retlected  in  market  actions." 


lx;lieve  that  the  fintil  rule  is  consistent 
with  this  .stattttory  ])urpose. 

35((:)(-4llvi)  (Creditor's  DeteriuinaiUm  of 
Prior  Sole  Date  and  Price 

35(c)(4)(vi)(A)  Reason.ihli;  Diligeinx; 

rin;  Agttneies  pro])osed  to  r(;(|uire  that 
the  entditor  hitve  ttxercisttd  rttasointhh; 
dilig(;nce  to  sui)])ort  any  determination 
that  an  additional  a])])riti.siil  under 
§  1()2().35(c)(4)(i)  is  not  reiiuired.  (f’or  a 
discussion  of  the  factors  triggering  tin; 
r(;(iuirem(;nt,  see  tin;  section-bv-section 
analysis  of  l()2(i.35(c)(4)(i)(A)  and  (B). 
ahtivt;.)  Ah.sent  an  (;xemption  (.see 
§  1()2(). 35(c)(2)  and  (c)(4)(vii)).  an 
cidditional  a])|)rai.sal  wotild  always  he 
reiptired  for  an  HBML  where  the 
creditor  elected  not  to  conduct 
reasonable  diligence,  could  not  find  the 
r(;levant  sales  price  and  sales  date 
information,  or  where  the  information 
found  led  to  conflicting  conclusions 
about  whether  an  additional  apjiraisal 
were  reipiired.  See  sei:tion-hv-section 
analysis  of  l()2().35(c)(4)(vi)(B),  lx;low. 

'I’o  hel])  creditors  meet  the  jiropo.sed 
r(;asonahle  diligence  standard,  the 
Agencies  ))ropo.s(;d  that  cri;ditor.s  he  able 
to  r(;ly  on  written  source  documents  that 
an;  generally  available  in  the  normal 
cour.se  of  business.  Accordinglv.  a 
jiropo.sed  connn(;nt  clarified  that  a 
creditor  has  acted  with  reasonahh; 
diligence  to  determine  when  tin;  seller 
ac(|uir(;d  the  pro|)ertv  and  wheth(;r  the 
price  at  which  the  seller  ac(iuir(;d  the 
proi)(;rty  is  low(;r  than  the  price 
r(;nected  in  the  consumer’s  accpiisition 
agreement  if,  for  examjih;,  the  creditor 
bases  its  determination  on  information 
contained  in  written  source  documents, 
as  discus.sed  below. 

Tin;  pro))osed  comment  provided  a 
list  of  written  source  docaiments,  not 
intended  to  he  exhaustive,  that  the 
creditor  con  hi  use  to  perform  reasonable 
diligence  as  follows;  A  cojjy  of  the 
recorded  d(;ed  from  the  .s(;ller;  a  co]3v  of 
a  projierty  tax  hill;  a  co])y  of  any 
owner's  title  insurance  jiolicv  obtained 
by  the  seller;  a  co])y  of  the  RE.SBA 
.s{;tt lenient  statement  from  the  .seller's 
a(;(pnsition  (i.e.,  the  HlID-1  or  any 
successor  form  "-);  a  jiropertv  sales 
history  report  or  title  rejiort  from  a 
third-party  reporting  service;  sales  pri(;e 
data  recorded  in  multi])le  li.sting 
services;  tax  a.ssessment  re(;ords  or 
transler  tax  r(;cord.s  obtained  from  loc,al 
governments;  a  written  ajijirai.sal. 
including  a  signed  appraiser’s 

.'\s  oxplaimul  in  u  Ibolnolo  in  tliu  propusud 
comnumt,  llu;  Hurixm's  2012  'I'll.A-Kl'kSI’A  l’i’(i|>osiil 
conliiins  a  proposiul  snccu.ssor  tnrm  to  llu;  Kli.SI’A 
.s(!lllonu;nl  slal(;nu;nl.  .SV-o  (i  102().;i!i  (Closing 
Disclosuri;  Form)  otilio  Hur(;au's  2012  Tll.A- 
RF.SI’A  I’roposal.  77  FK  .SI  110  (Ang.  2;i.  2012). 
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certification  stating  tliat  the  a])j)raisal 
was  ])erforined  in  conformity  with 
IJ.SFAP,  that  shows  anv  i)rior 
transactions  for  the  snl)ject  pro])ertv:  a 
copy  of  a  title  cominitinent  r(!])ort;  or  a 
])roi)erty  al)stract. 

The  proposed  comment  contained  a 
footnote;  explaining  that  a  "title 
commitment  re])ort"  is  a  document  from 
a  title  insurance  company  descrihing  the 
l)roperty  int(;rest  and  status  of  its  title, 
parties  with  interests  in  the;  title  and  the 
nature  of  their  claims,  issues  with  the 
title  that  mu.st  he;  re;se)lveel  ])rie)r  te; 
e:le)sing  e)f  the;  transaelion  l)e;twe;e;n  the; 
pintie;s  te;  the;  transfer.  ame)unt  anel 
elispe)sitie)n  of  the  premiums,  anel 
eaielorsements  on  the;  title;  j)e)lie:y.  I'he 
fe)e)tne)te  alse)  e;xplaine;el  that  the; 
eloe.'ument  is  issueel  hy  the  title 
insnrane;e  e:ompany  ])rie)r  te;  the 
e;e)mpany’s  issiianex;  e)f  an  aeliial  title; 
insurane;e  i)olie:y  to  the  pre)])erty’s 
triinsfe;re;e;  anel/e)r  e:re;elite)r  financing  the; 
tr;msae;tie)n.  In  elifferent  juriselictions. 
this  in.strume;nt  may  he;  re;fe;rre;el  to  hy 
elifferent  terms,  sue:h  as  ii  title 
e:e)mmitment,  title;  hineler,  title;  e)])inie)n, 
e)r  title;  report. 

An  ;ielefitie)nal  propej.seel  e:e)mmeait 
e;xplaine;el  that  relianea;  e)n  e)ral 
.statements  e)f  interesteel  peirties.  sue:h  as 
the;  e:e)nsume;r.  seller,  e)r  me)rtgage; 
hre)ke;r,  ele;  ne)t  e:e)n.stitute  re;ase)nal)le; 
elilige;ne;e;.  The;  Ageneaes  e;xpliune;el  in 
the  ])re)i)e)sal  that  the;y  ele;  ne)t  helieye 
that  e:re;elite)rs  shoulei  he;  ])e;rmitte;el  te) 
rely  eni  e)ral  statements  e)ffereel  hy 
partie;s  te)  the  transaelion  he;e;ause;  the;y 
may  he;  eaigageel  in  the;  type;  e)f  frauel  tlie; 
statute)!')'  pre)yisie)n  was  ele;.signe;el  te) 
preyeait. 

In  new  §  l()2().35(e:)(4)(yi)  anel 
Ap])enefix  (1,  the  Age;ne:ie;s  are;  aele)])ting 
the  re;ase)nahle  efilige;ne;e;  stanelarei  anel 
pre)pe).seel  e;e)mments  eliscusseel  ahe)ye; 
without  material  ediange.  Ce;rtain 
te;e:hnical  e;hanges  to  the  re;gulatie)n  text 
anel  e:e)rres])e)neling  ce)mme;nts  haye;  been 
maele;  for  clarity.  withe)ut  substantiye 
e:hange;  inteneleel.  The;  Ageneaes  <ire  also 
aeleling  a  new  e;e)mme;nt  })re)yieling 
guielanex;  e)n  written  se)ure:e;  ele)eaime;nts 
that  she)W  e)nly  an  e;stimate;el  e)r  assumeel 
yahie  for  the  seller’s  ae:eiuisitie)n  prie;e;. 
Sj)e;e:ifie:ally,  this  new  e;e)mme;nt  edarifies 
that,  if  a  written  se)nre:e;  ele)e:nme;nt 
ele;sea'ihe;s  the  seller's  ae'.epiisition  prie;e 
in  a  manner  that  inefie;iite;s  that  the;  ])rie:e; 
eie;se:ril)e;el  is  an  e;stimate;el  e)r  as.sume;el 
ame)imt  anel  ne)t  the  ae:tu<il  ])rie;e;,  the; 
eaeelite)!'  she)ulel  le)e)k  at  an  alte;rncitiye 
eloeaiment  to  satisfy  the  reaseenahle; 
eliligenea;  stiinelarel  in  eletermining  the; 
l)riea;  at  whiedi  the;  .seller  ae:ejuireel  the 
pre)])e;rty.  .Se;e  ea)mment  (c)(4)(yi)(A)-l . 

The  re;ase)ns  for  the;  final  rule  anel 
re;yisions  to  the  ])re)pe)sal  are;  eliscusse;el 
in  me)re  eletail  hele)w. 


Ihihlie:  Ce)mme;nts  e)n  the  Pre)pe).sal 

The;  Age;ne:ie;s  re;eiue;ste;el  eaemment  e)n 
a  mnnhe;r  e)f  asj)e;e;ts  e)f  the  re;ase)nahle; 
eliligenea;  .stanehirel  anel  iKaa)mp!mying 
eaemments.  S])e;e:ifie:iilly,  e:e)mment  weis 
re;eiue;ste;el  e)n  whe;the;r  the;  list  e)f  written 
se)urea;  ele)eaime;nts  ne)W  iiele)pte;el  in 
ea)mme;nt  3.^)(e:)(4)(yi)-l  woidel  pre)yiele 
reliahle;  infe)rmatie)n  al)e)nt  a  preeperty's 
sale;s  histe)ry  anel  eaeulel  he;  re;lie;el  e)n  in 
making  the;  <ielefitie)nal  apprai.sal 
eletermination,  i)re)yiele;el  they  inelie;ate 
the  seller's  aeapiisitie)!)  elate;  or  the; 
seller’s  aea]uisitie)n  priea;. 

The;  Agene;ie;s  alse)  re;ejne;steel  ea)mment 
e)n  whether  a  creelitor  shoulei  he; 
permitteel  to  rely  em  a  .signeel  USPAP- 
ea)mpliant  writteai  apj)rai.sal  j)re;j)are;el 
fe)r  the  transae:tie)n  to  eletermine;  the 
seller’s  aea|uisitie)n  elate  anel  priea;.  anel 
whether  a  ea'e;efite)r  ea)ulel  take  any 
spe;e:ific  me;asure;s  te)  ensure;  that  the 
apj)raiser  is  re;j)e)rting  ])rie)r  sale;.s 
aeaairately.  The  Age;ne;ie;s  inefie;ateel 
partieailar  interest  in  eaemmenters’  yiew 
e)n  whe;the;r,  fe)r  e:re;elite)rs  that  are; 
re;eiuire;el  to  se;k;e:t  an  ineiepe;nelent 
a])praiser.  sue;h  as  ea'e;elite)rs  suh)e;e;t  te) 
the;  Fe;ele;ral  finaneaal  in.stitntie)ns 
re;gnlate)ry  age;ne;ie;s’  FIRRFA  title;  XI 
rule;s,  the;  e:re;elite)r’s  se;le;e;tie)n  e)f  an 
inelei)enele;nt  ap])r;iise;r  is  suffieaent  te) 
aelelre;ss  the;  ea)nea;rn  th;it  the  a])j)raise;r 
may  he;  e;e)llueling  with  a  selle;r  in 
])e;rpe;trating  a  frauelnleait  flip|)ing 
sedieme. 

Ne)tingthat  piihlie:  ele)e:ume;nts  listeel 
might  ne)t  inednele;  the  re;eiiiisite 
infe)rmatie)n  anel  that  the;re;  might  he; 
risks  inherent  in  alle)wing  re;lianea;  e)n 
se;ller-pre)yieleel  ele)e:unu;nts.  the 
Age;ne:ies  akse)  askeel  whether  neen-pnhlie: 
informatie)!!  se)urea;s  are;  likely  to  he 
me)re;  easily  ayailahle  e)r  meere;  aeaairate 
than  ])ul)lic  e)ne;s. 

Finally,  the  Agencies  re;(jue,steel 
e:e)mment  on  the  pro])e)seel  edarificaition 
that  relianea;  e)n  e)ral  statements  alenie 
we)ulel  ne)t  he;  suffieaent  to  satisfy  the 
re;ase)nahle  eliligeaiea;  stanelarei, 
spe;eafie:ally  e)n  whether  e:ireaimstane:e;s 
exist  in  whiedi  e)ral  statements  offereel  hy 
l)artie;s  te)  the;  transae:tie)n  e:e)ulel  be; 
ce)nsiele;reel  reliahle  if  ele)cnmente;el 
appre)])riately,  anel  he)w  suedi  .stiitements 
she)ulel  be;  eleeeaimenteel  te)  ensure;  greater 
reliability. 

G’ea!f)/e//  coiniiunits  on  llw  list  of 
sonreo  dorinnonts.  Fe)ur  e:e)mme;nte;rs 
re;spe)nele;el  te)  general  eiue;.stie)ns  ;ibe)nt 
whe;the;r  the;  list  e)f  se)nre:e;  ele)e;ume;nts 
was  a])])re)|)riate;.  Se;yeral  e)f  the.se 
e:e)mme;nte;rs  affirmeel  the;  Ageneaes’ 
unelerstiineling  that  se)me;  jnriselie;tie)ns 
haye;  a  lengthy  elelay  he;twe;en  the  time 
a  ])ure:hase;  anel  sale  tr;msae:tie)n  is  e;le).se;el 
anel  the  ree:e)refing  of  the  eleeel.  In  theese 
e;a.ses.  the;se;  e:e)mme;nte;rs  ayerreel,  that 


eleliiy  woulel  pre;e:hiele  using  the  ele;e;el  as 
a  se)ure;e;  ele)eanne;nt  sine:e  it  we)ulel  ne)t  he; 
ayailahle  te;  the  eaeelite)!'  for  its  eliie 
elilige;ne:e;. 

()!ie!  e:e)!n!!ie!!ite;r  ,si!gge!ste!el  that  the; 
se;lle;r  he;  !'(;eji!i!'e;el  te)  pre)yiele  the;  seeurea; 
ele)ea!!ne;nts  rather  than  the  e;!'e;eiite)!' 
hav’ieig  te)  e)htai!i  the;!!i  fre)!!)  the;  |)i!l)lie: 
!'e;e;e)!'els,  althe)ngh  re;e:e)gnizi!ig  the; 
|)e)ssihility  that  the;  se;lle!'  m;iy 
i!ite;!itie)!ially  alter  the  ele)ea!!!ie;!!ts  te)  his 
neeels.  Appraise;!'  traele  a.sse)e;iatie)!is 
e:e)!Kau'!'eel  with  the  p!'e)])e).sal’s  “ne;xible 
app!'e)eu:h"  to  elue  elilige;ne:e  se)iire:es  in 
alle)wi!ig  use  e)f  .selle!'-p!'e)yiele!el 
ele)ea!me!!its.  This  e',e)!n!ne!ite!'  belieyeel 
that  this  ap])re)ach  woulel  enitigate  the 
pe)ssihility  that  a  lack  of  ace:e.ss  te)  e)r 
ayailahility  e)f  .se)ure:e  ele)ea!!ne;!its  we)ulel 
result  i!i  a  "ediilling  effee:t’’  e)!i  !ne)rtgage 
leeieling.  Ane)the!'  e;omme!iter  !ie)te!el  that 
the;  he)rre)wer’s  eaeelitor  woulel  haye 
elifficnlty  e)htaining  ce)pies  e)f  ele)ea!!nents 
froen  the  seller.  This  e;omme;nte;r 
re;e;e)mme!iele;ei  that  the  rule  j)re)yiele  that. 
whe;re;  !ie)ne  e)f  the;  se)i!re:e;  ele)e;ume;nts 
p!'e)yieles  the;  re;eiuire;el  infe)!'matie)!i.  the; 
eaeelite)!'  !nay  pre)yiete;  a  e:e!rtifie;et  e)!' 
cittesteel  ele)ea!!ne;nt  signeel  hy  the  ])a!'tie;s 
as  suffieaent  eyielenea;  e)f  “!'e!a.se)!ii!hle! 
elilige;ne;e;.” 

f/s'c  ofllio  first  appraisal  in  tlia 
transaction.  All  th!'e;e;  e:e)!!i!ne!!its  !'e;li!ting 
te)  the;  ejue;stie)!i  e)f  whe;the;r  the;  luial  rule; 
sheenlel  alle)w  ea'e;elite)rs  te)  use  aeiel  rely 
e)!i  the  e;!itire;  e;e)!ite;!!ts  of  IJSPAP- 
e:e)!!iplia!it  a])p!'aisals  prepareel  by 
e:e;!'tifie;el  anel  lie:e;!iseel  a])})!'ai.se!'s 
snj)pe)!'te;el  alleewing  this.  Neye!'thele;.ss. 
e:e)!n!ne;!iters  eioteel  that  e)ye;rsight  e)f 
aj)praisiil  se;!'yie'.es  hy  users  aeiel 
!'e;gulate)!'s  we)ulel  be  !ie;e:e;ssary,  as  woulel 
yige)!'e)us  e;!ife)re:e;!nent  if  appraisers 
yie)late  the  reepeirements.  One 
e;e)m!nente!'  re;e;e)m!ne!iele;el  that  e:reelite)rs 
use  elata  fre)!n  !!U!lti])le  listing  seryie:e;s 
e;aj)ti!re;el  hy  the;  apprai.sal  to  e)htain  prie)!' 
sale;s  price  infeermatie)!!.  That  e:e)!nmente!' 
akso  re;e]ue;ste;el  e;larifie;atie)n  in  the  rule 
that  where;  multiple  listieig  eloeaements 
haye  elifferent  sales  priea;  elata.  that  the 
eaeeliteer  is  ele;emeel  te)  haye  ce)mplieel 
with  the;  rule;  if  it  e:he)e).se.s  te)  u.se  a!iy 
e)ne. 

Aelelitie)nal  e:e)!!ime;!it.s  fre)!!!  appraise;!' 
traele;  as.se)eaatie)!is  agre;e;el  with  alle)wi!ig 
ea'e;elite)!'.s  to  rely  e)n  apj)rai.sal 
infe)!'!!icitie)!i  relatieig  te)  sellers’ 
cuajuisitio!)  elate;s  but  e)nly  se)  far  as  tluit 
i!ife)!'!uatie)!i  is  ayaihihle  te)  the;  appraiser 
i!i  the  !ie)!'!ual  ea)ur.se;  e)f  hnsi!ie;.s.s.  whie:h 
is  all  that  is  re;eii!ireel  e)f  i!!i  a|)pri!i.se!' 
uneler  USPAP.  The;.se  ea)!U!ue!iters  urgeel 
the;  Age;!ie:ies  te)  be;  e:are;fnl  ue)t  te)  i!upe)se; 
re;e]uire;!ue;nts  e)!i  aj)prai.ser.s  re;lati!ig  te) 
i!ife)!'!uatie)!i.  elata,  aeiel  aeialysis  that  are; 
!ie)t  re;ejuire;el  of  appraisers  i!i  a  typieail 
USPAP-e:e)!Ui)liaut  !'e;pe)rt. 
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I  /se  of  seller-providt^d  and  otlmr  non- 
public  documents.  .Scn’eral  coinnientors 
recognized  that  sonietinies  creditors 
liave  no  other  reliable  sources  than 
seller-j)rovided  or  other  non-puhlic 
documents.  Apjjraiser  association 
coinmenlers  propo.sed  that  the  Agcmcies 
consider  a  "good-faith”  exception  that 
would  allow  enulitors  to  rely  on  non- 
traditional  sources  of  inforniatijni  when 
more  reliable  ones  are  not  available. 
These  commenters  r(!asoned  that  this 
exception  would  balance  the  underlying 
public  policy  of  supporting  "higher-risk 
mortgage  loans”  (now  llFMLs)  when  no 
other  loan  jjroduct  is  available  or 
feasible,  against  the  risk  that  creditors 
will  rely  on  had  information. 

licliahility  of  oral  statements.  No 
commenters  opposed  the  propo.sed 
comment.  adoj)ted  as  comment 
3.'i{c)(4)(vi)-2.  clarifying  that  reliance  on 
oral  statements  alone  would  not  satisfy 
the  reasonable  diligence  standard. 
Appraiser  trach;  as.sociations  generally 
shanul  the  Agencies'  concern  about  tlie 
potential  risk  of  relying  on  information 
jnesented  by  interested  jiarties. 

Discussion 

As  noted,  the  Agencies  are  adopting 
the  j)roposed  reasonable  diligence 
standard  and  associated  comments 
without  material  change.  The  Agencies 
l)(;lieve  that  this  standard  is  important  to 
facilitate  com])liance  biicause  it  mav  be 
difficult  in  some  cases  for  a  cnulitor  to 
know  with  absolute  certainty  that  the 
criteria  triggering  the  additional 
ap])rai.sal  reciuirement  have  Imuui  met. 

See  §  1()2(i.3.'i(c)(4)(i)(A)  and  (H). 
Similarly,  a  creditor  may  have  difficulty 
knowing  whether  it  relied  on  the  "best 
information”  available  in  making  the 
determination,  which  could  recpiire  that 
creditors  perform  an  exhau.stive  nn  iew 
of  every  document  that  might  contain 
information  about  a  property’s  sales 
history  and  unduly  limit  the  availability 
of  credit  to  higher-risk  mortgage 
consumers. 

Regarding  the  propo.sed  list  of  source 
documents  on  which  creditors  mav 
appro])riately  rely,  now  adopted  in 
Appendix  ().  the  Agencies  note  that  the 
first  four  li.stixl  items  would  hi; 
voluntarily  jirovided  directly  or 
indirectly  by  tin;  .seller,  rather  than 
collected  from  publicly  available 
sources.  As  did  commenters.  the 
Agencies  njcognizc;  that  j)ermitting  the 
use  of  these  ilocuments  presents  tlu:  risk 
that  tin;  c:reditor  would  be  presented 
with  altered  copies,  balanced  against 
this  risk.  how(;ver.  is  the  concern  that 
no  information  sources  are  jjiibliclv 
available  in  non-di.sclosure  jurisdictions 
and  jurisdictions  with  significant  lag 
times  before  public  land  records  are 


u])dated  to  rellcjct  new  transactions.^' 

The  Agencies  are  concerned  that,  unle.ss 
the  creditor  can  rely  on  other  .sources, 
such  as  sources  j)rovided  by  the  .seller, 
the  higher-risk  mortgage  transaction 
may  not  proceed  at  all.  or  could  proc(!ed 
only  with  an  additional  appraisal 
containing  a  limited  form  of  the  analysis 
that  would  be  nupiinid  by  TlhA  .section 
129H(1)](2)(A).  l.'j  l)..S.(:.'l()39h(l))(2)(A). 
The  pro]K).s(Hl  footnote  explaining  the 
term  "tith;  commitment  report”  (Item  ?)), 
described  above,  is  moved  in  the  final 
rule  to  new  comment  1  of  A])|)endix  (). 

As  noted,  new  comment 
35(c)(4)(vi)(A)-l  clarifies  that,  if  a 
written  source  document  de.scribes  the 
seller’s  ac(]uisition  ])rice  in  a  manner 
that  indicates  that  the  price  de.scrihed  is 
an  (xstimated  or  assumed  amount  and 
not  the  actual  price,  the  creditor  should 
look  at  an  alternative  document  to 
satisfy  the  reasonable  diligence  standard 
in  determining  the  ])rice  at  which  the 
seller  acejuired  the  ])ro])ertv. 

R(!garding  a  commenter’s 
recommendation  that  a  creditor  hi; 
permitted  to  ])r()vide  a  ccntifiiul  or 
attested  document  signed  by  the  ])artie.s 
as  sufficient  evidence  of  “reasonable 
diligence.”  the  Agcmcicjs  heli(;ve  that 
this  allowance  could  (uisilv  h(!  ahusiMl 
and  would  not  con.stitute  sufficient 
dilig(!nce.  Instead,  as  discus.siid  in  the 
sect i()n-l)V-.s(!ct ion  analysis  of 
(i  l()2().3.'5(c)(4)(vi)(b)  below,  the 
Agencies  bedieve  that  the  consumer 
j)rot(!ction  purposes  of  the  statute  are 
better  served  by  .sim])ly  nxjuiring  two 
a])])rai.sal.s  when;  reliable  written 
documentation  of  the  .sales  ])rice  and 
date  are  unavailable.  Similarly, 
r(;garding  (piestions  about  multiple 
listing  documents  that  have  diffeniiit 
sales  price  data,  the  Agencies  believe 
that  in  cases  of  conflicting  listing  ])rice 
information,  the  consumer  protection 
purposes  of  the  statute  are  best  served 
if  the  creditor  obtains  better  information 
from  other  sources  through  the  exercise 
of  rea.sonahle  diligence  and,  failing  that, 
obtains  a  second  apprai.sal.  See  section- 
by-section  analysis  of 

l()2(j.3.'j(c)(4)(vi)(13).  below. 

On  the  recomimmdation  that  the 
Agencies  consider  a  “good-faith” 

~'‘l)iirin<>  inibrniiil  oiilninch  liv  tlii! 

A^inicio.s  for  llio  proposiil.  n!pr(!S(!iilaliv(?s  of  lar}>o. 
small,  and  roKional  hnidors  oxpiaissod  coiicorn  that 
in  sonu!  ca.sits.  a  laiulitor  mav  ho  imahh;  lo 
d(!lormin(!  Ilio  sollor's  dah;  and  pri('.(!  dm;  lo 
iiddnnalion  ia  Iho  pnhlic  nicord.  'I'Ih!  .Aj^oncios 
also  nndorstand  that  a  cnKlitor  mav  not  ho  ahlo  to 
d(!t(;nnin(!  |)rior  transaction  data  hocansi;  of  dolavs 
in  tho  rcccordina  of  pnhlic  rcicords.  'I'ho  Agoncios 
idso  nndccr.stand  that  c:(;rtain  ‘'non-disclosnrc!" 
jiirisdicMions  do  not  mako  the;  price;  at  which  a  s(;ll(;r 
ac(|nin;d  a  prop(;rty  availahlo  in  the;  public  rocords. 
'I'hoso  conc(;rn(;d  w(;ro  affirmod  hv  public 
comm(;nts  on  the;  pro|)oscd. 


excejftion  that  would  allow  creditors  to 
rely  on  non-traditional  sources  of 
information,  the  Agencies  bidieve  that 
the  "re.isonable  diligence”  .standard 
alone  is  more  ajtproitriate  and  addre.sses 
the  conuiKMiters’  concerns.  Under  this 
sttindiird,  a  broad  array  of  widely  icstul 
])ul)lic  iind  non-public  documtints,  set 
forth  in  the  non-exhaustive  list  under 
t:omment  3.'j(c)(4)(vi)-l ,  could  be  relied 
on  by  creditors.  In  short,  the  Agencies 
expect  thcit,  with  the  ])arameter.s 
established  in  this  comment,  the  rule 
will  a])])ropriately  balance  the  netul  to 
assure  access  to  IIFML  credit  again.st  the 
risk  th.it  creditors  will  rely  on  bad 
information. 

Regarding  reliance  on  tmother 
USPAP-compliant  a])])rai.sal  to  satisfy 
the  reasonable  diligence  standard,  the 
Agencies  are  revising  the  projfo.sed  list 
to  clarify  that  a  creditor  would  not  be 
permittiid  to  rely  on  an  a])])rai.sal  other 
than  the  one  prepared  for  the  crtulitor 
for  the  subject  UPML.  S))ecifically,  the 
Agencies  are  revising  Item  8,  which,  in 
the  pro|)o.sal  read  as  follows:  "A  written 
a])])riii.sal  signed  by  an  tippraiser  who 
certifies  that  the  a])])raisal  has  betm 
pin  formed  in  conformity  with  IJSPAP 
thiit  shows  iiny  prior  tnmsactions  for  the 
subject  ])roperty.”  In  the  final  rult!,  this 
comment  has  been  revised  to  read  as 
follows:  “A  written  ;i])i)rai.sal  performed 
in  comifliance  with  l()2().3,'i(c)(3](i)  for 
tlu!  same  tninsaction  that  shows  any 
prior  transactions  for  the  subject 
property.”  'fhe  Agencies  are  concerned 
that,  as  propo.sed.  this  item  in  the 
written  .source  document  list  t:ould  lead 
creditors  to  believe  that  a])])riii.sals 
performed  for  the  .seller’s  acciuisition  or 
other  apprai.sals  that  might  otherwi.se  be 
c.onsidered  “stale”  could  be  relied  on. 

As  revised,  the  list  item  allows  reliance 
s])(!cifically  on  an  appraisal  iferlormed 
in  compliance  with  the  HPML  a])])raisal 
re(|uir(;ment.s  for  the  same  HPML 
transaction.  That  means  that  the 
ap])rai.sal  would  have  to  have  been 
Iterformed  by  a  state-certified  or 
-licensed  appraiser  in  conformity  with 
IkSPAP  and  FIRRKA. 

On  a  related  i.ssue,  the  Agencies 
em])ha.size  that  allowing  the  creditor  to 
rely  on  the  first  appraisal  for  prior  sales 
information  does  not  retpiire  more  of 
a])|)rai.ser.s  th:m  does  USPAP.  y\gain,  the 
first  appraisal  must  be  pinformed  in 
compliance  with  USPAP  and  FlRRfiA. 
'I’he  Agtmeies  understand  that  USPAP 
Standiu'ds  Rule  l-.'j  retjuires  appraisers 
to  “analyze  all  sales  of  the  subject 
property  that  occurred  within  the  three 
(3)  years  ])rior  to  the  effective  date  of  the 
appraisal”  if  that  informatittn  is 
availcihle  to  the  aj)])rai.ser  “in  the  normal 
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course  of  business."  '  *  If  the  a])praiser 
(lid  not  include  that  information 
h(!cause  it  was  not  available  to  the 
a])|)raiser  under  the  USFAF  standard, 
the  creditor  must  turn  to  another 
(locinnent  under  the  reasonable 
diligence  standard. 

Overall,  dm;  to  the  many 
recinirements  to  which  the  first 
appraisal  is  subject,  including 
ind(;pendence  re(|nirements  under  'flLA 
(implemented  by  §  1020. 42).  and  in  the 
ahs(;nce  of  public  comments  to  the 
contrary,  the  Agencies  (;xpect  that,  in 
cases  where  the  aj)praiser  has  provided 
a  price,  a  creditor  generally  coidd  rely 
on  the  first  a])])raisal  i)repar(;d  for  the 
Hl’ML  transaction  to  .satisfy  tin; 
r(;a.sonahle  diligence  .standard  und(;r 
S  l()20.3.')(c)(4)(vi)(A).  The  exception 
would  h(;  circumstances  under  which 
other  information  (jhtained  by  the 
creditor  makes  reliance  on  the  price 
unreasonable.  See  also  .s(;ction-hy- 
.s(;ction  analvsis  of  ^  1020.3.'5(c)(4)(ii), 
above. 

Comment  3.'j(c)(4)(vi)(A)-2  clarifies 
that  reliance  on  oral  statements  of 
interested  parties,  such  as  the  consumer, 
.seller,  or  morlgage  broker,  does  not 
constitute  reasonable  dilig(;nce  under 
§  l()2(i.3.'i(c)(4)(vi)(A).  This  comment  is 
adopt(;d  from  the  i)roi)osal  without 
change. 

lieqiiireineni  for  /n  o  appraisals  when 
sale  information  is  nnavailable  or 
conflicting.  lJnd(;r  tlie  jaopo.sal,  a 
creditor  that  cannot  determine  the 
seller’s  ac(iuisition  date,  or  a  creditor 
that  can  determine  that  the  date  is 
within  180  days  hut  cannot  determine 
the  ])rice.  would  have  to  obtain  an 
additional  appraisal  before  originating  a 
‘‘higher-risk  mortgage  hjan”  (now 
UPML).  The  projKJsal  included  a 
comment  with  two  examples  of  how 
this  rule  would  apply:  one  in  which  a 
creditor  is  unable  to  obtain  information 
on  the  seller's  acquisition  ])rice  or  date 
and  the  other  in  which  a  creditor 
obtains  conflicting  information  about 
the  seller’s  acquisition  price  or  date. 

Comment  35(c)(4](vi)(A)-3.  discussed 
further  below,  gives  two  examph;.s  of 
how  the  rule  aj)plie.s.  This  comment  was 
mov(;d  from  its  ])lacement  in  the 
proposal  with  no  snh.stantive  change  to 
the  r(;(]nirements  of  the  reasonable 
dilig(;nce  standard  intend(;d. 

I’uhlic  Comments  on  the  Pro])o.sal 

The  Agencies  r(;(]uested  comment  on 
whether  the  enhanced  prot{;ctions  for 
consumers  afforded  by  recpiiring  an 
additional  appraisal  whenever  the 
seller’s  acquisition  date  or  price  cannot 

Appraisnl  .Staiuliird.s  Hd..  .\i)i)i'aisal  Fdn.. 
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he  determined  merit  the  jiotential 
restraint  on  the  availability  of  higher- 
risk  mortgage  loans.  The  Agctncies  also 
riujuested  comment  on  whether 
concerns  about  the.se  ])otential  restraints 
on  credit  availability  make  it 
licirticularly  imjiortant  to  include  the 
fir.st  four  source  documents  listed  in  the 
proposed  commentary,  even  though 
tluiy  would  he  .seller-provided,  and 
wheth(;r  these  concerns  warrant  further 
ex])anding  the  sources  of  information 
creditors  may  rely  on  to  satisfy  the 
reasonable  diligence  standard  under  the 
proiiosed  rule. 

The  Agenci(;.s  did  not  receive 
comments  directly  r(;.s])on.sive  to  these 
(pie.stions. 

Di.scussion 

In  general,  the  Agencies  believe  that, 
ha.sed  on  recent  data  provided  by  FHFA 
discussed  in  the  pro|)o.sal,  most 
projierty  resales  wonld  not  trigg(;r  the 
jiroposal’s  conditions  recpuring  an 
additional  ajipraisal.^'’  However,  the 
Agencies  understand  that,  in  some 
ca.ses,  a  creditor  performing  typical 
underwriting  and  documentation 
(irocediires  may  he  nnahle  to  ascertain 
through  information  deriv(;d  from 
public  records  whether  the  conditions 
in  tin;  additional  apjirai.sal  nicjnirement 
have  heen  triggered,  f’er  exanqile.  a 
creditor  may  he  nnahle  to  determine 
information  about  tin;  seller’s 
aciiuisition  because  of  lag  times  in 
riicording  public  r(;cord.s.  The  Agencies 
also  understand  that  soim;  source 
docum(;nt.s  often  report  only  estimated 
amounts  of  consideration  when 
describing  the  consideration  paid  by  the 
current  titleholder  for  the  pro])erty. 
Moreover,  as  noted,  .several  “non¬ 
disclosure”  juri.sdictions  do  not  make 
the  price  at  which  a  seller  ac(|uired  a 
property  publicly  available.  In  addition, 
the  creditor  may  obtain  conflicting 
information  from  written  source 
documents.  In  these  cases,  a  creditor 
may  he  unable  to  det(;rmine,  ha.sed  on 
its  reasonable  diligence,  wh(;th(;r  the 
criteria  in  ^  l()2(i.3.‘j(c)(4)(i)(A)  and 
(<:)(4)(i)(B)  have  h(;en  met. 

Comment  3.'5(c)(4)(vi](A)-3  provides 
two  examph;.s  of  how  the  rule  would 
ap])ly:  one  in  which  a  creditor  is  unable 
to  obtain  information  on  the  .s(;ller’s 
ac(|ui.sition  ])rice  or  date  and  the  other 
in  which  a  cr(;ditor  obtains  conllicting 
information  about  the  seller’s 
actjuisition  price  or  date.  In  the  first 
(;xample,  comment  3.'j(c)(4)(vi)(A)-3.i 
a.ssumes  that  a  creditor  orders  and 
r(;vi(;w.s  the  results  of  a  title  search 

'■■Uasoct  oil  coiinlv  rocordor  iiilonnution  from 
solocl  cminliiis  licon.sod  lo  I'lir'A  liy  DalaQuick 
liilorniiilion  .Svsioiiis. 


showing  the  seller’s  actpiisition  date 
occurred  between  91  and  180  days  ago, 
hut  the  seller’s  accpiisition  price  was  not 
included.  In  this  case,  the  c.r(;ditor 
would  not  he  able  to  determine  wheth(;r 
the  ])rice  the  consumer  is  obligated  to 
pay  under  the  consumer's  ac(iui.sition 
agniement  exceed(;d  the  seller’s 
ac(|uisition  price  by  more  than  20 
|)erc(;nt.  Before  extending  an  HBMh 
.snhj(;ct  to  the  appraisal  recpnrements  of 
§  1020.3.')(c).  the  creditor  mn.st  either:  (1) 
Berform  additional  diligence  to  obtain 
information  showing  the  seller’s 
accjuisition  price  and  determine 
whether  two  written  apjirai.sals  in 
compliance  with  102(i.3.'5(c)(4)  would 
he  recjuired  based  on  that  information; 
or  (2)  obtain  two  written  apj)rai.sal.s  in 
compliance  with  S  1020. 35(c)(4).  This 
comment  also  contains  a  cross-reference 
to  comment  35(c)(4)(vi)(B)-l ,  which 
explains  the  modified  recjuireimaits  for 
the  analysis  that  must  he  included  in 
the  additional  ajjpraisal.  .See 
§  1020.35(c)(4)(iv):  .see  also  .section-hy- 
.section  analysis  of  §  1020.35(c)(4)(vi)(B). 

In  the  second  exam])le,  comment 
35(c)(4)(vi)(A)-3.ii  assumes  that  a 
creditor  reviews  the  results  of  a  title 
search  indicating  that  tlu;  last  r(;cordi;d 
purchase  was  more  than  180  davs  before 
the  consumer’s  agreement  to  accjuire  the 
])roperty.  This  comment  also  assumes 
that  the  creditor  .suhs(;(]uently  r(;ceives  a 
written  appraisal  indicating  that  the 
.seller  accpiired  the  |)roperty  fewer  than 
180  days  before  the  consumer’s 
agr(;ement  to  accpiire  the  ])roperty.  In 
this  ca.se,  unless  one  (jf  these  sources  is 
clearly  wrong  on  its  face,  the  creditor 
would  not  he  ahh;  to  determine  whether 
the  seller  actjuired  the  j)ro])erty  within 
180  days  of  the  date  of  the  consumer’s 
agreement  to  accjuire  the  j)ro|jerty  from 
the  seller,  jmrsuant  to 

1020.35(c)(4)(i)(A).  Before  extimding 
an  HPML  subject  to  the  a|)j)rai.sal 
recjuirements  of  1020.35(c),  the 
creditor  must  either:  (1)  Berform 
additional  diligence  to  obtain 
information  confirming  the  seller’s 
accjuisition  date  (and  j)ric:e,  if  within 
180  days)  and  determine  whether  two 
written  ajq)rai.sal.s  in  comj)lianc:e  with 
S  1020.35(c:)(4)  wcndd  he;  rc;cjnir(;cl  based 
on  that  information;  or  (2)  obtain  two 
written  aj)j)rai.sals  in  c:c)mj)lianc:c;  with 
§  1020.35(c)(4).  This  c.omment  akso 
c:ontain.s  a  c:ro.s.s-referc;nc;e  to  c:omment 
35(c;)(4)(vi)(B)-l,  whic:h  exj)lains  the 
modified  rc;(juirement.s  for  the  analysis 
that  mn.st  he  inc:luclecl  in  the  additional 
ajjjjraisal.  See  ^  1020.35(c;)(4)(iv);  .see 
also  .sc;c:tic)n-hv-.sc;c:tion  analvsis  of 
§1020.35(c)(4')(vi)(B). 

As  under  the  j)roj)o.sal,  in  the  final 
rule,  when  information  about  a  jjroj)c;rty 
is  not  available  from  writtc;n  .sourc:e 
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documents,  creditors  extending  HPMLs 
will  routinely  incur  increased  costs 
associated  with  obtaining  tin;  additional 
appraisal.  One  risk  ol  this  rule  is  tliat, 
Inicause  TILA  section  1 2t)H(l))(2)(l}) 
prohibits  cnulitors  from  charging  tluhr 
customers  for  the  additional  ap])raisal. 
cnulitors  will  simply  refrain  from 
engaging  in  any  Hl’ML  where  sales 
history  data  cannot  he  obtained,  l.'i 
U.S.O.  1(i3t)h(l))(2)(H).  .See  o /.so 
t?  l()2(i.3.'i(c)(4)(v)  (requiring  that  the 
creditor  cannot  charge  the  consumer  for 
the  additional  a])prai.sal). 

As  expres.sed  in  the  ])roi)osal. 
however,  the  Agencies  believe  that 
recpiiring  an  additional  appraisal  where 
creditors  are  unahle  to  obtain  the  seller’s 
ac(]uisition  jirice  and  date  is  necessary 
to  j)n;v«;nt  circumvention  of  the  statute. 

In  ])articular.  the  Agencies  are 
concerned  that  not  requiring  an 
additional  apj^raisal  in  ca.ses  of  limited 
information  may  inadiKiuately  addnjss 
the  problem  of  fraudulent  j)roperty 
flijjping  to  l)orrow(!r.s  of  flPMLs  in 
“non-disclosure"  jurisdictions,  when; 
prior  .sahis  data  is  routinely  unavailable 
through  j)ul)lic  .sources.  .Similarly,  the 
Agencies  are  conciM  iied  that  .sellers  that 
ac(|uin!  and  sell  properties  within  a 
short  timeframe  could  take  advantage  of 
delays  in  the  public  recording  of 
proj)erty  sahis  to  engage  in  fraudulent 
llip])ing  tran.sactions.  'I’he  Agencies 
l)(!li(!ve  that,  wluin;  tlu;  seller's 
ac(|uisition  date  in  particular  is  not  in 
the  public  record  due  to  recording 
delays,  it  is  more;  reasonahh;  to  assume 
that  the  scdler’s  transaction  was 
sufficientlv  recent  to  he  covered  hv  the 
rul(!  than  not. 

^i5(c)(4)(\'i)IB)  Inahilitv  To  Doiormino 
Pi'iov  Solo  Doto  or  Prico — Modified 
Uo(juiromonts  for  AddHioncd  Approisol 

.Section  3.'i{c)(4)(vi)(B)  provides  that  if. 
after  exercising  reasonable  diligence,  a 
creditor  cannot  determine  wh(;ther  the 
conditions  in  §  l()2(i.3.'i(c)(4)(i)(A)  and 
(B)  are  present  and  therefore  must 
obtain  two  written  aj)praisal.s  under 

l()2().3.')(c)(4),  the  additional  ajjpraisal 
must  include  an  analysis  of  the  factors 
in  l()2().3.'j(c)(4)(iv)  (difference  in  sales 
price,  changes  in  market  conditions,  and 
property  improvcaiumts)  oidv  to  the 
extent  that  the  information  lUicessarv  for 
the  ajjjirai.ser  to  j)erform  the  analysis 
can  he  d(!termined. 

For  the  reasons  discussed  above,  the 
Agcmcies  heli(!ve  that  an  HBML  creditor 
should  h(;  recpiired  to  obtain  an 
additional  a|)praisal  if  the  creditor 
cannot  determine  the  selhir's  accjiiisition 
date,  or  if  it  can  determine  the  date  is 
within  180  days  hut  cannot  determini! 
the  price,  ha.sed  on  written  source 
documents.  However,  in  kee|)ing  with 


the  proj)osal,  l()2(i..3.')(c)(4)(vi)(B)  also 
provides  that  the  additional  a])])raisal  in 
this  situation  would  not  have  to  contain 
the  fnll  analysis  required  for  additional 
appraisals  of  Hipping  transactions  under 
'ril.A  .section  1 20H(h)(2)(A), 
im])lemented  in  the  final  rule  as 
§1020.3.'-)(c)(4)(iv)(AHH).  13  l)..S.(:. 
l()30h(h)(2)(A). 

Buhlic  (lonnnents  on  the  Fro])osal 

The  Agencies  reipiested  comment  on 
whether  an  appraiser  would  he  unahle 
to  analyze  the  differiince  in  the  price  the 
consumer  is  obligated  to  pay  to  acijuire 
till!  ])roperty  and  the  price  at  which  the 
seller  aciiuired  the  property  without 
knowing  when  the  .seller  acquired  the 
pro])erty.  If  such  an  analysis  is  not 
possible  without  information  about 
when  the  seller  acipiired  tlie  property, 
the  Agencies  reipie.sted  comment  on 
whether  the  rule  should  assume  the 
seller  acqnir(!d  the  jiroperlv  180  days 
j)rior  to  the  date  of  thi!  consumer’s 
agreiiinent  to  acipure  the  pro])erty.  The 
Agencies  also  recpiesteil  comment 
generally  on  the  proposed  approach  to 
situations  in  which  the  creditor  cannot 
obtain  the  neccissary  information  and 
whether  the  rule  should  address 
information  gajj.s  about  the  flipping 
tran.saction  in  other  ways. 

Tlu!  Agencies  did  not  receive 
comments  directly  re.s])on.sive  to  these 
(pie.stions. 

Di.scnssion 

Under  the  pro])o.sal,  now  adopted  in 
§  l()2(i.3.'j(c)(4)(vi)(B).  tlu!  additional 
appraisal  must  include  an  analysis  of 
the  elements  that  would  he  nxinired  in 
l^roposed  l()2().3.3(c)(4)(iv)(A)-((;)  only 
to  the  extent  that  the  cniditor  knows  the 
seller’s  i)urchase  price  and  acciuisition 
date.  As  discus.sed  in  the  section-hy- 
.section  analysis  of  §  l()2(j.3.'i(c)(4)(iv), 
TILA  section  129H(h)(2)(A)  reqnir(!.s  that 
the  additional  appraisal  analyze  the 
difference  in  .sales  prices,  changes  in 
market  conditions,  and  improvements  to 
the  property  luitwfien  the  date  of  the 
previous  sale  and  the  current  sale.  15 
U..S.(^  l(j3‘)h(h)(2)(A).  An  appraiser 
could  not  perform  this  analysis  if  efforts 
to  obtain  the  .seller’s  ac(]ui.sition  date 
and  price  were  not  successful. 

Uonsistent  with  the  i)ro])o.sal, 
comment  35(c)(4)(vi)(B)-l  confirms 
that,  in  general,  the  additional  a|)|}raisal 
re(|uired  under  l()2(j.35(c)(4)(i)  should 
includ(!  an  analysis  of  the  factors  listed 
in  102(i.35(c)(4)(iv)(A)-(('.).  However, 
the  comment  also  confirms  that  if, 
following  reasonable  diligence,  a 
creditor  cannot  determine  whether  the 
conditions  in  §  l()2().35(c)(4)(i)  are 
present  diu!  to  a  lack  of  information  or 
conflicting  information,  the  re(|uired 


additional  a|)praisal  must  include  the 
analyses  reejuired  under 
l()2().35(c)(4)(iv)(A)-((l)  only  to  the 
extent  that  the  information  necessary  to 
perform  the  analysis  is  known.  As  an 
(!xample.  comment  35(c)(4)(vi)(B)-l 
assiumis  that  a  creditor  is  able, 
following  reasonable  diligence,  to 
determine  that  the  date  on  which  the 
scilli!!' accpiired  the  proj)erty  occurred 
between  ‘)1  and  180  days  prior  to  the 
date  of  the  consumer’s  agreement  to 
acejnire  the  pro])(!rty.  hut  cannot 
iletermine  the  sale  price.  In  this  case, 
the  creditor  is  reejuired  to  obtain  an 
additional  written  a|)j)rai.sal  that 
includes  an  analysis  under 
^  l()20.35(c)(4)(iv)(B)  and  (c)(4)(iv)(C)  of 
the  changes  in  market  conditions  and 
any  im|)rovement.s  made  to  the  j)roj)erty 
between  the  date  the  seller  acquired  the 
j)ro])erty  and  the  date  of  the  consumer’s 
agreement  to  acejuire  the  j)rojK!rty. 
However,  the  cniditor  is  not  required  to 
obtain  an  additional  written  ai)j)raisal 
that  includes  analysis  under 

1020.35(c)(4)(iv)(A)  of  the  difference 
between  the  ])rice  at  which  the  seller 
aetjuired  the  j)ro])erty  and  the  |)rice  that 
the  c:onsumer  is  obligated  to  jiav  to 
aetjuire  the  ])ro])erty. 

'I’he  Agencies  note  that  the  ])ro|)o.s(!d 
rule  does  not  ])rovide  commentary  with 
guidance  on  the  modified  reejnirements 
for  th(!  additional  analysis  in  a  situation 
in  which  the  creditor  is  unahle  to 
determine  the  date  the  .seller  acejuired 
the  |)ro])(!rty  hut  is  able  to  determine  the 
|)rice  at  which  the  seller  acejuired  the 
])ro|)(!rty.  As  noted,  the  Agencies 
nHjnested  hut  did  not  receive  j)uhlic 
c:omments  on  this  a.sjKict  of  the 
])roj)osal.  'fhe  Agencies  are  unaware  of 
situations  in  which  the  seller’s 
ac(|ui.sition  ]!rii:e,  but  not  the  accjiiisition 
date,  would  he  known.  In  the  ah.sence  of 
jnihlic  comment  on  the  issue,  the 
Agencies  are  not  adojiting  additional 
guidance  on  this  theoretical  situation. 

'I’he  Agencies  believe  that  allowing 
creditors  to  coinjdy  with  a  modified 
form  of  the  full  analysis  where  a 
creditor  cannot  determine  information 
about  a  jirojierty  based  on  its  reasonable 
diligence:  is  a  rea.sonahle  interjiretation 
of  the  .statute.  If  a  creditor  could  not 
determine  when  or  for  how  much  the 
jirior  sale  oc:curred.  it  would  he 
imjiossihle  fora  creditor  to  obtain  an 
ajijnaisal  that  comjilies  with  the  full 
analysis  rcicjuirement  of  TILA  section 
12t)l  1(h)(2)(A)  concerning  the  change  in 
jirice,  mark(!t  conditions,  and 
imjn’ovements  to  the  jirojiertv.  15  II..S.(]. 
l()3t)h(l))(2)(A). 

The  Agencies’  ajijiroach  to  situations 
in  which  the  creditor  cannot  obtain  the 
necessary  information,  either  due  to  a 
lack  of  information  or  conflicting 
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inibrnialion,  can  be  suinined  up  as 
follows: 

•  An  additional  appraisal  is  re(|nired. 

•  However,  to  account  for  missing  or 
conflicting  information,  only  a  modified 
version  of  the  full  additional  analvsis 
nupdred  under  TILA  section 
12‘)H(b)(2){A).  as  imjilemented  by 

§  l()2(j.3.'i(c)(4)(iv)  is  nuinired.  l-l  ll.S.H. 
l()39h(l))(2)(A). 

Alternative  apiiroaches  not  chosen  by 
the  Agencies  include  prohibiting 
creditors  from  extending  tin;  IIPML 
altogether  under  these;  circumstances. 

As  stated  in  the  ]n’0])osal.  however,  the 
Agencies  believe  that  a  flat  prohibition 
would  nndidy  limit  the  availahilitv  of 
higher-risk  mortgage  loans  to 
consumers. 

35(c)(4)(vii)  Exf^niptinns  From  tho 
Additional  Appraised  Raejairoinant 

TIl.A  section  12l)H(l))(4)(B)  jiermits 
the  Agencies  to  exempt  jointly  a  class  of 
loans  from  the  additional  a])praisal 
n;(inirement  if  the  Ag(;ncies  determine 
the  exemption  “is  in  the  public  interest 
and  promotes  the  safety  and  soundness 
of  creditors.”  I.*)  IJ..S.C.  l(i39h(h)(4)(H). 
The  Agencies  did  not  ex|)r(;ssly  ])ropose 
any  exemjitions  from  the  additional 
appraisal  n;(jidiement.  hnt  invited 
comment  on  whether  exeinjiting  any 
classes  of  higher-risk  mortgage  loans 
from  the  additional  appraisal 
re(iuir(;ment  (beyond  the  exemptions  in 
§  l()2().3.'i(c)(2))  woidd  be  in  the  public 
interest  and  promote  the  safety  and 
soim{ln(;.ss  of  creditors.  'I'he  Agencies 
offered  a  number  of  exainjiles  of 
potential  exenijitions,  such  as  loans 
made  in  rural  areas,  and  transactions 
that  are  currently  exempt  from  tin; 
re.strictions  on  FHA  insurance 
a])])licahle  to  jiroperty  resales  in  the 
FHA  Anti-Flipj)ing  Rule,  inclnding, 
among  others,  sales  by  government 
agencies  of  certain  properties,  .sales  of 
pro])erties  acquired  by  inheritance,  and 
.sales  by  State-  and  federally-chartered 
financial  institutions.^'’  See.  e.g..  24  CFR 


"‘■TIk;  I’llA  oxciiptioiis  lo  tlio  rustrictions  on  I’llA 
insuraiux!  an;  a.s  follows; 

(1)  .Sal(!s  hy  IIIIU  of  Roal  Rslato-Owiuul  (KIX)) 
|iro|)(!rli(!S  mulor  24  CRK  part  291  and  of  sin^lo 
faniilv  assiits  in  r(!vitalizalion  arcsis  pursuant  to 
suction  21)4  of  the:  National  Housin'’  Act  (12  IL.S.C. 
1710); 

(2)  .Sales  hv  another  agen(;v  of  the  United  .States 
Covermnenl  of  RIX)  siiif^li:  fainilv  properties 
pursuant  to  pro5>rains  operated  hv  these  a;’en(;ies: 

(H)  .Sales  of  proiierties  hv  nonprolit  oif^anizations 
approved  to  pur(;ha.se  HI  111  RIX)  single  family 
properties  at  a  dis(;ounl  with  resale  restri(;tions: 

(4)  .Sales  of  pi'operties  that  were  a(;(pdred  liy  the 
sellers  hv  inheritan(;e; 

(5)  .Sales  of  properties  pur(;hased  hv  an  einplover 
or  relo(;ation  agenev  in  (;onne(;tion  with  the 
relo(;ation  of  an  employee; 

(0)  .Sales  of  properties  hv  state-  and  ferlerallv- 
chartered  finant;ial  institutions  and  government- 
sponsored  enterprises  (C.SKs); 


2()3.37a(c).  Rogartling  a  po.ssihh: 
oxomption  for  highor-ri.sk  mortgagi; 
loan.s  (now  HFML.s)  made  in  “niral” 
aroa.s  from  the  additional  a])])rai.sal 
rtttpiiromcnl,  the  Agoncio.s  rotpio.stod 
commont  on  whothor  the  nth;  should 
nsi;  the  stmu;  dofinilion  of  “rural”  that 
Wits  iirovidod  in  the  2011  ATR 
ih'opo.s;d.77  This  siimo  dofinition  of 
“rnrtil”  was  also  projiosod  hv  the  Board 
regarding  Dodd-Frank  Act  e.scrow 
requirements  (2011  Fscrows 
Ih’ojiosal).^"  This  definition  is  reviewed 
in  more  detail  in  the  .section-hy-section 
analysis  of  S  1020.3.')(c)(4)(vii)(1 1). 
below. 

In  the  final  rule,  the  Agencies  are 
adopting  exemptions  from  the 
additional  apprai.sal  requirement  under 

102(i.3.'j(c)(4Ki)  for  extensions  of  credit 
that  finance  the  consumer’s  acquisition 
of  a  jiroperty: 

(1)  From  a  local.  State  or  Federal 
government  tigencv 

(^  1020.3!')(c)(4)(vii)(A)): 

(2)  From  a  |)er.son  th.it  acipiired  the 
proiierty  through  foreclosure,  deed-in- 
lieu  of  foreclosure  or  other  similar 
judicial  or  non-jndicial  procedures  as  a 
result  of  exercising  the  person’s  rights  as 
a  holder  of  a  defaulted  mortgage  loan 

(??  l()2().3.'i(c)(4)(vii)(B)); 

(3)  From  a  non-))rofit  entity  as  part  of 
a  local.  .State  or  Federal  government 
program  under  which  the  non-profit 
entity  is  permitted  to  acipiire  single- 
family  pro])erties  for  resale  from  a  .seller 
who  actiuired  title  to  the  property 
through  the  jirocess  of  foreclosure, 
deed-in-lien  of  foreclosure,  or  other 
similar  judicial  or  non-jndicial 
procedure  (^  l()2(>.3.'j(c)(4)(vii)((i)); 

(4)  From  a  jjerson  who  acquired  title 
to  the  jnoperty  by  inheritance  or 
pursuant  to  a  court  order  of  dissolution 
of  marriage,  civil  union,  or  dome.stic 
partnership,  or  of  ])artition  of  joint  or 
marital  as.sets  to  which  the  seller  was  a 
])arty  (?i?  l()2(i.3.'j(c)(4](vii)(D)); 

(.'))  From  an  employer  or  relocation 
agency  in  connection  with  the 
relocation  of  an  emjilovee 
(S  l{)2(i.3.'i(c)(4)(vii)(E)j; 

(()]  From  a  .servicememher,  a.s  defined 
in  .50  IJ..S.C.  Apj)x.  .511(1),  who  received 
dejiloyment  or  permanent  change  of 
station  orders  after  the  servicememher 


(7)  .Siiles  ol  properties  liv  loeul  iijul  slate 
goveriinient  ageii(;ies:  and 

(a)  Onlv  upon  auiuiiiu(;enient  l)v  HHH  lliroiigli 
issuance  of  a  notice,  sales  of  properties  located  in 
areas  designated  by  the  I’residenI  as  federal  disaster 
ari:as.  Tlu:  noli(;e  will  spe(;ifv  how  long  the 
exce|ilion  will  be  in  effec.l. 

24  CI  K  2l)3..t7a((;). 

7I>  I’R  27:t()l).  2H471  (May  1 1 . 21)1 1 )  (21)1 1  ATR 
Proposal). 

''‘7I>  I'R  ll.StIft.  1 11)12  (Man;b  2.  2011)  (2t)ll 
Rscrows  Proposal). 


aciiuired  the  jirojiertv 
((?1020.35(c)(4)(vii)(G)): 

(7)  Located  in  an  area  designated  by 
the  President  a.s  a  federal  disaster  area, 
if  iind  for  a.s  long  a.s  the  Federal 
financial  institutions  regulatory 
agencies,  a.s  defined  in  12  U..S.(’,. 

33.5()(()).  waive  the  requirements  in  title 
XI  of  the  Fimmcial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989. 
a.s  amended  (12  II.S.C',.  3331  at  saq.),  and 
iiny  implementing  regulations  in  that 
area  (§  l()2().3.5(c)(4)(vii)(F)):  and 

(8)  Located  in  a  “rural”  county,  as 
defined  in  the  Bureau’s  2013  E.scrows 
Final  Rule.  l()2(i.35(h)(2)(iv)(A)  (which 
is  the  same  definition  used  in  the  2013 
ATR  Final  Rule,  §  102H.43(n(2)(vi)  and 
comment  43(f)(2)(vi-l) 
(§1020.3.5(c)(4)(vii)(H)). 

Public  (kmmients  on  the  Proposal 

The  Agencies  received  over  fifty 
comments  concerning  the  que.stions 
asked  by  the  Agencies  about  approjiriate 
exemjitions  from  the  additional 
ap])rai.sal  requirement.  .Several 
commenters  oppo.sed  requiring  two 
ajijiraisals  under  any  circnm.stances. 
However,  the  Agencies  note  that  the 
additional  appraisal  reijuirement  is 
mandated  hv  statute.  'I’lLA  .section 
129H(h)(2).'l.5  II.S.C.  1039h(l))(2). 
Commenters  in  general  strongly 
supported  an  exemption  for  loan.s  imide 
in  rtiral  areas.  'I’he  commenters  stated 
that  there  are  limited  numbers  of 
licensed  iind  certified  a])])nii.ser,s  in  riinil 
areas,  which  would  make  the  additional 
appraisal  requirement  (reijuiring 
ajjprai.sals  by  two  independent 
ajipraisers)  particularly  htirdensome  in 
the.se  areas.  In  addition,  commenters 
argued  that  lenders  in  rural  areas  mav 
he  forced  to  hire  appraisers  from  far 
outside  the  geographic  area,  which 
would  increase  the  time  and  cost 
associated  with  the  transaction.  Several 
commenters  also  stated  that  rural  areas 
have  not  historically  been  sources  of 
frandnlent  real  estate  flipping  activity. 

A  number  of  commenters  noted  that 
propertv  prices  in  rural  areas  tend  to  be 
lower,  so  the  co.st  of  the  second 
ajipraisal  is  higher  as  a  jrercentage  of  the 
overall  transaction.  'I’wo  connmtnters. 
national  trade  as.sociations  for 
ajjpraisers,  oppo.sed  the  exenqition  for 
rtiral  loan.s,  suggesting  tlnit  it  is  not 
difficult  to  find  two  ajijjraisers  to  value 
rural  proiierties. 

A.s  for  how  to  define  “rural,”  one 
commenter,  a  national  trade  association 
for  community  hanks,  suggested  that  the 
agencies  use  a  definition  of  “rural”  that 
is  consistent  with  the  definition  u.sed  in 
rules  addressing  the  use  of  e.scrow 
accounts.  .See  2011  Escrows  Propo.sal, 
discussed  below,  revi.sed  and  adojited  in 
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the  2013  Escrows  Final  Rule.^-'  Another 
coinmenter,  a  financial  holding 
company,  suggested  that  the  final  ride 
exempt  lenders  located  in  areas  where 
the  State  appraiser  licensing  or 
certification  roster  shows  five  or  fewer 
unaffiliated  ajipraisers  within  a 
reasonable  distance,  such  as  .'»()  miles  or 
less.  A  large  hank  further  rei:ommended 
that  the  final  ride  exempt  loans  secured 
by  projierties  in  low-density  a])praiser 
markets,  such  as  .states  with  fewer  than 
.'>()()  apprai.sers  or  comities  with  fewer 
than  five  apprai.sers. 

A  huge  niimher  of  commenters  also 
snjiported  an  exemption  for  transactions 
that  are  currently  exempted  from  the 
restrictions  on  FUA  insurance 
aj)|)lical)le  to  jiroperty  resales  in  the 
Fit  A  Anti-Flij)j)ing  Rule.  The 
commenters  argued  that  these  categories 
of  transactions  do  not  pre.sent  the  same 
risk  to  consumers  and  therefore  do  not 
reipiire  the  additional  anti-flipjiing 
consumer  jirotections. 

Two  commenters.  national  trade 
associations  for  ajiprai.sers.  objected  to 
adding  any  exenijitions  to  the  additional 
ajipraisal  re(]iiirenient.  and  sugge.sted 
that  there  should  he  a  strong 
|)resiimption  that  an  additional 
appraisal  is  nece.ssarv  to  protect 
consnmers  and  to  |)romote  the  safelv 
and  soundness  of  financial  institutions. 

A  luimher  of  commenters  suggested 
other  exemptions  or  endor.sed 
exemptions  from  the  entire  ride  already 
in  the  proposal.  These  are  as  follows. 

•  Three  commenters  (a  national  trade 
association  for  the  hanking  industry,  a 
•State  trade  association  for  the  hanking 
indn.stry.  and  a  hank  holding  comjiany) 
suggested  an  exemption  from  the  .second 
appraisal  re(|iiirement  in  cases  when  the 
initial  apjiraisal  is  performed  by  an 
ajipraiser  who  was  .selected  from  the 
creditor’s  list  of  qualified  ajijiraisers. 

The  commenters  stated  that  eliminating 
the  seller's  ability  to  intliience  the 
selection  of  the  appraiser  in  this  fashion 
would  he  sufficient  to  jirotect  the 
borrower  from  the  risk  of  an  artificially- 
inllated  ajipraisal.  thereby  addressing 
the  fraiidident  ‘‘flijiiiing”  concern  the 
statute  seeks  to  address. 

•  Two  commenters  (a  nonjirofit 
organization  and  .State  credit  union 
association)  suggested  an  exeinjition  for 
active  duty  military  jiersonnel  who 
receive  jiermanent  change  of  duty 
station  orders. 

•  A  niimher  of  commenters 
(including  national  trade  as.sociations 
for  the  mortgage  finani:e  and  retail 
hanking  industry)  suggested  exenijitions 


r//.sY»  21)1 1  .XTR  I’niposiil  :il  2K471.  rcvisod 
iind  iidopUnl  in  llio  201  a  -XTR  Idnal  Rule. 
l(l2li.4a(ll(2)(vi)  and  (.oinnuMil  4a()')(2)(vi-1 ). 


for  certain  non-jiurchase  tran.sactions. 
such  as  gifts,  transfers  in  connection 
with  trusts,  transfers  that  do  not 
generate  cajiital  gains,  and  inira-faniilv 
transfers  forestate  jilanning  luirjioses, 
on  grounds  that  these  tran.sactions  are 
not  "jirofit  seeking.”  .Several 
commenters  suggested  that  transfers  in 
connection  with  a  divorce  decree  he 
included  in  this  categorv  as  an 
exenijition. 

•  Many  commenters  (including  two 
national  trade  associations  for  the 
mortgage  finance  and  retail  hanking 
industry,  a  national  trade  a.ssociation  for 
the  hanking  industry,  a  national  trade 
a.ssociation  for  community  banks,  a 
national  trade  association  for  credit 
unions,  four  regional  as.sociations  for 
credit  unions,  a  large  national  hank,  a 
financial  holding  coinjiany,  and  a 
community  hank)  endorsed  exenijitions 
for  con.struction  and  bridge  loans,  on 
grounds  that  these  are  temjiorarv  loans 
and  that  consumers  are  not  exjio.sed  to 
risk  at  the  level  comjiaralile  to  other 
residential  loans  that  (iongress  targeted 
in  the  statute.  The.se  commenters  also 
argued  that  the  additional  ajijiraisal 
reijuirement  would  he  imjiractical  for 
con.struction  loans,  given  the  inaliilitv  to 
conduct  interior  insjiections. 

•  Two  commenters  (a  conmumitv 
hank  and  a  credit  union)  suggested  an 
exemjilion  for  non-jiurchase 
acijuisitions  and  transfers  where  the 
consumer  jireviously  held  a  jiarlial 
interest  in  the  jirojierly  and  cited  to 
Regulation  Z  (commentary  on  the 
definition  of  residential  mortgage 
tran.saction)  as  sujijiort. 

Discussion 

In  resjion.se  to  widesjiread  sujijiort  for 
adojiting  exenijitions  consistent  with 
exenijitions  from  the  restrictions  on 
FUA  financing  in  the  FHA  Anti- 
Idijijiing  Rule,  the  Agencies  are 
adojiting  several  exemptions  from  the 
additional  ajijirai.sal  reijuirement 
generally  consistent  with  exenijitions  in 
the  FHA  Anti-Flijijiing  Rule  under  24 
(3'’R  2()3.37a(c).  The.se  are  extensions  of 
credit  that  finance  the  consumer's 
acijuisition  of  a  jirojierty: 

•  From  a  local.  .State  or  Federal 
goverument  agency 

(§  1()2(j.3.'i(c)(4)(vii)(A):  .see  also  24  HER 
2()3.37a(c)(l),  (2)  and  (7)). 

•  From  an  entity  that  acijuired  the 
jirojierty  Ihrough  foreclosure,  deed-in- 
iieu  of  foreclosure  or  other  similar 
judicial  or  non-judicial  jirocedures  as  a 
result  of  exercising  the  jier.son's  rights  as 
a  holder  of  a  defaulted  mortgage  loan 

(^  l()2(i.3.')(c)(4)(vii)(H);  .see  also  24  HER 
2()3.37a(c)(())). 

•  From  a  non-jirofit  entity  as  jiarl  of 
a  local.  .State  or  Federal  government 


jirogram  under  which  the  non-jirofit 
entity  is  jierniitted  to  acijuire  single- 
family  jirojierties  for  resale  from  a  .seller 
who  acijuired  the  jirojierty  through 
foreclosure,  deed-in-lieu  of  foreclosure, 
or  other  similar  judicial  or  non-judicial 
jirocedure  (^  l()2(i.3.')(c)(4)(vii)((;):  .see 
also  24  CFR  2()3.37a(c)(3)). 

•  From  a  seller  who  acquired  the 
jirojierty  jiursuant  to  a  court  order  of 
dissolution  of  marriage,  civil  union  or 
domestic  jiartnershiji.  or  of  jiartition  of 
joint  or  marital  a.ssets  to  which  the  seller 
was  a  jiartv  (1^  l()2(i.3.'i(c)(4)(vii)(D):  .see 
also  24  CFR  2()3.37a(c)(4)). 

•  From  an  emjiloyer  or  relocation 
agency  in  connection  with  the 
relocation  of  an  emjiloyee 

(S  l()2(i.3.'i(c)(4)(vii)(E);  .see  also  24  CFR 
2()3.37a(c)(4)). 

•  Located  in  an  area  designated  by 
the  President  as  a  federal  disaster  area, 
if  and  for  as  long  as  the  Federal 
financial  institutions  regulatory 
agencies,  as  defined  in  12  II..S.C]. 

33.')()(()).  waive  the  requirements  in  title 
XI  of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  l!)8t), 
as  amended  (12  IJ..S.C.  3331  at  sac].),  and 
any  imjilenienting  regulations  in  that 
area  (4;  l()2().3.^)(c)(4)(vii)(F);  .see  also  12 
CFR  2()3.37a(c)(4)). 

In  addition,  the  Agencies  are  adojiting 
an  exenijition  for  extensions  of  credit  to 
finance  the  consumer's  jiurchase  of 
jirojierty  being  sold  by  a  .servicememlier, 
as  defined  in  .'lO  II..S.C.  Ajijix.  .'ll  1(1),  if 
the  servicememlier  receives  dejiloyment 
or  Jiermanent  change  of  .station  orders 
after  the  servicememlier  jiurcha.sed  the 
jirojiertv  (§  l()2(i.3.'}(c)(4)(vii)(C))- 

Finally,  the  Agencies  are  adojiting  an 
exenijition  for  UPMLs  in  rural  areas 
(^  l()2(i.3.')(c)(4)(vii)(l  I)).  The  exenijition 
would  ajijily  to  HPMLs  secured  by 
jirojierties  in  counties  considered 
“rural''  uniler  definitions  jironiulgated 
by  the  Hureau  in  the  2013  ATR  Final 
Rule  and  2013  Escrows  Final  Rule — 
sjiecifically,  jirojierties  located  within 
the  tollowiiig  Urliaii  Influence  Codes 
(IJICs),  established  by  the  United  .States 
Dejiartment  of  Agriculture's  Economic 
Research  .Services  (U.SDA-ER.S):  4,  0,  7, 
8,  9,  10.  1 1 ,  or  12.  These  IJlCs  generallv 
corresjionil  with  areas  outside  of 
metrojiolitan  statist ic.al  areas  (M.SAs) 
and  Microjiolitaii  .Statistical  Areas, 
defined  by  the  Office  of  Management 
and  IJudget  (OMR).  For  reasons 
discn.sseil  in  more  detail  in  the  section- 
liy-section  analysis  of 
S  1020.3.'i(c)(4)(vii)(1 1)  and  the  Doild- 
Frank  Act  Section  1022(ti)(2)  analysis  in 
the  SUPPLEMENTARY  INFORMATION  below, 
rural  jirojierties  located  in  microjiolitan 
statistical  areas  that  are  not  adjacent  to 
an  M.SA  (llIC  8)  are  akso  included  in  the 
exenijition. 
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Each  of  those  oxoni])tioiis  is  discussoci 
in  turn  hcdow. 

35lc)(4)(vii)(A) 

A(:(|uisitions  of  Property  From  Local, 
State  or  Federal  (iovernnuait  Agencies 

In  l()2().3,')(c)(4)(vii)(A),  the 
Agencies  are  adoj)ting  an  (;xeinplion  for 
I  il’MLs  financing  consumer  actpnsitions 
of  pro])erty  l)(!ing  sold  l)y  a  local.  .State 
or  luideral  government  agency.  'Lhis 
(ixemption  generally  corr(!S])onds  with 
exemptions  in  the  FMA  Anti-Flipping 
Rule  for  loans  financing  the  purchase  of 
an  “Rl'itl”  (r(!al  estate  owned)  property 
hiniig  sold  by  HUD  or  another  U..S. 
government  agency  (.see  12  (]FR 
2()3.37a(c)(l)  and  (2))  and  a  broad 
exemption  for  sales  of  ])roperties  hv 
local  and  .State  government  agencies 
(.s-ee  12  CFR  2()3.37a(c)(7)).  The 
Agencies  do  not  believe  that  |)urchase.s 
of  properties  being  sold  by  local,  .State 
or  Federal  government  agencies  pri!sent 
the  fraudulent  flipjnng  risks  that  the 

s] )ecial  “higher-risk  mortgage”  ap])rai.sal 
rules  in  'I’lLA  .section  12‘)11  were 
intended  to  address,  l.'i  l)..S.C.  Ki.'lUh. 

Typically,  these  ty])es  of  .sales  an;  in 
connection  with  government  jirograms 
involving  the  .sale  of  j)roperty  obtaimul 
through  foreclosure  or  hv  d(!ed-in-lieu  of 
fonudosure,  which  can  j)romote 
affordable  housing  and  neighborhood 
revitalization.  Uovernment  agency  sales 
may  also  he  related  to  foreclosures  due 
to  tax  liability  or  related  reasons. 

Without  an  exemption,  most  c:onsumer 
accpiisitions  involving  these  types  of 
.sales  would  he  subject  to  the  additional 

aj) praisal  iXKiuirement  because  the 
government  agency  typically  would 
have  “ac(|uir(!d”  the  property  (for 
examijle,  in  a  foreclosure  or  by  deed-in- 
lieu  of  foreclosure!)  for  the  outstanding 
balance  of  the  government's  lien  (jilus 
costs),  which  is  generally  less  than  the 
value  of  the  ])ro])erty:  thus,  the  price 
|)aid  to  the  government  agency  by  the 
consumer  would  tyjjically  he 
substantially  higher  than  the 
government  agency’s  acciuisition 
"))rice.”  In  addition,  these  sales  might 
occur  relatively  soon  after  the 
government  agency  accpiired  the 
pro])erty.  jnirticularly  if  the  acciuisition 
resulted  from  a  foreclosure  t)r  tax  .sale. 

The  Agencies  believe  that  retjuiring 
an  HPML  creditor  to  obtain  two 
a|)j)rai.sal.s  to  finance  transactions 
involving  the  purcha.se  of  property  from 
government  agencies  c:ould  interfere 
with  beneficial  government  programs. 
The  Agencies  further  do  not  believe  that 
this  interference  is  warranted  for  these 
transactions,  which  do  not  involve  a 
profit-motivated  seller  and  thus  do  not 
present  the  kinds  of  Hipping  concerns 


that  the  .statute  is  intended  to  address. 
The  Agencies  believe  that  an  exemption 
for  HPMLs  financing  the  .sale  of 
property  by  a  local,  .State,  or  Federal 
government  agency  is  in  the  public 
int(!rest  because  it  allows  l)(!neficial 
government  programs  to  go  forward  as 
intended,  lly  reducing  costs  for  creditors 
that  might  offer  lIPMLs  to  finance!  the.se 
tran.sactions,  the  exeni])tion  helps 
creditors  to  .strengtlu!n  and  diversify 
their  lending  portfolios,  thereby 
promoting  the  .safety  and  soundne.ss  of 
cr(!dite)rs  as  well. 

35((:)(4)(vii)(n) 

Aceiuisitions  of  Rro]oerty  Obtained 
Through  Foreclosure  and  Related  Means 

In  §  l()2(i.3.'j(c)(4)(vii)(I3),  the  Agencies 
are  ado])ting  an  (!xem|)tion  for  HRMLs 
financing  the  purchase  of  a  pro])erty 
from  a  person  that  had  aetjuired  the 
pro])erty  through  foreclosure,  deed-in- 
lieu  of  foreclosure!,  or  other  similar 
judicial  or  non-judicial  procedures  as  a 
result  of  exercising  the  ])erson’s  rights  as 
a  holder  of  a  elefaulted  mortgage  loan. 
This  exemj)tion  generally  corresponds 
with  an  exemption  from  the  FHA  Anti- 
Flipping  Rule  for  loans  financing  the 
|)urcha.se  of  ])rop(!rties  sold  by  .Stat(!- 
and  Federal ly-cliartenul  financial 
institutions  and  (kSFs  (.see  12  (IFR 
2()3.37a(c)(())).  The  Agencies  recognize 
that  this  (!xemption  might  overlap  with 
the  ex{!mption  in  §  1  ()2(i.3.'j(c)(4)(vii)(A) 
for  sales  by  government  agencies,  which 
might  sell  pro])erties  that  the  agenc:ies 
ac(]uire  in  connection  with  licjuidating  a 
mortgage!.  However,  the  Agencies 
believe  that  a  se])arate  exemption  for 
sales  hv  government  agencies  is 
advisable  hecau.se  government  agencies 
might  have  other  reasons  for  acepnring 
a  ])roperty  that  they  then  determined 
was  advisable  to  sell,  such  as  properly 
ac(]uired  through  exercise  of  the 
government's  eminent  domain  jjowers. 

The  exemption  covers  HRMLs  that 
finance  the  acxiuisition  of  a  home  from 
a  “])erson”  who  has  accjuired  title  of  the 
property  through  foreclosure  and  related 
means.  “Riiison"  is  defined  in 
Regnlation  Z  to  mean  "a  natural  person 
or  an  organization,  including  a 
cori)oration,  ])artner.ship, 

])roprietor.ship,  association,  cooi)erative. 
estate,  tru.st,  or  government  unit." 

§  l()2(i.2(a)(22).  Thus,  consistent  with 
the  FHA  Anti-Flij)])ing  Ride 
exemptions,  the  exemption  in 
^  l()2(i.3.'i(c)(4)(vii)(I5)  covers  purcha.ses 
of  jiroperties  being  .sold  hv  .Slate-  and 
Federally-chartered  financial 
institutions,  as  well  as  by  G.SEs  such  as 
Fannie  Mae,  Freddie  Mac,  and  the 
Federal  Home  Loan  Banks.  In  addition, 
the  exemption  cov^ers  HRML  loans 


financing  prop(!rty  ac(|nisitions  from 
non-hank  mortgage  companies,  servici!r.s 
that  administer  loans  held  in  the 
portfolios  of  financial  institutions  or  in 
pools  of  mortgages  that  underlie  private 
and  government  or  (LSF  asset-hacked 
.s(!curitizations,  and,  less  commonlv. 
jirivate  individuals.  The  Agencies 
lielieve  that  a  more  inclusive  exemption 
for  foreclosurins  better  reflects  the  way 
that  mortgage  loans  are  held  and 
.serviciui  in  today’s  market. 

.Several  commenters  jiointed  out  that 
the  sale  of  RFO  pro|K!rties  to  consumers 
and  |)ot(!ntial  investors  contributes 
significantly  to  revitalizing 
neighborhoods  and  stabilizing 
communities.  They  expressed  concerns 
that  the  additional  appraisal 
reciuirement  might  unduly  interfere 
with  these  sales,  which  could  have  a 
number  of  negative  effects.  First, 
holders  of  the  mortgages  might  he  forced 
to  hold  properties  after  foreclosure 
longer  than  is  financially  ojitimal, 
increasing  los.ses;  some  jnihlic 
commenters  indicated  that  waiting  six 
months  so  that  the  additional  apprai.sal 
r(!(juirement  would  not  apply  would  he 
far  too  long.  .Second,  holders  who  want 
or  need  to  clear  these  properties  off  of 
their  hooks  might  hi!  forc(!d  to  accept 
lower  ])rice.s  offered  by  investors,  which 
would  also  increase  losses.  When  the 
holder  in  this  situation  is  a  creditor 
such  as  a  hank  or  other  financial 
institution,  increa.sed  lossi!S  can  have  a 
negative  effect  on  its  safety  and 
.soundness.  Third,  incentives  for 
inve.stors  to  buy  and  rehabilitate 
proiierties  could  he  reduced,  which 
could  he  counter])roductive  to 
community  develojnnent  and  the 
revitalization  of  the  housing  market. 
Finally,  more  consumers  might  have  to 
forego  opportunities  for 
homeownership. 

For  all  of  these  reasons,  the  Agencies 
believe  that  the  exemption  in 

l()26.3.'5(c)(4)(vii)(B)  is  in  the  public 
interest  and  promotes  the  .safety  and 
soundness  of  creditors. 

3ry(c](4UvnnC) 

Acijuisitions  of  Rrojiertv  From  Ciertain 
Non-Rrofit  Entities 

In  §  1()2(i.3.'i(c)(4)(vii)((;).  the  Agencies 
are  adojiting  an  exemption  for  HRMLs 
financing  the  purchase  of  a  ])roperty 
from  a  non-profit  entity  as  ])art  of  a 
local,  .State,  or  Federal  government 
|)rogram  under  which  the  non-profit 
entity  is  permitted  to  acipdre  single¬ 
family  projierties  for  r(!.sale  from  a  seller 
who  accjuired  the  jirojierty  through 
foreclosure  or  similar  means.  Comment 
3.')(c)(4)(vii)(C)-l  clarifies  that,  for 
jnirjK).ses  of  l()2(i.3.'5(c)(4)(vii)(C).  a 
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“non-j)rofit  (aitity”  relors  to  a  person 
with  a  tax  exemption  ruling  or 
determination  letter  irom  the  Internal 
Revimne  Service  under  section  .'>01  (c:)(3) 
of  the  Internal  Revenue  ('.ode;  of  1080 
(12  ll.S.fi.  .'>t)l(c)(3)).“"  This  exemi)tion 
g(!nerally  hnilds  on  an  exem|)tion  from 
the  FIIA  Anti-Flipping  Rule  for  loans 
financing  the  pnrchas(!  of  |)rop(!rties 
from  nonprofit  organizations  approved 
to  purchase  111)1)  RFO  single-familv 
jiroperties  at  a  di.sconnt  with  resale 
re.strictions  (.see  12  (iFR  203.37a(c.)(3)). 

(Consistent  with  the  FUA  Anti- 
Fli|)ping  Rule  exemptions,  the 
exemption  in  l()20.3.'>(c)(4)(vii)((C) 
would  cover  non])rofit  organizations 
ap|)roved  to  purchase  111 II)  RFO  single- 
family  jiroperties.  In  addition,  the 
exemption  would  cover  purchases  of 
the.se  types  of  jnoperties  from  nonprofit 
organizations  as  })art  of  other  local.  State 
or  Fediiral  governimait  programs  under 
which  the  non-profit  eidity  is  ])ermitted 
to  ac(|nire  title  to  RFO  single  family 
projjerties  for  resale. 

For  rea.sons  similar  to  those  discussed 
under  the  exemption  for  loan  holders 
selling  a  pro])erty  acepdred  through 
liipiidating  a  mortgage 
(?}  l()2(j.3.')(c)(4)(vii)(B)).  the  Agencies 
Ixdieve  that  the  excunption  for  lIFMFs 
financing  the  acijuisitions  de.scrihed  in 

l()2(>.3.'>(c)(4)(vii}(0)  is  in  the  ])nl)lic 
interest  and  promotes  the  .safety  and 
sonndne.ss  of  creditors.  The  exemption 
is  intended  in  part  to  hel])  holders  such 
as  hanks  and  other  financial  institutions 
.sell  propiirties  held  as  a  r(!snlt  of 
for(!closnr(!  or  (hMul-in-licni  of 
foreclosnn!.  tlKnehv  nnnoving  thmn 
from  their  hooks.  This  can  minimize 
losses,  which  improves  in.stitutions' 
safety  and  .soundness,  'flu;  (!xem])tion  is 
also  intended  to  facilitate  neighborhood 
revitalization  for  the  benefit  of 
communities  and  individual  consumers, 
(lovernment  jjrograms  involving 
purchases  and  sales  of  RFO  |)roperty  by 
non-profits  can  foster  positive 
community  inve.stment  and  help 
inv(^stor.s  dis])en.se  with  loss-generating 
properties  eiilciimtly  and  in  a  manner 
that  maximizes  ])nl)lic  benefit.  The 
Agencies  do  not  Indieve  that  th(!.s(!  tv])e.s 
of  sales  to  consumers  hv  non-])rofits 
involve  serious  risks  of  fraudulent 
flipping,  and  thus  do  not  believe  that 
TIFA’s  additional  appraisal  rcKiuinmumt 
was  intended  to  apply  to  these 
transactions.  For  th(!S(!  r(!asc)ns.  tlu: 
Agencies  believe  that  the  ex(!m])tion  in 
§  1()2().3.'>(c)(4)(vii)((;)  is  in  the  i)ul)lic 


'“'■‘l’(?rs()n"  is  (li!tino(l  in  Ki^f^ulalion  /,  as  "a 
natiiral  jxa'.son  or  an  oi^'ani/ation.  including  a 
(:oi'|>oration.  partniTslii)).  proprii^torsiiip. 
as.stM:ialion.  (;oop(!rativ)^  (istati;.  Ii  iisl.  or 
}>ov(!rnni(!nl  unil."  Hy2lt.2[a)[22). 


interest  and  promotes  the  .safety  and 
soundn(!SS  of  creditors. 

:i5(c)(4)(vii)lD) 

Acejuisitions  l-'rom  Persons  Acepuring 
the  Pro|)erty  Through  Inlim  itancc!  or 
Di.ssolntion  of  Marriage.  (Civil  Union,  or 
Domestic  Fartnershi]) 

In  1()2l).3.')(c)(4)(vii)(I)),  the  Agimcies 
are  adopting  an  (!xemj)tion  for  ilPMFs 
financing  the  purchase  of  a  pro|)erty 
that  was  actpiinul  hv  the  S(;ll(!r  by 
inheritance  or  pursuant  to  a  court  order 
of  dissolution  of  marriage,  civil  union, 
or  domestic  partnershii).  or  of  partition 
of  joint  or  marital  a.ssets  to  which  the 
seller  was  a  jjarty.  The  exianption 
would  include  llFMFs  financing  tlu; 
acepnsition  by  a  joint  owner  of  the 
j)roperty  of  a  residual  interest  in  that 
propcM’ty,  if  the  joint  owner  ac(pnr(!(l 
that  interest  by  inlKn  itance  or 
dissolution  of  a  marriage,  civil  union,  or 
dome.stic  ])artn(!rship.  'fids  (!X(!mption 
generally  corres])on(ls  with  an 
exem])tion  from  the  FUA  Anti-Flipping 
Rule  for  purchases  of  propiaties  that 
had  b(!en  accpurcul  by  the  sidler  bv 
inheritance  (.see  12  (Cf'R  2()3.37a(c)(4)). 
As  (liscus.sed  in  the  .s(!ction-bv-.s(!Ction 
analysis  of  l()2t).3,'>(c)(4)(i).  above,  an 
exemption  for  UFMl.s  that  finaiu;e  tin; 
])nrchase  of  a  property  acipurcal  bv  the 
seller  through  a  non-purcha.se 
tran.saction  was  wichdv  sn])])orted  bv 
commenters. 

In  res])onse  to  comments,  the 
Agenci(!S  have  decided  to  expand  the 
FllA  Anti-Flipping  Rule  exemi)tion  for 
loans  financing  the  purcha.si;  of  a 
pro|)erty  from  a  .seller  who  had  acepured 
it  by  inheritance,  to  include  ])roperties 
acepured  as  the  result  of  a  dissolution  of 
a  marriage,  civil  union,  or  dom(;stic 
partnership.  The  Agencies  an;  not  aware 
that  sales  of  properties  so  aetpured  have 
be(!n  the  source  of  frandident  Hipping 
activity  and  note  that  no  conmumtens 
suggested  that  this  type;  of  flipping 
occurs.  In  addition,  the  Agencies  do  not 
believe  that  (Congress  iideiuhul  to  cover 
])nrchases  of  pro])erty  acepdred  bv 
sellers  in  this  manner  with  the  “higher- 
risk  mortgage"  additional  ai)])rai,sal 
rcupurmnent.  The  Agencies  believe  that 
consiniK!!’  ])rot(!ction  from  frandident 
Hipping  is  aided  by  tlu;  reipurement  that 
the  acipdsition  of  jiropertv  through 
dissolution  of  a  marriage  or  civil  union 
must  be  part  of  a  court  order,  which  can 
be  easily  confirmiHl  and  helps  ensure 
that  the  original  transfer  was  for 
legitimate  ])nri)oses  and  not  merely  to 
defraud  a  snh.seipient  ])urcha.ser. 

As  for  the  exemption  for  llFMFs 
financing  the  purcha.se  of  a  property 
ac(]uire(l  by  the  .seller  as  an  inheritance, 
the  Agencies  similarly  do  not  .see  the 


risk  of  frandident  flip|)ing  that  (Congress 
intended  to  address  occurring  in  these 
transactions.  Finally,  in  both  the  case  of 
inheritance  and  that  of  divorce  or 
dissolution,  the  seller  has  acipured  the 
pro])ertv  (or  full  ownership  of  the 
proiiertv)  under  adverse  circumstances; 
the  Agencies  see  no  reason  as  a  ])ublic 
])olicy  matter  to  impose  further  burden 
on  the  .seller  attenpiting  to  sell  pro])erty 
obtained  in  tins  manner.  With  resjiect  to 
|)romoting  the  safety  and  soundness  of 
creditors,  the  Agencies  note  that  a  seller 
attemjiting  to  .sell  ])roi)erty  obtained  via 
inheritance  or  dissolution  of  marriage 
may  not  be  in  a  ])osition  to  satisfy  the 
mortgage  obligation  as.sociated  with  the 
property.  As  a  result,  creditors  could  be 
subject  to  losses,  which  can  negatively 
affect  the  safety  and  sonndne.ss  of  the 
creditors. 

For  the.se  rea.sons,  the  Agencies 
believe  that  the  exemptions  in 
S  l()2().3.'>(c)(4)(vii)(l))  are  in  the  iiublic 
interest  and  ])romote  the  safety  and 
soundness  of  creditors. 

45(c)(4)(vii)(bJ) 

Acipusitions  of  Froiierty  From 
l'Cm])loyer.s  or  Relocation  Agencies 

In  S  l()2(>.3.'>(c)(4)(vii)(F),  the  Agencies 
are  adopting  an  exemption  for  HFMFs 
financing  the  purchase  of  a  ])ro])erty 
from  an  employer  or  relocation  agency 
that  had  acipiired  the  jirojiertv  in 
connection  with  the  relocation  of  an 
enijiloyee.  This  exemption  mirrors  an 
identical  exem])tion  from  the  FUA  Anti- 
Fli])])ing  Rule.  .See  12  UFR 
2()3.37a(c)(r))).  As  with  other 
exem])tions  adojited  in  the  final  rule 
that  correspond  with  similar  FUA  Anti- 
Flipping  Rule  exemptions,  the  Agencies 
concur  with  FHA's  longstanding 
conclusion  that  these  tyjje.s  of 
transactions  do  not  jire.sent  significant 
fraudident  Hipping  risks.  Rather,  the 
circumstances  of  the  tran.saction  provide 
evidence  that  the  imjietiis  for  the  resales 
stems  from  bona  fide  rea.sons  other  than 
the  seller’s  efforts  to  ])rofit  from  a  flip. 

The  Agencies  believe  that  the.se 
transactions  benefit  both  employees  and 
employers  by  hel])ing  to  ensure  that 
emiiloyees  can  relocate  as  needed  for 
business  reasons  in  an  efficient  manner. 
The  Agencies  also  believe  that  the 
exemption  can  benefit  HFMF  consumers 
and  creditors  by  reducing  costs 
otherwise  as.sociated  with  ])nrchasing 
and  extending  credit  to  finance  the 
])urcha.se  ofthe.se  jnoperties.  In 
addition,  due  to  reduced  burden 
involved  with  the  sale  of  the  home,  the 
Agencies  believe  the  exenijition  will 
j)romote  the  jiiirchase  of  homes  by 
enijiloyers.  This,  in  turn,  jiromotes  the 
.safety  and  soundness  of  the  einjiloyees’ 
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(aeditors  l)y  ensuring  tliat  tlu; 
einiiloyees'  mortgage  obligations  will  be 
met. 

For  these  reasons,  the  Agencies 
believe  that  the  exem])tion  in 
§  l()2(i.3.'j((:)(4)(vii)(F)  is  in  the  |)nhlic 
inter(!.st  and  ])romot(!s  the  .safety  and 
.soundness  of  creditors. 

Ac(|nisition.s  of  Property  From 
Servicememhers  With  De])lovment  or 
Permanent  (ihange  of  Station  Orders 

In  5?  l()2().3.'j(c)(4)(vii)(F).  the  Agencies 
are  adopting  an  exemption  from  the 
additional  appraisal  re()niremenl  for 
llPMbs  financing  the  purchase  of  a 
proiierty  being  sold  by  a  .servicememher, 
as  defined  in  .'iO  ll.S.C.  A]jpx.  .111(1), 
who  received  a  deployment  or 
permanent  change  of  station  order  after 
acijniring  the  pro])erty.  This  exemjition 
is  not  in  the  FHA  Anti-Flipping  Rule. 

The  exemption  was  suggested  by  some 
commenters  in  resjionse  to  a  reipie.st  for 
recommendations  for  other  a])])ropriate 
exemptions,  however.  The  Agencies 
believe  that  many  of  tlu;  rea.sons  for  the 
exemptions  in  tlu;  final  rule  based  on 
the  FllA  Anti-Flipj)ing  Rule  support  a 
servicememher  exemiition  as  well.  For 
example,  as  with  the  exemption  for 
IlPMLs  financing  the;  sale  of  a  propca  tv 
by  an  employer  or  relocation  agency  in 
connection  with  the;  relocation  of  an 
employee,  the  exemption  for  IlPMLs 
financing  the  sale  of  a  pro]K!rty  by  a 
.servicememher  with  permanent 
ndocation  ordcu's  facilitates  the  efficient 
transfcM’  of  servicemcanbers. 

Without  this  cixeinjition, 
servicememhers  might  ha\'e  more 
limited  options  for  eligible  hovers.  For 
reasons  discussed  cacrlier,  some 
creditors  might  be  reticent  about 
lending  to  an  HPML  carnsumca’  in  a 
transaction  that  would  trigger  the 
additional  appraisal  reciuirement.  'Phis 
coidd  result  in  servicememhers  being 
forced  to  retain  mortgages  that  are 
difficult  for  them  to  afford  when  they 
must  also  support  themselves  and  their 
familicis  in  a  new  living  arrangenuait 
idsewhen;.  In  turn,  the  positions  of 
creditors  and  inve.stors  on  those  (existing 
mortgages  could  bee  com])romi.sed  by 
.serviccamaidicers  not  being  able  to  mecet 
their  mortgage  obligations. 

The  Agencices  do  not  believe  that  this 
(exemption  would  he  usced  fnecpicentlv. 
Rcegardhess,  the  Agenciies  believe  that  an 
(exemption  for  IlPMLs  financing  the 
])urcha.se  of  the  jeropertv  in  that  instance 
is  in  the  public  interest  and  promotes 
the  safeetv  and  soundne.ss  of  creditors. 


35((:j(4}(vii)((j] 

Acipiisitions  of  a  Projeertv  in  a  Fcederal 
Di.saster  Anea 

In  §  l()2()..3.'5((:)(4)(vii)(('.).  the  Agenciies 
are  adojeting  an  lexcemietion  for  IlPMLs 
financing  the  purchase  of  a  propierty 
locatied  in  an  anea  dcesignatied  by  the 
Pnesident  as  a  fiedceral  disastier  anea.  if 
and  for  as  long  as  the  Fcederal  financial 
institutions  negulatory  agenciies,  as 
definied  in  12  l)..S.(L  .33.10(8),  waive  the 
necpunemcents  in  title  XI  of  the  Financial 
Institutions  Reform.  Riecoverv,  and 
Fnforcenuent  Act  of  1080,  as  anuendied 
(12  IL.S.fi.  3331  at  .sw/.),  and  any 
implementing  negidations  in  that  anea. 
This  exemption  generally  cornesponds 
to  an  exemption  in  the  FMA  Anti- 
Flip]eing  Ride  for  loans  financing  the 
purcha.se  of  propertiies  locatied  in  areas 
designated  by  the  l^resident  as  federal 
disaster  areas,  if  HUD  has  announced 
that  these  transactions  will  not  he 
subject  to  the  restrictions.  .See  12  UFR 
203.37a(c)(8). 

'fhe  Agencies  believe  that  this 
exemption  appropriately  facilitates  the 
repair  and  restoration  of  di.saster  areas 
to  the  benefit  of  individual  consumers, 
commuuities.  and  credit  markets.  The 
Agencies  al.so  recognize  that  disasters 
might  result  in  some  consumers  being 
unable  to  meet  their  mortgage 
obligations.  As  a  result,  creditors  could 
he  subject  to  losses,  which  could 
negatively  affect  the  safety  and 
soundness  of  the  creditors.  'Fhe 
Agencies  believe  that  this  exemption 
would  hel])  creditors  extend  HPMLs 
that  finance  the  purchase  of  properties 
in  disaster  areas  without  unilue  burden, 
thus  enabling  the  creditors  to  improve 
their  lending  jiositions  more  effectively. 

As  noted,  the  Agencies  specified  that 
the  exemption  would  lake  effect  only  if 
and  for  as  long  as  the  Federal  financial 
institutions  regulatory  agencies  also 
waive  a])plicati()n  of  the  FIRRFA  title  XI 
appraisal  rules  for  ])roperties  in  the 
disa.ster  area.  'Fhe  Agencies  believe  that 
this  provision  hel]).s  protect  consumers 
from  fraudulent  flijiping  by  giving  the 
F'ederal  financial  institutions  regulatory 
agencies,  all  of  which  are  parties  to  this 
final  rule,  authority  to  monitor  the  area 
and  determine  when  apprai.sal 
requirements  should  he  reinstated. 

For  these  reasons,  the  Agencies  have 
concluded  that  the  exemption  in 

l()2(i.3.1(c)(4)(vii)(U)  for  the  purchase 
of  pro])erlies  in  di.saster  areas  is  in  the 
public  intere.st  and  promotes  the  safety 
and  soundness  of  creditors. 


35(c](4Uvii](lI] 

Acquisitions  of  Froperties  in  Rural 
Uounties 

In  S  H)2(i.3.1(c)(4)(vii)(H),  the 
Agencies  are  ado|)ting  an  exemption 
from  the  additional  ap|)raisal 
requirement  for  llFMLs  that  finance  the 
purchase  of  a  |)r()])erty  in  a  ‘‘rural” 
county,  as  defined  in 
S  l()2().3.1(h)(iv)(A),  which  is  a  county 
assigned  one  of  the  following  Urban 
Influence  (iodes  (UICs).  established  hv 
the  United  States  Dejiartment  of 
Agriculture’s  Economic  Re.search 
Services  (USDA-ERS):  4.  8.  7,  8.  8,  10, 

11,  or  12.  'Fhese  UICs  correspond  to 
areas  outside  of  MSAs  as  well  as  most 
micropolitan  stati.stical  areas;  the 
definition  would  al.so  include  properties 
located  in  micro|)olitan  statistical  areas 
that  are  not  adjacent  to  an  MSA.  This 
rural  county  exemption  is  not  an 
exemption  in  the  FHA  Anti-Flipping 
Rule.  However,  the  Agencies  received 
requests  to  consider  an  exemption  for 
loans  in  rural  areas  during  informal 
outreach  for  the  proposal,  as  well  as 
from  public  commenters. 

In  till!  jiroposal,  the  Agencies  did  not 
propose  an  exemption  for  loans  secured 
by  ])r()])erties  in  ‘‘rural”  areas  from  all 
of  the  Dodd-Frank  Act  “higher-risk 
mortgage”  a])])rai.sal  rules,  hut  requested 
comment  on  an  exemption  for  these 
loans  from  the  additional  apprai.sal 
requirement.  As  discu.ssed  earlier, 
commenters  widely  sup])orted  an 
exemption  for  loans  secured  hv 
jiroperties  in  rural  areas,  citing  several 
reasons;  a  lack  of  appraisers;  the 
di,s])rop()rtionate  co.st  of  an  extra 
a])i)rai.sal.  based  on  commenters’  view 
that  property  values  tend  to  he  lower  in 
rural  areas  than  in  non-rural  areas;  the 
assertion  that  many  lenders  in  rural 
areas  hold  the  loans  in  portfolio  and 
therefore  are  more  mindful  of  ensuring 
that  properties  .securing  their  loans  are 
valued  properly;  the  assertion  that 
lenders  in  rural  areas  tend  to  need  to 
price  loans  higher  for  legitimate  reasons, 
so  a  disprojiortionate  amount  of  their 
loans  (compared  to  tho.se  of  larger 
lenders)  will  he  subject  to  the  ajiprai.sal 
rules  and  thus  these  lenders  will  hear  an 
unfair  burden  that  they  are  less 
equipped  than  larger  lenders  to  hear; 
and  the  a.ssertion  that  iiroperty  flipping 
is  rare  in  rural  areas. 

'Fhe  analysis  in  the  propo.sal  of  the 
impact  of  the  ])ropo.se(i  ride  in  rural 
areas  corroborated  commenters’  concern 
that  a  larger  share  of  loans  in  rural  areas 
tend  to  he  HPMLs  than  in  non-rural 
areas.**'  Although  many  small  and  rural 


In  till!  j)rt)])().sal.  "ruriir’  was  (l(!rin(Kl  as  a  Inan 
niada  outsida  ol  a  ndcroiiolitan  or  iniMropolitan 
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lenders  are  excluded  Iroin  HMDA 
re])orting.  tabulations  ot  rural  loans  by 
HMDA  rejjorlers  may  be  informative 
about  jiatterns  of  rural  HPML  usage.  As 
conveyed  in  the  |)ro|)o,sal.  10  ))(!rceut  of 
rural  fir.st-lieu  ])iircliase-mouev  loans 
were  llPMbs  in  2010  companul  to  3 
lierceut  of  uou-rural  fir.st-lieu  ])urchase 
loans.**-  based  on  this  information,  the 
bureau  concluded  that  rural  horrowers 
mav  be  moni  likely  to  incur  the  cost  of 
an  additional  ap])raisal  r(!(|uirement 
than  non-rnral  consumers. 

Regarding  appraisin'  availability, 
analysis  conducted  for  the  proposal 
indicated  that  more  than  two  ajiprai.sers 
are  located  in  all  hut  22  counties 
nationwide  (13  of  which  are  in 
Alaska).'**  An  apjiraiser  was  considered 
"located”  in  a  county  if  the  appraiser's 
home  or  husiness  address  li.sted  on  tin; 
Ajipraisal  Subcommittee's  National 
Ajipraiser  Regi.strv  was  in  that  county. 
Public  commenters  pointed  out. 
however,  that  while  many  rural  areas 
might  have  more  than  two  appraisers. 
the.se  few  appraisers  are  often  busy  and 
not  readilv  available.  One  reason  mav  he 
that  many  rural  counties  cover  large 
areas,  iierhaps  making  it  more  difficult 
to  arrange  timely  ajipraisals  in  such 
areas.  As  noted,  a  financial  holding 
company  suggestiul  that  the  final  rule 
e.xempt  lenders  located  in  areas  where 
the  State  apjnaiser  licensing  or 
certification  roster  shows  five  or  fewer 
unafllliated  appraisers  within  a 
rea.sonahle  distance,  such  as  .10  miles  or 
less.  A  large  hank  furtluM'  recommended 
that  the  final  rule  exempt  loans  secured 
by  projierties  in  low-density  appraiser 
markets,  such  as  states  with  fewer  than 
.lOO  appraisers  or  counties  with  fewer 
than  five  apprai.sers.  The  final  rule  does 
not  adoj)t  an  exemption  based  on  the 
numher  of  apiiraisers  within  a  particular 
geographic  ania  or  radius  of  the  ])ro|jertv 
.securing  the  HPML.  The  Agencies 
believe  that  a  simpler  ajiproach  is 
consistent  with  the  objectives  of  the 
.statute,  facilitates  compliance,  and 
reduces  burden  on  creditors. 

Other  than  the  commenters  who 
.suggested  a  "radius"  or  low-density 
approach  for  the  rural  exemption,  only 
one  other  commenter  offered 
suggestions  on  how  to  define  rural.  This 
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commenter  recommended  that  the 
Agencies  adopt  a  definition  of  "rural” 
that  is  consistent  with  the  definition 
used  in  rules  addressing  the  u.se  of 
e.scrow  accounts.  S’ee  2013  fiscrows 
Final  Rule.  §  l()2().3.1(h)(2)(iv):  stn;  also 
2013  ATK  Final  Rule.  §  1 020.43(n(2)(vi) 
and  comment  43(n(2)(vi-l).  The 
Agencies  specifically  nupiested 
comment  on  whether  the  definition  of 
"rural”  used  in  any  exemption  adopted 
should  he  the  same  as  the  definition  in 
the  2011  ATR  Projiosal  and  2011 
Fscrows  Pro])osal.  The.se  exem])tions  are 
described  below. 

201 1  Escrows  Proposal.  Since  2010. 
Regulation  Z.  implementing  TILA.  has 
reijuired  creditors  to  e.stahlish  e.scrow 
accounts  for  taxes  and  insurance  on 
HPMLs.  .See  12  CFR  1020.3.1(b)(3).  The 
Dodd-Frank  Act  sub.seijuently  amendeil 
TILA  to  codify  and  augment  the  e.scrow 
requirements  in  Regulation  Z.  .See 
Dodd-Frank  Act  (i§14()l  and  1402. 
adding  1.1  l)..S.C.  1030d.  The  board 
i.ssued  th(!  2011  Fscrows  Propo.sal  to 
imjilement  a  numher  of  these; 
provisions. 

Among  other  am(;ndment.s.  one  new 
.section  of  TILA  authorizes  the  board 
(now.  the  bureau)  to  create;  an 
e;xe;mpti()n  from  the  r(;(pnre;m(;nt  to 
e;.stahlish  (;.scrow  iiccounts  for 
triinsactions  originated  by  cr(;(litor.s 
mi;e;ting  (:(;rlain  criteria,  including  that 
the  cre;elitor  "()pi;nit(;s  |)r(;d()minantly  in 
rural  or  underserved  are;a.s."  11  l)..S.C. 
1030d(c). 

Accordingly,  the;  2011  F.scrows 
Propo.sal  |)r()po.se;d  to  creeite;  em 
exemjition  for  any  loem  i;xte;n(l(;(l  by  a 
cr(;(lit()r  that  miiki;s  most  of  its  first-lien 
HPMLs  in  counties  ele;.sign;it(;d  by  the; 
board  as  "rural  or  un(le;r.se;rv(;(l.”  has 
annual  originations  of  100  or  fewer  first- 
lien  mortgage  loans,  and  eloeis  not 
e.scrow  for  any  mortgiige  transaction  it 
s(;rvice;.s. 

D(;finition  of  "Rural” 

In  the  2011  Fscrows  Proposal,  the; 
board  ])r()])o.se;(l  to  de;fin(;  “ar(;a”  as 
“comity"  and  to  jirovide  that  a  county 
would  be;  (le;.signate;(l  iis  "rured"  during 
a  cale;n(liir  yi;ar  if: 

*  *  *  it  is  not  ill  a  inetroiioliliin  sliilislic.il 
areia  era  niicropoliliin  statistical  areia.  as 
those;  terms  eire  (li;lini;(l  liy  tlie  II..S.  Ollice  ol 
Man.igemeiiit  and  itiielgeit.  and  (;itln;r(l)  it  is 
not  adjaceint  to  emv  metropolitan  or 
microjiolitan  iireia;  or  (2)  it  is  ii(lj<i(:(;nt  to  a 
metro))olitan  areia  with  lewer  than  one 
million  reisidents  oradia(:(;nt  to  a 
mi(:ro|)olilan  ar(;ii.  and  it  contains  no  town 
with  2. .100  or  more  reisidents. 

Hoc  7()  FR  11198.  11810-13  (March  2, 
2011);  propo.sed  12  HFR 
1028.41(h)(2)(iv)(A). 


Further,  the  board  jiroposed  to  clarifv 
in  Official  .Staff  (’.ommentiiry  to  this 
provision  th.it.  on  an  annual  hiisis,  the; 
IjOcird  would  "d(;te;rmini;|  |  wh(;th(;r  i;ach 
county  is  'rural'  by  r(;fe;r(;nce;  to  the 
curr(;ntlv  aiipliciible  Urh.m  Influence; 
C'.oeles  (lllOs),  established  hv  the;  United 
.Slides  Di;piirtment  of  Agriculture;'.s 
Fconomic  R(;si;arch  .Service  (U.SDA- 
I'iR.S).  .Si)i;cifically  the  board  cla.ssifi(;.s  a 
county  as  “runir’  if  the  II.SDA-FR.S 
cat(;g()rizi;.s  the;  county  under  lIKi  7,  10, 
11,  or  12.”  See  proiio.sed  comme;nt 
41(l))(2)(iv)-l. 

The  board  (;xplaine;(l  its  proposed 
(li;finiti()n  of  “rural”  in  the 
SUPPLEMENTARY  INFORMATION  to  the 
pro])()sal  as  follows: 

The;  Board  is  pr()))osing  to  limit  the; 
d(;linition  ol"rm'<d"  ar(;a.s  to  those  areas  most 
likeily  to  luive  only  limiti;d  sonrc(;s  of 
mortgage;  cr(;dit.  The  test  lor  "niral"  in 
l)ro))ose;d  22fi.41(h)(2)(iv)(  A).  de;scrih(;el 
above;,  is  hiiseed  on  the;  “urban  inriuence 
ceielees"  nnmbe;re;el  7.  10.  ll.iinel  12. 
minntinne;el  by  the;  Fcememiic  Re;se;arch 
.Se;rvie;e;  (KK.Sj  eif  the;  llnite;d  .Stiites 
l)e;|)artme;nt  eif  Agriculture;.  The;  FR.S  ele;\’ise;d 
the;  urhiin  influeene-.e  ce)ele;s  to  re;fle;ct  sue:h 
facteirs  iis  e:enmtie;s'  reeliitive;  peiiniliitiem  si/,e;s, 
ele;gre;e;s  eif  “urbimi/.atiem."  iie:ce;ss  tei  l;irge;r 
e:e)nununitie;s.  iiud  cemnniiting  peitteerns.  The; 
leiur  e:e)ele;s  cajdureeel  in  the;  preijieiseeel  "rural” 
ele;i'inilie)u  re;])re;se;ut  the;  meist  re;mote;  runil 
iire;as.  whe;re;  re;iielv  iie:e:e;ss  tei  the;  r(;s()urc(;s  of 
liirge;!'.  more;  urbiin  e:e)mmunitie;.s  iinel  meibility 
iire;  meist  limite;el.  Proposeiel  comme;nt 
41(b)(2)(iv)-l  woulei  state;  thiit  the;  Beiiirel 
e:liissifie;s  ii  county  as  "runil"  if  it  is 
i:iili;gorizi;d  unele;r  FiR.S  urban  influe;uce  coele; 

7.  11).  11,  or  12. 

Id.  at  11812. 

201 1  ATH  Propos(d.  The;  Dodd-Frank 
Act  iilso  amended  TILA  to  impo.se  new 
reejuirianents  that  e:re;elitor.s  consiele;)'  a 
consumer's  ability  to  repay  a  mortgage 
loan  .secured  by  the  consumer’s 
])rincipal  dwelling.  See  Dodd-Frank  Act 
section  1411.  adding  11  II.,S.G.  1839(:. 

As  ])art  of  these;  amendments,  the  Dodd- 
Frank  Act  cr(;at(;(l  a  new  clii.ss  of  loans 
call(;el  “eiualified  mortgageis”  and 
provided  that  creditors  making  ejualified 
mortgages  would  he;  pr(;.sume;(l  to  have 
met  the  ne;w  iihility  to  re;])ay 
ri;(iuir(;ments.  See  id.  si;cti()n  1412. 
lJnd(;r  the  Act,  hiilloon  m()rtgage;s  can  he; 
c()nsider(;(l  (]ualifi(;(l  mortgages  if  they 
ni(;e;l  ce;rt<iin  criteria,  including  that  the; 
creditor  “o]M;rate;.s  pr(;(lominantly  in 
rural  or  und(;rs(;rv(;(l  areas.”  Id. 

In  Miiy  2011,  the;  board  is.sui;d  the 
2011  ATR  Projio.sal  to  im))l(;m(;nt  th(;.se 
jirovisions. 

In  the;  ATR  Propo.sal.  the  board’s 
jiropo.sed  de;finition  of  “rural”  and 
accomiianying  explanation  in  the 
Official  .Staff  (]()mme;ntary  and 
SUPPLEMENTARY  INFORMATION  are; 
identical  to  the  definition  and 


77  FR  .14722.  ,147.12  n.  I()K 
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explanation  (pioted  above  in  the  2011 
Fscrows  Proposal.  .See  7()  FR  273t)(). 
27400-72  (May  11. 2011);  i)ro])ose(l 
1020.43(l)(2)(i)  and  t;oinment  43(0(2)- 

1. 

As  disiaissed  in  more  detail  in  the 
2013  ATK  Final  Rule  and  2013  Fscrows 
Mnal  Rule.  uu).st  coiiniKMiters  on  the 
l)roposals  for  tho.se  rulemakings 
objected  to  this  definition  of ‘‘rural”  as 
too  narrow  (it  covers  ai)i)roxiinately  2 
percent  of  the  U..S.  popidation).  The 
narrow  .scope  of  the  definition  of ‘‘rural" 
was  viewed  as  especially  onerous 
Ixicau.se  the  sco|)e  was  narrowed  even 
further  by  a  number  of  additional 
conditions  on  the  exemption  impo.sed 
by  the  statute.**-*  As  exjjiained  more  fully 
in  the  2013  ATR  Final  Rule  and  2013 
Fscaows  k’inal  Rule,  the  Bureau  is 
finalizing  a  more  broad  definition  of 
‘‘rural,”  acknowledging  that  the 
exemption  will  nonethele.ss  he 
narrowed  by  the  additional  conditions. 

The  Bunxm  is  defining  “rural”  as 
UlCs  4.  0,  7,  8,  0.  10.  11,  or  12.  These 
codes  cc)mprise  all  areas  outside  of 
MSAs  and  outside  of  all  microjiolitan 
stati.stii:al  areas  except  micropolitan 
statistical  areas  that  are  not  adjacent  to 
MSAs.  According  to  current  l].,S.  Census 
data,  approximately  10  percent  of  the 
li..S.  poi)ulation  lives  in  the.se  areas. 

Exf^mption  for  HEMLs  secured  hv 
properties  in  rural  counties  from  th(} 
udditionul  appraisal  recpiiremeut.  Tin; 
Agcmcies  Ixdieve  that  the  (hd'inition  of 
“rural”  county  u.sed  by  the  Bureau  is 
ai)propriate  for  the  exem])tion  from  the 
r(!(iuirement  to  obtain  an  additional 
appraisal  under  §  1020. 3.'i(c)(4)(i)  for 
loans  in  rural  areas.  In  addition,  the 
Agencies  view  consistency  acro.ss 
mortgage  rules  in  defining  rural  county 
as  desirable  for  comjjliance  and 
enforcement.  Thus,  the  exemjjtion  in 
S  1020.33(c)(4)(vii)(H)  cross-references 
the  definition  of  rural  county  in  the 
IIPML  escrow  ])rovisions  of  revised 
§  1020.3.5(1))  (.see  2t)13  E.scrows  Final 
Rule.  §  1020.3.5(h)(2)(iv)).  (The  same 
definition  of  rural  c:ounty  is  adopted  by 
the  Bureau  in  the  2013  ATR  Final  rule, 

§  1020.43(f)(2)(vi)  and  comment 


Foi'  Iho  (!X(!ni|)li(iii  Irom  llu;  iiscrow 
n!(|uin!ini!nl,  tho  .slatulo  sl.ilos  that  IIk!  Hoard  (now. 
Ilio  liiiroaii)  mav  (ixraiipt  a  crodilor  llial:  "(1 ) 
()|)oral(!s  prodoininanll V  in  rural  or  imdta'srn  vod 
ariuis:  (2)  logotlior  with  all  alllliatos.  has  total 
annual  uiort^a^o  loan  originations  that  do  not 
oxccmkI  a  limit  s(!t  hv  tho  |ISuroau|;  (2)  riXains  its 
mortj’ai^o  loan  orij^inations  in  portlolio:  and  (4) 
moots  any  a.ssot  siz(!  thriishold  and  any  otluir  critoria 
tho  llhintaul  may  ostahlish  .  *  *  *"  'I’||,A  station 
12f)l)(i:).  12  I(i2tld(i:);  o/.s'o 'I'll.A  soction 

12t)(;(h)(2)(i:).  1.2  U..S.(;.  l();itl(:(h)(2)(i;)  (granting  tho 
liunxui  authority  to  doom  halloou  loans  "(|ualilicMl 
morts^af^os"  undor  ooiiain  circumstamais.  including 
that  tho  loan  is  oxtondod  hv  a  oroditor  dosorilMul 
m(!i!ting  tho  samo  oonditions  .sot  Idrth  tor  the 
(ixomptiou  Irom  thoosorow  rorpiiromont). 


43(f)(2)(vi-l).)  'I’he  Agencies  have 
considered  .several  factors  in 
determining  how  to  define  the  scojie  of 
the  exem])tion. 

First,  the  Agencies  believe  that 
creditors  must  be  readily  able  to 
determine  whether  a  particular 
tran.saction  (pialifies  for  the  exemption, 
rhis  will  he  possible  because  the 
Bureau  will  annually  publish  on  its  Weh 
site  a  table  of  the  counties  in  whic:h 
])roperties  would  (pialify  for  this 
exemption.  Comment  3.5(c)(4)(vii)(H)-l 
cross-references  comment  3.5(l))(2)(iv)-l . 
which  clarifies  that  the  Bureau  will 
publish  on  its  Web  site  the  applicable 
table  of  counties  for  each  calendar  year 
by  the  end  of  that  calendar  year.  'Fhe 
comment  further  clarifies  that  a 
])roperty  securing  an  HPML  subject  to 
4}  l()2(i.3.5(i:)  is  in  a  rural  county  under 
4}  l()2()(c)(4)(vii)(H)  if  the  county  in 
which  the  projierty  is  located  is  on  the 
table  of  rural  counties  most  recentlv 
])ul)lished  by  the  Bureau.  'I’he  comment 
provides  the  following  examj)le:  for  a 
tran.saction  oc:curring  in  201.5,  assume 
that  the  Bureau  mo.st  recently  published 
a  table  of  rural  counties  at  the  end  of 
2014.  'I’he  propertv  securing  the 
tran.saction  would  he  located  in  a  rural 
county  for  ])urpose.s  of 
§  1020(c;)(4)(vii)(H)  if  the  county  is  on 
the  table  of  rural  counties  ])uhli.shed  by 
the  Bureau  at  the  end  of  2014.  The 
Agencies  anticipate  that  loan  officers 
and  others  will  he;  able  to  look  on  the 
Bureau  Web  site  to  identify  whether  the 
county  in  which  the  subject  pro])erty  is 
located  is  on  the  list. 

Second,  the  Agencies  endeavored  to 
create  an  exem])tion  tailored  to  address 
key  concerns  raised  by  commenters 
recpie.sting  a  rural  exem|)tion,  based  on 
data  findings  by  the  Agencies.  'Fhe 
])rincipal  concerns  that  the  Agencies 
identified  among  commenters  were  that: 
fir.st,  adequate  mimhers  of  apjjraisers 
might  not  he  available  in  rural  areas  for 
creditors  to  comj)ly  with  the  additional 
aj)])raisal  retjuirement  and;  second,  the 
co.st  of  obtaining  the  additional 
appraisal  might  deter  some  creditors 
from  making  HBMLs  in  these  areas, 
manv  of  which  might  alreadv  he 
underserved,  reducing  credit  access  for 
rural  consumers.  As  noted  in  the 
proposed  rule  and  discussed  below,  the 
])otential  reduction  in  credit  access 
might  he  dis])roportionally  greater  in 
rural  areas  than  in  non-rural  areas 
because  the  ])roportion  of  llFMLs  is 
higher  in  rural  as  opposed  to  non-rural 
areas. 

For  the  rea.sons  explainetl  below,  the 
Agencies  believe  that  the  exemption  for 
loans  in  rural  areas  as  defined  in  the 
final  rule  is  ap])ropriately  tailored  to 
address  the.se  and  related  concerns.  Bv 


better  ensuring  credit  access  and 
lowering  costs  among  creditors 
extending  HBMLs  in  rural  areas, 
including  small  commimitv  hanks,  the 
exemption  is  expected  to  benefit  the 
public  and  j)romote  the  safety  and 
.soundness  of  creditors.  .SeeTILA 
section  12t)H(l))(4)(B),  15  U.S.d. 
1()3nh(h)(4)(B). 

Appraiser  availability.  As  noted, 
commenters  indicated  that  in  some  rural 
areas  it  can  he  difficult  to  find 
a])prai.sers  who  are  both  competent  to 
appraise  a  particular  rural  ])ropertv  and 
also  readily  available.  The  cost-benefit 
analysis  conducted  by  the  Bureau  for 
the  pro])osal  focused  in  part  on 
estimating  appraiser  availability  in 
particular  areas  and  identified  counties 
in  whiidi  fewer  than  two  appraisers  with 
recpiisite  credentials  indicated  having  a 
business  or  home  address.'*'’  However, 
commenters  noted  and  the  Agencies 
confirmed  based  on  additional  outreach 
for  this  final  rule  that  not  all  a])])rai.sers 
whose  home  or  business  address  is  in  a 
particular  geographic  area  are 
competent  to  apprai.se  ])roperties  in  that 
area.  Thus,  to  inform  the  final  rule,  the 
Bureau  ex|)anded  its  research  from  that 
conducted  for  the  ])ro])osal. 

For  the  final  ride,  the  Bureau 
computed  how  many  apiiraisers  showed 
that  they  had  a  home  or  business 
address  within  a  5()-mile  radius  of  the 
center  of  each  census  tract  in  which  an 
HPML  loan  was  re])orted  in  the  2011 
HMDA  data.'*'*  'fhe  5()-mile  radius  te.st 
was  intended  to  he  a  proxy  for  the 
potential  service  area  for  an  a])praiser  in 
a  more  rural  area  and  would  cover 
properties  located  in  roughly  an  hour’s 
drive  of  an  appraiser's  home  or  office 
location. 

On  this  basis,  the  Bureau  found  that, 
of  202. 989  HMDA-re])orted  HBMLs  in 
2011.  003  had  fewer  than  five  a])prai.sers 
within  a  50-mile  radius  of  the  center  of 
the  tract  in  which  the  .securing  propertv 
was  located:  484  of  the.se  loans  were  in 
areas  covered  by  the  final  rule’s  rural 
exclusion.  Based  on  F'HFA  data,  the 
Bureau  estimates  that  5  percent  of  these 
HBMLs  were  potentially  covered  by  the 
.statute’s  additional  appraisal 


'‘■■.Sec  77  FK  24722.  24722-.2472:i  (.Sopl.  2.  2012). 

'“■I'lu!  a|)|)rais(!rs  accountiKl  Inr  in  llii;  Hiir(?aii's 
anaivsis  of  Iho  National  .Apprai.sor  K(!^istrv  wcai! 
lisUxI  on  Iho  Kiraislrv  as  "aclivi!."  ".AQll 
CoinplianI"  and  oilhor  liccai.scul  or  (.(Mtilaal.  I'ho 
Rof^islry  is  availahio  al  /i///j.s.//n  n  iv.(;.s(:.”o\’/ 
\iili()n(il-l{i‘f’isln  /\(ili<)niillit!<’isln  .(ispx.  "AQH 
Comijlianf  iiKsins  that  Iho  a|)prais(!r  iiHit  llu;  Kisil 
l’rop(Mly  Appraisid  Qualific:alion  (;ril(!ria  as 
pronud^alod  hv  tho  .Appraisal  Qualifications  Hoard 
on  (ulucation.  oxpiirionco.  and  oxaminalion.  .Sof.- 
.Appraisal  .Snhconnnittoc!  of  tho  Fodoral  Financial 
Inslilnlions  FNaniinalion  Council.  Iitlps://n  i\  n.<isc. 
••ov/FnHiiK^nllv-AskiHl-Qiia.sliDiis/Fnxiiii’nlhAskiul 
Qiiosli(ins.aspxit.-\Qn"i>2()C(inii)li(inl"i>20nu!<inin}i. 
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nujuirement  l)e(;ause  they  \v(!r(! 
purchase-money  URMLs  secured  In' 
propcalies  sold  within  a  18()-(lay 
window."'  A  lower  proportion  would 
have  t)e(!n  Hips  with  a  price  incniase. 
.SeeTILA  s(;clion  12nll(t))(2)(A).  l.'i 

1(i8Uh(t))(2)(A).  But  taking  solely 
the  ninnhiM’  of  flips  without  regard  to 
price  incnaise  or  other  exemptions  (.see 

1()2(i.3.'j(c)(2)  and  (c)(4)(vii)).  an 
estimated  80  IIRML  tran.sactions  that 
were  fli])s  had  fewer  than  five 
a|)praisers  within  a  .aO-mile  radius  of  the 
center  of  the  census  tract  in  which  they 
were  located  (.'j  percent  of  (>08  HBMLs). 
Twenty-four  of  these  would  have  been 
covered  hv  the  rural  exemption  as 
defined  in  the  final  rule  (.'5  percent  of 
484  HBMLs). 

On  this  basis,  the  Agencies  have 
concluded  that  the  exemption  is 
reasonably  tailored  to  exclude  from 
coverage  of  the  additional  a])praisal 
reepiirement  the  loans  for  which 
appraiser  availahilitv  might  he  an  issue. 

(jvdit  access.  Oommenters  also  rai.sed 
concerns  about  cnulit  access, 
(Mn])hasizing  that  a  larger  proportion  of 
loans  in  rural  areas  are  HBMI.s  than  in 
non-rnral  arcias.  Commenters  suggested 
that  the  additional  appraisal 
re(piirement  could  deter  some  cnulitors 
from  extending  IIBML  cnulit.  .See 
??  l()2(i.8.S(c)(4)(v)  and  corres])onding 
sect ion-hy-.sect  ion  analvsis. 

TIk;  additional  ap])rai.sal  re(|uir(!ment 
(iiitails  sev(!ral  comi)liance  .steps.  After 
idcmtifying  that  a  loan  is  an  HBML 
under  1  ()2(i.8.')(a).  a  creditor  will  need 
to  assess  whether  tin;  HBML  is  (ixempt 
from  the  ai)])raisal  reciuirements  entirelv 
under  §  1()2(i.8.'5(c)(2).  If  the  loan  is  not 
exempt  as  a  (|ualifi(!d  mortgage  or  other 
type  of  transaction  exempt  under 
§  l()2(i.8.S(c)(2).  the  creditor  will  need  to 
determine  whether  the  HBML  is  one  of 
the  tran.sactions  that  is  exempt  from  the 
additional  apjjraisal  re(|uirement  under 
§  l()2().8.'j(c)(4)(vii).  If  the  HBML  is  not 
exempt  from  the  additional  appraisal 
Rupiireimmt,  the  creditor  will  need  to 
determine  whether  the  re(|uir(;ment  to 
obtain  an  additional  apprai.sal  is 
triggered  based  on  the  date  and.  if 
nec(!ssarv.  jjrice  of  the  seller’s 
accpiisition  of  the  propertv  securing  the 
HBML.  .Seet?l()2().8.'i(c)(4)(i)(A)  and  (B). 
(Alternatively,  the  creditor  could 
assume  that  the  r(!(|uirement  ap])li(!.s  and 
order  two  ap])rai,sais  without  taking 
each  of  these  steps.)  If  the  reciuirement 
is  triggered,  the  crculitor  must  obtain  an 
additional  appraisal  performed  hv  a 
certified  or  licen.sed  ai)])rai.ser.  the  cost 


"■  HiisihI  on  couiitv  r(!(:()r(l(!r  inronnation  ll■(nn 
s(!l(H:l  counlios  licansod  Id  I-'111''A  liy  DataQiiick 
liirdi'inatidii  .Svst(!ins. 


of  which  cannot  he  charged  to  the 
consumer.  .See  id.  and  l()2(i.8.')(c)(4)(v). 

If  these  com|)liance  obligations  would 
deter  .some  creditors  from  extending 
HBMLs.  the  impact  on  credit  access 
might  he  greater  in  rural  areas  as 
defined  in  the  final  rule  than  in  non- 
rural  areas,  becau.se  a  significantly  larger 
|)roportion  of  residential  mortgage  loans 
made  in  rural  areas  are  HBMLs  than  in 
non-rural  areas.  Again,  based  cm  2011 
HMDA  data.  12  percent  of  rural  first- 
lien.  ])nrchase-monev  loans  were 
HBMLs  compared  to  lour  percent  of 
non-rural  first-lien,  purchase-money 
loan.""  That  is.  recent  data  indicates  that 
HBMLs  occur  three  times  as  often  in  the 
rural  setting. 

Thus,  an  important  consideration  for 
the  Agencic^s  in  determining  the  .scope 
of  the  exemption  was  the  comparative 
numher  of  creditors  extending  HBMLs 
in  various  geographic  areas.  To  this  end. 
the  Agencies  considered,  ha.sed  on 
HMDA  data,  the  numher  of  creditors 
reported  to  have  extended  HBML  credit 
in  the  geographic  units  defined  hv  the 
12  IJICs.  (I’’or  more  dcitails,  sen;  the 
.Section  1()22(1))(2)  cost-benefit  analvsis 
in  the  SUPPLEMENTARY  INFORMATION 
below.)  The;  Agencies  believe  that  in  the 
areas  with  a  greater  numher  of  lenders 
reporting  that  they  extended  HBMLs, 
the  additional  appraisal  recjuirement 
will  have  a  lower  impact  on  credit 
access. 

HMDA  data  for  2011  .show  that  a 
sharp  dro])-off  in  the  number  of 
creditors  re])orting  to  (;xtend  HBML 
credit  occurs  in  micropolitan  .statistical 
areas  not  adjacent  to  M.SAs  (UlCI  8), 
compared  to  M.SAs  and  micropolitan 
stati.stical  areas  that  are  .idjacent  to 
M.SAs.""  .Specifically,  10  creditors 
reported  that  they  extended  HBMLs  in 
a  median  county  classified  as  DIG  8  in 
2011;  by  contrast,  in  the  meilian 
counties  of  the  IJIGs  with  the  next 
high(;.st  po]ndations  (HlC^s  2.  8.  .'j),  the 
numher  of  cr(;ditors  niporting  that  they 
extended  HBMLs  was  24,  18,  and  10. 
res])(;ctively.  The  drop-off  in  numbers  of 
HBML  creditors  continues  for  IJIGs 
repre.senting  non-M.SAs  and  non- 
micro])olitan  statistical  ar(;as."" 


1!.  Av(!rv.  Nuil  liliull.i.  K(Min(!lli  li. 
Hr(!V()(irl.  iiiid  (Mmiii  (kiniuM'.  "Tlu!  Morl^iiHc  Market 
in  2(111:  Mi”lili;;lils  Iroin  (he  Data  R(!|)(irle(l  ini(l(!i' 
the  lloiiK!  M(irl<^a;;(!  Oisclosiirt!  Act."  I'K  liulletin. 
Vol.  OK.  no.  (i  (Doc.  2012)  /i(//c//n  n  n'./o(/('ro/ 
n'.scn'(,'.ooi'//ji;/).s//)(i//o//;i/20/2//V.)/-72o;  /  HMDA. 
))di. 

"''More  (lotail  ahoni  Iho  |)o|)nlalion  ilonsilio.s 
ro|)rosonl(!(l  hv  llio  12  UlOs  is  providiul  in  llic; 
.Soction  1022(l))(2)  analvsis  in  I’arl  V  oI  iIk! 
SUPPLEMENTARY  INFORMATION. 

''"T(!n  crcidilors  roportod  (!xl(!ndin}>  lll’.MI,  crodil 
in  2011  in  lIKis  0  and  4:  six  in  lIKi  11:  sitvitn  in 
UK;  0:  six  in  UlC  7:  lour  in  UK'.  10:  and  lln'(!o  in 
UK:  12. 


The  Agencies  also  look(;d  at  the 
estimated  numher  of  flijis  in  areas 
encompassed  by  the  rural  (;xemption  of 
the  final  rule  to  detiirmine  whether  the 
consumer  protections  lo.st  might 
outweigh  the  h(;nefits  of  the  exemption. 
As  explained  in  greater  detail  in  the 
.Sitctioii  1()22(h)(2)  analysis,  the  Bureau 
estimates  that,  based  on  HMDA  data. 

122, 808  inirchase-money  HBMLs  were 
made  in  2011;  21.870  of  tho.se  were  in 
the  areas  covenol  by  the  rural  exclusion. 
As  noted,  the  Bureau  estimates  that  the 
proportion  of  jmrehase-money  HBMLs 
involving  jiroperties  .sold  within  180 
days  is  .5  percent."'  Thus,  of  HBMLs  in 
rural  counties  as  defined  in  the  final 
rule,  an  estimated  .'5  percent  would  have 
been  flijis.  This  numher  does  not 
account  for  any  other  exemjitions  from 
the  HBML  ajijiraisal  rules  that  might 
a|)|)ly  to  these  HBMLs  under 
1028.8.'5(c)(2)  or  (c)(4)(vii).  It  also  does 
not  account  for  the  ju  ice  increase 
thresholds  defining  a  tran.saction 
covered  under  tlie  additional  ajijiraisal 
recjuirement  in  this  final  rule.  .See 
§  102().8.'5(c)(4)(i)(A)  and  (B)  and 
corresjionding  .sect ion-liv-sect ion 
analysis. 

The  Agencies  believe  that  the 
exemjition  for  HBMLs  .secured  hv  rural 
jirojierties  ajijirojiriately  balances  credit 
acce.ss  and  consumer  jirotection.  As  the 
data  above  sugge.sts.  the  estimated 
numher  of  HBML  consumers  that  would 
not  rec(;ive  the  jirotections  of  an 
additional  ajijiraisal  due  to  this 
exemjition  is  very  small.  Moniover.  the 
Agencies  note  that  affected  HBML 
consumers  would  .still  receive  the 
consumer  jirotections  afforded  by  the 
general  recjuirement  for  an  interior- 
insjiec;ticin  ajijiraisal  jierformed  by  a 
certified  or  licen.sed  ajijiraiser.  .See 
§1()28.8.'i(c)(8)(i). 

In  sum.  the  Agencies  believe  that  the 
exemjition  in  §  1()28.8.'i(c)(4)(vii)(G)  will 
helji  ensure  that  creditors  in  rural  areas 
are  able  to  extend  HBML  caeclit  without 
undue  hurclen,  whic:h  will  in  turn 
mitigate  any  detrimental  imjiac;ts  on 
ac;c:e.ss  to  c;rc;clit  in  rural  areas  that  might 
result  absent  the  exemjition.  The 
Agcincies  further  believe  that  the 
exemjition  is  ajijirojiriatelv  tailcirc;d  to 
ensure  that  neecled  consumer 
Jirotections  regarding  ajijirai.sals  are  in 
jilace  in  areas  where  they  are  needed. 
For  all  of  the  rciasons  c;xjilainc;cl  above, 
the  Agencies  have  coneduded  that  the 
c;xenijition  in  1()28.8.'i(c;)(4)(vii)(H)  is 
in  the  jnihlic  interest  and  proniotes  the 
.safetv  and  .soundness  of  creditors. 


tkisiid  on  coiinlv  rocordor  iidonnalion  Iroiii 
solc!(;l  coiinlios  lioonsod  lo  l)V  DalaQuic;k 

Iidonnalion  .Svsioins. 
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35(c)i5]  li(H]iiii'0(l  Disclosiiro 
3.'i((;){5)(i)  In  General 

Title  XIV  of  the  Dodd-Frank  Act 
addecl  two  new  a])])raisal-r(!lated 
notification  re(]iiireinents  for 
consinners.  First,  TIFA  siu.tion  12‘)ll(d] 
states  that,  at  the  time  of  the  initial 
mortgage;  ap])Iication  for  a  high(;r-risk 
mortgage  loan,  the  applicant  shall  he 
“j)rovided  with  a  statement  by  the; 
creditor  that  any  appraisal  pre])ared  for 
the  mortgage  is  for  the  sole  use  of  the 
creditor,  and  that  the  a|)plicant  may 
choose  to  have  a  se])arate  api)raisal 
conducted  at  the  expense  of  the 
ajjplicant.”  l.'i  IJ.S.fi.  I(i39h(d).  The 
Agencies  interpret  TILA  section  129H(d) 
to  provide  the  elements  that  a  disclosure 
imposed  by  regulation  should  addre.ss. 

In  addition,  new  section  7()l(e)(.'5)  of  the 
Fcjual  Credit  Opportunity  Act  (ECOA) 
similarly  reepures  a  creditor  to  notify  an 
applicant  in  writing,  at  the  time  of 
application,  of  the  “right  to  receive  a 
coj)y  of  each  written  ajipraisal  and 
valuation”  subject  to  ECX)A  section 
701  (e).  15  U.S.C.  1001  (e)(5);  .see  also  77 
FR  50390  (Aug.  21,  2012)  (2012  ECOA 
Appraisals  Proposal)  and  the  Bureau's 
final  ECOA  apprai.sals  ride  (2013  EC.OA 
Appraisals  Final  Rule).''-  Read  together, 
the  revisions  to  TILA  and  ECiOA  re(|uire 
creditors  to  provide  two  ajipraisal 
disclosures  to  consumers  applving  for  a 
higher-risk  mortgage  loan  secured  hv  a 
first  lien  on  a  consumer's  jirincijial 
dwelling. 

The  Agencies  projiosed  text  for  the 
notice  recpiired  by  TILA  .section  12911 
that  was  intended  to  incorporate  the 
statutory  elements,  using  language 
honed  through  consumer  testing 
designed  to  minimize  confusion  both 
with  resjiect  to  the  language  on  its  face, 
as  well  as  when  read  in  conjunction 
with  appraisal  notices  reejuired  under 
the  ECOA.  Under  the  jirojiosal,  the  TILA 
section  129H  notice  stated:  “We  may 
order  an  apjiraisal  to  determine  the 
])roiK;rty's  value  and  charge  you  for  this 
appraisal.  We  will  promptly  give  yon  a 
cojiy  of  any  ajijirai.sal,  even  if  vour  loan 
does  not  close.  Yon  can  ])ay  for  an 
additional  appraisal  for  vour  own  use  at 
your  own  cost.” 

As  explained  more  fnlly  below,  in 
§  l()2(i. 35(c)(5).  the  Agemdes  are 
ado])ting  the  projiosed  disclosure 
provision  with  one  change — in  i;ffect. 
including  the  word  “promjitly”  in  the 
di.sclosure  is  optional. 


‘‘-Till!  Iliii'iNiii  n!|(!asi!(l  till!  201,'i  K(X)A  Apiiraisals 
Final  Rulo  on  laniiary  IK.  2()i:i.  undor  Uocknt  No. 
(;M’H-2(n2-()l):i2,  kIn  :U70-AA2(i.  at  bill):// 
consiiiunrfintmro.i^ov/lio^iuldlions. 


Public  Comments  on  the  Projiosal 

The  Agencies  received  ajiproximately 
20  comments  pertaining  to  the  proposal 
on  the  text,  timing,  and  form  of  the 
HKM  a])])rai.sal  notice.  The  comments 
came  from  hanks  and  hank  holding 
companies,  credit  unions,  hank  and 
credit  union  trade  as.sociations,  an 
ajijiraisal  industry  trade  association, 
CSEs,  consumer  advocates,  and  an 
industry  service  jirovider.  Regarding  the 
text  of  the  di.sclosure.  the  Agencies 
reipie.sted  comment  on  the  proposed 
language  and  whether  additional 
changes  should  be  inadi;  to  the  language 
to  further  enhance  consumer 
comprehension. 

(Combining  E(X)/\/TIU\  noticos.  A 
hank  and  service  jirovider  commented 
that  the  proposed  text  was  clear  and 
easy  to  understand.  A  major  hank,  a 
credit  union  trade  as.sociation,  and  CSEs 
sujiported  the  projio.sal  to  streamline 
and  integrate  the  ECOA  appraisal  notice 
and  the  TILA  aiipraisal  notice  into  a 
single  notice.  The  credit  union  trade 
association  noted  this  harmonization 
would  increase  the  likelihood 
consumers  would  read  and  understand 
the  notice.  No  commenters  objected  to 
the  integration  of  the  ECOA  and  TILA 
notices. 

I  fso  of  “proinpily”  for  iho  timing  of 
(lisclosiiro  of  appraisals.  S(;veral 
commenters — a  bank  and  two  hank 
trade  as.sociations  at  the  State  level — 
expre.ssed  concern  that  the  term 
“])rom])tly  "  in  the  propo.sed  notice  was 
not  d(;fined,  and  that  the  failure  to 
define  the  term  could  lead  to  consumer 
confusion  as  well  as  disjnites.  One 
commenter  sugge.sted  that  the  term 
“promptly”  he  defined  as  within  three 
days  before  closing,  which  the 
commenter  indicated  would  he 
consi.stent  with  Regulation  B. 

Use  of  the  terni  “appraisal.”  without 
reference  to  “valuations.”  A  major  hank 
sugge.sted  that  the  term  “valuations” 
should  be  added  to  the  text  of  the 
notice,  because  di.sclosure  of  valuations 
also  is  re(|nired  by  E(X)A  (and  the  2012 
E(X1A  Apprai.sals  Pro])osal.  finalized  in 
the  2013  ECOA  Ajijiraisals  Final  Rule). 
Because  consumers  may  he  unfamiliar 
with  the  term  “valuation,”  the  hank  also 
sugge.sted  that  the  notice  include  a  list 
of  doenments  that  constitute  a 
“valuation,”  and  .several  other 
statements  regarding  how  valuations 
may  be  conducted  and  used  by  the 
lender.  A  CSE  also  suggested  that  the 
term  “valuations”  apjiear  in  the  notice, 
so  that  when  copies  of  valuations  are 
provided  under  E(X)A  consumers 
would  not  mistake  them  for  apjiraisal.s. 

Statement  that  the  a}){)raisal  will  he 
provided  even  if  the  loan  does  not  close. 


A  hank  trade  association  at  the  State 
level  commented  on  the  part  of  the 
notii;e  stating  that  the  apjiraisal  would 
he  provided  “even  if  your  loan  does  not 
clo.se. ”  The  commenter  suggested  that 
consumers  need  to  be  informed  that  the 
creditor  is  not  “compelled  to  order  an 
appraisal  if  it  is  determined  that  the 
loan  will  not  he  consummated  prior  to 
a])prai.sal  order  proce.ss.”  This 
commenter  sugge.sted  adding  the 
(jualifier,  “if  an  ajijiraisal  was 
obtained.” 

Ability  of  creditor  to  lew  certain 
charges.  One  hank  commenter 
exjiressed  concern  that  the  jirojio.sed 
notice  did  not  condition  the  right  of  the 
borrower  to  receive  a  cojiy  of  the 
ajijiraisal  ujion  the  borrower's  jiayment 
for  the  ajijiraisal.  A  credit  union  trade 
association  suggested  that  the  notice 
clarify  that  the  borrower  may  he  charged 
for  any  “additional  cojiies"  of  the 
ajijiraisal  that  are  reijuested  by  the 
borrower. 

Potentied  for  consumer  expectations 
regarding  creditor  use  of  the  applicant- 
ordered  appraisal.  Several 
commenter.s — national  and  State 
hanking  trade  a.ssociations,  a  major 
credit  union  trade  association,  and  an 
ajijiraisal  industry  trade  a.ssociation — 
exjire.s.s(;d  conci;rn  over  the  text 
informing  the  ajijilicant  of  the 
ajijilicant's  right  to  order  his  or  her  own 
ajijiraisal  for  his  or  her  own  use.  The.se 
commenters  noted  that  the  jirojio.sed 
notice  did  not  clearlv  state  what  use.  if 
any,  a  creditor  could  make  of  a 
borrower-ordered  ajijiraisal. 

•  Three  commenters  suggested  that 
the  notice  clarify  that  the  borrower- 
ordered  ajijiraisal  would  not  he  u.sed  hv 
the  creditor.  One  of  these  commenters 
.stated  that  Federal  guidelines  jirohihited 
use  of  the  borrower-ordered  ajijiraisal  as 
the  ajijiraisal  for  the  transaction.  The 
hank  trade  a.ssociations  argued  that  the 
creditor  is  jirohihited  hv  law  from 
“considering”  the  borrower-ordered 
ajijiraisal  (jiointing,  for  examjile,  to  the 
Ajijiraisal  and  Evaluation  Interagency 
Cuidelines '*'').  Similarly,  a  national 
credit  union  trade  a.ssociation  suggested 
that  the  notice  clarify  that  a  borrower- 
ordered  ajijiraisal  “will  not  he  taken 
into  consideration.” 

•  By  contrast,  another  State  hank 
trade  as.sociation  suggested  a  less 
categorical  cdarification,  that  the  lender 


“‘Tin:  Inldraf^oncv  Cuidiilincs  sliilo:  ".An 
instil  III  ion's  nso  of  a  borrowoi-onliirdd  or  liorrowi!!- 
providod  appraisal  violatos  tlio  IFIKKK.A  titlo  XI | 
appraisal  rof’nlalions.  I  Imvovnr.  a  liorrowor  can 
inlorin  an  inslitniion  that  a  curronl  ap|iraisal  exists, 
and  tiui  inslitniion  may  rixpiosl  it  dirnclly  from  Iho 
oilier  financial  services  inslitniion."  75  I'R  77451). 
77458  (Dec.  III.  2010). 
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“has  no  obligation  to  use  or  review  any 
horrower-orderiul  ap})raisal.” 

Di.scussion 


.Section  ol  the  final  rule 

jM’ovides  that,  unless  an  exemption  Iroin 
the  H1*ML  a])])raisai  rules  applies  umler 
S  102(i.3.'j(c)(2)  (di.scus.sed  in  the 
corresponding  sect ion-hv-sect ion 
analysis  above),  a  creditor  shall  disclose 
the  lollowing  statement,  in  writing,  to  a 
consumer  who  ap))iies  for  au  HPML: 
“We  may  order  au  appraisal  to 
determine  the  prop(!rty's  value  and 
charge  you  for  this  a])praisal.  We  will 
give  you  a  copy  of  any  appraisal,  even 
if  your  loan  does  not  close.  You  can  pav 
for  an  additional  appraisal  for  your  own 
use  at  your  own  cost.”  Section 
l()2(i.3.')(c)(.'j)  further  j)rovides  that 
comj)liance  with  the  disclosure 
recpiirenumt  in  Regulation  H.  12  CFR 
§  1002. 14(a)(2)  satisfies  the 
n!()uirements  of  this  paragraph.  Under 
§  l()2(i.3.'j(c)(.'j)(ii)  in  the  final  rule,  this 
di.sclosure  shall  he  delivered  c)r  ])laced 
in  the  mail  no  later  than  the  third 
business  dav  after  the;  creditor  receives 
th(!  consumer’s  a])])licatiou  for  a  higher- 
priced  mortgage  loan  subject  to 
§  l()2().3.')(c).  hi  the  ca.se  of  a  loan  that 
is  not  a  higher-jiriced  mortgage  loan 
subject  to  §  l()2().3.')(c)  at  the  time  of 
ajiplication.  hut  becomes  a  higher- 
priced  mortgage  loan  subject  to 
S  1()2().3.'j(c)  after  a])plication,  the 
disclosure  shall  he  delivered  or  placed 
ill  the  mail  not  later  than  the  third 
business  day  after  the  creditor 
determines  that  the  loan  is  a  higher- 
jiriced  mortgage  loan  subject  to 

1()2(i.3.''>(c). 

(Joiiihining  ECOA/TILA  noticuH.  As 


noted,  there  was  strong  industry  .su|)|)ort 
for  harmonizing  the  ECXIA/TILA  notice 
language.  C'.onsunier  te.sting  also 
sujijiorted  this  harmonization,  as 
discussed  in  the  jirojio.sal.  'I’lie  Agencies 
therefore  retain  the  jirojiosed  apjiroach 
of  harmonizing  the  'I’lLA  ajijiraisal 
notice  with  language  for  the  ECOA 
notice. 

f/.se  of  “promptly"  for  tho  timing  of 
(iisclosuro  of  appraisols.  The  Agencies 
have  decided  to  give  creditors  the 
ojition  of  jiroviding  the  HEME  ajijiraisal 
disclosure  with  or  without  the  word 
“jiroiiijitly."  .Sjiecifically.  the  final  rule 
clarifies  that  a  creditor  may  conijilv 
with  the  MI^ME  ajijiraisal  disclosure 
reijuirement — which  does  not 
incorjiorate  “jiroiiijitly” — by  jiroviding 
the  di.sclosure  nujuired  under  ECXlA's 
Regulation  13,  which  does.  Indeed,  this 
is  the  only  difference  between  the  two 
notices.  The  model  language  for  the 
Bureau’s  final  rule  iiujilementing 
I'XXlA’s  ajijiraisal  disclosure 
reijuirement  in  Regulation  13 


incoi'jiorates  “jiroiujitlv”  to  conform  to 
statutorv  language  in  E(X)A.  .See  E(X)A 
.section  >01  (e)(1).  \5  U.S.C.  I(i01(e)(l); 

.see  also  2013  E(X)A  Ajijirai.sals  I'’iual 
Rule,  12  (If'R  jiart  1002.  Ajijiendix  (1 
(model  form  (l-O).  Sjiecifically,  1XX)A 
recjuires  that  a  creditor  of  a  fir.st-lien 
dwelling-secured  mortgage  jirovide  the 
ajijilicant  with  a  cojiv  of  each  written 
ajijiraisal  and  other  valuation 
“jiroiiijitly.  and  in  no  case  later  than 
three  days  jirior  to  closing  of  the  loan, 
whether  the  creditor  grants  or  denies  the 
ajijilicant’s  request  for  credit  or  the 
ajijilicatioii  is  incoiujilete  or 
withdrawn.”  IXXIA  .section  701(e)(1).  l.'i 
11..S.C.  1001  (e)(1).  TILA’s  “higher-risk 
mortgage”  ajijirai.sal  reijuirements  in 
section  12t)Il(c)  do  not  use  the  word 
“jiroiiijitly”  in  de.scriliing  the  timing 
reijuirenient  for  creditors  to  jirovide  a 
cojiy  of  the  ajijiraisal.  Instead,  the 
timing  reijuireuient  is  defined  only  as 
“at  least  3  days  jirior  to  the  tran.saction 
closing  date.”  l.'i  IJ..S.C.  103‘)h(c). 

In  the  final  rule,  the  Agencies  are  not 
nujuiring  flFML  creditors  to  include 
“jiroiiijitly”  in  the  HEME  ajijirai.sal 
notice  under  §  102(i.3.'i(c)(.'i)(i)  liecau.se 
“jiroiiijitly”  is  not  the  legal  standard  for 
jiroviding  a  cojiy  of  the  ajijiraisal  in 
riEA  section  12t)ll(c).  l.'i  l]..S.C. 

I(i3‘)h(c). 

At  the  .same  time,  the  Agencies 
recognize  that  all  first-lien  dwelling- 
secured  mortgages,  including  first-lien 
HI’MEs.  are  subject  to  the  E(X)A 
disclosure  and  ajijirai.sal  cojiy 
reijuirements.  Therefore,  under  the  final 
rule,  fir.st-lien  HEME  creditors  who  wish 
to  jirovide  a  single  notice  to  conijily 
with  both  TIEA  and  E(]()A  can  do  .so  liv 
using  the  E(X)A  notice  with  the  word 
“jiroiiijitly”  into  the  disclosure. 
Suliordinate-lien  HEMEs  are  suliject 
only  to  TlEA’s  rules  on  ajijiraisal  cojiies, 
not  E(X)A’s.  .so  the  timing  reijuirenient 
of  “jiroiiijitly”  does  not  apjilv  to 
creilitors  of  suliordinate-lien  HEMEs. 
Therefore,  under  the  final  rule, 
suliordinate-lien  HEME  creditors  have 
the  ojition  of  jiroviding  a  disclosure 
without  the  word  “jiroiiijitly;”  however, 
the  final  rule  also  makes  it  clear  that  anv 
creditor,  whether  of  a  first-  or 
.suliordinate-lien  HEME,  conijilic's  with 
the  HEME  ajijiraisal  di.sclosure 
reijuireuient  liy  coiiijilying  with  the 
disclosure  recjuirenieni  under  IXXlA’s 
Regulation  13.  As  noted,  the  model 
language  for  the  IXX)A/Regulation  13 
disclosure  includes  the  word 
“jiroiiijitly.” 

Uso  of  torm  “opproisof”  without 
rofoivnco  to  “valuations.”  For  several 
reasons,  the  Agencies  have  decided  to 
retain  the  term  “ajijiraisal”  in  the 
di.sclosure  notice  and  not  refer  to 
“valuations.”  First,  the  dutv  to  disclo.se 


valuations  in  addition  to  ajijirai.sals 
ari.ses  under  ECX)A,  not  TIEA.  The 
Bureau  sought  comment  on  the  is.sue  in 
its  jirojiosed  E(X)A  ajijiraisal  rule  and  is 
not  reijuiring  the  use  of  the  term 
“valuation”  in  its  final  version  of  that 
rule.  .See  77  FR  .'■i()3;)(),  .'■i03‘)(i  (Aug.  21. 
2012);  2013  E(X)A  Ajijirai.sals  Final 
Rule  §  1002.14(a)(l )  and  ajijiendix  (1. 
Form  (1-0.  The  Agencies  do  not  believe 
that  the  issue  is  ajijirojiriately  addressed 
ill  a  rule  iiujilementing  the  TIEA 
recjuirement  exjiressly  relating  only  to 
“ajijiraisals.” 

The  Agencies  al.so  note  that,  as 
discussed  more  fully  in  the  Bureau’s 
2013  ECOA  Ajijiraisals  Final  Rule, 
consumer  conijirehension  would  not 
necessarily  he  enhanced  by  use  of  the 
term  “valuation.”  In  consumer  testing 
by  the  Bureau,  for  exanijile,  a  settlement 
statement  whose  “ajijiraisal”  section  did 
not  refer  to  valuations  generally  was 
viewed  as  le.ss  confusing  than  one  that 
did  refer  to  valuations.  Including  the 
term  “valuations”  in  the  HEMl. 
ajijirai.sal  notice  al.so  might  confuse 
.subordinate-lieu  borrowers  and 
creditors,  because  neither  TIEA  nor 
I'XXIA  reijuires  disclosure  of  valuations 
for  subordinate-lien  loans. 

Statamant  that  the  appraisal  will  ha 
provided  oven  if  the  loan  does  not  close. 
'I’he  Agencies  are  retaining  the  jirojiosed 
language  that  the  consumer  will  receive 
a  cojiy  of  the  ajijiraisal  “even  if  your 
loan  does  not  close.”  This  reflects  the 
.statutory  nujuirement  of  jiroviding  a 
cojiy  of  each  ajijirai.sal  “conducted.”  a 
reijuiremeut  the  Agencies  inteijiret  as 
ajijilying  whether  or  not  the  loan 
ultimately  is  consummated.  TIEA 
.section  12t)H(c)  and  (d),  l.'i  lJ..S.fk 
l()3‘)h(c)  and  (d). 

The  Agencies  dei:line  to  add  a 
(jualifier  suggested  in  jiulilic  comments 
exjilaining  that  the  creditor  might  not 
order  an  ajijirai.sal  if  the  creditor 
determines  that  the  ajijilicant  will  not 
(jualifv  for  a  loan  before  the  ajijiraisal  is 
ordered.  The  Agencies  do  not  believe 
that  this  clarification,  while  true,  is 
necessary  for  the  disclosure.  The 
jirojio.sed  notice,  now  adojited,  states 
that  the  creditor  “may”  order  an 
ajijiraisal.  I’his  language  indicates  that 
the  creditor  is  not  always  recjuired  to 
order  an  ajijirai.sal.  P’urther,  the 
jirojio.sed  text,  now  adojited,  states  that 
the  creditor  will  jirovide  a  cojiy  of  “anv 
ajijiraisal.”  3'hi.s  additional  language 
also  under.scores  the  jiossibility  that  in 
.some  situations  (such  as  if  the  loan  will 
not  close),  an  ajijiraisal  might  not  be 
ordered. 

Ahility  of  creditor  to  lexw  certain 
charges.  The  Agencies  decline  to  add 
language  to  the  disclosure  indicating 
that  the  consumer’s  right  to  receive  a 
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copy  of  the  appraisal  is  conditioned  on 
payment  for  the  appraisal.  TILA  does 
not  condition  the  consumer's  right  to 
receive  a  co])y  of  each  appraisal  in  an 
Hl’ML  transaction  on  payment  for  the; 
apj)raisal.  .SeeTlhA  section  12‘)H(c),  l.'i 
ll.S.C],  l()3Uh(c).  Moreover,  a  statement 
to  this  effect  would  directly  contradict 
the  statntorv  ])rohil)ition  against 
charging  for  any  second  appraisal 
r(!(iuired  l)y  the  HPMb  appraisal  rule. 
.See'riLA  section  1 2‘)ll(h)(2)(I3),  15 
U.S.C.  1(i39h(l))(2KB).  imj)lemented  in 
§  102(i.35(c)(4)(v),  discus.sed  above. 

Such  a  statement  would  also  further 
comidicate  the  disclosure,  imtentially 
increasing  consumer  confusion. 
Regarding  whether  a  creditor  may 
condition  the  consumer's  right  to 
receive  a  copy  of  an  ajjpraisal  for  a  first- 
lien  flPML  transaction  that  is  also 
subject  to  ECOA,  the  Agencies  l)elieve 
that  the  issue  is  more  ])roperly 
addressed  in  the  2013  ECOA  Ap])raisals 
Final  Rule.*'** 

The  Agencies  also  decline  to  revise 
the  ap])raisal  notice  to  state  that  the 
creditor  may  charge  the  consumer  for 
additional  c:opies.  The  proposed  notice, 
as  adopted,  refers  to  the  obligation  to 
provide  "a  copy,”  singular.  Consumer 
testing  did  not  suggest  consumers  were 
lik(;ly  to  believe  tliat  they  had  a  right  to 
multi])le  free  copies,  and  it  is  unclear 
that  borrowers  freciuently  or  even 
regularly  recpiest  multiple  i:opies  of  the 
appraisals.  The  Agencies  believe  that 
consumer  understanding  is  be.st 
enhanced  by  keej)ing  the  di.sclosure  as 
simple  as  possible,  in  part  by  excluding 
nomis.sential  information. 

Polantial  for  consumer  oxpoclotions 
rogarding  creditor  iiso  of  a  borrowor- 
ordorod  oppraisal.  The  ])ropos(;d 
disclosure  stated:  “You  can  pay  for  an 
additional  apj)raisal  for  your  own  use  at 
your  own  cost.”  As  noted,  several 
commenters  expressed  concerns  that 
this  statement  might  create 
misunderstandings  about  whether  the 
creditor  has  an  obligation  to  consiiler  an 
ap])raisal  ordered  by  a  c;onsumer.  Some 
commenters  suggested  additional 
language  to  address  the  i.ssue. 

The  Agencies  are  not  adopting 
additional  language  for  the  disclosure 
on  this  i.ssue.  (ionsumer  testing  on 
iterations  of  the  disclosure  language  did 
not  indicate  that  the  proposed  notice 
would  mislead  borrowers  into  believing 
that  creditors  are  recpiired  to  consider 


Kii^uliilion  B  (uirnnilly  doii.s  no!  r(!(|iiini  <i 
crciditor  to  provide  an  appraisal  ladore  llu!  Iiorrower 
pays  tor  it.  12  Ct'K  1002. 14(a)(2){ii).  'I'lie  Bureau's 
2012  I'XiOA  Appraisals  I’roposal  woultl  have 
(diininaUul  lids  aspecl  ot  Kegidalion  B.  however. 

.See  77  TR  .SIKIOO.  .5040:1  (Auf>.  21.  2012).  The 
Bureau  adopled  lids  cliange  in  the  2013  liCOA 
Appraisals  I'  inal  Rule.  .See  new  §  1002.14(a)(1). 


borrower-ordered  apiiraisals.  The 
language  concerning  use  of  a  borrower- 
ordered  ajiprai.sal  evolved  during  the 
consumer  testing,  to  reduce  confusion. 
One  version  of  language  the  Bureau 
tested  contained  no  suggestion  as  to  the 
use  of  borrower-ordered  appraisals: 

“You  can  choose  to  pav  for  your  own 
a])])rai.sal  of  the  ])roperty.  "  Oonsnmers 
partici])ating  in  the  testing  had 
difficulty  understanding  the  purjiose  of 
this  language;  moreover,  industry 
testing  participants  noted  a  concern  that 
consumers  might  take  it  to  mean  that 
the  consumer  could  order  the 
consumer's  own  apprai.sal  to  he  used  by 
the  creditor  in  lieu  of  the  creditor- 
ordered  a])prai.sal.'"‘  The  Bureau 
subseijuently  modified  the  language  to 
add  the  “for  your  own  use”  language,”^ 
and  this  is  the  language  the  Agencies 
proposed.  The  Agencies  believe  that  the 
])hra.se,  “for  your  own  use,”  is  succinct 
and  enhances  consumer  understanding 
that  an  appraisal  ordered  hv  the 
consumer  is  not  a  substitute  for  the 
a])prai.sal  ordered  by  the  creditor. 

In  addition,  the  Agencies  do  not  wish 
to  include  language  in  a  disclosure  that 
might  inadvertently  discourage 
consumers  from  (]ue.stiouing  the 
appraisal  report  ordered  by  the  creditor 
anil  jiroviding  the  creditor  with  any 
sujiporting  information  that  mav  he 
relevant  to  the  (|ue.stion  of  the  pro])ertv's 
value. 

The  Agencies  also  recognize  that 
creditors  are  subject  to  existing  Federal 
regulatory  and  supervisory  regulations 
and  reijuirements  that  jirovide 
additional  guidance  to  creditors  about 
appro])riate  and  inapi)ropriate  u.se  of 
borrower-ordered  ajjjirai.sals.  To  affirm 
these  existing  requirements,  the  final 
rule  states  in  comment  35(c)(5)(i)-2  that 
nothing  in  the  text  of  the  consumer 
notice  re(|uired  hv  §  1028. 35(c)(5) 
slionld  be  construed  to  affect,  modifv, 
limit,  or  supersede  the  operation  of  any 
legal,  regulatory,  or  other  reiiuirements 
or  standards  relating  to  indejiendence  in 
the  conduct  of  a])praisers  or  the 
prohibitions  again.st  use  of  borrower- 
ordered  a])])rai.sals  by  creditors. 

Finally,  comment  35(c)(5)(i)-l  reflects 
without  change  a  proposed  comment 
clarifying  that  whim  two  or  more 
consumers  ajijily  for  a  loan  subject  to 
this  .section,  the  creditor  is  required  to 
give  the  di.sclosure  to  oidy  one  of  the 
consumers.  This  interpretation  is 
consistent  with  the  statutory  language 


>  Klciiinanii  Cdinniuniciilion  llrou)).  Inc..  Know 
Bcibrc!  '^’ou  Own:  Rvolulion  ol  llu;  liil(!"riil(!(l  'I'll./A- 
RR.SI’A  Disclosunis  (jiilv  (I.  2012).  at  2.54-.')()  (Round 
0.  Version  1). 

•'"hi. 

'•'This  lan{"ua}>(!  was  inchnhul  in  tin;  disedosnro 
tosliii"  in  Round  10. 


requiring  the  creditor  to  jirovide  a 
disclosure  to  “the  ajiplicant."  This 
interpretation  is  akso  c.onsistent  with 
comment  14(a)(2)(i)-1  in  Regulation  B. 
which  interprets  the  requirement  in 
1()()2.14(a)(2)(i)  that  creditors  notify 
applicants  of  the  right  to  receive  copies 
of  apjiraisals.  12  CFR  1002. 14(a)(2)  and 
comment  14(a)(2)(i)-l .  This  aspect  of 
existing  Regulation  B  is  retained  in  the 
Bureau's  2013  ECOA  Apprai.sals  Final 
Rule,  in  §  1002.14(a)(1)  and  comment 
14(a)-l. 

35(c)(5)(ii)  Timing  of  Disclosuiv 

TILA  .section  120H(d)  requires  that 
the  apprai.sal  notice  he  provided  at  the 
time  of  the  apjilication.  15  U..S.C. 
1039h(d).  Consistent  with  this 
requirement,  and  recognizing  that  the 
“higher-risk”  status  of  the  proposed 
loan  would  not  necessarily  he 
determined  at  the  precise  moment  of  the 
application,  the  Agencies  proposed  to 
require  that  the  TILA  .section  120H 
notice  “he  mailed  or  delivered  not  later 
than  the  third  business  day  after  the 
creditor  receives  the  consumer's 
application.”  The  proposed  requirement 
akso  stated  that,  if  the  notice  is  not 
provided  to  the  consumer  in  jierson,  the 
consumer  is  presumed  to  have  received 
the  notice  three  days  after  its  mailing  or 
delivery. 

The  final  rule  ado])ts  this  provision 
with  two  changes.  F’ir.st,  the  final  rule 
omits  the  proposed  language  ])roviding 
that  “blf  tile  disclosure  is  not  provided 
to  the  consumer  in  person,  the 
consumer  is  presumed  to  have  received 
the  disclosure  three  business  davs  after 
they  are  mailed  or  delivered.”  \Vhile 
commenters  did  not  address  the  issue, 
the  Agencies  have  concluded  that  the 
date  of  consumer  receipt  in  this  context 
is  not  relevant.  By  contrast,  as  di.scussed 
in  the  .section-hy-section  analysis  for 
S  l()2(i.35(c)((i).  below,  the  Agencies 
einjihasize  in  the  final  rule  the 
relevance  of  the  date  that  a  consumer 
receives  the  copy  of  the  appraisal. 
Second,  the  final  rule  provides  that,  in 
the  c.ase  of  an  application  for  a  loan  that 
is  not  an  HFML  at  the  time  of 
application,  hut  whose  rate  is  set  at  an 
liPML  level  after  application,  the 
disclosure  must  he  delivered  or  placed 
in  the  mail  not  later  than  the  third 
business  day  after  the  creditor 
determines  that  the  loan  is  an  HFML. 

Fuhlic  (Comments  on  the  Fropo.sal 

In  the  proposal,  the  Agencies  asked 
for  comment  on  whether  providing  the 
notification  at  some  other  time  would  he 
more  beneficial  to  consumers,  and  how 
the  notification  should  be  provided 
when  an  ai)j)lication  is  submitted  by 
telephone,  facsimile,  or  electronically. 
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The  Agencies  further  askiut  whetlier.  in 
cases  such  as  in-per.sou  or  telephone 
applications,  the  notice  should  i)e 
provided  at  the  time  the  application  is 
nnaMved.  or  as  jiart  of  the  application. 
The  Agencies  also  reipiested  comment 
on  whether  a  creditor  who  has  a 
luasonahle  belief  that  the  transaction 
will  not  he  a  “higher-risk  mortgage 
loan”  (now.  HI’NIL)  at  the  lime  of 
a|)plication.  hut  later  determines  that 
the  a])plicant  onlv  (|nalifies  for  an 
Hl’MI...  should  he  allowed  an 
opportunity  to  give  the  notice  at  some 
later  time  in  the  application  j)roce.ss. 

77/n//ig  issu(‘s  for  tho  IIPML  (ii)})rois(il 
notico.  The  majority  of  commenters — 
hanks,  major  industry  trade 
assiH:iations.  and  a  software  and 
document  service  provider — suj)ported 
a  timing  retjuirement  that  would  allow 
them  to  integrate  the  HFML  appraisal 
notice  into  the  TlLA-RIvSPA  Loan 
Ustimale  (as  propo.sed  in  the  2012  TILA- 
RK.SFA  Proposal  ■'*').  using  the  same 
disclosure  timing  requirement  as 
proposed  lor  that  (lisclosiin; — within 
thnu;  business  days  after  the 
application.  This  timing  requirement  is 
consistent  with  the  Agencies’  pro])o.sal 
for  the  Hl’ML  disclosun!.  These 
commenters  othued  thnn;  reasons  why 
an  earlier  (leadline  woidd  he 
inappropriate: 

•  The  trade  associations  and  the 
service  provider  noted  that  the  Umder 
cannot  charge  an  aj)prai.sal  hu;  ludore 
the  TIl.A  flood  Faith  Fstimate  ((ll-'M)  is 
disclosed  and  the  consumer  (!l(u;ts  to 
proc(;ed.  See  §  1028.1  t)(a)(1)(ii)  .'\s  a 
rtjsidt.  then;  is  no  value  to  an  ajjpraisal 
notice  that  preced(;s  the  TILA  (IFF. 

•  One  of  the  hanks  asserted  that  it 
would  he  difficult  for  a  creditor  to 
comply  with  a  d(;adline  for  the  notice 
that  is  any  (;arli(;r  than  the  TILA  (IFF 
(li.sclosure  deadline,  because  the  rate 
and  therefore  “higher-risk  mortgage” 
status  of  a  loan  is  not  typically  known 
(;arli(;r.  Similarly,  the  s(;rvice  provider 
akso  a(l(l(;d  that  it  would  he  unr(;alistic 
to  (;xp(;ct  the  cr{;(litor  to  det(;rmine  the 
status  while  the  applicant  is  submitting 
the  ap|)lication. 

•  The  si;rvice  provid(;r  akso  not(;(l  that 
consumers  prefer  integrat(;{l  disclosures. 

Two  community  banks  and  a  State 
hank  trade  a.s.sociation  submitted 
substantially  identical  comments 
opposing  the  three-husines.s-day 
(l(;adline,  how(;ver.  The.se  comment(;r.s 
argu(;d  that  complving  with  the  notice 
r(;(|uirem(;nt  in  the  first  few  days  after 
the  ajiplication  will  slow  the  loan 
approval  |)roc(;ss  and  increase  loan 
costs.  Th(;se  commenters  called  inst(;a(l 
for  a  10  business  day  d(;a(lline. 

■■”77  KK  .SllKi  (Alls-  2:\.  2012). 


No  commenters  responded  to  the; 
(pui.stion  in  the  propo.sed  rule  of 
wh(;ther  the  notice  should  lx;  j)rovid(;d 
at  the  tiux;  the  ajiplication  is  r(;ceived, 
or  as  part  of  the  application. 

Potouiiiil  /»(;(?(/  faro  nKH'honisni  to 
provide  the  notict'  later.  Two  lianks.  a 
cn;dit  union  trade;  ass(H:iation  at  the 
State  l(;veL  and  a  .service  provid(;r 
supported  includiiiga  uu;th(Hl  in  tin; 
rule  for  a  cri;ditor  to  conqily  with  the 
(li.sclosure  r(;(juir(;m(;nt  if  the  loan  is 
(l(;t(;rmine(l  to  be  an  llPML  after  the 
time  of  application.  For  example,  if  tlx; 
rate  were  not  l()ck(;(l,  IlFML  status  could 
ari.se  later  in  the  iqiplication  jirocess 
when  the  rate  is  .s(;t.  One  large  hank 
noted.  how(;v(;r.  that  if  the  language  in 
the  notice  un(l(;r  this  rule  is  the  saim;  as 
in  the  F(T)A  notice,  then  there  woidd  be 
no  n(;(;(l  to  allow  this  type  of  cure  right 
for  loans  that  are  snhj(;ct  to  FfXlA  (/.(?.. 
first-lien  (lw(;lling-.s(;(:ur(;(l  llPMLs). 

Di.scussion 

Again,  under  §  l()2().8.'i(c)(.'j)(ii)  of  the 
final  rule,  the  di.sclosun;  r(;(pdr(;(l  under 
S  l()2().8.'i(c)(.‘))(i)  shall  lx;  delivered  or 
plix:e(l  in  the  mail  no  later  than  the 
third  hu.sin(;s.s  day  after  the  (:r(;(lit()r 
r(;c(;iv(;.s  the  c()nsum(;r’s  application  for 
a  high(;r-|)nc(;(l  mortgage  loan  suhj(;ct  to 
§  l()2().8.'i(c).  In  the  case  of  a  loan  that 
is  not  a  high(;r-pric(;(l  mortgag(;  loan 
.sul)j(;ct  to  ^  l()2(i.8.')((:)  at  the  time  of 
application,  hut  l)(;com(;.s  a  high(;r- 
priced  mortgage  loan  .sul)j(;ct  to 
§  l()2(i.8.'j(c)  alter  application,  the 
disclosure  mu.st  he  (l(;liv(;r(;(l  or  plac(;(l 
in  the  mail  not  lat(;r  than  the  third 
business  day  !dt(;r  the  creditor 
(l(;t(;rmin(;.s  that  the  hum  is  a  higher- 
])rice(l  mortgage  loan  sul)j(;ct  to 
§  l()28.8.'5(c). 

Timing  issues  for  the  IIPML  appraisal 
notice.  In  1()2(i.8.‘5(c)(,^)(ii),  the  final 
rule  adopts  the  proposed  timing 
r(;(]uirement  of  thre(;  business  days  after 
application.  Q)ngr(;s.s  did  not  define  the 
statutory  phra.se  "at  the  time  of  the 
a])})li(:ation"  when  describing  wh(;n  the 
HRM  ajipraisal  notice  mu.st  lx;  provided. 
The  Ag(;nci(;.s  lx;li(;v(;  that  tlx;  tiir(;i;- 
husiuess-day  timeframe  in  the  ))ropo.s(;(l 
rule  is  a  rea.sonable  and  api^rojiriate 
int(;rj)r(;tati()n  of  tlx;  statute.  As  noted, 
comnx;nt(;r.s  generally  sup])ort(;(l  a 
timeframe  that  would  allow  for 
including  the  notice  in  the  prop().s(;(l 
combined  I’lLA-RFSPA  L(xm  Fstimate. 
which  woidd  lx;  providixl  within  three 
husin(;.s.s  days  after  the  a])|)licati()n.  No 
commenter  .suggi;.st(;(l  that  the  Ag(;nci(;.s 
should  mandate  either  an  (;arli(;r  or 
si;])arat(;  notice.  Industry  commenters 
corri;ctly  jiointed  out  that  the  ajijn'aisal 
charge  cannot  be  levied  prior  to  the 
TILA  (;FF  (and,  as  jiropo.sed,  the  TILA- 
RFSPA  Loan  F.stimate)  being  jirovided 


in  any  event.  As  a  r(;sult.  it  appears 
uidikely  that  creditors  would  order 
appraisals  before  this  time,  so 
consumers  would  not  app(;ar  to  have  a 
significant  ni;(;(l  to  ri;ceive  the  appraisal 
notice  eith(;r  earlier  or  sejiarately  from 
the  (JFF  or  Loan  lilstimati;.  Adding  new 
,si;parat(;  n()tic(;.s  could  incr(;a.s(;  the 
volume  of  information  consumers 
r(;ceiv(;.  and  ])ot(;nlially  (li;(:r(;a.se 
consumer  under.standing. 

The  Agencies  (l(;clin(;  to  adopt  a 
timing  r(;quir(;nx;nt  of  more  than  thr(;i; 
hu.sin(;.s.s  days  after  application,  as  .some 
commenters  suggested.  The  statuti; 
r(;quir(;.s  that  the  disclosure  lx;  provided 
“at  a])plicati()n,"  and  a  threi;-l)u.sin(;s.s- 
day  timing  r(;qiiirenx;nt  im]jlenx;nting 
this  would  lx;  consi.stent  with  the 
ajjplicat ion-related  disclosun; 
r(;(]uiri;m(;nt.s  of  other  re.si(li;ntial 
mortgage  rules,  most  notably  the  current 
GFF  and  projxised  TILA-Rl'LSPA  Loan 
Fstimate  discussed  above.  See,  e.g., 
Sl()2(i.l‘)(a)(l)(i):  77  FR  .'illKi  (Aug.  28, 
2012). 

Potential  need  for  a  mechanism  to 
provide  the  notice  later.  As  one 
commenter  noted,  clarification  may  lx; 
ni;(;(l(;d  on  how  a  cr(;(litor  could  complv 
with  the  notice  r(;(iuirenx;nt  when  the 
loan  lx;c()nx;.s  an  llPML  more  than  thr(;(; 
days  aft(;r  ap])lication  due  to  the  higher- 
priced  rate  being  ,si;t  at  a  later  date.  As 
one  commenter  n()t(;(l,  this  clarification 
would  not  he  n(;c(;.ssarv  for  first-lien 
loans.  F(X1A.  as  im]d(;ment(;(l  in 
R(;gulati()n  B  of  the  Buri;au’.s  2018  FCOA 
A])])rai.sals  Final  Rule.  r(;(iuir(;.s  notice 
within  thr(;(;  business  days  after 
application  for  all  first-lien  dvvelling- 
sixaired  loans.  r(;gar(lle.ss  of  whether 
they  are  MBMLs.  FCXIA  section 
701(i;)(.'5).  1.5  IJ.S.C.  1091(e)(.5):  2018 
F(X)A  A|)prai.sal.s  Final  Rule 
§  1002.14(a](l ).  Further,  the  HFML 
ajjpraisal  notice  is  int(;grat(;(l  with  the 
FCX)A  appraisal  notice.  See  2018  FCOA 
Ajjpraisals  Final  Rule,  §1002.14(1))  and 
ap])en(lix  C.  Form  C-9.  As  the  final  rule 
maki;s  cl(;ar.  by  complying  with  the 
F(X)A  notice  r(;(]uirement.  the  creditor 
would  aiitomaticallv  comply  with  the 
MFML  appraisal  notice  nKjuirement, 

(;ven  if  the  creditor  had  not  y(;t 
(l(;t(;rmin(;(l  that  the  loan  would  he  an 
HFML.  Again,  §  102B.8.5(c)(r))(i) 
jirovides  that  “Iclompliance  with  the 
disclosure  r(;(]uirenx;nt  in  Ri;gulation  B 
§  1002.14(a)(2)  sati.sfii;.s  the 
r(;(iuir(;m(;nts  of  [the  MFML  a])])rai.sal 
(li.sclosure  r(;quir(;nx;nt  of 
§1020.8r)(c)(.5)(i)i.” 

By  contrast,  the  FCOA  appraisal 
notice  r(;(|uirement  does  not  apj)ly  to 
.sulx)r(linat(;-li(;n  loans.  Thus,  for 
subordinate-lien  mortgage  creditors,  a 
rate  incr(;a.s(;  that  occurs  more  than  three 
business  days  aft(;r  application  [i.e.. 
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after  the  retjuinKl  UPMI,  appraisal  rule 
ilisclosiire  .should  have  l)(!en  given) 
could  trigger  the  MPML  notice 
nupdnaueut.  Accordingly,  the  Agiuicies 
are  a(lo])ting  additional  regulation  text 
providing  that  a  crculitor  may  issue  the 
I  IPMb  a])|)rai,sal  notici;  within  three 
hnsiiiess  (lavs  of  determining  tin;  rate. 

35{c){ii}  (jopv  ol  Appraisals 

3.'j(c)(())(i)  In  General 

(Consistent  with  TILA  .section  12‘)n(c). 
the  pro])osal  rcxpunul  that  a  creditor 
mn.st  jn'ovide  a  co|)y  of  any  written 
appraisal  performed  in  connection  with 
a  higher-risk  mortgage  loan  (now  1 IPML) 
to  the  applicant.  15  IJ.S.CC.  l()3t)h(c).  A 
])ropose(j  comment  clarified  that  when 
two  or  more  consumers  apply  for  a  loan 
subject  to  this  sixdion.  the  creditor  is 
r(!(jnired  to  give  the  coj)v  of  nupdred 
appraisals  to  only  one  of  the  consumers. 

'I’lie  Agencies  received  no  comments 
on  th(;se  asj)(;cts  of  the  propo.sal  and,  in 
4}  l()2(i.35(c.)((i)(i)  and  comment 
3.5(cK(i)(i)-l ,  adopt  them  without 
change. 

3.5(c)((j)(u)  Timing 

TILA  s(!ction  129H(c)  nuinires  that  the 
a]ipraisal  copy  must  he  provided  to  the 
consnnu!!' at  least  thrcu;  days  prior  to  the 
transaction  closing  date.  1.5  ll.S.CC. 
l()3Uh(c).  'file  pro])osal  recpdred 
creditors  to  provide  copies  of  written 
a))i)raisals  no  later  than  ‘‘three  bnsiiuiss 
days”  prior  to  consummation  of  the 
higher-risk  mortgage  loan  (now  HPML). 
rhe  Agencies  did  not  rt!C(!ive  j)nhlic 
comment  on  this  asjKJCt  of  the  ])ropo.sal. 
bid  are  making  certain  changes  to  the 
propo.sal,  explained  below.  SjKicificallv, 
the  Agencies  have  revi.sed  the  projio.sed 
timing  requirement  to  include  a  timing 
ride  for  loans  that  are  not  consummated. 
3’hu.s,  under  new  §  l()2(i.3.5(c)((i)(ii). 
creditors  mn.st  provide  a  cojiy  of  an 
appraisal  required  under 
Sl()2(i.3.5(c)((i)(i); 

•  No  later  than  three  business  days 
prior  to  consummation  of  the  higher- 
jiriced  mortgage  loan;  or 

•  In  the  case  of  a  loan  that  is  not 
consummated,  no  later  than  30  days 
after  the  creditor  determines  that  the 
loan  will  not  he  consummated. 

For  consistency  with  the  other 
jirovisions  of  Regulation  Z,  the  jiroposal 
also  used  the  term  ‘‘consummation” 
instead  of  the  .statutory  term  ‘‘closing" 
that  is  u.sed  in  'FILA  .section  12011(c).  15 
U.S.C.  l()30h(c).  The  term 
‘‘consummation”  is  defined  in 
S  1020.2(a)(l  3)  as  the  time  that  a 
consumer  becomes  contractually 
obligated  on  a  credit  transaction.  The 
Agencies  have  interjireted  the  two  terms 
as  having  the  same  meaning  for  the 


purpose  of  implementing  TILA  section 
12?)H.  15  U.S.G.  Ki.'lOh.  'I’he  Agencies 
did  not  receive  comment  on  this  aspect 
of  th(!  iiroposal.  and  adopt  the  jiroposed 
term  ‘‘consummation”  in 
§  l()2().35(c)(())(ii). 

As  noted,  I'lLA’s  re(]uirement  for 
when  a  creditor  must  give  a  copy  of  the 
iqilindsal  to  the  consumer  is  “at  least  3 
days  prior  to  the  trau.saction  closing 
date.”  TILA  .section  1201 1(c).  15  U.S.fk 
l(i30h(c).  'riiiis.  the  timing  reipiirement 
is  clear  for  consummated  loans. 

Till!  Agencies  inter|)ret  the  .statute, 
however,  to  reiiuire  that  a  cojiy  of  the 
appraisal  also  In;  given  to  IIFML 
apiilicants  when  their  loans  do  not  close 
because  they  are  denied  or  withdrawn, 
or  for  any  other  reason.  In  reaching  this 
intei'inetation,  the  Agencies  note  that 
TILA  section  120H  specifies  that  the 
ajijiraisal  cojiy  shall  be  provided  “to  the 
applicant.”  without  suggesting  that  only 
a]jplicant.s  whose  loans  are  closed  are 
entitled  to  a  copy.  In  addition,  the 
reijuirement  refers  to  apprai.sals  that  are 
“conducted.”  a  term  who.se  meaning  is 
indiqiendent  of  whether  the  loan  closes. 
In  the  ca.se  of  apjilicants'  loans  that  do 
not  clo.se,  the  Agencies  are  adopting  a 
reipiirement  that  the  a])])rai.sal  lie 
provided  “no  later  than  30  davs  after  the 
creditor  determines  that  the  loan  will 
not  be  consummated.” 

1  ()2(i.35(c)(())(ii)(A).  The  Agencies 
believe  that  this  timing  reipiirement  is  a 
reasonable  interpretation  of  the  statute, 
which  is  silent  on  the  matter.  The 
timing  requirement  is  clear,  which  the 
Agencies  believe  will  reduce 
compliance  burden  and  risks  for 
creditors,  and  generally  consistent  with 
longstanding  timing  requirements  for 
jiroviding  cojiies  of  apprai.sals  under 
existing  Regulation  13.  12  (]FR 
10()2.14(a)(2)(ii).  The  ajijiroach  is  also 
reflected  in  the  Bureau’s  2013  EGOA 
Apprai.sals  Final  Rule  in  §  1002.14(a)(1). 

In  addition,  as  stated  in  the  propo.sal, 
the  Agencies  believe  that  requiring  that 
the  appraisal  he  jirovided  three 
“business”  days  in  advance  of 
consummation  is  a  reasonable 
interpretation  of  the  statute  and  is 
consi.stent  with  the  Agencies’ 
intei'inetation  of  the  statutory  term 
“days”  used  in  the  Bureau's  2013  EGGA 
A])])rai.sals  F’inal  Rule,  which 
imiilements  the  aiipraisal  requirements 
of  new  E(X)A  section  701(e)(1).  Saa  15 
II..S.G.  1091  (e)(1).  The  Agencies  did  not 
receive  comment  on  this  aspect  of  the 
proiiosal,  and  adopt  the  proposed 
language  “no  later  than  three  business 
davs  jirior  to  consummation”  in 

l'020.35(c)(0)(ii). 

To  ensure  that  the  consumer  actually 
receives  the  apprai.sal  in  advance  of 
consummation  so  that  the  consumer  can 


use  it  to  inform  the  consumer's  credit 
decision,  comment  35(c)(0)(ii)-l 
explains  that,  for  purposes  of  the 
requirement  to  provide  a  co])v  of  the 
apprai.sal  three  days  before 
consummation,  “provide”  means 
“deliver.”  This  comment  further 
explains  that  delivery  occurs  three 
business  days  after  mailing  or  delivering 
the  copies  to  the  la.st-known  address  of 
the  applicant,  or  when  evidence 
indicates  actual  receipt  bv  the  applicant 
(which,  ill  the  ca.se  of  electronic  receipt 
mn.st  be  ba.sed  iqion  con.seiit  that 
complies  with  the  Electronic  Signatures 
in  Global  and  National  Gommerce  Act 
(E-Sign  Act)  (15  U.S.G.  7001  at  saq.)), 
whichever  is  earlier,  (kmiment 
35(c)((>)(ii)-2  clarifies  that,  for 
ajipraisals  prepared  by  the  creditor's 
internal  apprai.sal  staff,  the  date  of 
“receipt"  is  the  date  on  which  the 
apprai.sal  is  completed. 

Finally,  comment  35(c)(0)(ii)-3 
clarifies  that  the  EGOA  provision 
allowing  a  consumer  to  waive  the 
requirement  that  the  a})|)rai.sal  copv  he 
provided  three  business  days  before 
consummation,  does  not  applv  to 
higher-priced  mortgage  loans  subject  to 
§  1020.35(c).  EGOA  section  701(e)(2).  15 
U.S.G.  1091  (e)(2).  implemented  in  the 
2013  EGOA  Apprai.sals  Final  Rule, 
Regulation  B  1002.14(a)(1).  The 
comment  further  clarifies  that  a 
consumer  of  a  higher-priced  mortgage 
loan  subject  to  1020.35(c)  may  not 
waive  the  timing  requirement  to  receive 
a  copv  of  the  apjirai.sal  under 
t?102b.35(c)(0)(i). 

35(c)(0)(iii)  Form  of  (kipy 

Section  1020.31(1))  currently  provides 
that  the  disclosures  required  under 
subpart  E  of  Regulation  Z  may  he 
provided  to  the  consumer  in  electronic 
form,  subject  to  comjiliance  with  the 
consumer  consent  and  other  apj)licable 
provisions  of  the  E-Sign  Act.  In  the 
])ropo.sal,  the  Agencies  stated  their 
belief  that  it  is  also  approjiriate  to  allow 
creditors  to  provide  applicants  with 
copies  of  written  appraisals  in 
electronic  form  if  the  a})j)licant  consents 
to  receiving  the  cojiies  in  this  form. 
Accordingly,  the  proposal  provided  that 
any  cojiy  of  a  written  apjirai.sal  may  he 
jirovided  to  the  ajijilicant  in  electronic 
form,  subject  to  comjiliance  with  the 
consumer  consent  and  other  a|)|)licable 
jirovisions  of  the  E-Sign  Act. 

Fuhlic  Gominents  on  the  Brojiosal 

Two  connnenter.s — a  bank  holding 
comjianv  and  a  credit  union — reqiie.sted 
that  the  final  rule  not  imjio.se  the  E-Sign 
Act  requirement  of  consumer  consent  to 
receiving  I  IPML  ajijiraisals 
electronicallv.  The  first  commenter 
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indicated  that  challenges  with  the  Iv 
.Sign  Act  coin])liance  inav  resnlt  in 
issning  a  duplicate  coj))'  in  jjaper  form. 
I’lie  second  commenter  indicated  that 
these  challenges  may  lead  institutions  to 
refuse  to  j)rovide  appraisal  copies 
eliMlronically  (to  the  detriment  of  those 
consumers  who  prefer  to  riiceive  them 
this  way).  A  third  connmaiter — a  creilit 
nnion  trade  association — .supported  the 
option  of  electronic  delivery,  hnt  did 
not  challenge  the  propo.sed  K-.Sign 
conseiit  recinirement. 

Discussion 

The  F-Sign  Act  generally  retpiires 
that,  before  written  consumer 
disclosures  are  made  electronically,  tin; 
consumer  receive  certain  prescrihetl 
notices  and  consent  to  the  electronic 
disclosures  in  a  manner  that  rea.sonahly 
demonstrates  the  ability  to  access  the 
information  that  will  he  disclosed 
electronically.  The  E-Sign  Act  generally 
ai)plies  to  statutes  that  require  consumer 
di.sclosiires  “in  writing."  1.')  II.S.C], 

7001  {c)(l).  It  is  unclear  from  the 
comments  whether  this  E-.Sign  consmit 
r(!(|uirement  would  place  a  significant 
burden  on  creditors.  The  Ag(!ncies 
continue  to  helievc!  that  the  pro])osed 
clarification  that  the  E-Sign  Act  ajijilies 
to  providing  copies  of  the  ap])raisal  is 
ajqu'opriate  and  notes  that  it  is 
consistent  with  the  13iireau's  ap])roach 
in  the  2013  E(X)A  A])prai.sals  Final 
Rule.  Thus,  in  102(i.3.'i(c)(())(iii).  this 
clarification  is  adopted  as  proposed. 

35(<:l((i)(iv)  i\!a  Cyio/’ge  for  Co})V  of 
Appmisdl 

TIEA  .section  12‘)H(c)  provides  that  a 
creditor  shall  provide  one  copy  of  each 
a|)praisal  conducted  in  accordance  with 
this  .section  in  connection  with  a  higher- 
risk  mortgage  to  the  applicant  without 
charge,  l.'i  IJ.S.C.  l()30h(c).  In  the 
|)ropo.sal.  the  Agencies  intei’ineted  this 
jmivision  to  jnohihit  creditors  from 
charging  consumers  for  providing  a 
coj)y  of  written  appraisals  reipiired  for 
higher-risk  mortgage  loans.  Accordingly, 
the  pro])osal  proviiled  that  a  creilitor 
must  not  charge  the  consumer  for  a  copy 
of  a  written  ajijiraisal  reipiired  to  he 
jirovided  to  the  consumer  pursuant  to 
new  §l()2(i.3.'l(c)((>)(i). 

A  propo.sed  comment  clarified  that 
the  creditor  is  jirohihited  from  charging 
the  consumer  for  any  co])v  of  a  recpiired 
a])i)rai.sal.  including  by  imposing  a  fee 
specifically  for  a  reijuired  copy  of  an 
a])])rai.sal  or  by  marking  iqi  the  interest 
rate  or  any  other  fees  payable  hv  the 
consumer  in  connection  with  the 
higher-risk  mortgage  loan. 

'file  Agencies  received  no  comments 
on  this  a.s|)ect  of  the  proposal  and  adojit 
the  projiosed  regulation  text  and 


comment  without  change  in 
§  l()2().3.')(c){(i)(iv)  and  comment 
3.'-)(c)((>)(iv)-l. 

35((:)(7)  liolalion  to  Other  Ihilos 

.Section  l()2(>.3.'j(c)(7)  clarifies  that  the 
final  rule  was  adopted  jointly  by  the 
Agencies.  This  provision  states  that  the 
hoard  is  codifying  the  IIPML  a])])raisal 
rules  at  12  C3‘'R  22().43  e/  sec].;  the 
Bureau  is  codifying  the  UPME  appraisal 
rules  at  12  (IFR  l()2().3,'j(a)  and  (c);  and 
the  OCX]  is  codifying  the  UPML 
ap])raisal  rules  at  12  (3‘’R  Part  34  and  12 
CFR  Part  184.  .Section  1  ()2().3.^)(c](7) 
further  clarifies  that  then;  is  no 
suhstantivi!  difference  among  the  three 
sets  of  rules. 

The  NCTIA  and  IdlFA  are  adopting 
the  rules  as  ])uhlished  in  the  Hureau’s 
Regulation  Z  at  12  (;FR  l()2().3.‘5(a)  and 
(c),  by  cross-referencing  these  rules  in 
12  CFR  722.3  and  12  CFR  Part  1222, 
r(!Sj)ectively.  The  FDIC  is  adopting  the 
I3ur(!au’s  R(!gulation  Z  at  12  CFR 
l()2().3.')(a)  and  (c)  without  a  cros.s- 
nderence. 

As  noted  above  at  the  beginning  of  the 
section-hy-.section  analysis,  l()28.3.')(a) 
is  re-puhlished  in  the  final  rule  for  ease 
of  reference,  and  the  joint  rulemaking 
authority  extends  to  l()2(i.3.')(c). 

V.  Bureau’s  Section  1022(h)(2)  Analysis 
of  the  Dodd-Frank  Act 

Overview 

In  developing  the;  final  ruh;,  the 
Bureau  has  considered  ])otential 
benefits,  costs,  and  impacts  to 
consumers  and  covered  ])ersons.‘''’  The 
Burcxiu  is  issuing  this  final  rule  jointly 
with  the  Fechnal  financial  institutions 
regulatory  agencies  and  FHFA,  and  has 
consulted  with  these  agencies,  HUD, 
and  the  FT(X  including  regarding 
consi.stency  with  any  prudential, 
market,  or  systemic  objectives 
administered  by  such  agencies.  The 
Bureau  also  has  considered  the 
comments  filed  by  industry,  consumer 
groups,  and  others  as  described  in  the 
section-hy-.section  analysis.  Data 
receivecl  from  commenters  relating  to 
potential  benefits  and  costs,  such  as  the 
co.st  ol  an  a])prai.sal,  is  discu.ssed  below. 

As  di.scussed  above;,  the  final  rule 
implements  section  1471  of  the;  Dodd- 
Frank  Act,  which  e.stahlishes  a])])rai.sal 
r(;(}uirements  for  certain  UPMEs. 
(X)nsistent  with  the  statute,  the;  final 


‘'■’.SpiMlIlciilly.  .Sdclioii  1()22(I))(2)(A)  ciills  lor  llu; 
liuro.iii  to  considor  IIk;  |)ol(;nliiil  biiiudils  .iiid  co.st.s 
ot  a  n!;;idation  to  coiisimuas  and  covorod  poisons, 
including  tlio  |)otontial  rodiiction  ol  accoss  liv 
consuinors  to  consuinor  linancial  products  or 
sorvicos;  tlio  iin|)act  on  dopositorv  in.stitntions  and 
credit  unions  with  Sit)  liillion  or  loss  in  total  assets 
as  doscrilrod  in  section  H)2()  ol  the  y\ct;  and  the 
iin])act  on  consniners  in  rural  areas. 


rule  allows  a  eaeditor  to  originate  a 
covered  UPML  tran.saction  only  if  the 
following  conditions  are  met: 

•  i'he  cn;ditor  obtains  a  written 
ai)praisal; 

•  'Fhe  ap])raisal  is  |)erformed  by  a 
i;ertiiied  or  licensed  ap])raiser;  and 

•  The  a])])ritiser  conducts  a  physiciil 
pro])erty  visit  of  the  interior  of  the 
propttrty. 

In  addition,  ;is  nttjuired  by  the  At:t. 
the  final  rule  retiuires  ;i  creditor  iu  a 
covttntd  HPML  transaction  to  oht.iin  tin 
ailditional  written  aitpniisal,  at  no  cost 
to  the  borrower,  if  the  transaction  has 
each  of  the  following  characteri.stics 
(subject  to  certain  exemptions,  as 
discu.ssed  hcilow): 

•  The  UPML  will  finance  the 
acquisition  of  the  consumer’s  ])rincii)al 
dwelling; 

•  Th(;  seller  aetjuired  tin;  property 
within  180  days  ])rior  to  the  consumer's 
purchase  agreement  (measured  from  the 
date  of  the  consumer’s  ])urcha.se 
agreement):  and 

•  The  consumer  is  accpiiring  the 
home  for  a  price  that  exce(;d.s  the  price 
at  which  the  seller  accpiired  the  home 
by  more  than  10  ])ercent  (if  the  seller 
ac(|ui.sition  was  within  ?K)  days  of  the 
consumer’s  ])urcha.se  agreement)  or  by 
more  than  20  ])ercent  (if  tin;  seller 
accpiisition  was  within  the  past  01  to 
180  days  of  the  consumer’s  purcha.se 
agreenu;nt). 

The  additional  written  apprai.sal,  from 
a  different  licensed  or  certified 
a])])rai.ser,  generally  must  include  the 
following  information:  an  analysis  of  the 
difference  in  sale  ])rices  (/.(■..  the  price 
at  which  the  seller  ac(iuired  the 
])ro])erty  and  the  price  at  which  the 
consumer  would  ac:(pure  the  property  as 
set  forth  in  the  consumer’s  purchase 
agreement),  changes  in  market 
conditions,  and  any  improvements 
made  to  the  pro])erty  between  the  date 
of  the  jn’evious  sale  and  the  current  sale. 

The  final  rule  also  recpiires  that 
within  three  days  of  the  application,  the 
creditor  provide  the  ajjjilicant  with  a 
hri(;f  disclosure  statement  that  the 
creditor  may  charge  the  apjdicant  for  an 
a])i)rai.sal,  that  tin;  creditor  will  j)rovide 
the  applicant  a  copy  of  any  ajipraisal, 
and  that  the  applicant  may  choose  to 
have  a  se])arate  apjnaisal  conducted  at 
the  exjjense  of  the  a])])licant.  Finally, 
the  final  rule  requires  that  the  creditor 
provide  the  cousumer  with  a  free  copy 
of  any  written  appraisals  obtained  for 
the  transaction  at  least  three  (3)  business 
days  before  consummation,  or  within  30 
days  of  determining  the  transaction  will 
not  he  consummated. 

In  many  resjiects,  the  final  rule 
codifies  mortgage  lenders’  current 
jiractices.  In  outreach  calls  to  industry. 
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all  respondents  reported  re(]niring  tin; 
use  ol  fidl-interior  a])praisals  in  tt.'i 
])er(:ent  or  more  ol  first-lien 
transactions  and  providing  copies  of 
a|)prai.sals  to  borrowers  as  a  inatt(!r  of 
conr.se  if  such  a  loan  is  originated."” 

The  convention  of  using  fnll-interior 
ajjpraisals  on  first  liens  has  been 
developing  to  iin])rove  underwriting 
(inality.  and  the  iin])lementation  of  this 
ride  would  assure  that  the  practice 
wonld  continue  even  under  different 
market  conditions. 

The  llnrean  notes  that  many  of  the 
provisions  in  the  final  ride  implement 
.self-effectiiating  amendments  to  TILA. 
The  costs  and  benefits  of  the.se 
jirovisions  arise  largely  or  in  some  cases 
entirely  from  the  statute  and  not  from 
the  ride  that  implements  them.  'Fliis  ride 
])rovides  benefits  comjiared  to  allowing 
these  TILA  amendments  to  take  effect 
without  implementing  regidations, 
howex’er,  by  clarifying  parts  of  the 
statute  that  are  amhignous.  Greater 
clarity  on  these  issues  covered  by  the 
rule  should  reduce  the  compliance 
burdens  on  covered  persons  by  reducing 
costs  for  attorney.s  and  compliance 
officers  as  well  as  potential  costs  of 
over-compliance  and  imneces.sary 
litigation."’- 

.Section  1022  permits  the  Hnrean  to 
consider  the  benefits,  costs,  and  impacts 
of  the  final  rule  .solely  com])ared  to  the 
state  of  the  world  in  which  the  .statute 
takes  effect  without  an  im])lementing 
regulation.  To  jirovide  the  public  better 
information  about  the  benefits  and  costs 
of  the  statute,  however,  the  Bureau  has 
chosen  to  consider  the  benefits,  costs, 
and  imjiacts  of  the  major  provisions  of 
the  final  ride  against  a  pre-statiitory 
baseline  (/.e.,  the  benefits,  costs,  and 
impacts  of  the  relevant  provisions  of  the 
Dodd-Frank  Act  and  the  regulation 
combined)."’-’ 

The  Bureau  has  relied  on  a  varietv  of 
data  sources  to  analyze  the  potential 
benefits,  costs,  and  impacts  of  the  final 
rule."’'’  flowever,  in  some  instances,  the 

R(!.s|)()ii(l(!iits  iiicludo  a  larjio  hank,  a  trado 
^nnip  of  .sniallni-  dopositfji’v  instilulions.  a  cnalit 
union,  and  an  indopcnidcait  inort^ago  l)ank. 

""  Rospondonts  inclndo  a  larfu;  l)ank.  a  Irath; 
i>|-onp  of  sinallor  cUipo.silorv  institutions,  and  an 
ind(!|)(!nd(!nt  moitf^a^ii  l)ank. 

‘"-While!  it  is  possil)li!  that  soino  clarifications 
would  put  ^rtiati!!' hnrdinis  on  criiditors  as  coinpareid 
to  what  th(!  statute!  we)uld  ultiin<Bte!ly  he!  fe)unel  to 
mandate!,  the!  lUn'e!aei  he!lie!ve!s  that  the!  rule!’s 
cliirifyiii'i  preivisieBiis  g(!ne!i-iillv  miti»ate!  hnrde!n. 

"’’’rhe!  lUireNin  has  elisi:re!tie)n  in  .my  reele!inakin^ 
to  cluMBse!  an  <ip|>re)|)ri<ite!  .se:e!pe!  e)f  aneilvsis  with 
ri!spe!ct  tei  pe)te!ntial  he!ne!fits  anel  e:e>sts  anel  an 
appreepriiite!  h;ise!line!.  'Ilu!  Bnresni.  as  a  niatte!r  eef 
eliscre!tie)n,  has  e:lu!se!n  to  de!se:rihe!  ii  hreiade!!'  I'iinj^e! 
e)f  pote!ntial  e!ffe!e:ls  tei  me)re!  fnllv  infe)nn  the! 
rule!inaking. 

‘‘"llu!  e!stiniate!s  in  this  analysis  iiri!  hiise!d  upein 
eheta  and  stati.stie:al  analyses  pe!rfe)rme!el  hy  the 


recjiiisite  data  are  not  available  or  are 
(piite  limited.  Data  with  which  to 
{|nantify  the  benefits  of  the  rule  are 
jiarticnlarly  limited.  As  a  result, 
portions  of  this  analysis  rely  in  part  on 
general  economic  princijiles  to  jjrovide 
a  (|iialitative  discussion  of  the  benefits, 
co.sts,  and  impacts  of  the  rule. 

The  primary  source  of  data  ii.sed  in 
this  analysis  is  data  collected  imder  the 
Dome  Mortgage  Di.sclosure  Act 
(IIMDA)."’^’  Because  the  latest  wave  of 

Munsm.  To  osliniiito  counts  und  pi'0|)(!rti(!s  of 
inoi'lgag(!s  for  (nititios  that  do  not  r(!port  nndi!r  tiu! 
llonu!  Mortgagt!  Disclosun!  Act  (IlMI)Al.  thi!  Bureau 
has  inatc:lK!d  1 IMDA  data  to  (iail  Report  data  and 
National  Moitgagi!  l.ic(!nsing  Syst(!m  (NMI..S)  and 
has  statistically  |)roj(!Ct(!d  (!Stiniat(!d  loan  counts  for 
thosi!  de|)ository  institutions  that  do  not  r(!port 
thc!se  data  either  und(!r  flMUA  or  on  the  NCUA  call 
r(!port.  Tlu!  Bunuui  has  projecl(!d  originations  of 
high(!r-priced  inoitgagc!  loans  for  depositories  that 
do  not  r(!port  HMDA  in  a  similar  fashion.  The.se 
proj(!Ctions  usi!  Poisson  r(!gre.ssions  that  estimati! 
loan  vohnn(!s  as  a  function  of  an  institution's  total 
ass(!ls.  (!mploynU!nt.  mortgagi!  holdings,  and 
g(!ographic  pres(!nce.  Neitlii!!'  H.MUA  nor  tlu!  (iail 
R(!port  data  havi!  loan  lev(!l  (!.stimat(!s  of  d(!l!t-lo- 
inconu!  (ITI'I)  ratios  that,  in  some  cas(!s,  dt!t(!rmine 
wh(!ther  a  loan  is  a  (|ualifi(!d  mortgagi!.  To  (!Stimat(! 
thi!S(!  ngur(!.s.  th(!  Bur(!au  has  matcluid  the  HMDA 
data  to  data  on  tIu!  historic-loan-p(!rformanc(!  (Ill.Pj 
datas(!t  provid(!d  hy  thi!  I-'IIFA.  This  allows 
(!stimation  of  coi!ffici(!nts  in  a  prohit  mod(!l  to 
pn!dict  DTI  using  loan  amount,  incomi!.  and  oth(!r 
viiriahli!s.  This  niod(!l  is  ihi!n  usihI  to  (!Stimat(!  DTI 
for  loans  in  1  IMDA. 

I  IMDA.  (!nacti!d  hv  (!ongr(!S.s  in  107,').  as 
iinpl(!m(!nt(!d  hy  tIu!  Bm-ism's  R(!gulalion  C,  |■(!(pnr(!s 
h!nding  institutions  annnallv  to  nipoil  puhlic  loan- 
l(!Vi!l  data  ri!garding  mortg.igB!  originations,  l-'or  mon! 
information.  s(!i!  hHf>:/ /\\\vw.f(itH:.oov/hn\(ln.  It 
shoidd  h(!  nott!d  that  not  all  inortgagB!  Ii!nd(!r.s  r(!port 
IIMDA  data.  TIu!  HMDA  data  capturi!  roughiv  00- 
0.')  p(!rcent  of  l(!nding  hy  llu!  l-'HA  and  7,')-8,') 
p(!rc(!nt  of  oth(!r  first-lii!n  home  loans,  in  Both  cas(!s 
including  lirst  liens  on  nianufaclur(!d  hom(!s  (which 
in  some  cases  art!  suhj(!cl  to  tIu!  final  ruh!].  HUD. 
Office  of  Policy  Dt!V(!lo|)m(!Tit  and  Ricsisu'ch  (201 1 1, 
"A  l.ook  at  the  FHA's  Fvolving  Mark(!t  .Shares  hv 
Race!  and  Fthnicity."  f '..S.  H(>usin<i  Markot 
(A)n(litiniis  (Mav).  |)p.  0-12.  De|)ositorv  institutions 
(including  credit  unions)  with  assets  less  than  .S40 
million  (in  201 1).  for  examph!.  and  thos(!  with 
hi'.'inches  exclusivtdv  in  non-metropt)litan  areas  and 
those  that  maki!  no  honu!  |)urcha.se  loan  or  loan 
refinancing  a  home  purt:has(;  loan  S(!cun!d  hy  a  first 
lii!n  on  a  dwelling,  ari!  not  re(|uiri!d  to  report  undi!r 
HMDA.  R(!porting  r(!(|uirem(!nts  for  non-d(!positorv 
institutions  dt!pend  on  .s(!veral  factors,  including 
wh(!ther  tlu!  companv  mad(!  lower  than  100  home 
purchase!  loans  or  r(!financings  of  home  purchase! 
ie)ims.  the  eleillar  veiluine!  e)f  me)rtg;ige!  Ie!neling  as 
shiire  e)f  te)tal  le!neling.  anel  wheellu!!'  the!  institulieen 
hiiel  at  le!ast  five!  applieiatieens.  e)riginalieins.  eer 
pureih.iseui  leians  freun  ineMreBpeililan  iire!iis.  Reihe!rt  B. 
Ave!ry.  Ne!il  Bhutt.i,  Ke!nne!th  P.  Bre!ve)e)rt  f4  (;le!nn  B. 
Uiume!!-.  The  .X/ortgeige!  Miirkrl  in  201 1 :  IIi<’hli}’hts 
Ironi  llu!  I)(il(i  linporttnl  undnr  llic  llonu'  ,\/or/gejge! 
Disclnsiin^  Act.  !)8  Fexl.  Re!S.  Bull..  De!e:e!mhe!r  2012, 
n.li.  In  aelelitie)!!.  HMDA  elat.i  usexi  in  this  .meilvsis 
ele)e!s  ne)l  ineduele  lnmsae:tie)ns  se!e:ure!el  hv  pre)pe!rlie!s 
le)e:iile!el  in  U..S.  Ie!rrite)rie!s.  eir  re!finane:e!  trimsiie:tie)ns 
whe!re!  the!  eixisling  leean  is  alresiely  a  re!finiuie;e!  e)r  ii 
suheirelinate!  lien.  Altheeugh  lhe!TII,A  HRM  rule 
weeulel  apply  te)  e)the!rwise!  e:e)ve!re!el  HPM1.S  in  thexse 
e;ale!ge)rie!S.  the!  Bnresiu  ele)e!s  ne)l  he!lie!ve!  Ihe!re!  are!  a 
high  numher  eif  triinsae:lie)ns  in  lhe!se!  e:ale!ge)rie!s.  Te) 
the  exleml  this  giip  unelerstates  e:e)sls.  that  effeH:!  will 
he  at  leeasl  partially  eeffseet  hy  the  eeverstatemeent 
resulting  fre)ni  int:luding  eetheer  elata  een  tr.insaedieuis 
that  eire!  neet  siihjeK:!  te)  the  rule. 


comjiloto  (lata  available  is  for  loans 
made  in  calendar  year  2011,  the 
emjiirical  analysis  generally  ii.ses  the 
2011  market  as  the  ha.seline.  Data  from 
the  4th  ipiarter  2011  bank  and  thrift  Gall 
Reports,"’"  the  4th  ipiarter  201 1  credit 
union  call  rejiorts  from  the  NGIIA,  and 
de-identified  data  from  the  National 
Mortgage  Licensing  .System  (NML.S) 
Mortgage  Gall  Reports  (MGR)  "’^  for  the 
4th  (piarter  of  2011  also  were  ii.sed  to 
identify  financial  institutions  and  their 
characteristics.  Most  of  the  analysis 
relies  on  a  dataset  that  merges  this 
depository  institution  financial  data 
from  Gall  Reports  with  the  data  from 
HMDA  including  MPML  counts  that  are 
created  from  the  loan-level  HMDA 
dataset.  The  unit  of  observation  in  this 
analysis  is  the  entity:  if  there  are 
multiple  subsidiaries  of  a  ])arenl 
company,  then  their  originations  are 
summed  and  revenues  are  total 
revenues  for  all  subsidiaries. 

Other  portions  of  the  analysis  relv  on 
})ro])erty-level  data  regarding  parcels 
and  their  related  financing  from 
DataQiiick  "’"  and  on  data  on  the 
location  of  certified  appraisers  from  the 
Appraisal  .Subcommittee  Registrv. "’’’ 

uii.pvoiy  iiationul  hank,  .Statu  munihur  hank,  and 
insurud  nonniuuihi!)'  hank  is  i'u(pdn!d  hv  its  pritmu  v 
Fuduial  ruguliitor  to  fill!  consolidatixl  Rupoits  of 
Condition  and  Income,  also  known  as  Call  Ruport 
data,  for  each  (|uarlur  as  of  thu  close  of  husiness  on 
the  last  day  of  each  calendar  (|uart(!r  (the  rei)ort 
datel.  The  specific  repoiting  ri!(|uirements  dep(!nd 
U|)on  the  size  of  the  hank  and  whether  it  luis  anv 
fonugn  offici!S.  For  moi'e  information.  see  /it//).-// 

\\  n  w2.l(lir.i>ov/ritII  Ifr  rpis/. 

'"'The  NML.S  is  a  national  r(!gistry  ol  non- 
d(!])osiloiy  financial  institutions  including  nu)itgage 
loan  originators.  Portions  of  tlu'  registiation 
information  are  i)uhlic.  The  Mortgage  Call  Ri!port 
data  are  re|)oi-ted  at  the  institution  level  and  include 
infoi'mation  on  the  ninnl)(!rand  dollar  amount  of 
loans  originated,  and  the  numhi!)-  and  dollar  amount 
of  loans  l)rok(!red.  The  Bureau  noted  in  its  .Sunmu!r 
2012  moi'tgage  pro|)osals  that  it  sought  to  obtain 
additional  data  to  supplement  its  consideration  of 
the  ruh!makings.  including  .'uiditional  data  tVom  the 
NMl.S  and  the  NMLS  Mortgage  (iall  Rejrort.  loan 
file  extiacts  from  various  lendei-s.  and  data  from  the 
pilot  phases  of  the  .Nijtional  Mortgage  Datahase. 

Fach  of  these  datii  sources  was  not  mxiessarilv 
relevant  to  each  of  the  rul(!niiikings.  Th(!  Bureau 
used  the  additional  data  from  NML.S  and  NML.S 
Mortgage  Call  Re|)ort  data  to  better  corroborate  its 
estim.ite  the  contours  of  the  non-depositorv 
segment  of  the  nioitgage  market.  The  Bui'eau  has 
received  loan  file  extracts  from  three  l(!nders.  hnt 
at  this  point,  the  data  from  one  lender  is  not  usable 
and  the  data  from  the  other  two  is  not  sufficiently 
standardi/.(!d  nor  represent.itive  to  inform 
consideration  of  the  final  rule.  .Additionallv.  the 
Bureau  has  thus  lar  not  vet  reci!ived  data  from  the 
Nation;)!  Mortgage  D;it;)l)ase  pilot  phases.  The 
Bure:in  ;)lso  i-e(|uested  that  coinment(!rs  submit 
r(!lev;mt  d:)t:).  .-Ml  probative  dat;)  submitted  hv 
couuuenters  !ire  discussed  in  this  final  rule. 

'"'*D;it:)Quick  is  a  d;ilah:ise  of  |)rop(!rty 
ch;ir;icteristics  on  more  than  120  million  pi'op(!i'ties 
;uul  250  million  pro|)(!rty  tr<ms:)ctions. 

'""The  N;)tional  Registrv  is  a  d;)l:ihase  containing 
selected  information  about  St;ite  certified  and 
licensed  real  estate  ;i|)pr;!isers  :nKl  is  puhliciv 
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’ral)ulations  of  the  DataQuick  data  are 
used  for  estimation  of  tlie  fre(|uen(;y  of 
prt)j)erties  being  sold  within  180  days  of 
a  previous  sale.  The  Appraisal 
.SulH;ominittee’s  Regi.strv  is  used  to 
describe  the  availahilitv  of  apprai.sers. 

Polmtiul  Banal  its  oj  tha  Biila  for 
(iovaivd  liaisons  ond  (ionsiiinars 

In  a  mortgage  transaction,  the 
appraisal  helps  the  cnuhtor  avoid 
lending  based  on  an  inflatcul  valuation 
of  the  property,  and  similarly  heljis 
consumers  avoid  borrowing  based  upon 
an  inllated  valuation.  Assuming  that 
full-interior  a])praisal.s  conducted  by  a 
certified  or  licenscul  appraiser  are  more 
accurate  than  other  valuation  methods, 
the  rule  would  improve  the  (piality  of 
home  valuations  for  tho.se  transactions 
where  such  an  ajjpraisal  would  not  he 
piuTormed  currently.  While  the 
aj)praisal  is  used  by  the  cnulitor,  the 
imj)roved  valuation  also  can  prevent 
inflated  valuations  that  would  lead 
consumers  to  borrowing  that  would  not 
1m!  supj)orted  by  their  true  home  value, 
as  well  as  deflated  valuations  (such  as 
those  that  do  not  value  an  interior 
which  is  of  different  than  average 
(jualitv)  that  can  lead  consumers  tt)  he 
(digihle  for  a  narrower  class  of  loan 
products  that  are  jiriced  less 
advantageously.  'I'he  nupiirement  that  a 
.second  a))prai.sal  he  conducted  in 
certain  circumstances  would  further 
nuluce  the  likelihood  of  an  inflated 
.sales  price  for  those  tran.sactit)ns. 

Banafits  to  covavad  parsons. 
Transactions  wh(!re  the  collateral  is 
overvalued  expose  the  creditor  to  higher 
default  risk,  fly  tightening  valuation 
standards  for  a  class  of  transactions  that 
are  already  priced  as  higher-risk 
transactions,  the  rule  mav  reduce  both 
the  risk  of  defaidt  for  creditors,  as  well 
as  more  accurately  value  the  collateral 
available  to  the  creditor  in  the  event  of 
default.  Furth(;rmor(i.  by  retpiiring  the 
use  of  full  int(!rior  appraisals  in 
tran.sactions  involving  covered  HPMLs, 
the  statute  prevents  cnulitors  from 
attempting  to  compete  on  jirice  by  using 
less  costly  and  iiossihlv  less  accurate 
valuation  methods  in  underwriting. 
Fliminating  the  ability  to  use  lower-cost 
valuation  methods,  and  then^hv 
eliminating  |)rice  competition  on  this 
component  of  the  transaction,  mav 
hmiefit  firms  that  prefer  to  emplov  more 
thorough  valuation  methods. 

Banafits  to  consninars.  The  final  rule 
ensures  that  covered  HflMl,  tran.sactions 
will  have  a  written  interior  appraisal, 
and  in  some  cases  a  second  written 
interior  appraisal,  and  that  consiniKirs 
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will  receive  an  appraisal  notice  and  a 
copy  of  these  appraisals.  These 
recinirements  will  mostly  benefit 
consumers  who.se  transactions  would 
not  already  have  written  interior 
a])])raisals  a  copy  of  which  thiyv  receive. 
The  benefits  enjoyed  hv  these; 
consumers  an;  d(;.st:rih(;d  below. 

Individual  consumers  (;ngage  in  real 
e.state  transactions  infreepiently,  so 
d(;v(;loping  thi;  expi;rtise  to  value  r(;al 
estate  is  costly  and  consumers  often  rely 
on  ex])(;rt.s.  such  as  real  e.state  agents,  as 
w(;ll  as  on  list  pric(;s.  to  make  ])rice 
determinations.  I’he.se  methods  may  not 
lead  a  consumer  to  an  accurate 
valuation  of  a  ])ropertv  they  intend  to 
purchase.  I^or  examph;,  there  is 
evidence  that  real  estate  agents  .sell  their 
own  homes  for  significantly  more  than 
other  similar  homes,  which  suggests 
that  consumers  may  not  he  able  to 
accurately  ])rice  the  homes  that  they  are 
.s(;lling.""  Other  research,  this  time  in  a 
laboratory  setting.  ])rovide,s  evidence 
that  individuals  an;  sensitive  to  anchor 
valu(;.s  when  estimating  home  prices.' ' ' 
In  such  cases,  an  ind(;pend(;nt  signal  of 
the  valui;  of  tlu;  home  should  h(;n(;fit  the 
consumer.  Having  a  professional 
valuation  as  a  point  of  reference;  may 
help  consumers  who  an;  ap|)lying  for  a 
UPMb  to  gain  a  more  accurate 
understanding  of  the  home’s  value  and 
improvi;  overall  market  efficiency, 
relative  to  the  case  where  the  knowh;dge 
of  true  valuations  is  mon;  limited.' 

While  the  consumer  can  order  an 
appraisal  voluntarilv  at  any  time,  an 
especially  valuable  time;  for  the 
consumer  to  receive  a  copy  of  an 
appraisal  is  before  closing  an  UPMb — 
whether  it  is  for  a  home  jiurchase.  a 
refinance,  or  a  home  improvement. 
Undoubtedly,  some  consumers  an; 
aware  of  the  benefits  of  an  appraisal, 
and  could  have  decided  for  themselves 
whether  they  want  to  pay  for  it  if  one 
was  not  required  or  otherwise  prepared 
and  jjrovided  under  standard  industry 
))ractice.  However,  other  consumers 
may  he  unaware  of  the  benefits  of  an 
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appraisal  in  terms  of  inqiroving 
accuracy  of  a  home  valuation,  and  to 
these  consunuirs  the  rule  is  esjiecially 
valuable  in  an  HPMb  transaction  that 
would  not  otherwise  include  an 
appraisal.  Moreover,  even  the 
consumers  who  are  aware  of  the  benefits 
would  not  he  able  to  use  the  self- 
ordered  appraisal  for  anv  transactions 
with  creditors,  since  tho.se  reipiire 
creditor-ordered  valuations. 

The  flureau  believes  that  ensuring 
HPMb  borrowers  receive  appraisals 
ensures  that  they  will  have  more 
accurate  information  about  the  value  of 
their  dwelling,  and  therefore  about  their 
net  worth  and  whether  they  have  anv 
ecpiity  in  their  dwelling.  For 
transactions  that  would  already  include 
the  ajipraisal,  the  rule  ensures  that  in 
similar  tran.sactions  consumers  will 
continue  to  have  an  ap])rai.sal;  for  other 
tran.sactions,  the  rule  will  result  in  the 
appraisal.  In  either  ca.se,  more  accairate 
information  leads  to  better  decisions 
and  can  li;ad  to  mori;  inve.stment  in  the 
pro])erty  in  some  cases  by  removing  the 
uncertainty  over  the  value  of  the 
dwelling.  The  ap])rai.sal  may  also  hel]) 
to  inform  the  consumer  of  whether  they 
may  he  over|)aying  for  tlu;  i)ro])erty  with 
a  new  home  purcha.se,  about  to  invest 
more  into  a  proi)(;rly  that  might  hi; 
valued  at  l(;s.s  than  they  think  with  a 
home  im])rovement  loan,  or  about  to 
pay  tlu;  refinance  cost  on  a  ])roperty  that 
th(;y  should  si;ll  instead.  The  latt(;r  two 
j)oints  are  espi;cially  valuable  for 
consumers  who  are  in  negative  eiiuity, 
or  "underwati;]'”  situations  (where  the 
loan  amount  exceeds  the  value  of  the 
dwelling).  A  c:on.sumer  who  finds  out 
that  she  is  not  underwater,  when  she 
thought  that  she  might  have  been,  has 
an  incentive  to  continue  investing  in  the 
property  and  make  sure  that  slu;  iloes 
not  lose  it  in  foreclosure  orotherwi.se 
default.  Conversely,  a  consumer  who 
finds  out  that  he  is  underwater,  when  he 
thought  that  he  might  not  have  been, 
might  have  second  thoughts  about  any 
investments,  and  will  jiotentially  want 
to  pursiii;  loss  mitigation  options  or,  if 
they  do  not  succeed  and  the  consumer 
is  facing  financial  difficulties  or  default, 
agree  on  a  short-sale  or  on  a  de(;d-in-lien 
of  foreclosuri;  with  the  cr(;ditor. 

Aside  from  the  aforementioned 
decisions,  dei)ending  on  the  alternative 
valuation,  an  appraisal  can  help  the 
consumer  to  lower  their  projiertv  tax,  to 
forgo  private  mortgage  insurance  (PMl), 
and  to  choose  the  corr(;ct  ])roperty  value 
for  insuranc;e  purpo.ses.  A  lower  loan-to- 
value  (bTV)  ratio  might  also  r(;.snlt  in  a 
lower  interest  rate  on  the  loan,  all  else 
eipial,  as  discussed  further  below. 

Again,  the  final  rule  ensures  the.se 
h(;n(;fit.s  are  available  to  consumers  in 
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transactions  tliat  do  not  currently  have 
a])j)raisals  or  provide  co])ies  to 
ap|)licants. 

It  a  borrower  is  prepared  to  ])ay  an 
inllatcul  price  for  a  pro])erty,  then  an 
ap])raisal  tliat  reflects  its  value  more 
accurately  may  ])revent  the  transaction 
from  being  comj)leted  at  the  inflated 
l)rice  and  comsecpumtlv.  at  a  higher  loan 
amount,  wliicli  wonld  he  inon;  costly  to 
tlie  consumer  who,  in  tlie  c;asi!  of  an 
tll’Ml,  borrower,  also  may  have  fewer 
resources  to  rei)ay  tlu;  loan.  This  is 
particularly  true  when  consitlering  that 
transactions  subject  to  the  rule  will  h(! 
tho.se  llPMLs  that  are  not  (pialified 
mortgages,  and  whit:h  tlierefore  may 
involve  higher  points,  greater  fees,  or  a 
higher  deht-to-income  ratio,  among 
other  differences.  In  addition  to  the 
direct  costs  of  paying  more  than  the  true 
value  for  a  property,  buying  an 
overvalued  j)roperty  is  associated  with 
higher  risk  of  default.  If  a  propertv  that 
is  sold  shortly  after  its  previous  sale  is 
more  likely  to  have  an  inllated  price, 
since  it  may  have  he(m  ])nrcha,sed  the 
first  time  with  the  intention  to  improve 
the  property  ([uickly  and  re.sell  it  for  a 
])rofit,  the  additional  appraisal 
r(!(|nir(!ment  also  wonld  help  ensure  an 
accurate  estimate  of  the  value  of  the 
])roperty.  This  would  he  particularly 
true  in  transactions  involving  fraudulent 
I1il)ping  using  an  inadecpiate  or 
im])ro])erly  ])erformed  first  a])j)raisal. "  * 
luisuring  a  more  accurate  valuation  of  a 
Hipped  pn)j)erty  might  he  es])ecially 
valuable  to  a  consumer  when  borrowing 
an  III’ML  (due  to  its  higher  price),  lu  the 
case  of  subordinate-lien  transactions, 
the  full-interior  a])praisal  requirement 
may  prevent  horrowcirs  on  UPMLs  from 
extracting  too  much  equity  if  their 
property  is  overvalued  Iw  other 
valuation  methods.  Accordingly,  the 
appraisals  required  l)y  the  final  rule 
could  reduce  the  chance  consumers 
would  he  in  a  negative  ecputy  or  near 
negative  ecjuity  situation,  which  can 
limit  refinancing  and  selling 
opportunities. 

At  the  same  time,  if  a  borrower  is 
prepared  to  take  out  an  HFML  based 
upon  the  creditor's  use  of  a  valuation 
other  than  an  interior  appraisal,  that 
valuation  mav  h(!  le.ss  likelv  to  take  into 
account  uni(|ue  characteristics  of  the 
subject  j)roj)erty,  such  as  its  setting  in 
the  immediate  neighborhood,  its  views, 
the  (juality  of  the  exterior  or  the 
residential  structure,  or  its  interior 
condition.  For  borrowers  where  direct 
assessments  oftho.se  characteristics 


"■'(;( >11  <>n!ss  lias  noted  a  coiicorn,  lor  oxainiili!. 
that  iiaiiios  to  a  lliiiping  transaction  "can  often  find 
an  appraiser  to  inflate  the  home's  value."  11. Rep. 

1  (May  4.  2l)()!l)  at  iiO. 


wotild  have  inqiroved  the  valuation,  the 
price  of  the  lo;m  may  he  ha.sed  u])on  an 
1/rV  ratio  that  is  ovttrstated,  and  the 
loiiti  tnay  he  overpriced  to  the  extent 
th.it  higher  LTV^s  correlate  with  higher- 
priced  locins. 

The  final  rule  also  may  snpjiort 
greater  consunutr  choice  in  Ill^ML 
tratisactions,  to  the  extent  tiew  creditors 
treitt  the  ap])rai.sals  riujuired  as  |)ortahle. 
For  exanqtle,  the  FllA  has  ttiken  ste})s 
to  ensure  a))praisal  portability  iti  the 
sitttation  of  iin  “apjilicant  who  has 
gotten  to  the  ajqnaisal  stage  of  the  home 
loan  ]3roces.s,  but”  the  a|)|)licant  decides 
he  or  she  is  “di.ssatisfied  with  |the| 
lender  and  decidejs)  to  find  a  new 
one.”  '  '•*  The  final  rule  ensures  that  if 
consumers  would  not  otherwise  have  an 
ajipraisal  in  HPML  transactions  for 
which  they  have  ap])lied.  then  they  will 
have  an  apprai.sal  that  may  he  able  to  he 
used  in  alternative  transactions  that  the 
consumer  may  pursue. 

Codifying  HPML  valuation  standards 
across  the  industry  likely  would 
siuqilifv  the  .sho])])iug  proce.ss  for 
consumers  who  receive  HPML  offers. 
First,  for  consumers  in  HPML 
tran.sactions  that  would  not  have 
otherwise  included  an  ap|)rai.sal.  the 
a])])rai.sals  re(|uired  by  the  ride  may  hel]) 
to  improve  consumers’  nnder.stauding  of 
the  determinants  of  the  value  of  the 
])roperty  that  they  intend  to  jiurchase.  lu 
cases  where  a  loan  is  deided  due  to  an 
apjiraiser  valuing  ihi;  properly  at  less 
than  the  contract  price,  the  a])|)raisal 
will  include  supjiort  for  its  findings  of 
the  lower  value,  which  may  helj)  the 
consumer  in  future  negotiations  or 
ju'operty  searches.  Second,  codifying 
a])])raisal  standards  across  the  industry 
would  simjdify  the  shop])ing  process  for 
consumers  by  making  the  proce.ss  of 
ap])lying  for  HPMLs  more  consistent 
between  lenders.  Full-interior  appraisals 
typically  cost  more  than  other  valuation 
methods,  and  apprai.sal  costs  are  often 
passed  on  to  consumers.  Consumers 
may  not  under.stand  the  differences 
between  different  valuation  methods  or 
know  that  different  creditors  will  use 
different  methods,  and  therefore  may 
benefit  from  the  standardization  the  ride 
can  he  expected  to  ])romote. 

The  final  ride  also  will  ensure  that 
liorrowers  in  covered  HPML 
tran.sactions  involving  subordinate  liens 
receive  a  notice  informing  them  about 
the  apjn  ai.sal  jirocess,  of  their  ability  to 
order  their  own  apiiraisal,  and  tliat  they 
will  receive  cojiies  of  any  ajipraisals  at 
least  three  business  davs  prior  to  the 


'  "  Sea  l••|  lA  I'AQ  "Arv  I'l  I A  I  lonii!  I.oiin 
Ap|)i'aisals  l’()ilal)l(!''"  availal)l(!  at  hit]):// 

\\  \\  \v.llui.cani/llta_cirlicla.alni?i<l=3r>0,  cilinfi  I''l l/\ 
M()ilsa<>iH!  I,(!tl(ir  l)!)-2(l  (.Sapt.  1«.  2()()!l)  (.Stalin}*  tliat 
FI  I A  programs  allow  lor  appraisal  portability). 


consummation.  Under  FCOA  section 
701  (e)  and  its  implementing  rules, 
aiiplicants  in  tran.sactions  secured  hv  a 
first  lien  on  a  dwelling  will  receive  this 
notice  and  a  copy  of  an  appniisal;  under 
this  provision  in  the  statute  and  the 
Bureau’s  2013  FCOA  Appraisals  Final 
Rule,  which  takes  effect  on  (annary  18, 
2014,  these  requirements  do  not  ajiplv 
to  suhordinate  lien  transactions, 
however.  The  final  rule  fills  this  gap  for 
borrowers  on  covered  HPMLs,  ensuring 
they  are  better  informed  prior  to 
entering  into  subordinate  lien  loans, 
such  as  for  home  improvement  (inrpo.ses 
and  other  common  ])ur|)oses. 

Potential  (lasts  ol  the  Hale  for  (lovored 
Persons 

The  co.sts  of  the  ride,  which  are 
jiredominantly  related  to  conqiliance, 
are  more  readily  ijiiantifiahle  than  the 
benefits  and  can  he  calculated  based  on 
the  mix  of  loans  originated  by  an  entity 
iind  the  niimher  of  emjiloyees  at  that 
entity.  These  conqiliance  costs  may  he 
considered  as  the  discrete  tasks  that 
would  he  reijuired  by  the  ruli!.  The.se 
can  he  siqiarated  into  costs  that  are 
associated  with  the  origination  of  a 
single  HPML  and  the  costs  of  reviewing 
and  inqilementing  the  regulation. 

(lasts  per  HPML.  The  costs  of  the  rule 
for  covered  jier.sous  that  derive  from 
reijuiremeuts  to  obtain  appraisals 
(Uqiend  on  the  numher  of  aiijiraisals  that 
would  he  conducted,  above  and  hevond 
current  pnictice,  and  the  degree  to 
whit:h  those  co.sts  are  passed  to 
consumers.  For  HMDA  rejiorlers,  counts 
of  HPMLs  that  are  purchase-money 
loans,  first-lien  refinance  loans,  or 
clo.sed-end  suhordinate  lien  loans  are 
conqnited  from  the  loan-level  HMDA 
data.  Accejited  stati.stical  methods  are 
used  to  project  loan  counts  for  non- 
HMDA  reporting  depositorv 
institutions."’’  Estimates  of  the  numher 
of  loan  officers  are  calculated  from 
similar  projections  of  ajqdications  per 
institution. 

The  calculation  of  co.sts  for  IMBs  u.ses 
a  slightlv  different  approach. 

Consistent  with  the  results  from  HMDA- 
reporting  IMBs,  the  Bureau  e.stimates 
the  co.sts  to  IMBs  hv  midtiplving  a  cost 
per  loan  by  the  total  numher  of  loans 
originated  hv  IMBs.  To  obtain  a  count  of 
full-time  equivalent  emjilovees.  this 
numher  is  imputed  for  HMDA-reporting 
IMBs  based  on  the  numher  of 


' '  ’  I’ois.scin  riigrossions  iiro  run.  projuding  loiin 
volunius  in  lliuso  caingnrios  on  llu;  niitural  log  ot 
clianicloristics  iiviiilnbli!  in  llio  Call  Ko|)orls  (total  I- 
4  latnilv  n!si(lontial  loan  volnino  outstanding,  lull- 
liino  (K|uival<!nl  (!m|)lov(!i!S.  and  assots).  soparalolv 
for  oacli  c:al(!gory  of  diiposilory  institutions. 

' ‘'■■■|nd(!pondonl  Morlgago  Bank  "  rofors  to  non- 
doposilorv  morlgago  londors. 
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applications  (assuming  1.38  days  per 
loan  aj)j)lication).' 

llased  on  lhe.se  data  sources,  the 
Hni't'an  «!stimates  that  theri!  were 
approximately  2t)2. ()()()  lll’MLs  in  2011. 
(il  the.se.  the  Onreau  estimates  that 
140.000  were  pnrcha.se-moniiv 
mortgages.  110.000  were  first-lien 
refinancings,  and  30.000  wen;  clo.sed- 
end  snhordinate  lien  mortgages  that 
were  not  part  of  a  |)un.hase 
transaction.'  Due  to  the  exemj)tions 
from  the  rule,  only  a  subset  of  HFMLs 
will  he  covenul  hv  the  rule.  Qualified 
mortgages,  for  example,  an)  exempt  from 
the  final  rule,  as  are  reverse  mortgages, 
loans  for  initial  construction,  temj)orarv 
bridge  loans,  and  new  manufactured 
housing  .sales.""  Con.servatively.  the 
Bureau  is  prej)aring  this  estimate  based 
upon  a  loan  count  without  .sid)tracting 
con.struction  loans,  temporary  bridge 
loans,  loans  for  new  manufactured 
housing,  or  reverse  mortgages.  While 
these  loans  are  exempt  from  the  final 
rule,  the  data  sources  do  not  separately 
break  them  out  and  nationally- 
rej)resentative  data  on  the  numher  of 
loans  that  fall  into  the.se  specific 
categories  and  also  meet  the  HFML 
definition  is  not  available.'-" 
Subtracting  only  those  HFMLs  that 
would  he  (jnalified  mortgages  under 
Regulation  Z.  §  1()2(>. 43(e) '-'  results  in 


"^Siimil  .X^iinval  and  I'avi?  Waiij;.  /'cnYTsc 
IniunUivfs  at  llu‘  Udiiks':^  IWulftH  t-  from  hxm 
Offirors  (Msdciral  Rnsni  vi;  Hank  iit Cliica^o  Woikiii” 
I’apcfl  2(I0<I-0K). 

'"‘l’iir(:has(!-monnv  m<iilf>asi!s  includo 
siil)()r(linale-li(!n  Ifl’Ml.s  ll\at  witi;  part  ol  a 
purclias)!  transaction.  The  HuriNin  assumes  that 
these  loans  \v(!re  part  ol  a  transaction  w  liere  tlie 
lirst-limi  morteaHe  was  not  a  HI’.Ml.:  to  tlie  extimt 
that  any  of  tlie.se  suliordinate-limi  purcliase-moiKiy 
UI’.\II*s  well!  part  of  a  transaction  wliere  the  first 
lien  niortf^aj^e  was  a  UI’ML  till!  costs  ini])os(Ki  liv  the 
rule  would  lie  doulile-counted.  Kirst-lien 
refinancines  include  loans  classified  as  first-lien 
■■home  improvement ■■  loans  in  HMDA. 

"a  Very  conservatively,  the  l’R.\  hurden  e.sliniates 
for  Aeeiicies  other  tlian  the  lliireaii  do  not  estimate 
and  exclude  the  numher  of  HP.MLs  that  are 
(pialified  morteaecs.  Bv  contra.sl.  based  upon  data 
availahle  to  it.  the  Bureau  does  so  in  this  section 
11)22  analysis  and  its  Regulatory  Flexiliility  Act 
certiluuitioii. 

'^".Similarly,  no  snhtractions  are  made  for  lioats. 
trailers,  or  mohile  liomes.  whicli  al.so  are  exempt 
from  the  final  rule.  The  Bureau  also  notes  that 
ll.\tl).\  data  includes  same-creditor  refinances  with 
lower  rates  and  new  payment  schedules,  within  tlie 
meanine  of  12  CfR  ltl2t).2l)(a)(2).  For  purpo.ses  of 
this  anaivsis.  the  Bureau  assumes  the  final  rule 
applies  to  those  transactions,  whicli  the  IIMD.A  data 
also  does  not  se"re};ate.  This  assnmption  also 
accounts  for  the  fact  that  these  transactions  would 
not  lie  (|ualified  niorl^aees.  under  Regulation  '/. 
comment  4;i(a)-l  adopted  in  the  2t)i:i  ATR  Final 
Rule. 

The  final  rule  exempts  all  loans  that  would 
meet  one  or  more  of  the  definilions  of  ipialified 
morlf;ase  in  1?  l()2().4;i(e).  .See  also  21)111  ATR  Final 
Rule,  availalile  at  http://consiimorfiiumc(;.<’ov. 

These  loans  are  lliendore  excluded  from  the  fil’MI. 
count. 


a  loiin  count  of  approximately  2(i.()()() 
Hl’MLs  that  arc  not  (|iialifio(i  mortgago.s. 
12.000  of  which  wore  purcha.so-monoy 
mortgages.  12.000  of  which  were  fir.sl- 
lien  refinancings,  ami  2,000  of  which 
were  clo.sed-eiul  snhordiiicite  lien 
morigiiges  tluit  were  not  jiart  of  <t 
pnrcha.se  Iran.stiction.  'fhese  are  the 
ntnnher  of  loiins  origititiled  tmnttally 
that  the  Bnrean  conservatively  estimates 
cnrrentlv  would  he  snhject  to  the  fiiiiil 
rule. 

d’he  Bnrean  estimates  that  the 
prohtihility  that  fnll-inlerior  appi'tiisals 
are  conducted  as  part  of  enrrent  pnictice 
is  O.'i  jiercent  for  pnrehase-monev 
Iran.sactions.  00  |)ercent  for  refinance 
transactions,  and  .1  percent  for 
snhordinate  lien  mortgage 
tran.sactions.'--  The  Bnrean  therefore 
estimates  that  the  pro|)osal  would  lead 
to  fnll-inlerior  appraisals  for 
a])])roximately  3,800  HPML  originations 
annually  that  would  not  otherwi.se  have 
a  fnll-interior  apprai.sal.'-  *  A  ])ortion  of 
the.se  HBMLs  al.so  would  he  snhject  to 
the  i^ecjiiirement  that  lenders  obtain  a 
second  fnll-inlerior  appraisal  in 
situations  where  the  ht)me  that  would 
.secure  the  higher-risk  mortgage  is  being 
lesold  at  or  within  180  days  at  a  higher 
price  that  exceeds  the  .seller's 
accpiisition  p]ice  by  10  percent  (if  the 
seller  accpiii’ed  the  ))ropei'ty  within  00 
days)  or  20  ])ercent  (if  the  seller 
ac(inired  the  ])roperly  within  01  to  180 
davs).  Based  on  FHFA  e.stimates  fi^om 
DataQnick  noted  in  the  i)ropo.sal.  the 
Bnrean  estimates  that  the  ])i'0|)ortion  of 
sales  that  are  lesales  within  180  davs  is 

percent.  A  significant  nnmher  of 
HFMLs  financing  resales  would  not  he 
snhjecl  to  the  .second  appiai.sal 
reejnirement,  however,  due  to  the  jnice 
inci'ease  thresholds  di.scus.sed  above  and 
to  various  exem])tions  from  the  .sec:ond 
appraisal  requirement.  For  ])nrposes  of 
estimating  the  nnmher  of  HPMLs  that 
are  subject  to  the  second  appraisal 
recjniremenl,  however,  the  Bnrean 
conservatively  only  excludes  the 
estimated  nnmher  of  loans  subject  to  the 
exemption  for  rn)al  loans. '-■*  The  rural 


As  otlmr  A<>im(:i(!s  nultul  in  llu;  iirupusud  l  ulu. 
ludui'iil  ru^uliitions  do  mil  ruquiru  inlurior  appraisids 
in  .siimi!  casus,  such  as  lor  tran.siictious  hulow 
S2.'i().()(l().  To  Ihu  uxiunt  ciuditors  in  those 
transactions  uluct  not  to  order  interior  appraisals, 
those  transactions  would  Tall  within  the  .‘i  percent 
of  purchase-monev  transactions.  10  percent  ol 
relinance  transactions,  and  !).'i  jiercent  ol 
snhordinate  lien  transactions  in  whidi  the  Bureau 
assumes  no  interior  appraisal  is  cnrrentlv 
perloinied. 

'-:*(.'■)%*  12.240)  +  (10"/:.*1  1.0.'')())  -r  {<),'■)');. *2. 001 )  = 
.1.704. 

'-■*  The  Bureau  has  not  Been  aide  to  locate 
nalionallv-representative  data  on  the  numher  ol 
Ill’MLs  tlial  ai'e  Hips  that  tall  within  other 
cate}*ories  ol  transactions  that  aie  exempt  Irom  the 
second  appraisal  requirement. 


exemption  exclnde.s  20.8  ])ercent  of  the 
relevant  market  by  Iran.saction  volume, 
according  to  the  2011  HMDA  data.  The 
Bnreiui  therefore  e.stimate.s  that  this 
provision  of  the  rule  would  iiiijily  to 
apiiroximately  .^00  HI’MLs  annually.'-'' 
Accordingly,  the  Bnrean  estimates  that 
the  nnmher  of  1  IFMLs  snhjecl  to  only 
one  new  interior  aiipraisal  under  the 
rule  would  he  3.800,  and  the  nnmher  of 
HFMbs  subject  to  a  second  interior 
appraisal  under  the  rule  would  he  .'500, 
resulting  in  ii  combined  addition  of 
4.300  interior  apjiraisals  to  HFML 
transactions  each  year.  This  comhined 
addition  is  the  estimated  total  effect  of 
the  rule  on  the  nnmher  of  appraisals 
each  year. ' 

The  following  discussion  considers 
estimated  compliance  costs  in  the  order 
in  which  they  ari.se  in  the  mortgage 
origination  jn’oeess.  First,  the  rule 
requires  that  the  creditor  furnish  the 
a])])licant  with  the  disclosure  required 
by  ^  102().3.5(c)(.'5)(i). The  cost  of  this 
disclosure — at  mo.st,  deliverv  of  ti  single 
])iece  of  ptiper  with  a  standardized 
disclosure  that  could  he  delivered  with 


'-"(12.24<)*.')':'»*(l()()%  -  20.(1%))  =  4«(i. 

'-'■The  Bureau  helieves  lhal  umler  the  2012  ATR 
F'iiial  Rule  creditors  aeiierallv  will  he  able  to 
determine  at  the  outset  ol  the  application  process 
whether  the  loan  will  he  a  qualilied  morl"age.  .Some 
creditors  mav.  Idr  their  own  risk  management  and 
at  their  option,  over-conqily  during  the  application 
process  to  mitigate  anv  risk  that  due  to  an  error  the 
loan  as  closed  or  handled  post-closing  ultimateh’ 
would  not  he  a  qualified  mortgage.  For  exanqile. 
under  the  temporary  c]ualiried  mortgage  provision 
related  to  CSFs.  a  creditor  may  deteiinine  early  in 
the  application  process  that  a  proposed  lll'Ml. 
would  he  a  (pialilied  mortgage  because  it  meets  the 
fa  iteria  lor  purtliase  or  guarantee  hv  a  {kSFi 
consistent  with  c:omment  42(e)(4)(iii)-4  in  the 
Bureau ■.s  2012  .\TR  Final  Rule,  hut  later  find  that 
the  loan  is  rejected  hv  the  (ISFi  as  ineligible  lor 
reasons  unrelated  to  tlu;  Hl’ML  rule.  For  the  loan 
to  he  a  cjualilied  morigagix  it  is  not  necessarv  that 
the  loan  ultimately  he  |nirchased  or  guarante(!d  hv 
tlu!  (;SF.  But  il  the  original  eligilrilitv  (hstermination 
were  invalid,  then  this  could  create  a  risk  that  the 
loan  would  not  mi!et  the  delinition  ol  a  (lualilied 
moitgage.  Such  a  loan  potentially  still  could  meet 
the  delinition  ol cpialil'ied  mortgage  on  other  bases 
than  being  eligible  lor  purchase  or  guarantee  hv  a 
(kSF.  But  ilnot.  thim  under  this  final  rule, 
origination  of  suc:h  a  loan  would  have  Ihmui  a 
violation  if  the  cnalitordid  not  compiv  with  tlu; 
r(Hpiirements  for  lll’ML  appraisals  and  no  other 
(txcnnption  apiiliial.  Whih;  tlursc;  situations  mav  lx; 
infrequent,  sonu!  creditors  mav  s(!ek  to  over-compiv 
in  ordiM'  to  mitigate  the  risk  thev  mav  pose.  The 
Burisiu  do(!S  not  helirn’i;  over-com|diance.  to  control 
for  the  risk  of  an  (!rron(H)us  (hgca'inination  hv  the; 
creditor  that  the  loan  was  a  (lualified  mortgage, 
woidd  lead  to  cnalitors  ordering  a  significant 
munlKU'  of  new  appraisals  above  lhos(!  estimated 
here. 

"^^Ciiiditors  must  disclose  the  following 
statement,  in  writing,  to  a  consumer  who  applies  for 
a  higher-risk  mortgag(!  loan:  ■'We  may  order  an 
appraisal  to  determine  the  propertv's  value  and 
charge  you  for  this  ajipraisal.  We  will  give  vou  a 
copy  of  any  a|)prai,sal.  even  if  your  loan  does  not 
close.  You  can  also  pav  for  an  additional  appraisal 
for  vour  own  use  at  vour  own  cost." 
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other  doeunients  or  disilosunis — would 
l)(!  very  low. 

S(!(;on(l,  the  rule  r(;(]uire.s  llu!  creditor 
to  verily  whether  a  loan  is  a  I  Il^ML. 
Howev(!r.  the  Bureau  l)elieves  this 
activity  does  not  to  introduce  anv 
significant  costs  Inwond  the  regular  cost 
of  l)usin(;ss  Ixjcause  cnulitors  alreadv 
must  com])are  APRs  to  APOR  for  a 
variety  of  com])liance  purposes  under 
(;xisling  Regulation  Z  or  to  (lel(!rmine 
if  a  loan  is  sul)ject  to  tlx;  j)rotections  of 
the  Home  Ownership  and  Ixjuity 
Protection  Act  of  lt)94  (HOfiPAj. ' 

The  third  step  is  an  o])tional  one.  If 
a  creditor  dcicides  to  seek  to  be  eligible 
for  the  safe  harbor  i)rovided  for  in 
§  l()2().3.'5(c)(3Kii).  the  creditor  likely 
would  take  certain  stei)s  in  the  j)roce.ss 
of  ordering  and  reviewing  a  full-interior 
appraisal  as  prescribed  by  the  rule.  The 
review  process  is  described  in  the 
Appendix  N  of  the  rule,  and  the  Bureau 
assuuujs  it  will  he  performed  by  a  loan 
officer  and  to  take  15  minutes  on 
average  (including  the  very  brief  time 
needed  to  send  a  co])y  to  the  a])])licant, 
as  discus.sed  below).'-*'  Assuming  an 
average  total  hourlv  labor  cost  of  loan 
officcM’s  of  $48.2‘).  the  cost  of  revitnv  i)er 
additional  a])j)raisal  is  S12.()7. With 
an  estimated  total  number  of  annual 
additional  appraisals — ])ursnant  to  both 
the  first  and  .second  appraisal 
retininnnenl.s — of  4.300.  tin;  total  cost  of 

'-“Ttu!  Hiii-i!mi  iii)tc!S  tliii!  crintitiH's  in  fii-sl  lii!ii 
li'iinsiictidiis  nicikiii”  n  (liscldsurd  i'(M|uii'i!(l  l)y 
IJurdau  nitds  iniptunuMilin^  l-XXjA  s(u;tidn  7()l(i!) 
iilsd  u'dulit  iuildmaliciilty  satisly  tlid  (liscldsun; 
rdC|uin!niont  iindor  tliis  rut(!:  llu;  filial  mid.  In 
addilidii.  llu;  disdlosuid  i.s  includdd  in  Ihn  pidposod 
l.oan  I'isliinalo  as  pari  dl  llid  2012  TIL.X-RI-XSI’A 
I’rnposal  (.sm?  2012  TILA-KK.SI'A  I’rnpdsal. 
(pulilishdcl  Inly  0,  2012).  availahio  iit  htlp:// 
lilt^s.c(>nsun]i'rHniiiu:<!.g()v/l/ 

20l207_(:lpb  pwpostul-n\lc_inlviii(ihHi-m()rt»iipf!- 
(lisclostirf^s.pilf.):  il'lhat  proposal  word  add|)ldd.  llu; 
cost  dl  providing  Iho  di.sclosnrd  would  tin  part  of 
llu!  ovorall  costs  of  iinpldinonting  that  disclosiird. 

'-"12  CFR  102(i.:i."). 

'  U)  ll.S.C.  lOXO. 

'  "  (hu!  coinnuinily  hank  laiinnidiildr  slated  that 
this  dstiinatd  was  too  low.  hnl  did  not  explain  Iho 
ainonnt  of  lime  il  tiolioved  would  ho  roipiirod  to 
review  the  appraisal  under  the  rule.  In  anv  event, 
the  l!>  ininnle  assnmplion  is  on  average.  .Some 
appraisals  would  he  assumed  to  take  more  lime, 
and  ottiers  less.  To  the  extent  an  a|)praisal  is 
deficient,  and  is  sent  for  revision  and  then  further 
review  hv  the  creditor  n|)on  revision,  this  is  not 
assumed  to  he  a  cost  imposed  hv  the  rule  and  rather 
is  part  of  a  standard  underwriting  process. 

'  *-(.2.')*  .S4tf.2!l)  =  .St 2.1)7.  file  hoiirlv  wage  rate 
is  hased  on  the  higher  of  the  loan  officer  wages  at 
depository  institutions  of  .S.'ll.ti!)  and  at  non- 
depositorv  institution  of  .Sll2.ni.  Wages  comprised 
()(>.!)  percent  of  compensation  for  emplovees  in 
credit  intermediation  and  related  fields  in  Q4  2011. 
ae:cording  to  the  Bureau  of  l.ahor  .Statistics  .Series 
ll)(;Mll2()2,’)22(K)l)l)t)l)0l)X;MU2l)2,'>220()l)l)l)()l)l>. 
available  at  hllp://\\  \\  \\  .l)ls.fiov/ncs/rcl/ttltil)l<:s.  All 
the  hourly  wage  rates  below  are  computed  similarly 
from  the  same  source. 


reviewing  tho.se  ajijtraisals  i.s  .$58.()()() 
(roinuled  to  the  iKutrest  thonsimd). '  *■* 

In  ]nirchase  transactions  fimmeed  hv 
a  covttred  HBMb,  creditors  also  will 
need  to  determine  whether  a  second 
appniisal  would  he  recinired  htt.sed  n])on 
jtrior  sales  or  actinisitions  involving  the 
projierty  thiit  would  secure  the  loan, 
riiis  would  retpiin;  hibor  c.o.sts  to 
determine,  through  reasonable 
diligence,  whether  the  seller  cictpiintd 
the  pro])erty  in  the  past  180  davs,  and 
if  so,  at  a  price  that  is  sufficiently  lower 
than  the  contract  .sale  price  for  the 
current  transaction  to  trigger  the  .second 
aiiiirai.sal  recjuirctment.  The  rule 
jirovidcts  that  reasonable  diligence  can 
he  performed  through  reliance  on 
written  source  documents,  which  may 
inedude,  among  others,  the  10  types  of 
documents  listed  in  new  A])pendix  ()  to 
Bart  1020.  The  Bureau  believes  creditors 
typically  already  obtain  many  of  the 
common  source  documents  for  other 
purposes  during  the  a|)plication  j)rocess 
for  a  purchase-money  HBML.  'I’he 
Bureau  estimates  that  reasonable 
diligence  would  take,  on  average,  15 
minutes  of  staff  time.  Because  an 
estimated  95  percent  of  covered  IIBML 
tran.sactions  are  not  flips  at  all,  in  manv 
cases  this  mav  he  determined  from  the 
available  docannentation  more  cpiickly 
than  15  minutes,  simply  by  determining 
that  the  seller’s  accpiisition  occurred 
more  than  180  days  before  the 
borrower’s  ])urchase  agreement.  Of  the  5 
percent  that  are  Hips,  creditors  may  take 
more  time  to  analyze  price  differences 
versus  the  thresholds  in  the  rule.  Thus 
the  15  minute  estimation  i.s  an  average. 
The  dollar  cost  per  covered  HBML  loan 
i.s  therefore  S12.07. '•*‘*  With  total  annual 
non-QM  HBMLs  that  are  ])urcha.se 
traiKsactions  of  12,000.  the  total  co.st  per 
year  is  estimated  to  he  .Si 48,000 
(rounded  to  the  nearest  thousand). '-*•'’ 

'fhe  Bureau  believes  based  on 
outreach  that  the  direct  costs  of 
conducting  appraisals  would  be  passed 
through  to  consumers,  excej)t  in  the 
case  of  an  additional  ai)j)raisal  that 
would  he  re(|uired  by  102(i.35(c)(4)(i) 
(reejuiring  an  additional  apprai.sal  for 
])ro])erties  that  are  the  subject  of  certain 
180-day  resales).'  *"  Based  on  a 
nationallv-re])resentative  data.set  of  the 
co.st  of  a])])rai.sals,  which  as  a  standard 

"  >(S12.()7*4.2H())  =  S.sa.aai)  (i-ouikIimI  Io  thi! 
noarvst  Ihou.sand). 

' ‘■'(.2.'')*.S4.'').«())  =  .’Si  I.4.S. 

"'’(.S12.()7*12.24>))  =  .$14H.()(I(I  (nuindixl  to  Ihii 
iu!ai'(!sl  thousand). 

'  "’I  ho  linal  I'ulo.  in  U)2().;)5((:)(4)(v).  prohihits 
Iho  crodilor  h  oin  charging  Iho  consmnor  for  Iho  cost 
of  Iho  additional  ap))raisal.  For  purposixs  of 
osliinating  Iho  cost  llu;  rido  iinposos  on  crodilors. 
Iho  Buroaii  assmnos  that  Iho  crodilors  will  not  pass 
Ihrough  any  of  Iho  cost  of  Iho  socond  apprai.sal  Io 
Iho  consuinors. 


matter  include  interior  insjiections  per 
the  I  IRAK  form  discu.ssed  in  the  section- 
hy-.section  analysis  in  this  final  rule,  the 
Bureau  believes  that  the  average  cost  of 
each  full-interior  appraisal  i.s  ,$350. '•*'' 

As  noted  above,  the  Bureau  e.stimates 
that  48(i  second  full-interior  ajipraisals 
would  he  reipiired  each  vear  under  the 
rule,  for  a  total  cost  to  creditors  of 
.$17().()()()  (rounded  to  the  nearest 
thousand).  '■*“ 

Finally,  the  rule  also  re(|uires  that  free 
copies  of  apjnaisals  he  jirovided  to 
borrowers  at  least  three  business  days 
before  the  loan  i.s  consummated  (or 
within  30  days  of  determining  the  loan 
will  not  be  consummated).  In  outreach 
prior  to  the  jiroposal  stage,  market 
participants,  including  a  large  hank, 
rejiresentatives  from  a  national 
community  hanking  trade  as.sociation, 
and  a  large  indejiendent  mortgage 
hank  '•*"  told  the  Bureau  that,  in  cases 
where  loans  are  consummated,  co})ies  of 
appraisals  that  are  ordered  are  provided 
to  consumers  100  jiercent  of  the  time. 
Indeed,  G.SEs  also  generally  require  that, 
as  a  condition  of  eligibility  for  their 
jiiirchase  of  a  loan,  copies  of  appraisals 
he  ])rovided  to  consumers  promptlv 
upon  completion  hut  no  later  than  three 
days  before  consummation.'^"  The 
Bureau  therefore  believes  that  for 
covered  HBML  first  lien  transactions, 
the  reipiirement  to  jirovide  copies  in  the 
rule  imposes  no  additional  costs;  any 
cost  due  to  providing  copies  for  the 
small  proportion  of  first  lien 
transactions  that  do  not  currently  obtain 
and  ])rovide  cojiies  of  appraisals  i.s 
estimated  not  to  be  significant.  I’he  only 
other  costs  of  providing  cojiies  of  the 
apjiraisals  would  he  for  the  2.()()()  new 
apjiraisals  in  subordinate  lien 
transactions  that  the  Bureau  estimates 
would  he  caused  by  the  rule  on  an 

' '■B.isiui  ii|)()ii  llu!  induslrv  d.ilasol  used  in  Iho 
liroposal.  llu!  Buroaii  calcnlalos  llu;  inodian  tor  llu! 
llniliid  .Slalos  oviirall  is  .SiRil).  iho  avorago  is  .S.'l.'il. 
and  slaiulard  dovialion  is  .S(I2.  Tho  SIRill  oslinialod 
fiosl  also  tails  within  Iho  rango  ot  S225  Io  .S?!)!)  cilod 
hv  indnslry  connnonts.  inosl  ot  which  rotiTrod  Io 
costs  holwoon  .SXIII)  and  .Slilll).  Wliilo  tho  pi'0|iosal 
had  assunuHl  a  .SIUIII  cost,  that  cost  was  at  tho 
high(!st  slato  inodian  (Alaska)  in  Iho  induslrv 
dalasol.  I'pon  hirtlKs-  roviow.  tho  Buroau  holiovos 
that  S:i,")l)  is  a  inori!  acenrato  ostiinato  ot  tho  avorago 
cost  and  lhal  using  a  SliOII  cost  would,  wliilo  hoing 
consorvativic  also  ov(!rostiinalo  Iho  cost.  In  anv 
ovinil.  Iho  oslinialod  costs  do  not  chango 
signiticanll  V  using  a  Slilll)  ostiinato.  as  nolod  in  tho 
Bnroau's  Rogulalory  Floxihilily  Analysis  holow. 

'■'"(.■|.SI)*4SI))  =  S17l).l)l)l)  (ronndod  to  Iho  noarosi 
Ihousand). 

' ''' Inlorviows  c.ondnclod  on  Mav  Ui.  21)12  and 
May  24.  2012. 

F'annio  Mao  .Soiling  (aiido.  ".Appraisor 
Indopondoiico  Rot|iiironionts"  (()cl.  Ui.  20111)  (I’art 
111),  availahio  al  hllps://n  \v\\  .l(iniii(rnuii\c(>nt/ 
conlunl/fiicl  shiml/iiir.pdl:  Froddio  Mac.  .Single 
F'aniilv  .Sollor/.Sorvicor  (aiido.  Vol.  1.  Rxhihil  iRi. 
Appraisor  lndo|iondonco  Roquironionis  (Octohor  1.1. 
2010)  (sanio). 
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annual  basis.  As  noted  in  the  PRA 
.section  of  the  final  rnle,  the  time  to  .send 
the  copy  can  he  a.ssuined  to  he  part  of 
the  15  minutes  of  time  needed  on 
average  to  nn  iew  the  appraisal.  (liven 
the  nnmh(!r  of  extra  (U)i)ies  that  wonld 
need  to  he  provided,  and  the  provision 
in  the  final  rnle  that  allows  the.se  cojiies 
to  h(!  i)rovid(!d  electronically  based 
upon  consent  under  the  R-Sign  Act.  tin; 
Bureau  hdieves  that  this  cost  is  not 
significant. 

As  noted  above,  the  Bureau  assumes 
that  costs  of  many  of  the  new  first 
appraisals  wonld  ht;  borne  directly  by 
the  consiniKirs.  This  increase  in  costs 
charged  to  HPMh  borrowers  coidd  deter 
some  consumers  from  agreeing  to 
HPMLs.  In  the.se  ca.ses.  however, 
creditors  conlil  agree  to  fold  the 
ajjpraisal  co.st  into  the  cost  of  the  loan. 
To  the  extent  consumers  wonld  still  he 
deterred  from  borrowing,  creditors  also 
conk!  waive  the  co.st  of  the  ap])raisal 
and  absorb  it.  or  otherwise  reduce 
origination  fees. 

(a)s1s  per  instHiition  or  loan  officer. 
Aside  from  the  pen-loan  costs  jn.st 
de.scrihed,  the  Bureau  has  e.stimated  that 
(!ach  institution  wonld  incur  the  one- 
timi!  co.st  of  reviewing  the  regnlation. 
and  one-time  training  costs  for  loan 
officers  to  h(u;ome  familiar  with  the 
provisions  of  the  rnle.'^' 


'  ,\s  .slal(!d  in  IIm?  proposat.  till!  MiinNiu  aslimatos 
tlial  on  avoraa(!  ono  lawMn  and  a  varial)l(;  niiinl)or 
or(:oinplian(:(M)Hi(:(-rs  al  (^acli  inslitulion  will 
r<!viow  IIk!  r<!"idalion  lor  l..’>  hours  istili  por.son. 
(loinplianen  oiri(;(!r  n^viow  is  assunuMi  to  varv  liv 
si/.(!  and  tvpn  ol  llu;  inslilution.  and  il  is  assninod 
that  in  soino  casos  thorn  is  no  compliance!  olficiir 
r<!vi(!w:  one!  e:ompliane:e!  ollici!!  at  esieli  inele!pe!nde!nt 
inoilfease!  hank:  twei  e:eim|)liiine:e!  e)irie:e!rs  at  e!ae:h 
ele!peisite)rv  institntiein  lar<;e!r  them  .$10  hillion  in 
asse!ls:  anel  hall  a  e:eiinpiiiine:e!  eelfieieer  (ein  ave!ra^e!)  at 
e!iie:h  de!peisiteirv  institntiein  sinidle!!'  than  .S10  liilliein 
in  iisse!ls.  Teital  heinriv  lidior  e:eists  are!  i!stimati!el  tei 
he-:  $1  Ki.lia  teir  atteirnews  anei  .S.^2.0-t  leir  e:eimpliane:e! 
e)nie;e!rs.  ,\e:tnal  rewieew  time!  will  vary  hy  institntiein. 
At  some!  institutions  that  eiei  not  eiri^inati!  nein-QM 
lll’.MI.s.  re!vii!W  time!  may  lie!  leiwe!r  as  lawve!rs  anel 
e:eim|iliane:i!  eiHie;e!rs  mav  re!vie!W  se!e:einelarv  tiaele! 
pre!ss  or  otheir  Ireie!  sonre:e!s  eil  infeirmatiein.  t5y 
e:ontrasl.  leir  theise!  institntieins  that  eiri^inate!  nein- 
QM  lIl’Ml.s.  tile!  ri!vii!w  time!  mav  lie!  }>re!ate!r  as  it 
mav  ine:lneli!  ae:ti\  itie!s  tei  pri!pare!  lor 
imph!mi!ntatiein.  sne:li  as  training.  As  alsei  stiitiHl  in 
the!  preiposal.  the!  Bnre!an  e!stimate!S  that  on  iivi!rii”i! 
an  aeieiitional  (I..5  hours  eil  trainin”  time:  will  hi! 
aelehsi  tei  ii'anlar  training  programs  lor  i!ae;h  loan 
eiirii:i!r.  Horn  af^ain.  training  timo  will  varv 
elopondina  on  whothor  tho  oltie:or  is  inveilvoel  in 
ori^'ination  eil  non-QM  Hl’MI.s.  Ono  e:eimmnnitv 
hank  e:eimmonti‘r  statoel  that  tho  ostimato  in  tho 
preiposal  ol  SO  minntos  tor  trainina  timo  was  too 
low.  lint  eliel  neit  oxplain  tho  amount  eil  timo  it 
liolioviiel  weinlel  ho  ri!e|niroel  lor  training!.  Training 
time!  por  ollieror  may  ho  leiwor  than  avoraao  hir  niiinv 
loan  oriie:e!rs  to  tho  oxtont  thoy  elo  not  oraro  not 
likolv  tei  oriainato  non-QM  1  ll’.MI.s.  anel  e:leisor  tei  or 
potontiallv  ineiro  than  iivora^ei  in  somo  e:ii.se!s  lor 
tluiso  who  elo  eir  may  eiri^inate!  sne:li  loans  (heie:anso 
those!  eiine:e!rs  weinlel  neieiel  tei  1m!  trainoel  ein  how  to 
e.eimplv  with  thei  rule!,  ratluir  than  simpiv  aieirteiei  to 
its  e!xislone:e:).  Finally,  tho  linreian  alsei  holioveis  that 
as  part  eil  reiutine!  seiltwarei  npelateis.  e:roeliteirs  mav 


Potential  (iosts  of  the  Ihile  to  (ion.'iinuers 

'I'lie  direct  pecimiary  costs  to 
consumers  that  woukl  he  im])osed  by 
the  rule  can  he;  calculated  as  the 
iucremeutal  co.st  of  having  a  full  interior 
ii])praisal  iustetid  of  using  another 
valuation  method  for  the  relativelv 
small  sithsed  ofcovenul  UPMI, 
transactions  (;i  few  tlu)us;md  annually 
as  discussed  above)  where  an  appraisal 
is  not  currently  pttrformed.  As  de.scrihed 
above,  the  Bureau  ludieves  that 
consumers  wotild  pay  directly  for  all 
new  first  ajipraisal.s — hut  not  the  mnv 
second  appraisals  that  would  he 
reejuired  because  of  a  recent  resale  of  the 
pro|)erty — fora  total  of 3.7!)4  new  first 
ap])rai.sals  per  year.  Assuming  the 
consumer  pays  S35()  for  an  apprai.sal 
that  wonld  not  otherwise  have  been 
conducted,  versus  .S5  for  an  alternative 
valuation,  gives  a  total  dinict  costs  to 
consumers  of  3,794  *  (.S35()-.S5)  = 

,S1 .3()8,{)3()  (rounded  to  the  nearest 
thousand). 

Potential  Redaction  in  /Icce.s.s  hv 
(ionsniners  to  (ionsniner  Financied 
Products  or  Seivices 

Incremental  costs  in  covcired  HPML 
tran.sactions  that  would  not  otherwise 
have  a  full-interior  appraisal  could 
reduce  consumers’  acc(!.ss  to  non-QM 
HPMLs.  Howev(!r.  the  im])act  on  access 
to  credit  is  ])rohahly  negligible.  Any 
co.sts  that  derive  from  llie  additional 
underwriting  re(|uirement.s  incnrnul 
under  the  rule  are  likely  to  he  v(!rv 
small.  What  matters,  for  both  first  and 
subordinate  Bern  loans,  arc;  the 
incremental  co.sts  from  the  difference 
h(;tween  the  full-interior  a])])rai.sal  and 
alternative  valuation  method  costs. 
These  only  arise  in  the  fraction  of 
HPMLs  where  u.se  of  the  interior 
a])praisal  is  not  already  accepted 
practice.  For  first  liens,  full  interior 
inspection  a])]n'ai.sals  are  common 
industry  practice:  pa.ssing  the  co.st  of 
a])])rai.sal.s  on  to  consumers  is  current 
industry  |)ractice,  and  consumers 
a])pear  to  accept  the  appraisal  fee.  The 
interior  a|)])rai.sal  recpiirement  therefore 
is  unlikely  to  cause  a  significant  adverse 
effect  on  consumers’  access  to  this  kind 
of  cr(;dit.  L’lirthermon;,  the.se  costs  may 
also  he  roll(;d  into  the  loan,  u})  to  L'fV 
ratio  limits,  so  huy(;rs  are  unlik(;lv  to 
face  short-term  licpiidity  constraints  that 
pr(;v(;nt  purchasing  the  honu;.  Tin; 
impact  of  the  rnle  on  the  volume  of  non- 
QM  HP.MLs  originated  may  he  relatively 
greater  for  subordinate;  liens  because  in 


m.iki!  adjustiiKints  Id  seillwarc  sy.slcnis  tci  (insuid 
cdinpliancd  with  this  rula:  llio  Biiraaii  (Idas  ikiI 
lialiavo  thosa  adjiislniants  wdulcl  iiiipdsa  sigiiilicanl 
additidiial  casts  liaytind  IIk;  axisliii};  I'dulina 
ii|iaiada  ]irdcassas. 


the.se  transactions  the  rnle  wonld 
impose  an  int(;rior  appraisal  practice 
that  is  not  as  widespread  currently,  and 
al.so  because  the  co.st  of  a  full  int(;rior 
appraisal  is  a  larger  proportion  of  the; 
loan  amount  (because  suhordinati;  lien 
loans  are;  ty])ie:ally  le)W(;r  in  :nne)unt  than 
first  lie;n  leians).  He)we;ve;r.  the;  numhe;re)f 
suheirelinate  lien  HPMLs  that  will  he; 
e;e)ve;re;el  hv  the;  rule  will  he  small  te; 
he;gin  with.  e;xe;lueling  e]ualifie;el 
me)rtgagi;.s:  anv  c.hanges  in  nem-QM 
HPML  .suhe)relinate  lieai  tran.sae;tie)n 
veilume;  may  he;  mitigatt;el  hv  e;e)nsume;r.s 
rolling  the  ajijiraisal  ceists  inte;  the;  loan 
e)r  the;  e:e)nsnme;r  and  the;  creeliteir 
splitting  the  incremental  e:o.st  e)f  the;  full- 
interior  appraisal  if  it  is  profitable  for 
the;  e;reelite)r  te;  ele;  se;. 

Significant  Alternatives  Considered 

In  ek;te;rmining  what  level  eif  re;vit;w 
by  e:re;dite)r.s  she)ulel  he  reapiireel  for  full 
interie)!’  appraisals  relateel  to  HPMLs, 
twe)  alternatives  w(;re;  e;on.sid{;re;el  in 
ele;ve;le)|)ing  the;  pre)po.se;d  rule.  One 
alternative:  e:e)n.siele;re;el  was  te;  re:(iuire;  a 
full  te;e'.hnie:al  review  e)f  the  a])])rai.sal 
that  we)uld  e:e)mply  with  IISPAP 
Stanelarel  3  (II.SPAP3).  .Sue:h  a 
re;e]uire;me;nt.  howe;ve;r,  weinlel  aelel 
substantially  te;  the;  e:e)st  e)f  e;ae;h 
appraisal,  as  a  l]SPAP3-e:om])liant 
re;vie;w  e:an  ceist  nearly  as  mue:h  as  a  full 
inte;rie)r  appraisal.  Aneither  alternative; 
was  te)  re;e|nire;  e:re;elite)r.s  te;  have 
I ]SPAP3-c:e)m])li;mt  re;vie;w.s  e:onelue:teel 
e)n  a  .sample  e)f  the;  appraisals  e:;)rrie;el  out 
ein  pre)])ertie.s  re;lale;el  te)  an  HPML. 
Re;vie;wing  ii  sfimple  eif  ajiinaisals, 
heiwever,  wonlel  lie  meist  useful  feir 
creieliteirs  making  a  large  numhe;r  eif 
HPMLs  anel  emjiloying  the  same 
a])j)raise;rs  for  a  large  number  of  theise 
leians.  (hven  the  small  number  of 
HPMLs  maele  eae:h  year,  the;  value  eif 
sam])ling  appraisals  for  full  USPAP3 
review  is  likely  te;  he  small. 

In  aelelitiein  to  the  e;xi;mptie)ns  that 
we;re;  aeleipteel  in  the;  final  rule,  haseel 
u])on  its  review  of  e;e)mment.s  di.se:us.seel 
in  the;  se;e:tie)n-hy-.see:tie)n  analysis  iihove, 
the  Age;ne:ie;.s  also  e:e)nsiele:re;el  possible 
e:xe;mj)tie)n.s  from  the  final  rule  feir 
“.stre;amlineel”  re;finane:e;  preigrams  (.sue:h 
as  preigrams  ele;signe;el  hy  e:ertiun 
geivernment  ;igene:ie:s  anel  geivernment- 
spein.seireel  enterprises  that  elei  neit 
re;e]uire  appraisals),  anel  loans  eif  leiweir 
eleillar  amounts,  anel  e:larifie;ation  ein 
a]ijilie:atie)n  eif  the;  rnle;  tei  leians  se;e:ure;el 
by  e:erlain  ])re)])e;rty  tyjies.  As  elise;u.sse;el 
in  the;  see:tion-hy-.se;e:lion  analysis, 
however,  the:  Agencies  eliel  not  aeleipt 
the;.se  e;xemption.s  eir  clarifie:atiein,s  in  the 
final  rule  anel  insteael  intenel  to  iiuhlish 
a  supplemental  jireijieisal  to  re;e]ue.st 
aelelitieinal  e:e)mment  ein  the.se  issues. 
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Finally,  the  Agencies  considered 
alternatives  to  the  scope  of  the  second 
appraisal  requirement  for  HPMLs  on 
pro])(;rti(!s  being  njsold  within  180  days. 
\Vith  res])(!ct  to  what  ])rice  increase 
would  trigger  this  recpureinent,  in 
addition  to  the  a])])roach  adojited  in  the 
final  rule,  the  Agencies  also  considenid 
whether  the  trigger  should  he  any 
amount  greater  than  zero,  an  incniase  of 
10  p(!rcent  regardless  of  the  iunnh(!r  of 
days  b(!tween  0  and  180  davs  since  the 
ac(|uisition,  or  an  increase  of  20  percent 
r(;gardless  of  the  number  of  days 
b(!tween  0  and  180  days  since  the 
accjuisition.  For  the  reasons  outlined  in 
the  sec:tion-hy-section  analysis  above, 
the  Agencies  determined  that  setting 
staggered  price  increase  thresholds — 
more  than  10  percent  for  properties 
actpured  within  90  days  and  more  than 
20  percent  for  properties  accpured 
within  91  and  180  days — was  more 
apj)ropriate.  In  addition,  the  Agencies 
considered  providing  no  exemption 
from  the  second  ap])raisal  recpureinent 
for  loans  on  jiroperties  located  in  rural 
areas  (as  projiosed),  or  providing  an 
exemption  for  loans  on  jiroperties  in 
rural  areas  defined  using  comhinations 
of  urban  inlluence  codes  (lIlCs).  For  the 
reasons  outlined  in  the  section-hy- 
section  analysis  ahove,  the  Agencies 
determined  that  an  exemption  was 
ap])ro])riate  for  HPMbs  secured  by 
pro])erties  located  in  certain  DICs.  as 
discussed  in  the  section-hy-section 
analysis  of  ^  l()2().35(c)(4)(vii)(H)  above. 

Impact  ()l  the  Hale  on  Dcpositoiv 
Institutions  and  (iredit  Ihiions  With  SIO 
Billion  or  Lass  in  Total  Assets,  as 
Descrihed  in  Section  102(1  ' 

Depository  institutions  and  credit 
unions  with  $10  hill  ion  or  less  in  assets 
would  experience  the  same  types  of 
impacts  as  those  described  above.  The 
iinjiact  on  individual  institutions  would 
dejicmd  on  the  mix  of  mortgages  that 
these  institutions  originate,  the  numher 
of  loan  officers  that  would  need  to  he 
trained,  and  the  cost  of  reviewing  the 
regulation.  'Fhe  Bureau  estimates  that 
these  in.stitutions  originated  151.000 
HFML  loans  in  2011.  Assuming  the  mix 
of  purchase  money,  refinancings,  and 
subordinate  lien  mortgages,  and  the 
|)roportion  of  loans  exempt  as  cpialified 
mortgages,  was  the  same  at  these 
institutions  as  for  the  industry  as  a 
whole,  the  Bureau  estimates  that  the 
ride  will  recpiire  the.se  in.stitutions  to 
have  l.ttOO  full  interior  aj)|)raisals 


Approximately  .‘iO  tranks  willi  imdm'  .SKI 
billion  in  asserts  are  alfilialos  of  larfin  banks  with 
ov(!r  SIO  billion  in  assets  and  subject  to  Hnnran 
sn|)(!rvisorv  antbority  under  .Section  l()2.'i. 
However,  tbese  banks  are  included  in  tins 
discussion  lor  convenience!. 


conducted  for  transactions  that  wotild 
otherwise  not  have  a  hill-interior 
appraisal,  and  252  new  .second  full- 
interior  ajiprai.sal  (as  is  he  recpiired  hv 
Sl()2().35(c)(4)).  fora  total  of 2.218 
ajiinaisals.  As  noted  ahove.  the.se 
estimates  are  derived  without 
suhtracting  some  of  the  loans  that  are 
exempt  from  the  overall  rule.  I  hese 
e.stimates  therefore  are  conservative, 
given  that  these  exenijitions  collectively 
a])])ly  to  a  significant  mimber  of  loans. 
The  Bureau  Believes  that  the  impact  on 
each  creditor  under  $10  billion  is 
substantially  the  same  as  for  the  broader 
group  of  creditors  described  above.  In 
jiarticular,  based  upon  analysis  of  the 
same  data  sources  described  above,  the 
Bureau  has  determined  the  under  $10 
billion  creditors  have  the  same  cost  per 
loan  and  similar  one-time  and  ongoing 
burdens,  with  the  specific  differences 
de.scrihed  ahove. 

Impact  of  the  Final  Bale  on  (Jonsnmers 
in  Bara  I  Areas 

The  Bureau  does  not  anticipate  that 
the  final  rule  will  have  a  uniipie  iinjiact 
on  consnmers  in  rural  areas,  'fhe  Bureau 
does  not  hiilieve  that  rixpiiring  one 
interior  IJSFAF-compliant  apprai.sal  for 
a  covered  UPML  on  a  rural  pro|)ertv  will 
have  a  significantly  greater  impact  than 
the  same  reipiirement  for  a  covered 
llPMb  on  a  non-rnral  jiroperty. * 
Further,  the  final  rule  exempts  the.se 
rural  transactions  from  the  reipiirement 
to  obtain  a  second  ajiprai.sal  on  the 
jirojierty.  I'lierefore,  the  cost  of  crijditor 
conqiliance  with  the  second  apjiraisal 
reipiirement  (including  due  diligence) 
will  not  he  jiresent  for  these 
tran.sactions.  For  the.se  reasons, 
explained  in  more  detail  below,  the 
Bureau  does  not  anticipate  the  final  rule 
will  have  a  unique  or  iiis]jroportionate 
imjiact  on  consumers  in  rural  areas. 

As  in  the  section  1022  analy.si.s  in  the 
proposal,  the  Bureau  continues  to 
conclude  that  there  would  he  no  uniipie 
impact  on  rural  consumers  of  the 
requirement  to  obtain  the  fir.st  apprai.sal. 
For  first  lien  transactions,  conditional 
on  taking  out  a  mortgage,  rural 
consumers  may  take  out  fir.st  lien 
HPMLs  at  a  higher  rate  than  non-rnral 
consumers.  Such  a  difference  between 
rural  and  non-rnral  rates  of  fir.st  lien 
HPMLs  does  not  have  a  unique  impact 
on  rural  consumers,  however,  because 
the  rule  does  not  alter  exi.sting  industry 
jiractice  with  respect  to  apjiraisals  for 
most  first  lien  transactions.  For 


n(!.spilo  n!(:i!ivin<>  somi!  coininoiits  rmiunsliii” 
ill)  iixcinplion  Iroiii  llu!  onlin!  riili!  lor  niral  I  ll’MI.s. 
I  bo  A<>oni:i(!.s  bavo  not  n!i:oivo(l  iiatioiially- 
r(!|)r(!S(!nlativo  dala  iiulioatiiig  that  tiu!  cost  ot  llr.st 
appraisals  for  IIPMI.s  would  Ix!  disproportionatolv 
dilTicult  to  incur  in  rural  transactions. 


suhordinate  lien  tran.sactions, 
conditional  on  taking  out  a  mortgage,  in 
2010  the  jtrojjortion  of  subordinate  liens 
that  were  HPMLs  were  roughly  the  same 
for  consumers  in  runtl  areas  as  in  non- 
rnral  iireas,  as  illustrated  in  I'able  2  of 
the  jtrojtosal.  In  addition,  HMDA  data 
for  2011  indicates  the  j)ro|)t)rtion  of 
subordinate  liens  in  rural  areas  that 
were  HPMLs  (0.77  itercent)  was  lower 
thiin  the  proiiortion  for  non-rnral  areas 
(8.53  percent).  Thus,  even  though  the 
rule  niciy  have  a  greater  impact  on 
suhordinate  lien  HPML  transactions 
because  ajtprai.sals  are  less  common 
currently  for  these  transactions,  rural 
consumers’  subordinate  liens  appear  no 
more  likely  to  be  HPMLs  than  non-rnral 
consumers,  h.ised  upon  the  recent 
HMDA  data.  As  a  result,  there  is  no 
unique  or  disproportionate  impact  on 
rural  consumers  in  subordinate  lien 
transactions  either. 

With  resjtect  to  the  .second  apprai.sal 
requirement  for  certain  transactions 
involving  flips,  the  Bureau  believes  that 
nips  occur  at  the  .same  rate  in  rural  areas 
as  in  non-runil  areas.  The  second 
apprai.sal  re(|uirement  will  not  have  any 
iinjiact  on  consumers  engaging  in 
tran.sactions  on  properties  in  rural  areas, 
however,  because  they  are  exenijtt  from 
the  second  appraisttl  reipiirement.'"  As 
disc.us.sed  in  tlie  preiimble  to  the  final 
ride,  based  ujton  comments  received 
and  further  iinalysis,  the  Agencies  have 
determined  that  there  is  a  sufficient 
basis  for  concern  over  availability  of 
appraisers  in  rural  areas  to  conduct  a 
second  apprai.sal  on  rural  HPML 
tran.sactions,  and  consequently  .some 
concern  over  credit  availability  if  the 
second  tijjpraisal  requirement  were 
aj)]jlied  to  these  tran.sactions.  The 
Agencies  therefore  have  exempted  these 
transactions  from  the  second  apprai.sal 
requirement.  I’liis  determination  in  the 
final  rule  is  ba.sed  ujton  a  broader 
consideration  of  ajtjtraiser  availability, 
as  well  as  other  factors  di.scussed  in  the 
section-hy-section  analy.si.s  above,  than 
the  Bureau  considered  in  its  section 
1022  analy.si.s  in  the  jtrojtosal  stage.  In 
its  section  1022  analy.si.s  in  the  jtrojtosal, 
the  Bureau  concluded  that  sufficient 
ajtjiraisers  likelv  would  he  available  for 
a  jtrojterty  if  there  were  two  active 
certified  and  licensed  ajtjtnii.sers  on  the 
National  Ajtjtniiser  Registry  in  the  .same 
or  adjacent  county.  After  reviewing  a 
mimber  of  indiistrv  comments 


"■'It rural  consuniors  bad  bi!i!n  subject  lolbc 
aildilional  apfiraisal  riH|uin!nu!nl  lor  transactions  in 
rural  areas,  then  this  ri!(|uiri!m(!nt  may  also  have 
bad  a  disproportionato  impact  on  consumers  in 
rural  artsis  Ixhxiu.si!  sij^nilicantly  mon!  rural  lirst  lien 
mort^a^e  transactions  were  Ml’MLs  according  to 
211111  IIMItA  data  describ(!d  in  Table  2  ol  tbe 
proposal. 
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.summarized  in  the  seetion-bv-.section 
analysis  above,  however,  the  Agencies 
concluded  that  this  a])proach  was  too 
narrow.  The  existence  of  an  a])j)rai.ser 
on  the  njgistrv  did  not  necessarily 
guarantee  that  the  apinaistir  was 
available,  or  if  they  wcac.  that  they 
would  he  competent  or  charging  a 
rea.sonahle  fee  for  the  transaction.  As 
discus.sed  in  more  detail  in  the  section- 
hy-.section  analysis  above,  when  the 
Agencies  considcinul  more  broadly 
whether  five  apprai.sers  wen;  available 
within  ,'>()  miles,  the  potential  for 
appraiser  availability  issues  grew  more 
a])])arent.  This  hroatler  approach  was 
vi(!wed  as  nece.s.sarv.  to  account  for  the 
fact  that  one  or  more  of  the  active 
ap])raisers  in  the  registry  results  for  a 
given  property  may  not  he  available  or 
appropriate  for  the  transaction. 

VI.  Regulatory  Flexibility  Act 

Board 

The  Hoard  pre])ar(!d  an  initial 
nigulatory  flexibility  analysis  as 
nujuired  hv  the  R(;gulatorv  Mexihilitv 
Act  (RFA)  (5  U.S.C.  (iOl  ei  .seep)  (RFA) 
in  connection  with  the;  pro])os(;d  rule. 
The  regulatory  flexibility  analysis 
otherwi.se  reuiuireid  under  section  (>04  of 
the  RFA  is  not  nujuired  if  an  agency 
emtifies.  along  with  a  statement 
|)roviding  the  factual  basis  for  such 
(•.(irtilication.  that  the  ride  will  not  have 
a  signiricant  economic  imjiact  on  a 
substantial  number  of  small  entities,  .'j 
ll.iS.fi.  ()()4.  (iO.'ilh).  The  final  rule  covers 
certain  hanks,  other  dejiository 
institutions,  and  non-hank  entities  that 
extend  higher-risk  mortgage  loans  to 
consumers.  The  Small  Husiness 
Admini.stration  (SHA)  establishes  size 
standards  that  define  which  entities  are 
small  businesses  for  |)ur|)oses  of  the 
RFA. The  size  standard  to  he 
considered  a  small  husine.ss  is:  Si  75 
million  or  le.ss  in  as.sets  for  hanks  and 
other  dejjository  institutions:  and  S7 
million  or  le.ss  in  annual  revenues  for 
the  majority  of  nonhank  entities  that  are 
likely  to  he  subject  to  the  final  rule. 
Based  on  its  analysis  and  for  the  reasons 
.stated  below,  the  Hoard  believes  that 
this  final  rule  will  not  have  a  significant 
economic  imjiact  on  a  substantial 
number  of  small  entities.'-*'* 


"  ’  U..S.  .Siiiiill  Hiisitmss  .Adiniiiistralion.  'I':it)l(!  (it 
.Smalt  liii.sinass  .Si/.o  .Standards  Malcluul  to  North 
Amorican  Indusirv  Class!  Heal  ion  .Svsttnn  Codns. 
availal)lo  at  htt])://\\  \n\  .slHi.<’(>\  /sitns/(h:liiiill/lili:s/ 
lilt;s/Siz(-  SlaniUircIs  T(il)l(‘.iull. 

'■"’'Ilu!  Hoard  nolns  lliat  lor  inirposos  ol  its 
analysis.  Ilio  Board  considonul  all  onulitors  to 
wliicli  tin-  iinal  rnli!  applii^s.  'I'lio  Board's  K(!(>nlation 
/,  at  1 2  CFK  22().43  applios  to  a  snl).s(!t  of  llioso 
cnnlilors.  .Sm?  t?  22(>.4:t(«>). 


A.  Baasons  for  t bo  I'inal  Bala 

Sec;tion  1471  of  the  Dodd-Frank  Act 
establishes  a  new  TILA  section  12t)H. 
which  .sets  forth  ajtjtniisal  r(!(|uirements 
a])])licahle  to  “higlim-risk  mortgages." 
The  Act  generally  defines  ‘‘higlutr-risk 
mortgage"  as  a  clo.stul-ttnd  consumer 
loan  securttd  by  a  jtrincijtal  dwelling 
with  an  y\HR  that  exceeds  the  AHOR  by 
1.5  jterceni  for  first-lien  loans,  2.5 
jterceni  for  first-lien  jumbo  loans,  or  3.5 
jtercttnt  for  subordinate-liens.  Thtt 
definition  of  higher-risk  mortgage  in 
new  Til, A  section  12911  exjtritssly 
excludes  (juiilified  mortgages,  as  defined 
in  TILA  section  129(’„  its  well  as  ntverse 
mortgage  loans  that  are  (jualified 
mortgages  as  defined  in  3'ILA  .section 
12‘K;. 

Sjtecifically,  new  TILA  section  129H 
does  not  jtermit  a  entditor  to  extend 
credit  in  the  form  of  a  ‘‘higher-risk 
mortgage"  to  anv  consumer  without 
first: 

•  Obtaining  it  written  a|)|)rai.s;il 
jterformed  by  a  certified  or  licttnsed 
<i])|)niiser  who  conducts  a  jiliysical 
|)ro])(!rty  visit  of  tlu;  interior  of  the 
jtrojterly. 

•  Obtaining  an  additional  cijtjtraisal 
from  it  diflentnt  certified  or  licen.sed 
ajtjtniiser  if  the  jturjtose  of  the  higher- 
risk  morlgiige  loiin  is  to  finiince  the 
juirchiise  or  acejuisition  of  <i  mortgaged 
jtrojterty  from  a  seller  within  180  diiys 
of  lh(!  |)urch:i.se  or  aetjuisition  of  the 
lirojterty  by  that  seller  at  :i  jtrice  that 
w;i.s  lower  than  the  current  sale  ju  ice  of 
the  jtrojterty.  The  additional  ;ij)j)raisal 
must  include  an  analysis  of  the 
difference  in  sale  jtrietts.  changes  in 
market  conditions,  and  any 
imjtrovements  made  to  tint  jtrojterty 
between  the  date  of  the  jirevious  .sale 
and  the  current  sale. 

•  Providing  the  ajjjtlicant,  at  the  time 
of  the  initial  mortgage  aj)j)lication,  with 
a  statement  that  any  ajtjtraisal  jtrejtaritd 
for  the  mortgage  is  for  the  sole  use  of  the 
creditor,  and  that  the  ajtjtlicant  may 
choose  to  have  a  sejtarate  ajtjtraisal 
conducttul  at  the  ajtjtlicant’s  exjtense. 

•  Providing  the  ajtjtlicant  with  one 
cojty  f)f  each  ajtjtniisal  conducttul  in 
accordance  with  'LILA  section  129H 
without  charge,  iit  least  Ihret!  (3)  days 
jtrior  to  the  tnmsaction  closing  date. 

Section  1400  of  the  Dodd-P’rank  Act 
retjuires  that  final  regulations  to 
imj)l(!tnent  the.se  jtrovisions  he  issued 
no  lat(!r  than  January  21. 2013.  The 
Agencies  are  issuing  the  fimil  rule  to 
fulfill  their  .statutory  dutv  to  imjtlement 
the  ajjjtraisal  jjrovisions  tidded  in  new 
TILA  section  120H. 


B.  Statoiuont  ofOhjoclives  and  Loged 
Basis 

The  SUPPLEMENTARY  INFORMATION 
tihove  contains  this  information.  As 
discussed  above,  the  legal  hiisis  for  the 
final  rule  is  new  TILA  section 
12‘)H(h)(4).  15  U.S.C.  1030h(h)(4).  New 
I’lLA  sttclion  1201 1  was  estiihlished  by 
.section  1471  of  the  Dodd-l'Yank  Act. 

C.  Sannuaiy  ol  Issaas  Baisod  by 
(ioininontors 

In  the  jtrojtosed  rule  to  imjtlement  the 
ajtjtniisal  jtrovisions  in  new  'I’lLA 
.section  12011,  the  Hoard  .sought 
information  and  comment  on  any  co.sts, 
comjtliance  retjuirements,  or  changtts  in 
(tjterating  jtrocedunts  arising  frttin  the 
ajtjilication  of  the  rule  to  small 
institutions.  The  Hoard  received 
comments  from  various  industry 
rejtresentatives.  including  hanks,  credit 
unions,  and  the  trade  a.ssttcial ictus  that 
rejtrctsctnt  them.  As  di.scus.sed  in  the 
SUPPLEMENTARY  INFORMATION  altctve.  the 
cctminenters  asserted  that  comjtliance 
with  the  jtrctjtctsed  rule  wctuld  have  a 
disjtrctjiortictnate  imjiact  on  small 
(tntitiits  and  cited  cctncerns  ahetut  the 
utility  and  exjtense  ctf  reejuiring  these 
entiticts  let  cctmjtly  with  all  ctr  .setme  ctf 
thc!  rule’s  rcHjuiremctnts.  These 
cctmments,  hetwever,  did  nett  cctntain 
sjtctcific  infctrmiilictn  ahetut  e:ttst.s  that 
will  he  int:urred  etr  t;hange.s  in  etjterating 
jtrttt:t;eliires  that  will  he  rettjuiretel  fetr 
e:etmjtliane:e. 

In  general,  the  e;ttmmenter.s  dise;u.ssed 
the  imitite:!  etf  slatiitetry  reejuiretments 
rather  than  any  imjtae:t  that  the 
jtrttjietsed  rulets  themselves  wetulel 
generate.  Moretover,  the  Agene:ies  liiive 
redue:ed  the  t:omjili:ine:e  hurelen  in  the 
final  rule  Ity  adding  etxemjtlions  fretm 
hetth  the  writtem  ajtjtrai.sal  and  thet 
additictnal  written  eijijtraisal 
reejuirttments.  I’hiis,  the  Hetarel 
e:ttntinues  let  helittve  that  the  final  rule 
will  not  have  a  .signifie;ant  imjiae.t  etn  a 
suhstantial  numher  etf  small  entities. 

D.  Doscripiion  of  Small  Entitios  to 
W'bicb  tbo  Buies  Apply 

'I'he  final  rule  ajtjtlies  tet  e:reelitor.s  that 
make  HPMLs  .suhje!e:t  tet  12  CFR 
l()2(i.35(t:).'-*^  Tet  estimate  the;  numher  etf 
small  entities  that  will  he  suhjee:t  tet  the 
re;tjuireanents  etf  the  rule,  the  Hetcird  is 
relying  jtrimarily  etn  data  jiretvieleel  by 
the  Hureiau.'-*"  Ae;e:ttreling  let  the  data 


"7, As  (lisciissiul  ill  Ihi!  SUPPLEMENTARY 
INFORMATION  alxivo.  till!  .Af'diicieis  in  llte;  final  rule! 
iini  n!li!rring  to  ■■liigli(!r-iisk  inorlg.igtis"  as  Hl’MI.s 
sul)j(!(:t  lee  12  CFK  l()2(>.;t.'i((:)  in  nreleir  to  use! 
l(!nninologv  exinsistenit  with  that  alresidv  eisesl  in 
Ki!geiia!ion 

'■"‘.S'(!(!  the!  Beui!au's  Ki!geilatorv  Flerxihility 
Anaivsis. 
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provideil  by  tlio  Bureau,  approximately 
3,4(Hi  coiuiuercial  banks,  373  savings 
institutions,  3,240  enulit  unions,  and 
2,294  non-(le])ositorv  institutions  are 
considered  small  entities  and  extend 
mortgages,  and  therefore  are  ])otentially 
subject  to  the  final  rule. 

Data  currently  available  to  the  Board 
ar(!  not  sufficient  to  estimate  how  manv 
small  entiti(!s  that  extend  mortgages  will 
he  subject  to  12  (IFR  l()20.3.')(c),  given 
the  range  of  exemjjtions  from  the  rules, 
including  the  exemption  for  (lualified 
mortgages.  Further,  the  number  ofthe.se 
small  entities  that  will  make  llBMLs 
subject  to  12  (IFR  1020. 33(c)  in  the 
future  is  unknown. 

E.  Proji^clHd  Reporting,  Recordkeeping 
and  Other  Ooinplionce  Requirements 

The  c:ompliance  requirements  of  the 
final  rule  are  described  in  detail  in  the 
SUPPLEMENTARY  INFORMATION  above. 

The  final  rule  generally  a])])lies  to 
creditors  that  make  HBMLs  subject  to  12 
CFR  102(). 33(c),  which  are  generallv 
mortgages  with  an  APR  that  exceeds  tin; 
ABOR  by  a  specnfied  ])ercentage,  subject 
to  certain  excejitions.  The  final  rule 
gcmerally  retpiires  creditors  to  obtain  an 
a])])raisal  or  a])])raisals  meeting  certain 
s|)ecified  standards,  provide  applicants 
with  a  notification  regarding  the  use  of 
the  a])praisals,  and  give  applicants  a 
co))y  of  the  writtcm  aj)])raisals  used. 

A  caeditor  is  recjuired  to  determine 
whether  it  extends  HFMLs  subject  to  12 
(iFR  1020.33(c):  if  so.  the  creditor  must 
analyze  the  regulations.  The  creditor 
mu.st  establish  procedures  for 
identifving  mortgages  subject  to  the  new 
appraisal  recpiirements.  A  creditor 
making  a  1  Il^ML  subject  to  12  CFR 
1020.33(c)  must  obtain  a  written 
a])praisal  performed  by  a  certified  or 
licensed  apprai.ser  who  conducts  a 
])hysical  ])roperty  visit  of  the  interior  of 
tlu!  ])roperty.  Creditors  seeking  a  safe 
harbor  for  compliance  with  this 
r(!(|uirement  must: 

•  Order  that  the  a])])raiser  perform  the 
written  appraisal  in  conformitv  with  the 
IJSPAF  and  title  XI  of  the  1-IRRFA,  and 
anv  implementing  regulations,  in  effect 
at  the  time  the  a])i)raiser  signs  the 
aj)])rai.ser’s  certification: 

•  Verify  through  the  National  Regi.stry 
that  the  aj)praiser  who  signed  the 
appraiser’s  certification  was  a  certified 
or  licen.sed  apjnai.ser  in  the  State  in 
which  the  ajjprai.sed  jiroperty  is  located 
as  of  the  date  the  appraiser  signed  the 
a])])raiser’s  certification: 

•  Confirm  that  the  elements  .set  forth 
in  apj)endix  N  to  this  ])art  are  addres.sed 
in  the  written  apj)raisal:  and 

•  Have  no  actual  knowledge  to  the 
contrary  of  facts  or  certifications 
contained  in  the  written  appraisal. 


A  creditor  must  also  determine 
wh(!ther  it  is  financing  the  ])urchase  or 
accpiisition  of  a  mortgaged  proj)erty  by 
a  consumer  from  a  .seller  (1)  within  90 
days  of  the  seller’s  accpusition  of  the 
pro])(!rty  for  a  re.sale  price  that  exceeds 
the  seller’s  ac(|nisition  price  hv  more 
than  10  |)erc(!nl:  or  (2)  91  to  180  davs 
of  the  seller’s  ac(|uisition  of  the  property 
for  a  re.sale  price;  that  exceeds  the 
seller’s  accjuisition  |)rice  by  more  than 
20  percent.  If  so,  the  creditor  mu.st 
obtain  an  additional  appraisal  of  the 
])roperty  and  confirm  that  the  additional 
ai)j)raisal  meets  the  re(juir(;ment.s  of  the 
first  appraisal.  The  creditor  akso  mu.st 
ensure  that  the  additional  apprai.sal 
includes  an  analysis  of  the  difference  in 
sale  prices,  changes  in  market 
conditions,  and  any  improvements 
made  to  the  proj)erty  between  the  date 
of  the  previous  sale  and  the  current  sale. 

Creditors  extending  HPMLs  subject  to 
12  CF'R  1020.33(c)  also  must  design, 
generate,  and  provide  a  new  notice  to 
ap])licant.s.  Specifically,  within  three 
husine.ss  dav.s  of  application,  a  creditor 
mu.st  provide  a  di.sclosure  that  informs 
consumers  of  the  |)urpo.s(;  of  the 
appraisal,  that  the  creditor  will  ])rovide 
tlu;  consumer  with  a  copv  of  anv 
a])])rai.sal,  and  that  the  consumer  may 
choose  to  have  a  separate  ap])rai.sal 
conducted  at  the  ex])en.se  of  tin; 
consumer,  hi  addition,  creditors  making 
HPMLs  subject  to  12  CFR  1020.33(c) 
must  provide  the  consumer  with  a  c:o])y 
of  each  appraisal  conducted  at  least 
three  business  dav.s  ])rior  to  closing  and 
develop  .systems  for  that  purpo.se. 

The  Board  believes  that  certain  fac:tor.s 
will  mitigate  the  economic  impact  of  the 
final  rule.  Fir.st,  the  Board  believes  that 
only  a  small  number  of  loans  will  he 
affected  by  the  final  rule.  Forexam])le. 
ac:c:ording  to  HMDA  data,  less  than  four 
lK;n:ent  of  fir.st-lien  home  purchase 
mortgage  loans  in  2010  or  2011  would 
potentiallv  h(;  subject  to  the  appraisal 
re(|uirement.s  of  12  CFR  1020.33(c). 
Moreover,  most  home  purcha.se  loans  do 
not  involve  |)ropertie.s  that  were 
j)reviously  ])urcha.sed  within  180  days 
and  therefore  would  not  r(;(]uire  an 
additional  written  appraisal.  In 
addition,  ha.sed  on  outreach,  the  Board 
believes  that  many  creditors  are  already 
obtaining  written  appraisals  performed 
by  certifieci  or  licen.sed  a])i)rai.sers  who 
conduct  a  ])hvsical  properly  visit  of  the 
interior  of  the  property.  C’,r(;ditor.s  mav 
he  obtaining  such  appraisals  pursuant  to 
other  reejuirements,  such  as  of  FIRRFA 
title  XI  or  tlu;  FHA  Anti-Flipping  Rule. 


'•'■'lliis  (isliiuali!  tloiis  not  accouni  tor  oxiiniplion.s 
provided  in  tlu;  final  rule. 


or  they  may  he  obtaining  the  a))praisals 
voluntarily. 

Because  of  the  small  number  of 
transactions  affected,  the  Board  believes 
thiit  the  final  ride  is  unlikely  to  have  a 
significant  economic  imjiact  on  a 
substantial  number  of  small  entities. 

E.  Identification  of  Duplicative, 
()verlap})ing,  or  Conflicting  Eederal 
Regalations 

The  Board  has  not  identified  any 
Federal  statutes  or  regulations  that 
would  duplicate,  overlap,  or  conflict 
with  the  final  rule,  'fhe  final  rule  will 
work  in  conjunction  with  the  existing 
riKiuirements  of  FIRRFA  title  XI  and  its 
implementing  regulations. 

C.  Discassion  of  Significant  Alternatives 

As  described  in  the  SUPPLEMENTARY 
INFORMATION,  above,  the  Board  has 
sought  to  minimize  the  economic 
impact  on  small  entities  in  several  ways. 
First,  the  final  rule  jirovides  exemptions 
from  both  the  written  ajtpraisal  and  the 
additional  written  ajtprai.sal 
reipiirements,  and  provides  creditors 
with  a  safe  harbor  for  determining  that 
an  apprai.ser  has  met  certain  specified 
re(|uir(;ment.s.  The  final  rule  also 
rejilaces  the  term  “higher-risk  mortgage 
loan’’  with  “higher-priced  mortgage 
loan"  in  order  to  use  terminology 
consistent  with  that  already  u.sed  in 
Regulation  Z.  Moreover,  the  final  rule 
.seeks  to  reduce  burden  hv  providing 
that  the  disclosure  reipiinid  at 
application  may  he  fulfilled  by 
compliance  with  the  disclosure 
retiuirement  in  Regulation  B.  12  (IFR 
1002. 14(a)(2).  Lastly,  the  final  rule  seeks 
to  reduce  burden  by  allowing  a  creditor 
subject  to  the  additional  ajipraisal 
requirement  under  TILA  section 
129H(h)(2)  to  obtain  an  apjirai.sal  that 
contains  the  analysis  required  in  3’ILA 
section  129H(h)(2)(A)  only  to  the  extent 
that  needed  information  is  known.  13 
LI.S.C.  l()39h(h)(2). 

Bureau 

The  Regulatory  Flexibility  Act  (RFA) 
generally  retpiires  an  agency  to  conduct 
an  initial  regulatory  flexibility  analysis 
(IRFA)  and  a  final  regulatory  llexihility 
analysis  (FRFA)  of  any  rule  subject  to 
not  ice-and-comment  rulemaking 
re(|uirements,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  suh.stantial 
numher  of  small  entities.'-'’"  'I’he  Bureau 


l■'(ll'  purposes  of  nssossiii”  llio  iiiipiicls  of  llu; 
fiiiiil  rut;!  on  .small  (mlilios.  "small  (aililios"  is 
clofinod  in  tin;  KI-’.\  lo  indiuli;  small  Imsiiuissos. 
small  not-for-profit  organisations,  and  small 
govornimmt  jurisdictions.  ."i  U..S.t:.  (idllti).  A  "small 
biisinoss"  is  determinod  l)v  a|)plication  of  .Small 
Bnsinoss  Administration  rogulations  and  ndcsrcncu 
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also  is  subject  to  certain  additional 
procedures  under  the  RFA  involving  the 
convening  ol  a  panel  to  consult  with 
small  business  representatives  prior  to 
proposing  a  rule  for  which  an  IRFA  is 
re(|uired.''''  A  FRFA  is  not  r(!{|uired 
bc'cause  this  rule  will  not  have  a 
significant  (iconoinic  impact  on  a 
snl)stantial  lunnher  of  small  entities. 

A.  Siininuirv  of  Vina]  liolo 

The  empirical  approac:h  to  calculating 
the  impact  that  tiu;  regulation  has  on 
small  entities  subject  to  the  final  ride 
follows  the  methodology,  and  uses  the 
.same  data,  as  the  above  analysis 
conducted  under  Section  1022  of  the 
Dodd-Frank  Act.  The  impact  analvsis 
focuses  on  the  economic  impact  of  the 
final  ride,  relative  to  a  pre-statute 
baseline,  for  small  dejiository 
institutions  (Dls)  and  non-depository 
inde|)endent  mortgage  hanks  (IMBs), 
also  de.scribed  in  this  impact  analvsis  as 
non-Dls.  The  Small  Business 
Administration  classifies  Dls 
(commercial  hanks,  savings  institutions, 
credit  unions,  and  other  ilepositorv 
institutions)  as  small  if  thev  have  no 
more  than  Sl7.'j  million  in  as.sets.  and 
classifies  other  real  estate  credit  firms 
{including  non-Dls)  as  small  if  they  have 
no  more  than  S7  million  in  annual 
revenues. 

The  final  rule  implements  section 
1471  of  the  Dodd-Frank  Act.  which 
estahlishes  ajjprai.sal  reijuirements  for 
Ill’MLs  that  are  not  olherwi.se  exemjit 
under  the  final  rule.  Under  the 
exemptions  in  the  final  rule,  the  final 
rule  does  not  apjilv  ijiialified  mortgages 
as  defined  in  the  Bureau's  2013  ATR 
Final  Ride,  transactions  secured  by  a 
new  manufactured  home,  transactions 
secured  by  a  mobile  home.  boat,  or 
trailer,  transactions  to  finance  the  initial 


con.strnction  of  a  dwelling,  temjiorarv 
bridge  loans  with  a  term  of  12  months 
or  less,  or  reverse  mortgages. 

(Consistent  with  the  .statute,  the  final 
ride  allows  a  creditor  to  make  a  covered 
llFMh  only  if  the  following  conditions 
are  met: 

•  The  creditor  obtains  a  written 
ajijiraisal; 

•  The  ai)])raisal  is  ])erformed  by  a 
certified  or  licensed  ajinraiser;  and 

•  The  ajipraiser  conducts  a  ])hysical 
jiroperly  visit  of  the  interior  of  the 
pro])erty. 

In  addition,  as  reiiuired  by  the  Act. 
the  final  ride  reipdres  a  creditor 
originating  a  covered  HPMb  to  obtain  an 
additional  written  a])j)raisal,  at  no  cost 
to  the  borrower,  if  certain  conditions  are 
met,  unless  a  tran.saction  falls  into  one 
of  the  exem])tions  from  this  re(|uirement 
in  the  rule  (exemptions  are  de.scribed  in 
S  l()2(i.3.'j(c)(4)(vii).  The  following 
conditions  trigger  this  re(]uirement: 

•  The  HFMl,  will  finance  the 
ac{|uisilion  of  the  consumer's  princii)al 
dwelling: 

•  The  .seller  selling  what  will  become 
the  consumer's  principal  dwelling 
ac(]uired  the  home  within  180  days 
prior  to  the  consumer's  purchase 
agreement  (measured  from  the  date  of 
the  consumer's  jmrchase  agreement): 
and 

•  The  consumer  is  ac(|uiring  the 
home  for  a  juice  that  is  more  than  10 
liercent  higlier  than  the  price  at  which 
the  seller  acipdred  the  jiroperty  (if  the 
seller  acipdred  the  property  within  00 
days  of  the  consumer's  purchase 
agreement)  or  more  than  20  jiercent 
higher  than  the  price  at  which  the  seller 
acipdred  the  property  (if  the  seller 
ac.ipiired  the  projierty  within  01  to  180 
days  of  the  consumer’s  purchase 
agreements). 


The  additional  written  apjiraisal,  from  a 
different  licen.sed  or  certified  ajijuai.ser, 
generally  must  inc.lude  the  following 
information:  an  analysis  of  the 
difference  in  sale  prices  (/.i;..  the  juice 
at  which  the  seller  jueviously  acquired 
the  ju'ojierty,  and  the  juice  at  which  the 
consumer  agreed  to  acquire  the  juojierty 
as  set  forth  in  the  consumer’s  juircha.se 
agreement),  changes  in  market 
conditions,  and  anv  imjuovements 
made  to  the  juojierty  between  the  date 
of  the  seller's  juevious  acquisition  and 
the  consumer's  agreement  to  acquire  the 
ju'ojierty. 

Finally,  the  rule  requires  creditors  in 
covered  HFML  tran.sactions  to  jirovide  a 
standardized  notice  to  consumers 
regarding  the  aj)j)raisal  jirocess  within 
three  days  of  the  aj)j)lication,  as  well  as 
a  free  cojiy  of  any  written  ajjju'aisal 
obtained  for  the  transaction  no  later 
than  three  business  days  jirior  to 
c.onsnmmation  of  the  transaction  (or 
within  30  days  of  determining  the 
transaction  will  not  he  consummated). 

B.  Nimihor  and  (dosses  of  Affected 
Entities 

Of  the  roughly  17,402  dejjository 
institutions  (including  credit  unions) 
and  IMBs,  12,.'j()8  are  below  the  relevant 
small  entity  thresholds.  Of  the  small 
institutions.  t).()04  are  estimated  to  have 
originated  mortgaged  loans  in  2011. 
While  loan  counts  exist  for  credit 
unions  and  HMDA-rejiorting  Dls  and 
IMBs,  they  must  he  ju'ojected  for  non- 
1 IMDA  rejuu'ters.  For  IMBs,  an  accej)ted 
statistical  method  (“nearest  neighbor 
matching”)  is  used  to  e.stimate  the 
number  of  these  institutions  that  have 
no  more  than  S7  million  in  revenues 
from  the  MCR. 


Table  1— Counts  of  Creditors  by  Type 


Category 

NAICS  code 

Total  entities 

Small  entities 

Entities  that 
originate  any 
mortgage 
loans 

Small  entities 
that  originate 
any  mortgage 
loans 

Commercial  Banking  . 

522110 

6,505 

3,601 

«  6,307 

^3,466 

Savings  Institutions  . 

522120 

930 

377 

^922 

^373 

Credit  Unions . 

522130 

7,240 

6,296 

«4,178 

«  3,240 

Real  Estate  Credit''^- . 

522292 

2,787 

2,294 

2,787 

2,294 

Total  . 

17,462 

12,568 

14,194 

9,373 

Source:  2011  HMDA,  Dec  31,  2011  Bank  and  Thrift  Call  Reports,  Dec  31,  2011  NCUA  Call  Reports,  Dec  31,  2011  NMLSR  Mortgage  Call  Re¬ 
ports. 

^For  FIMDA  reporters,  loan  counts  from  FIMDA  2011.  For  institutions  that  are  not  FtMDA  reporters,  loan  counts  projected  based  on  Call  Report 
data  fields  and  counts  for  HMDA  reporters. 

‘^Entities  are  characterized  as  originating  loans  if  they  make  one  or  more  loans. 


to  tIu!  Norlli  AnuM'ican  Indiistrv  Classilication 
.Systoin  (NAICS)  dassitications  and  sizi!  standards. 

5  U..S.(:.  ()t)l(:<).  A  ".sinail  organization''  is  anv  "not- 
tor-prolit  nntcirpriso  wliicli  is  indopondontiv  owiuid 


and  ojioratisl  iind  is  not  dominant  in  its  tidd."  .'i 
U-S.C.  (it)l(4).  A  "small  »ov(!rnnumtal  jurisdiction" 
is  llu!  ”ov(!rnm(!nl  ol  a  city,  comity,  town,  township. 


village,  scliool  district,  or  special  district  witli  a 
po))ulation  of  less  than  ."iD.ttttO.  .f  ll..S.(;.  I>l)l(.'i). 

'  lit)',). 

CI'RCh.  1. 


10426  Federal  Register /Vol.  78,  No.  30 /  Wednesday,  February  13.  201 3 /Rides  and  Regulations 


'=Does  not  include  cooperatives  operating  in  Puerto  Rico.  The  Bureau  has  limited  data  about  these  institutions,  which  are  subject  to  Regulation 
Z,  or  their  mortgage  activity. 

'^NMLSR  Mortgage  Call  Report  (“MCR”)  for  2011.  All  MCR  reporters  that  originate  at  least  one  loan  or  that  have  positive  loan  amounts  are 
considered  to  be  engaged  in  real  estate  credit  (instead  of  purely  mortgage  brokers).  For  institutions  with  missing  revenue  values,  the  probability 
that  institution  was  a  small  entity  is  estimated  based  on  the  count  and  amount  of  originations  and  the  count  and  amount  of  brokered  loans. 

®Data  do  not  distinguish  nonprofit  from  for-profit  organizations,  but  Real  Estate  Credit  presumptively  includes  nonprofit  organizations. 


a.  Ancilvsis 

Although  most  Ills  and  non-Dls  arc 
atTcclcd  by  the  final  rnle,  the  final  ride 
does  not  have  a  significant  ini])act  on  a 
snhstantial  nnmher  of  small  entities,  as 
is  (lemon.st rated  by  the  hnrden  estimates 
for  small  institutions  calculated  below. 
For  each  institution  the  cost  of 
compliance  is  calculated  and  then 
divided  bv  a  measure  of  revenue.  For 
Ills,  revenue  is  obtained  from  the 
ajrpropriate  call  report.  For  non-DIs,  the 
fr(H)nency  of  HPMLs  is  not  available  in 
the  MCR.  However,  data  available  in 
HMIIA  shows  that  the  proportion  of 
HFMLs  in  a  non-DFs  originations  does 


not  vary  by  origination  volume.  As 
such,  IIMIIA  data  is  used  in  lien  of  the 
MCR  data  to  calculate  costs  of 
compliance  with  the  final  rnle. 

'I’he  creditors  will  incur  one-time 
costs  of  review,  as  de.scrihed  in  the 
analysis  under  section  1022  above,  and 
ongoing  costs,  proportional  to  the 
volume  of  HFMLs  originated,  and  also 
as  described  in  the  section  1022  analysis 
above. 

'Fhe  Bureau  estimates  that  8.5  percent 
of  the  creditors  affected  are  going  to 
have  one-time  costs  of  less  than  .S300. 
Using  an  alternative  metric.  85  |)ercent 
of  the  creditors  have  a  ratio  of  one-time 


costs  to  their  revenue  of  le.ss  than  0.1 
percent. 

For  small  flls.  Table  2  reports  various 
statistics  for  the  estimated  annual  cost 
of  com])liance  with  the  final  rule  as  a 
percentage  of  revenues  using 
conservative  assumptions.  The 
assnmjjtions  underlying  the  Bureau’s 
estimates  are  explained  in  the  table  and 
are  generally  di.scussed  in  more  detail  in 
the  Section  1022(h)(2)  analysis.  The 
table  shows  that  85  percent  of  the  small 
Dls  and  credit  unions  that  originate  any 
HFMLs  have  costs  of  significantly  less 
than  one  percent  of  the  revenue.  This 
stays  the  same  when  the  creditors  are 
separated  into  types. 


I  ABLE  2— Recurring  Costs  of  Rule  as  a  Share  of  Revenue  by  Type  of  Creditor  {85th  Percentile). 


Small  HPML 
originators 


85th  Percentile 


All  Institutions 

Banks  . 

Thrifts  . 

Credit  Unions 


4461 

<0.01% 

3006 

<0.01% 

310 

<0.01% 

1145 

<0.01% 

Assumptions:  Costs  per-transaction  and  per-loan  officer  are  as  described  in  the  section  1022(b)(2)  analysis.  These  include  but  are  not  limited 
to  the  following:  Full-interior  appraisals — whether  first  or  second — cost  $350,  alternative  valuations  cost  $5.  In  the  absence  of  fhe  rule,  the  prob¬ 
ability  of  a  full-interior  appraisal  for  a  transaction  is  95  percent  for  purchase-money  transactions,  90  percent  for  refinance  transactions,  and  5  per¬ 
cent  for  subordinate-lien  mortgages.  The  proportion  of  resales  within  180  days  is  5  percent,  without  regard  to  difference  in  price.  Costs  of  the  first 
full  interior  appraisal  are  passed  on  completely  to  consumers.  The  review  of  the  appraisal  upon  receipt  takes  15  minutes  of  loan  officer  time.  The 
Bureau  also  includes  15  minutes  of  loan  officer  time  per  loan  to  estimate  whether  the  transaction  is  a  flip. 


The  Bureau  also  has  analyzed  the  data 
for  IMBs  separately.  Most  IMBs  are 
small,  and  the  Bureau  does  not  pos.sess 
the  data  on  the  revenues  of 
apjiroximately  700  of  those.  As  with  the 
Dls  and  credit  unions,  the  effects  of  the 
rule  are  insignificant.  Out  of  the  1.325 
.small  IMBs  that  originate  any  HFMLs, 
and  for  whom  the  Bureau  possesses 
revenue  information,  85  percent  of  the 
IMBs  have  costs  below  0.30  iiercent  of 
the  revenue,  using  the  same  co.st 
assumptions  as  for  the  depository 
institutions  and  credit  unions.  The 
exemjitions  from  the  rule  and  from  its 
second  ajjpraisal  re(]uirement 
significantly  reduce  the  number  of 
HFMLs  subject  to  these  requirements. 


'  liiiiiks.  saviiif*  in.slilulioiis.  aiul  cradit  union.s 
all  liav(!  coiiiparalivHv  lowaa’  mimbars.  For  Ilia 
small  IMlis.  H.'i  paraani  ara  {loin;;  to  liava  ona-liina 
Salop  costs  of  lass  than  .S44.'i. 

'"■^l-A'aii  lor  Ilia  small  IMHs  this  ratio  is  lass  than 
1  parcaiil  tor  85  parcaiit  of  Ilia  IMBs.  Ilia  iiiimliars 
ara  much  lowar  for  Ilia  otiiar  Ivpas  of  craditors. 

'^’■'•Tlia  filial  rida  would  not  liava  a  significant 
impact  on  a  sulistantial  numhar  of  small  Ols.  avail 
if  Ilia  cost  of  appraisals  wara  assiimad  to  ha 
.signifii:anllv  liigliar  than  Ilia  avaraga  cost — such  as 


almost  tenfold.  For  the  remaining 
HFMLs  that  are  covered  by  the  rule, 
such  as  non-QM  HFMLs.  hecau.se  manv 
of  the  co.sts  imposed  by  the  final  rule  are 
likely  to  he  jias.sed  on  to  consumers,  this 
may  result  in  a  decrease  in  demand  for 
those  loans  (such  as  nou-QM  HFMLs). 
However,  any  jiossihle  decrease  in  non- 
QM  HFML  volume  is  likely  to  he 
negligible.  For  both  first-lien  and 
subordinate-lien  HFMLs.  the  principal 
increase  in  co.st  to  consumers  is  the 
difference  in  costs  between  the  full- 
interior  apprai.sal  and  any  iilternative 
valuation  method  co.sts;  some  other 
costs  imposed  by  the  rule,  such  as 
creditor  labor  costs  discussed  in  the 
section  l()22(h)(2)  analysis  above,  and 


ill  .SliDI).  ils  ciiiisurviilivclv  ii.ssumod  in  Ihi!  priipusiil 
hiiscd  u|)(iii  tin;  sliilo  with  lliu  liiglicst  mcdiiiii — iiiid 
even  if  the  iimdvsi.s  did  nut  iissimio  miv  Ill’MI.s 
would  meet  the  criloriii  for  oxomptioiis  in  the  fiiiid 
ndo.  llu!  switches  from  ,$:i5l)  to  ,$lil)l)  for  iippniisiil 
cost  iiiid  from  non-QM  to  iill  lll’MI.s  would  incrciisc 
the  percentages  in  the  lahle  approximatelv  hv  a 
fiictorof  Zl).  However,  even  then  the  ini|iiicl  renitiins 
well  within  :t  percent  for  85  percent  of  the 
institutions. 

''■'■The  final  rule  would  not  have  a  significant 
impiict  on  a  snhstantial  niimher  of  small  IMBs.  even 


the  co.st  of  jiroviding  required 
disclosures,  ttlso  may  he  reflected  in 
increases  in  the  fees  or  rates  charged  in 
a  class  of  loans.  These  charges  are 
ludikely  to  exceed  .StiOO.  For  first  lien 
tnmsactions,  full  interior  inspections  are 
common  industry  practice  so  for  the 
tyjfical  first  lien  transaction  this 
increase  in  co.st  to  consumers  would  he 
small.  Furthermore,  these  co.sts  may  also 
he  rolled  into  the  loan,  up  to  loan-to- 
value  ratio  limits,  so  short-term 
liquidity  constraints  for  buyers  are 
unlikely  to  hind.  Fa.ssing  the  co.st  of 
iijqiraisals  on  to  consumers  is  current 
industry  practice,  and  consumers 
apjiear  to  accept  the  appraisal  fee.  so 


if  till!  Cdsi  (if  iippriiisids  wuru  iissimmd  to  hu 
.sigiiificiiiillv  liiglior  tliiiii  lliii  iivuriigo  cost — ul  .SliDI). 
a.s  coiisui  viilivuly  assumod  in  tliii  propo.sal — and 
(ivuii  if  till!  analysis  did  not  assuini!  any  Hl’MLs 
would  iiioul  thu  ci'iloria  for  oximiptions  in  llu;  final 
ndo.  1  ho  swilclios  from  .S:i5D  to  .SliDI)  for  appraisal 
cost  and  from  non-QM  to  all  Hl’Ml.s  would  incroaso 
Iho  porconlagos  in  tho  tahio  approximalolv  hv  a 
factor  of  ZD.  Howovor.  ovoii  Ihon  Iho  imiiacl  romains 
woll  within  ;)  porcont  for  85  porconl  of  Iho 
iiistiliilions. 
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there  is  unlikely  to  he  an  adverse  effect 
on  demand. 

A  more  likely  impact — alheit 
significantly  reduced  hy  the  scoj)e  of 
exemptions  adoptcul  in  the  final  rnl(! — 
would  he  on  the  volume  of  iion-QM 
m^MLs  .secured  hv  subordinate  liens 
hecan.se.  in  practice,  the.se  are  the 
tran.sactions  on  which  final  rule 
imposes  a  change  from  the  status  (pio. 
and  akso  because  the  cost  of  a  full 
interior  apj)raisal  is  a  larger  proportion 
of  the  loan  amount  to  the  extent 
subordinate  lien  loan  amounts  generally 
arii  low(!r  than  first  lien  loan  amounts. 
Howev(!r.  changes  in  the  volunu!  of 
subordinate  lien  non-QM  llPMLs  mav 
h(!  mitigated  by  consumers  rolling  the 
a])])raisal  costs  into  the  loan  or  the 
consumer  and  the  creditor  splitting  the 
incremental  cost  of  the  full-interior 
a])])raisal  if  it  is  profitable  for  the 
cnidilor  to  do  so.  In  additi{)n.  many 
creditors  originating  subordinate  lien 
non-QM  HFMhs  can  offer  alternative 
|)roducts  that  are  not  subject  to  the  rule, 
such  as  (|ualified  mortgages  or  home 
(!(|uity  lines  of  credit  (llKhOCs). 
Similarly,  the  costs  imposed  on 
creditors  are  sufficiently  small  that  thev 
are  unlikelv  to  residt  in  a  (hu.rease  in 
the  supply  of  credit. 

n.  (Jarlificdtion 

Accordingly,  the  Director  of  the 
(ionsumer  Financial  I’rotection  Hunnui 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  numher  of  small  entiti(;s. 

I•D1C 

The  RFA  generally  requires  that,  in 
connection  with  a  final  rulemaking,  an 
agency  prepare  a  final  nigulatorv 
llexihility  analvsis  that  de.scrihes  the 
im])act  of  the  final  rule  on  .small 
entities.’^’^  A  regulatorv  llexihilitv 
analysis  is  not  retjuired.  however,  if  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  inqiact  on 
a  substantial  numher  of  small  entities 
(defiiKKl  in  regulations  |)romulgated  hv 
the  Small  Busine.ss  Administration  to 
include  hanking  organizations  with  total 
assets  of  le.ss  than  or  ecpial  to  .S17.'j 
million)  and  publishes  its  certification 
along  with  a  statenumt  providing  the 
factual  basis  for  such  cen  t ificat ion  in  the 
Federal  Register  together  with  the  rule. 

As  of  March  31. 2012.  there  were 
approximately  2. .171  small  FDKF 
supiii  vi.sed  hanks,  which  include  2.410 
state  nonmemher  hanks  and  101  state- 
chartered  savings  hanks.  'I’lie  FDKi 
analyzed  the  2010  Home  Mortgage 


'^‘^.Si’1‘5  U.S.O.  (iOl  (•!  si‘(i. 


Di.sclosure  Act  (IIMDA)  dataset  to 
determine  how  many  loans  by  FDKF 
supervised  hanks  might  (pialify  as 
HFMLs  under  .section  12t)ll  ofTlLA,  as 
added  hv  section  1471  of  the  Dodd- 
Frank  Act.'^’”  This  analysis  reflecliul 
that  oidy  70  I'dlKi-supcn  vised  hanks 
originalcul  at  least  100  HFMhs.  with 
only  four  hanks  originating  more  than 
.100  HFMl.s.  Furtlnn'.  the  f'DK’.- 
supervisiul  hanks  that  met  the  definition 
of  a  small  entity  originated  on  aviaage 
less  than  eight  HFMh  loans  each  in 
2010. 

The  three  recpiirennmts  in  the  final 
rule  that  could  impact  small  f'DlH- 
supervised  institutions  most 
signilu;antlv  are: 

1.  Requiring  an  a])j)raisal  in 
connection  with  real  estate  financial 
tran.sactions  that  previously  did  not 
recpiin!  an  appraisal. 

2.  mandating  that  the  appraiser 
conduct  a  physical  visit  to  the  interic)r 
of  the  |)roperty,  and 

3.  reriuiring  a  s(!Cond  a])])raisal  at  the 
lender's  ex])ense  in  certain  situations. 

As  for  the  first  iiotcmtial  iinjiact.  the 
FDIC  notes  that  Fart  323  of  the  FDIC 
Rules  and  Regulations  (Fart  323) 
re(]uir(!s  financial  institutions  to  obtain 
an  appraisal  for  federallv  ndattid 
transactions  unle.ss  an  excanption 
applies.  Fart  323  grants  an  exem|)tion  to 
th(!  a])|)rai.sal  recjuirement  for  real  estate- 
related  financial  transactions  c)f 
.S2.')0.000  or  le.ss.  However.  Fart  323 
r(!(]uir(!S  financial  institutions  to  obtain 
an  aj)i)ropriate  evaluation  that  is 
consi.stent  with  .safe  and  sound  hanking 
practices  for  such  transactions.  Tin;  final 
rule  will  supersede  this  exemption, 
resulting  in  criuiitors  having  to  obtain 
an  ajqnaisal  for  an  HFML  tran.saction 
regardless  of  the  tran.saction  amount. 
The  requirement  to  obtain  an  a])praisal 
rather  than  an  (Valuation  does  not  add 
much,  if  any.  new  burden  on  FDIC- 
su|)ervised  institutions,  as  they  are 


'"’"'rill!  Fine  l«is(!il  its  analysis  iin  tliii  IIMDA 
data,  as  it  piiiviilcil  a  pinw'  lor  llu!  charactoristics 
ol  Hl’MLs.  While  Ihe  FDIC  roc.of^niy.os  that  lower 
lii<;lier-pri(:e(l  loans  weri!  }>enerale(l  in  21)10,  a  more 
historical  review  is  not  possihle  hecansi!  lheaverai>e 
oiler  price  (a  key  data  element  lor  this  review)  was 
not  added  until  the  lonrth  ipiarter  ol  2(K)t).  The 
I'DIC  also  recoeniziis  that  the  I IMDA  data  provides 
inlormation  relative  to  mort^a<>(!  lending  in 
metropolitan  statistical  areas,  hnt  not  in  rural  areas. 

'  ’■'The  FDIC  notes  that  tin;  exact  numher  ol  small 
entities  likely  to  hi!  allected  hv  the  final  ride  is 
unknown  hecaiise  the  FDIC  lacks  relialile  sources 
lor  certain  inlormation. 

"■"The  rei|nirements  to  provide  consumers  with 
a  statement  disclosing  the  purpose  of  the  appraisal 
and  to  liirnish  consumers  a  copy  ol  the  appraisal 
without  char}>e  at  least  three  days  prior  to  closin}> 
should  not  create  a  sienilicant  new  hurden.  as  most 
FDIC-snpervised  institutions  routinely  provide 
rei|uired  disclosures  and  copies  ol  the  appraisal  to 
consumers  in  a  timely  manner. 

12  CFK  Fai  l  :i2:t. 


reijuii'cd  hy  Fiirt  323  to  obtain  .some  typo 
of  valuiition  of  the  mortgaged  pro])orty. 
The  final  rulo  merely  limits  the  type  of 
])ermis.sit)le  valuiition  to  iin  appniisal  for 
HFMhs. 

As  for  the  second  iiotentiiil  impact, 
the  fiiiiil  rule's  retjuirement  affects  it 
lender  only  to  the  extent  thiil  a  lender 
inii.st  instruct  the  appniiser  to  conduct  a 
physical  visit  of  the  interior  of  the 
mortgaged  jiroperty.  HSFAF  and  title  XI 
of  FlRRl’iA.  and  the  regulations 
pre.scrihed  thereunder,  do  not  re(|uire 
iq)|)rai.sers  to  ])erform  on-site  visits. 
Instead.  IJSFAF  requires  <i])])rai.ser.s  to 
include  it  certification  whicli  clearly 
states  whether  the  iqjinaiser  has  or  has 
not  ]3er.sonally  inspected  the  subject 
pro])erty.  During  informal  outreach 
conducted  by  the  Agencies,  outreiich 
participants  indicated  that  many 
creditors  retjuire  iqijn’aisers  to  jierform  a 
physical  inspection  of  the  mortgaged 
property.  This  recpiirement  is 
documented  in  the  Uniform  Uesidontiol 
Appniisdl  Hoport  form  used  iis  a  matter 
of  ])riictice  in  the  industry,  which 
includes  a  certification  that  the 
ii])])riti.ser  ])erformed  a  comjilete  visual 
ins])ection  of  the  interior  and  exterior 
iireas  of  the  subject  jiroperty.  Outreach 
])articipant,s  indiciited  thiit  nuiuiring  a 
physical  visit  of  the  interior  of  the 
mortgaged  ])ro|)erty  added,  on  average, 
an  additional  cost  of  about  S.IO  to  the 
aiipniisal  fee,  whit:h  is  ji.iid  by  the 
a])])licant.  Thus,  the  jilivsical  visit 
recjuirement  creates  a  potential  hurden 
for  the  apiiraiser,  not  the  lender,  and  the 
cost  is  horn  hv  the  applicant. 

As  for  the  third  iiotential  impact,  the 
final  rule's  retpiirement  to  conduct  a 
.second  a])])rai.s<il  for  certain  tninsactions 
should  not  affect  many  FDKFsupervised 
hcinks.  As  ])reviously  indicated,  FDIC- 
supervi.sed  hanks  that  meet  the 
definition  of  a  small  entity  originated  an 
average  of  le.ss  than  eight  HFMLs  each 
in  2010.  According  to  estimates 
inovided  by  FHFA,  about  .1  jjercent  of 
single-family  ])roperly  .sales  in  2010 
reflected  situations  in  which  the  same 
l)roperty  had  been  sold  within  a  180-day 
])eriod.  This  information  shows  that 
most  small  FDIC-supervised  hanks  will 
have  to  obtain  a  second  aj)praisctl  for  a 
nominiil  numher  of  tran.sactions  at  the 
hank’s  ex])en.se.  The  estimated  co.st  of  a 
second  ap])raisiil  is  between  .$3.10  to 
.$000. 

In  sum,  the  FDKi  believes  that  the 
final  rule  will  not  h.ive  a  significant 
economic  impact  on  a  substantial 
numher  of  .small  entities  that  it  regulates 
in  light  of  the  fact  that:  (1)  Fart  323 
already  recpiires  FDIC-supervi.sed 
depository  institutions  to  obtain  some 
type  of  valuation  for  real  e.state-related 
financial  transactions;  (2)  the 
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nuiuirenient  ol Conducting  a  physical 
visit  of  the  interior  ot  the  mortgaged 
pro])erty  cnuites  a  potential  hurden  for 
an  appraiser,  rather  than  the  lender, 
with  the  cost  h(!ing  l)orn  hv  the 
applicant;  and  (3)  the  s(!cond  a])])raisal 
nupiirenient  should  affect  a  nominal 
numh(!r  of  transactions.  Accordingly, 
pursuant  to  section  (>().'j(h)  of  the  RFA. 
the  FDK;  certifies  that  the  final  rule  will 
not  have  a  significant  (iconomic  impact 
on  a  suhstantial  numher  of  small 
entities. 

FIIFA 

'fhe  final  rule  a])])lie.s  only  to 
institutions  in  the  primary  mortgage 
market  that  originate  mortgage  loans. 
MIFA’s  regulated  entiti(!s — Fannie  Mae, 
Freddie  Mac,  and  the  Federal  Home 
Loan  Bank.s — operate  in  the  secondary 
mortgage  markets.  In  addition,  these 
entities  do  not  come  within  the  meaning 
of  small  entities  as  defin(;d  in  the 
Regulatory  Flexihilitv  Act.  .See  .S  U..S.C. 
()()!(())). 

NCIJA 

'I’he  RFA  generally  retjuires  that,  in 
connection  with  a  final  rule,  an  agency 
])rej)are  and  make  available  for  public 
comment  a  final  regulatory  flexihilitv 
analysis  that  describes  the  im])act  of  the 
final  rule  on  small  entities. A 
nigulatory  flexibility  analysis  is  not 
riujuired,  however,  if  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
suhstantial  numher  of  small  entities  and 
])nhlishes  its  certification  and  a  short, 
explanatory  statement  in  the  Federal 
Register  together  with  the  rule.  Nf'.UA 
defines  .small  entities  as  small  caedit 
unions  having  le.ss  than  ten  million 
dollars  in  assets  "*■*  in  contrast  to  the 
definition  of  small  entities  in  the  rules 
issued  by  the  Small  Business 
Admini.stration  (SBA].  which  include 
hanking  organizations  with  total  as.sets 
of  less  than  or  equal  to  $1 7.'5  million. 

NCIJA  staff  analyzed  the  2010  Home 
Mortgage  Disclosure  Act  (HMDA) 
dataset  to  determine  how  many  loans  by 
federally  insured  credit  unions  (FIClJs) 
might  (pialify  as  HBMLs  under  section 
129H  of  TILA."‘-»  As  of  March  31, 2012, 
there  were  2,47.'j  FlClls  that  met 
NClJA’s  small  entity  definition  hut  none 
of  these  institutions  reported  data  to 
HMDA  in  2010.  For  pur|)oses  of  this 
rulemaking  and  for  consistency  with  the 

.SV.‘(,‘ .')  ll..S.(;.  (iOl  cl  scq. 

"■  MiH  I'K  :n<l4<)  (Ntay  2').  2()0;i). 

liiisiut  it.s  iiiiiilysis  on  tin;  IIMO.A  flalii. 
as  it  provictoit  a  proxy  for  Itu;  otiaraoUaistios  of 
111’MI.s.  ’I'ho  analysis  is  nistrictod  to  2010  11MI);\ 
(lata  l)(!(;ans(!  tlui  ayisragi!  off(!r  price  (a  key  data 
el(!nienl  for  lliis  reyiew)  was  not  added  in  llie 
HMDA  data  until  tiie  fonrtli  (|nart(!r  of  2000. 


Agencies,  NfJlJA  revittwed  the  dataset 
for  FKJlJs  that  met  the  small  entity 
standard  for  hanking  organizations 
under  the  .SBA’s  ntgiihitions.  As  of 
Miirch  31,  2012,  then;  wen; 
a])])roximately  (i.OOO  FICDs  with  total 
ii.ssets  of  .$17.')  million  or  le.ss.  Of  the 
I'lClJs  which  re])orled  2010  HMDA  dat;i. 
452  re|)orled  at  least  one  HFML.  The 
data  reflects  that  oidy  three  FICDs 
originated  tit  hta.st  100  Hl’MLs,  with  no 
FKJDs  originating  more  than  .lOO 
HFMLs,  and  88  percent  of  reporting 
FKJDs  origimiting  ten  HBMLs  or  less. 
Further.  FICDs  that  met  the  .SBA’s 
definition  of  a  small  entity  originattKl  an 
average  four  HBML  loans  each  in 
2010."‘''- 

As  previously  di.scu.ssed.  section  1471 
of  the  Dodd-Frank  Act  generally 
])rohihits  a  creditor  from  extending 
credit  in  the  form  of  a  HBML  to  any 
consumer  without  first: 

•  Obtaining  ti  written  appraisal 
])erformed  hv  a  certified  or  licensed 
a])])rai.ser  who  conducts  <i  phvsical 
proptii'ty  visit  of  the  interior  of  the 
pro])erty. 

•  Obtaining  an  additional  appraisal 
from  a  difterent  certifitui  or  licen.sed 
appraiser  if  the  flBML  financits  tlu; 
purchase  or  acciuisition  of  a  i)roj)erty 
from  a  sttller  iit  a  higher  price  than  the 
seller  ])aid,  within  180  davs  of  the 
seller's  purchti.se  or  ac(|uisition.  The 
tidditional  appniisal  must  include  an 
cinalysis  of  the  difference  in  sale  prices, 
changes  in  mttrkttt  conditions,  and  <my 
imj)rov(!ments  made  to  the  jiroperty 
helween  the  (kite  of  the  ])n!viou.s  stile 
and  th(!  current  sale. 

•  Broviding  the  aj)])licant,  at  the  time 
of  the  initial  mortgage  ajiplication,  with 
a  statement  that  any  aj)])raisal  prepared 
for  the  mortgage  is  for  the  sole  use  of  the 
creditor,  and  that  the  applicant  may 
choost!  to  have  a  sep.irate  apjiraisal 
conducted  at  the  applicant's  expense. 

•  Broviding  the  applicant  with  one 
co])y  of  each  appraisal  conducted  in 
accordance  with  TILA  section  120H 
without  charge,  at  le.ist  three  (3)  (hiys 
])rior  to  the  tnmsaction  closing  date. 

The  final  rule  implements  the 
a])])raisal  retjuirements  of  section  1471 
of  the  Dodd-Frank  Act.  Bart  722  of 
NCDA's  regulations  nujuires  FICDs 

"’"'Willi  (inly . -I  i'niclimi  otsiiiiill  i'lCHs  nipoiliiif^ 
(Idlii  to  HMI)/\.  NCIIA  iilso  iin<ily/(!(l  I'IClIs  not 
()lis(!r\'(!(l  in  till!  II.VIDA  diilii.  llsin^  tlin  tdtiil  niinilnir 
(itni.il  nsl.itd  Idiins  dri”iniild(l  liy  I'lCUs  with  inss 
llinn  .SlZ.SM  in  loliil  iissdls.  NCIIA  (islini.iidd  llid 
iiy(M:i}>(i  ninnl)(ir  (if  tll’MI.s  piir  rniil  nsliild  loiin 
dri”iniil(ul.  Usiii};  llii.s  nilio  Id  inldipdl.itn  llin  likdiy 
nunilidr  of  1  Il’MI,  dridin.ilidiis.  Ilid  .ni.ilysis  .sii^d.sls 
lliiil  sniiill  l•■|(:lls  diidiiiiild  dll  (lydiii^d  ld.s.s  tliiiii  two 
1  Il’MI,  loans  oacli  ydiir. 

"’'■Codilidd  at  sdction  12011  of  llid Tmlli-in- 
l.diiding  Act.  l."!  ll..S.(;.  Killl  dt  .s(.'(/. 

12  CFR  part  722. 


to  obtain  an  aiipraisal  for  federally 
relilted  transiictions  unless  an 
exemption  applies.  Biirt  722  grants  an 
exemption  to  the  a])|)raisal  reijuirement 
for  real  estate-related  financial 
transactions  of  .$2. It) ,()()()  or  less. 

However,  jiart  722  recpiires  FKTIs  to 
obtain  an  ap])roi)riate  evaluation  that  is 
consistent  with  safe  and  .sound  practices 
for  such  tnmsactions. 

The  final  rule  will  su])ersede  this 
exemption,  resulting  in  FICJDs  having  to 
obtain  an  appriiisal  for  a  HBML 
transaction  regardless  of  the  transiiction 
amount.  The  reiiuirement  to  obtain  an 
appraisal  rather  than  an  evaluation  does 
not  ])ose  a  new  hurden  to  financial 
institutions,  as  they  are  required  by  part 
722  to  obtain  some  type  of  valuation  of 
the  mortgaged  property.  The  final  rule 
merely  limits  the  tvpe  of  permissible 
valuations  to  an  apprai.sal  for  HBMLs. 

The  final  rule’s  requirement  to 
conduct  a  physical  visit  of  the  interior 
of  the  mortgaged  jiroperty  potentially 
adds  an  additional  hurden  to  the 
appraiser.  The  D.SBAB  and  title  XI  of 
FIRREA  and  the  regulations  jnescrihed 
thereunder  do  not  reipiire  ajiprai.sers  to 
perform  on-site  visits.  In.stead.  D.SBAB 
reipiires  apprai.sers  to  include  a 
certification  which  clearly  states 
whether  the  apiiraiser  has  or  has  not 
])ersonallv  insjxicted  the  subject 
property.  During  informal  outreach 
conduc:ted  hv  the  Agenc:ies,  outreach 
participants  indicated  that  many 
creditors  reijuire  appraisers  to  ])erform  a 
phvsical  inspection  of  the  mortgaged 
property.  This  recpiirement  is 
documented  in  the  Unifonn  Husicluntial 
Appraisal  Raport  form  used  as  a  matter 
of  |)ractice  in  the  industry,  which 
includes  a  certification  that  the 
appraiser  jierformed  a  complete  visual 
inspection  of  the  interior  and  exterior 
areas  of  the  subject  jirojjerty.  Outreach 
participants  indicated  that  requiring  a 
])hysical  visit  of  the  interior  of  the 
mortgaged  |)roperty  added  on  average  an 
additional  cost  of  about  .$.'50  to  the 
apiuaisal  fee,  which  is  ])aid  by  the 
a])])licant. 

In  light  of  the  fact  that  few  loans  made 
by  FICDs  would  (jualify  as  HBMLs.  the 
fact  that  many  creditors  already  nupiire 
that  an  a])])rai.ser  conduct  an  interior 
inspection  of  mortgage  collateral 
jiroperty  in  connection  with  an 
ap|)rai.sal;  the  fact  that  re(juiring  an 
interior  inspection  would  add  a 
relatively  small  amount  to  the  cost  of  an 
ap])raisal;  and  the  various  exemptions 
and  exclusions  from  the  requirements 
provided  in  the  rule.  N(JDA  believes  the 
final  rule  will  not  have  a  significant 
economic  impact  on  small  FKJDs. 

For  the  reasons  provided  above, 
NCDA  certifies  that  the  final  rule  will 
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not  have  a  significant  economic  impact 
on  a  .sul)stantial  nnmi)er  ot  small 
entities.  Accordingly,  a  regulatory 
llexibility  analysis  is  not  reciuired. 

Kxemitive  Order  13132 

Hxecntive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  tluMr  actions  on 
.state  and  local  interests.  N(3IA.  an 
ind(!j)(mdent  regulatory  agency  as 
defined  in  44  U.S.(-.  3.')()2(.'>).  voluntarily 
complies  with  the  executive  order  to 
adhere  to  Inndamental  federalism 
principles.  This  final  rule  applies  to 
Federally  insured  credit  unions  and  will 
not  have  a  snhstantial  direct  effect  on 
the  states,  on  the  ndationship  hcitween 
the  national  government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCI)  A  has 
determined  that  this  final  rule  does  not 
constitute  a  policy  that  has  federalism 
implications  for  purpo.ses  of  the 
Kxecutive  Order. 

'rh(!  Treasury  and  (hjinnal  Oox  iirmnent 
Approjjriations  Act,  l‘)9‘) — Assessment 
ofFculeral  Regulations  and  Policies  on 
Families 

N(TJA  has  determimul  this  final  rule 
will  not  affect  family  well-being  within 
tin;  meaning  of  .section  ().'54  of  the 
'I  reasiiry  and  Oeneral  (Government 
Appropriations  Act.  1999,  Public  Law 
l().')-277.  112  Slat.  2981  (1998). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
I'Gnforcement  P’airness  Act  of  1999 
(SBREFA)  provichis  generally  for 
congressional  review  of  agency  rules.  A 
reporting  recpiirement  is  triggered  in 
instances  where  N(TIA  i.ssues  a  final 
rule  as  defined  by  .Section  .^.51  of  the 
Administrative  Procedure  Act."’”  NCTIA 
does  not  believe  this  final  rule  is  a 
"major  rule"  within  the  meaning  of  the 
relevant  sections  of  .SBREFA.  NCIIA  has 
submitted  the  rule  to  the  Office!  of 
Management  and  Budget  (OMB)  for  its 
determination. 

OCC 

Pursuant  to  section  fiO.'ilh)  of  the 
Riigulatorv  Flexibility  Act.  .'i  l]..S.(G. 
(il).'i(h)  (RFA),  the  regulatory  ilexihilily 
analysis  otlunwise  r(!(]uired  under 
section  903  of  th(!  RFA  is  not  reepiired 
if  the  agency  certifies  that  the  final  rule 
will  not.  if  promulgated,  have  a 
.significant  economic  impact  on  a 
substantial  numlxir  of  small  entities 
(defined  for  purpo.ses  of  the  RFA  to 
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include  hanks,  savings  institutions  and 
other  depository  credit  intermediaries 
with  as.sets  le.ss  than  or  ecpial  to  .SI  73 
million  and  trust  companies  with 
total  assets  of  .S7  million  or  less)  and 
publishes  its  certification  and  a  short, 
explanatory  statement  in  the  Federal 
Register  along  with  its  final  rule. 

.Section  1471  of  the  l)odd-l’’rank  Act 
establishes  a  new  TILA  .section  12911, 
which  sets  forth  appraisal  reciuirements 
ai)])lical)le  to  higher-priced  mortgage 
loans.  A  "higher-jiricrid  mortgage" 
generally  is  a  closed-end  consumer  loan 
secured  by  a  ])rinci|)al  dwelling  with  an 
APR  that  exceeds  the  Al’OR  by  l-.'i 
percent  for  first-lien  loans  with  a 
principal  amount  h(!low  the  conforming 
loan  limit,  2. .3  percent  for  fir.st-lien 
jumho  loans,  or  3. .3  percent  for 
subordinate-liens.  The  definition  of 
high(!r-priced  mortgage  loan  expressly 
excludes  (pialified  mortgages,  as  defined 
in  TILA  .section  129C.  as  well  as  reverse 
mortgage  loans  that  are  (lualified 
mortgages  as  defined  in  TILA  .s(!ction 
129(:. 

.Sj)ecifically,  section  12911  does  not 
permit  a  creclitor  to  extend  credit  in  the 
form  of  a  higher-|)riced  mortgage  loan  to 
any  consumer  without  first: 

•  Obtaining  a  written  apjaaisal 
performed  by  a  ccirtified  or  licensed 
apj)raiser  who  conducts  a  physical 
|)roperty  visit  of  the  interior  of  the 
property. 

•  Obtaining  an  additional  writt(!n 
ap])rai.sal  from  a  different  certified  or 
licen.seil  a])])rai.ser  if  tlie  purpose  of  t!ie 
higher-risk  mortgage  loan  is  to  finance 
the  purchase  or  acejuisition  of  a 
morlgag(!d  i)roperty  from  a  seller  within 
180  days  of  the  purcha.se  or  accjuisition 
of  the  ])roperty  by  that  seller  at  a  price 
that  was  lower  than  the  t:urr(!nt  sale 
price  of  the  property.  The  additional 
written  ap])rai.sal  must  include  an 
analysis  of  the  difference  in  sale  prices, 
changes  in  market  conditions,  and  any 
improvements  made  to  the  property 
hiitween  the  date  of  the  jirevious  sale 
and  the  current  sale. 

•  Providing  the  a])plicant,  at  the  time 
of  the  initial  mortgage  ajjplication,  with 
a  statement  that  any  written  appraisal 
|)r(!i)ared  for  the  mortgage  is  for  the  sole 
use  of  the  creditor,  and  that  the 
apj)licant  may  choose  to  have  a  ,se])arale 
appraisal  conductiid  at  the  a])))licant's 
expense. 

•  Providing  the  a]i])licant  with  one 
c,o|)v  of  liach  ap])rai,sal  conducted  in 
accordance  with  TILA  section  12911 


''"■■A  Uniinciiit  inslilulion's  assiM  iinMl(!toniiiiii!(l 
t)y  iiv(!iagiii^  assists  nsporlisd  on  its  lour  (|uart(srly 
tinancial  statisnusnts  tor  tins  isnsiasdiii”  visar."  .Sisis 
Idotnoto  8  ot  tins  I  I..S.  .Small  liusiinsss 
Administration’s  'ralsits  ol  .Six.is  .Standards. 


without  chiirge,  at  least  thnte  (3)  days 
prior  to  llu!  transaction  closing  date. 

rhe  (XXG  currently  supervi.stis  1,929 
hiinks  (1,292  commercial  htinks,  ().3  trust 
companitis,  .3.32  fedenil  savings 
associations,  iind  47  hninches  or 
tigttncies  of  foreign  hanks).  VVe  estimate 
that  le.ss  th:m  1,400  of  the  batiks 
.su])ervi.sed  by  the  (KXG  tut!  f:urrently 
originating  one-  to  four-family 
residentiiil  tnortgage  lotms. 
Approximately  772  (KXG  sujiervi.sed 
hiinks  are  small  entities  based  on  the 
.SBA’s  tlefinition  of  small  entities  for 
REA  purpo.ses.  Of  these,  the  (KXG 
estimates  that  49.3  hiinks  originate 
mortgages  and  therefore  may  ht! 
impacted  by  the  final  ruhi. 

The  OCX  classifies  the  economic 
impitet  of  total  costs  on  a  hank  as 
significant  if  the  total  costs  in  a  single 
year  are  greater  tliiui  .3  jiercent  of  total 
.salaries  and  benefits,  or  greater  than  2.3 
percent  of  total  non-interest  expense. 

The  OCX]  e.slimates  that  the  average  cost 
per  sniiill  biiiik  will  range  from  a  lower 
liound  of  ajiproximatelv  .$1  (),()()()  to  an 
ujipi!!'  hound  of  a])])roximatelv  .$18. ()()(). 
Using  the  upper  bound  cost  estimate, 
we  believe  the  final  rule  will  have  a 
significant  economic  inijiact  on  three! 
small  hanks,  which  is  not  a  substantial 
numher. 

Tln!r(!fore.  w(!  I)eli(!ve  the  final  rub! 
will  not  have  a  significant  economic 
impact  on  a  substantial  numher  of  small 
(!ntiti(!,s.  The  (XXG  certifi(!S  that  the  Final 
Rule  would  not,  if  jiromulgateel,  have!  a 
signifie:ant  eie.ememiie;  imjiaeit  on  a 
substantial  numher  eif  small  entitieis. 

(XX',  linfuneled  Manelates  Retbrm  Ae;t  of 
199.3  Dederminaliem 

.Se!e;tie)n  202  of  the  IJnfuneleel 
Manelate!S  Refeirm  Ae;t  of  199.3  (2  U..S.G. 
1.332),  reKpiires  the  OCC  to  prepare  a 
huelgedary  imjjact  statemient  before 
promulgating  a  rede  that  ine.lueles  a 
Feeleral  manelate  that  may  re!,sult  in  the 
eixpenditure  by  state,  le)e;al.  anel  tribal 
geivernmemts,  in  the  aggregate!,  eir  by  the 
private  .se!e:te)r,  eif  .$100  million  eir  meire 
in  any  erne  ye!ar  (aeljusteel  annually  feir 
infiatiem).  The  (XXG  has  eledeninineKl  that 
this  final  rule  will  ned  re!.sult  in 
e!X])(!neliture!.s  by  .state.  loe:al,  anel  trihiil 
ge)ve!rnme!nt,s.  e)r  the  jirivate  se!e:tor,  eif 
.$100  million  eir  more  in  any  eine  veuir. 
Ae:e:e)relingly,  the  (XXl  heis  imt  ])re!])iire!el 
a  huelgetary  iinjiae;!  .statement. 

Vll.  Paperwork  Kediictinn  Act 

(Gertiiin  jirovisiems  eif  this  final  rule 
e-.emtain  “e;e)lle!e:tion  e)f  informatiem" 
re!eiuiri!me!nts  within  the  meaning  of  the 
Pa|)e!rwe)rk  Re!elue;tie)n  Ae:t  (PRA)  eif  1993 
(44  I ]..$.(’,.  3301  i^t  lJnde!r  the  PRA, 
the!  Agencieis  mav  ne)t  e:onelued  e)r 
spemsor,  anel  a  person  is  not  reicjuireel  tei 


V 
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respond  to,  an  information  collection 
unless  the  information  collection 
displays  a  valid  Office  of  Management 
ami  Hndget  (C)M13)  control  number.  The 
information  collection  retpurements 
contained  in  this  joint  notice  of  final 
nilemaking  have  be(!n  submitted  to 
OMB  for  review  and  ap|)roval  bv  tlu; 
Bnr(;an.  FDIC.  NCIJA,  and  OOO  under 
.section  3.'j0(j  {)f  the  BRA  and  section 
1320.11  of  the  OMB’s  implementing 
regulations  (.'5  CFR  jiart  1320).  The 
Board  reviewed  the  final  rule  under  the 
anthoritv  (hdegated  to  the  Board  hv 
OMB. 

Tiih  of  Infornuition  CoUoctiou:  1 IBML 
Appraisals. 

Vroqiwncy  of  Rosponso:  Ex’imt 
generated. 

Affocted  Public:  Busine.sses  or  other 
for-profit  and  not-for-profit 
organizations.'^' 

Biircuu:  Insured  depository 
institutions  with  inon;  than  SlO  billion 
in  assets,  their  dejjositorv  institution 
affiliates,  and  certain  non-depositorv 
mortgage  institutions. 

FDKJ:  Insured  state  non-member 
t)anks,  insured  .state  branches  of  foreign 
banks,  and  certain  subsidiaries  of  tluise 
entities. 

Odd:  National  banks.  Fechual  savings 
associations.  Federal  branches  or 
agencies  of  foreign  banks,  or  anv 
operating  subsidiary  thereof. 

Board:  State  member  banks, 
miinsnred  state  branches  and  agencies 
of  foriMgn  banks. 

NdlJA:  Federally-insured  credit 
unions. 

Ahsiraci: 

The  collection  of  information 
nuiuirements  in  this  final  rule  are  found 
in  paragra])hs  (c)(3)(i),  (cK3)(ii).  (c)(4). 
(cdbl),  and  (c)((i)  of  12  CFR  1020.35.  This 
information  is  n!()uired  to  i)rotect 
consumers  and  jiromote  the  safety  and 
soundness  of  creditors  making  flPMLs 
subject  to  12  CFR  1020. 35(c).  This 
information  is  used  by  creditors  to 
evaluate  real  estate  collateral  securing 
HBMLs  subject  to  12  CFR  1020.35(c) 
and  by  consumers  entering  these 
transactions.  The  collections  of 
information  are  mandatory  for  creditors 
making  llPMLs  snhjecl  to  12  CFR 
1020.35(c).  'file  final  rule  recjuires  that. 


Tilt:  liul'ticns  tin  llu;  iillcclctl  pulilit:  si:n(:iiilly 
iin;  tliviilctl  in  ii(:(;i)r(liint:i;  with  tiu:  AKcncics' 
respective  titlniinislrtilivi:  enltircemenl  millioritv 
iiniler TII.A  set;ti()n  1()K.  I.'i  U..S.(i,  l(i()7. 

''-'I'lie  liiireiui  iintl  llie  Fe<lt:r;il  'rraili; 

Coininissitin  (l'''l'(;)  »i;ni;nilly  liolli  have  enl()i'cenu:nt 
iiiilhority  fiver  inin-ile|iiisit(iry  instiliitifiiis  Itir 
Kegiilalitiii  Z.  At:i:(irilin<’ly.  Itir  pur|ioses  iif  this  I’KA 
aiialvsis.  tlie  Bureau  has  alliii:ate(l  tii  ilsell  liail dt 
tlie  Bureau's  estiiiiiited  luirtleii  fur  luiii-tleiiiisittirv 
iii(irtf>;i”e  iiislituliiiiis.  Tin;  FTC  is  responsilile  for 
estiiiuitiiig  iind  repiirling  to  OMB  its  sliare  of  hurtlen 
uiitler  this  pro|iosal. 


within  three  business  (hiys  of 

ai) plication,  a  creditor  ])rovide  a 
disclosure  that  informs  consumers  of 
the  pnrpo.se  of  the  apprai.sal,  that  the 
creditor  will  jirovide  the  consumer  a 
copy  of  tiny  appraisal,  and  that  the 
consumer  may  choo.se  to  have  a  separate 
appniisal  conducted  at  the  ex])en.se  of 
the  consumer  (Initial  Apprai.sal 
Di.sclosnre).  .See  12  CFR  1020.35(c)(5).  If 
a  lo;m  is  a  IIPML  subject  to  12  CFR 
1020.35(c),  then  the  creditor  is  reepured 
to  obtain  a  written  apprai.sal  prepared 
by  a  certified  or  licensed  ai)])rai.ser  who 
conducts  a  physical  visit  of  the  intru  ior 
of  the  ])roperty  that  will  secure  the 
tran.saction  (\Vritten  Apprai.sal).  and 
|)rovide  a  cojiy  of  the  Written  A])prai.sal 
to  the  consumer.  .See  12  CFR 
1020.35(c)(3)(i)  and  (c)(0).  To  (pialifv  for 
the  .safe  harbor  provided  under  the  final 
rule,  a  creditor  is  required  to  review  the 
Written  Apprai.sal  as  sjiecified  in  the 
text  of  the  rule  and  Aj)pendix  N.  .See  12 
CFR  1020.35(c)(3)(ii). 

A  creditor  is  reepured  to  obtain  an 
additional  apj)rai.sal  (Additional  Written 
A])])rai.sal)  for  a  Hf^MF  that  is  subject  to 
12  CFR  1020. 35(c)  if  (1)  the  .seller 
ac(pnred  the  ])roperty  securing  the  loan 
‘to  or  fewer  days  |)rior  to  the  date  of  the 
consumer’s  agreement  to  aetpure  the 
l)roperty  and  the  resale  ])rice  exceeds 
lh(!  seller’s  actpnsition  ])rice  hv  more 
than  10  i)ercent;  or  (2)  the  seller 
accpiired  the  property  securing  the  loan 

t) l  to  180  days  ])rior  to  the  date  of  the 
consumer’s  agreement  to  ac(]uire  the 
])roperty  and  the  re.sale  j)rice  exceeds 
th(!  seller’s  acepnsition  price  by  more 
than  20  j)ercent.  See  12  CFR 
1020.35(c)(4).  The  Additional  Written 
Ajjpraisal  must  meet  the  rerjuirements 
de.scrihed  above  and  also  analyze:  (1) 
The  difference  between  the  price  at 
which  the  seller  acquired  the  jjroperty 
and  the  i)rice  the  consumer  agreed  to 
))ay,  (2)  changes  in  market  conditions 
l)etween  the  date  the  seller  acquired  the 
])roperty  and  the  date  the  consumer 
agreed  to  acquire  the  property,  and  (3) 
any  improvements  made  to  the  property 
between  the  date  the  seller  acepnred  the 
property  and  the  date  on  which  the 
consumer  agreed  to  actpnre  the 
])rop(!rty.  See  12  Cf’R  1020.35(c)(4)(iv). 
A  creditor  is  also  reepured  to  provide  a 
copy  of  the  Additional  Written 
Apj)raisal  to  the  consumer.  12  CFR 
l()2(i.35(c)((i). 

donuuents  on  Proposed  PBA  Bsdnuite 

In  the  propo.sal,  the  Agencies 
l)ropo.sed  a  Calculation  of  Fstimated 
Burden  based  on  the  proposcul 
reepnrements.  The  Agencies  received 
one  comnumt  from  a  bank  in  res])onse 
to  the  PRA  estimate  in  the  propo.sed 
rule.  The  commenter  asserted  that  the 


Agencies’  projiosed  PRA  estimates  to 
comply  with  the  new  reqinrements  were 
understated,  but  the  commenter  did  not 
|)rovide  alternative  estimates.  The 
Agencies  recognize  that  the  amount  of 
time  reejuired  of  institutions  to  com])lv 
with  the  reepnrements  may  vary: 
however,  the  Agencies  continue  to 
believe  that  estimates  provided  are 
reasonable  averages. 

'I’he  retpureinents  provided  in  the 
final  rule  are  substantially  similar  to 
those  ])n)vided  in  the  proposed  rule. 
Ba.sed  upon  data  available  to  the  Bureau 
as  described  in  its  .section  1022  analvsis 
above  and  in  the  table  below,  the 
estimated  burdens  allocated  to  the 
Bureau  are  ren  ised  from  the  propo.sal  to 
reflect  an  institution  count  ba.sed  upon 
updated  data  and  reduced  to  reflect 
those  exemptions  in  the  final  rule  for 
which  the  Bureau  has  identified  data. 
Because  these  data  were  unavailable  to 
the  other  Agencies  before  finalizing  this 
PRA  section,  the  other  Agencies  did  not 
adjn.st  the  calcidations  to  account  for  the 
exempted  transactions  provided  in  the 
final  rule.  Accordingly,  the  e.stimated 
burden  calc:ulation.s  in  the  table  below 
are  ovtastated. 

dolcuhition  of  Estimated  Burden 

For  the  Initial  A|)praisal  Disclosure, 
the  creditor  is  reepured  to  provide  a 
short,  written  disclosure  within  three 
days  of  application.  Because  the 
disclosure  is  classified  as  a  warning 
label  snppli(!d  by  the  P'ederal 
government,  the  Agencies  are  assigning 
it  no  burden  for  purposes  of  this  PRA 
analysis.'^  * 

The  e.stimated  burden  for  the  Written 
Apjjraisal  recpuremenl.s  includes  the 
creditor’s  burden  of  reviewing  the 
Written  Appraisal  in  order  to  .satisfy  the 
safe  harbor  criteria  set  forth  in  the  rule 
and  providing  a  copy  of  the  Written 
Ajjpraisal  to  the  consumer. 

Additionally,  as  discussed  above,  an 
Additional  Written  Aj)praisal 
containing  additional  analy.ses  is 
reepured  in  certain  circumstances,  'fhe 
Additional  Written  Apprai.sal  mu.st  meet 
the  standards  of  the  \Vritten  A])j)raisal. 
The  Additional  Written  A])prai.sal  is 
akso  reepured  te)  be  ])re‘|)areel  by  a 
e:ertifie;el  or  lie:enseel  appraiser  elifferemt 
frean  the  a|)prai.ser  pe!rfe)rming  the 
Written  Appnii.sal,  anel  a  e;e)py  e)f  the 
Aelelitional  Writteai  Apprai.sal  must  be 
pre)vieleel  te)  the  e:e)n.sumer.  The  e;re:elite)r 
mn.st  separately  review  the  Aelelitieenal 
Written  Ai)})raisal  in  eaeler  te)  epialify  fe)r 


'^•‘Tlit;  |)ul)li(:  disclosure  of  inloniiiitioi) 
orieinallv  su|)|)lii;d  1)V  tlu;  lM:(li:rid  ‘•ovormiioni  to 
the  recipient  for  tin:  purpose  of  disclosure  to  tlu: 
public  is  not  included  within  the  definition  of 
"collection  of  information."  .S  CFR  i:f20.:t(c)(’2). 
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tlu!  safe  harbor  provided  in  the  final 
rule. 

The  Agencies  estimate  that 
nispondents  will  take,  on  average;,  I.*) 
minutes  for  each  Itl’MI.  that  is  subject 
to  12  (;FR  1028. 35(c)  to  review  the 


estimate  further  that  r(;spondents  wilt 
take;,  on  average,  15  minutes  for  each 
MFML  that  is  subject  to  12  CFR 
l()2().35(c)  to  investigate  and  verify  tho 
n(;(;d  for  an  Additional  VVritt(;n 
Ajjprai.sal  amt,  when;  necessary,  an 
additional  15  minutes  to  r(;vii;w  the; 
Additional  Writt(;n  A|)])raisal  and  to 


])rovi(te  a  co])y  of  the  Additional 
\Vritten  Appraisal.  For  tlu;  small 
fraction  of  loans  reepdring  an  Additional 
Written  A])prai.sal,  the  burden  is  similar 
to  that  of  the  Written  Ai)i)raisal.  The 
following  table  summarizes  these 
t)urd(;n  estimates. 

Kslinuited  PUA  BunU^n 


Written  Apprai.sal  and  to  provide  a  copy 
of  the  Written  Aj)praisal.  The  Agencies 


Table  3— Summary  of  PRA  Burden  Hours  for  Information  Collections  in  Final  Rule 


Estimated 

Estimated 
number  of 

Estimated 

Estimated 

number  of 

appraisals 

burden  hours 

total  annual 

respondents 

per 

per  appraisal 

burden  hours 

[a] 

respondent 

[b] 

[c] 

[d]  ==  (a*b*c) 

Review  and  Provide  a  Copy  of  Written  Appraisal 


Bureau  i7e>  ir? 

Depository  Inst.  >  $10  B  in  total  assets  +  Depository  Inst.  Affiliates . 

132 

6.21 

0.25 

205 

Non-Depository  Inst,  and  Credit  Unions . 

2,853 

0.38 

0.25 

178136 

FDIC  . 

2,571 

8 

0.25 

5,142 

Board  . 

418 

24 

0.25 

2,508 

OCC  . 

1,399 

69 

0.25 

24,133 

NCUA  . 

2,437 

6 

0.25 

3,656 

Total  . 

9,810 

35,780 

Investigate  and  Verify  Requirement  for  Additional  Written  Appraisal 


Bureau. 

Depository  Inst.  >  $10  B  in  total  assets  +  Depository  Inst.  Affiliates . 

132 

20.05 

0.25 

662 

Non-Depository  Inst,  and  Credit  Unions . 

2,853 

1.22 

0.25 

435 

FDIC  . 

2,571 

15 

0.25 

9,641 

Board  . 

418 

24 

0.25 

2,508 

OCC  . 

1,399 

69 

0.25 

24,133 

NCUA  . 

2,437 

6 

0.25 

3,656 

Total  . 

9,810 

41,035 

Review  and  Provide  a  Copy  of  Additional  Written  Appraisal 


Bureau. 

Depository  Inst.  >  $10  B  in  total  assets  +  Depository  Inst.  Affiliates . 

132 

0.64 

0.25 

21 

Non-Depository  Inst,  and  Credit  Unions . 

2,853 

0.04 

0.25 

14 

FDIC  . 

2,571 

1 

0.25 

643 

Board  . 

418 

1 

0.25 

105 

OCC  . 

1,399 

3 

0.25 

1,049 

NCUA  . 

2,437 

0.3 

0.25 

183 

Total  . 

9,810 

2,015 

Notes: 

(1)  Respondents  include  all  institutions  estimated  to  originate  HPMLs  that  are  subject  to  12  CFR  1026.35(c). 

(2)  There  may  be  an  additional  ongoing  burden  of  roughly  75  hours  for  privately-insured  credit  unions  estimated  to  originate  FIPMLs  that  are 
subject  to  12  CFR  1026.35(c).  The  Bureau  will  assume  half  of  the  burden  for  non-depository  institutions  and  the  privately-insured  credit  unions. 


Miudly.  respondents  must  also  review 
the  instructions  and  legal  guidance 


•'■'TIk!  "Ksliiiiat(!(l  NiinilM!i'  of  Appraisals  I’or 
K(;spoii(l(Mit  "  r((fl(!(:ts  Iho  (tsliiiiatiul  numlHa'  of 
Writtiai  Appraisiils  and  Addilional  \Vrilt(ai 
.Appraisals  llial  will  Ix!  ixaforinod  solidv  to  (:oin|)lv 
with  llio  final  rnlt;.  It  dixts  not  inclndo  tlu;  nuinlx!r 
of  appraisals  that  will  continno  to  ho  porforniixl 
nndor  curnail  indusirv  practice!,  without  r(!”ar(l  to 
tho  hnal  rnlo’s  ro(|niromonts. 

’'■'•TIk!  information  colh!ction  r(X]uir(!in(!nts  (Kis) 
in  this  final  rnlo  will  Ix!  incorporatod  with  tiu! 
liuniaiTs  oxistiii"  colhxition  assexaattxl  with  Truth 
in  I.ondino  .Act  (Ki!onlation  Z)  12  CFR  l()2(i  (OMB 
No.  ai7tMKn,'>). 


''‘■11)1!  hiird(!n  o.stimatos  alhxaitiid  to  tho  linroau 
ar(!  updat(!d  iisin^  tin;  data  doscriixul  in  tho 
BnriMu's  siiction  1022  analysis  ahovo.  including 
signillcant  hnrd(!n  rixhictions  aft(!r  acconnling  for 
(|nalifi(!d  mortgagos  that  are:  oxeimpl  froni  tlx!  final 
ndi!.  and  l)urd(!n  r(!duclions  afl(!r  accounting  for 
loans  in  rural  aroas  that  an;  (!X(!nipt  from  tho 
Additional  \Vritt(!n  Appraisal  r(!(|nir(!m(!nt  in  the! 
final  rule!. 

'^'Tluii'o  ail!  l.ia  il(!positorv  institutions  (and 
thoir  d(!|X)sitorv  affiliatos)  that  ani  snhjiict  to  tho 
Buroan's  adininistralivo  onforci!mont  anthoritv.  In 
addition,  thorn  aro  140  privatolv-insnriid  creidit 
unions  that  art!  snhjeict  to  tho  Buroan's 
administrative!  onfe)re:e!me!nt  anthoritv.  Feer  pnrpeesew 
eif  this  I’RA  amilysis.  the!  Bureuni's  re!spe)nele!nls 


nnele!!'  Ke!gediitie)n  Z  ;ere!  i:i5  ele!i)e)site)rv  institutiems 
that  eeriginate!  entlx!!'  e(|X!n  e)r  e:le).se!el-e!nel  mex'tgiigos; 
77  priviite!l\ -insnrexi  eaexlit  nniems  that  eiriginato 
e!ithe!r  e)pe!n  e)r  eleisexl-onel  me)rtgiige!s:  anel  an 
e!stimate!el  2. 787  nein-ele!pe)site)rv  institntienis  that  iire! 
suhjexM  tei  tho  Bui'e!im's  aehninistrative!  onfe)i'e:e!me!nt 
iiutheerity.  t  Inle!ss  e!the!rwise!  spexafiexl.  eell  re!fe!re!ne:e!s 
te)  hurele!n  he)nrs  anel  e:e)sls  lor  tho  Bnreeau 
reespemeleents  feir  the!  e:e)lle!e:tie)n  nnele!!'  Ke!gulalie!n  Z 
iiro  hase!el  ein  a  e:ale:nlation  that  ine.lnelos  hiilf  e)f  the! 
hnrele!!)  leirtho  e!stiiniite!el  2.787  ne)n-ele!peisite)ry 
institntienis  iinel  77  priviitolv-insnreeei  eaexlit  nniems. 

'■“Tho  Bnresui  iissinnees  half  eif  the!  hurele!n  lea'  the! 
IMBs  iinel  the!  e:re!eiit  nniems  suporviseeel  hv  tho 
Bnrexiu.  Tho  F'TC  iissiimees  tho  Imrelon  feir  tho  eitheer 
half. 


C(iiitimi(!el 
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associated  with  the  final  rule  and  train 
loan  officers  regarding  the  re(|uireinents 
of  the  final  rule.  TIk;  Agencies  estimate; 
that  the.se  one-time  costs  are  as  follows; 
l}nr(;au:  30.383  hours;  FDKl;  10.284 
hours;  Hoard  3.344  hours;  OCX',;  10. .'180 
hours;  NCDA;  7,311  hour.s.'"" 

'file  Agencies  have  a  continuing 
interest  in  the  ])uhli(;’s  o])inion.s  of  our 
(;ollections  of  informatiou.  At  anv  time, 
comments  regarding  the  hnrden 
estimate,  or  any  other  as])ect  of  this 
(;ollection  of  information,  including 
suggestions  for  re(hK;ing  the  hurden, 
may  he  .sent  to  the  OMB  desk  officer  for 
the  Ag(;n(;ies  hy  mail  to  tl.S.  ()ffic;e  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Wa.shington,  D(^  2().'i()3,  or  hy  the 
internet  to  http:// 

oir(i_sul)inissi()n@oml).eop.^ov,  with 
copies  to  the  Agencies  at  the  addresses 
listed  in  the  ADDRESSES  .section  of  this 

SUPPLEMENTARY  INFORMATION. 

FI  IF  A 

The  final  rule  does  not  contain  any 
collections  of  information  applicable  to 
the  FHFA,  r(;(|uiring  review  hy  the 
Offi(;e  of  Management  and  Budget 
(OMB)  under  the  Fap(;rwork  Re(lu(;tion 
Act  of  lUU.'l  (44  D.S.C;.  3.'1()1,  (H  saq.). 
Therefon;,  FHFA  has  not  suhmitt(;d  any 
materials  to  OMB  for  r(;view. 

Vlll.  Section  302  of  the  Riegle 
(loinmunity  Development  and 
Regulatory  Improvement  Act 

Section  1400  of  the  Dodd  Frank  Act 
r(;(piires  this  rule  to  take  effect  not  later 
than  12  months  after  the  date  of 
issuance  of  the  final  rule.  This  rule  is 
issued  on  lanuarv  18,  2013  and  will 
become  effective  on  lanuarv  18,  2014. 
S(;ction  302  of  the  Riegle  (k)nnnunity 
Development  and  Regidatorv 
Improvement  Act  of  1904  ("RCDRIA”) 
reejuires  that,  subject  to  certain 
exceptions,  regulations  issued  hy  the 
OCC,  the  Board  and  the  P’DIC  that 
impose  additional  reporting,  disclosure, 
or  other  requirements  on  insured 
dejK)sitory  institutions,  shall  take  effect 
on  the  first  day  of  a  calendar  quarter 
which  begins  on  or  after  the  date  on 
whi(;h  the  regulations  are  ])uhlished  in 


'^’'Tlu!  lOs  in  this  nilo  will  lx;  incorponitixl  with 
tin;  Uoai'crs  Knporling,  Kncordkiinping.  ami 
Oisclosurn  KiMpiinumails  associalod  with 
K(!giilati(in  /,  (I'ruth  in  Lmiding).  12  (I'R  part  22(>. 
and  RcignlatioTi  AA  (llnlair  or  Oiua^ptivi;  Acts  or 
I’racticcs).  \2  CRR  part  227  (OMR  No.  /lOO-OKIO). 
llu!  hnrden  (istimat(!s  provided  in  this  rule  pertain 
oidv  to  the  Kis  associatiul  with  this  linal  ruh;. 

I'istiinatiKl  one-time  hnrden  is  calculated 
assuming  a  lix(!d  hurchai  pm'  institution  to  ren  imv 
th(!  regidations  and  fixed  hurden  ])er  estimated  loan 
oiric:er  in  training  costs.  As  a  result  of  tlu;  different 
size  and  mortgage  activiti(!s  across  institutions,  the 
average  p(!r-institution  one-time  hurdmis  vary 
across  the  Agencies. 


final  form.  This  off(;(;tiv(;  date; 
rcquircmcMit  docs  not  ajjply  if  the 
issuing  agency  fimls  for  good  cjiiise  that 
the  reguhttion  should  become  effective 
httfore  such  tiint;.  12  IJ.,S.(;.  4802. 

The  OCX],  the  Board  ami  the  FDIC  find 
that  good  (;aus(;  exi.sts  to  establish  an 
effective  date  for  this  rule  other  than  the 
first  date  of  a  calendar  (piarter, 
spei;ifi(;ally  );inuary  18,  2014.  This  rule 
in(;orporates  key  definitions  from,  and  is 
d(;signed  to  a(;(;ommodate  combined 
di.s(;lo.sures  with,  other  new  mortgage- 
related  rules  being  issued  hy  tin;  Bureau 
that  also  have  effective  dates  on  and 
around  January  18,  2014.  The  consistent 
apj)lication  ofthe.se  rules  will  j)ermit 
de|)ository  institutions  to  implement  the 
systems,  policies  and  procedures 
reejuired  to  comply  with  this  group  of 
regulations  in  a  {;oordinated  and 
efficient  way.  In  addition,  insured 
depository  institutions  wishing  to 
comply  at  the  h(;ginning  of  a  calendar 
(]uarter  prior  to  the  effective  date  retain 
the  flexihilitv  to  do  so. 

List  of  Subjects 

12  CFR  Part  24 

A])])raisal.  A])])rai.ser,  Banks,  Banking, 
(lonsumer  prot(;ction.  (]r(;dit.  Mortgages, 
National  hanks,  Reporting  and 
re(;ordkeeping  recpiirements.  Savings 
a.sso(;ialions,  'ITuth  in  Lending. 

12  CFP  Part  164 

Appraisals,  Mortgages,  Rej)orting  and 
recordkee])ing  reejuirements.  Savings 
a.ssocialions.  Truth  in  Lending. 

12  CFP  Part  226 

Advertising.  Appraisal,  A|)praiser. 
Con.sumer  prote(;tion.  Credit.  P’ederal 
Reserve  System,  Mortgages.  Rejjorting 
and  recordkeeping  requir(;ment.s.  Truth 
in  lending. 

12  CFR  Part  722 

Ai)praisal.  Credit,  Credit  unions. 
Mortgages,  Reporting  and  recordkeej)ing 
re(iuirements. 

12  CFR  Part  1026 

Advertising,  Ap])raisal,  Appraiser. 
Banking,  Banks,  (’.onsumer  |)rotection, 
(ireilit,  (iredit  unions.  Mortgages, 
National  hanks.  Reporting  ami 
re(;ordkeeping  re()uirements.  Savings 
associations,  'Fruth  in  lending. 

12  CFR  Part  1222 

Covernment  si)on.sored  enterj)ri.ses. 
Mortgages,  Aj)praisal.s. 


Department  of  the  Treasury 

Office  of  the  Comptroller  of  the 
fXirrency 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
lireamhle.  the  (XX’,  amends  12  CFR  parts 
34  and  1(54,  as  follows; 

PART  34— REAL  ESTATE  LENDING 
AND  APPRAISALS 

■  1 .  'Flu;  authority  (;itation  for  part  34  is 
r(;vist;d  to  r(;ad  as  follows; 

Authority:  12  tI..S.(].  1  cl  scq..  2.5l).  20. 
03a.371.  1483.  1484.  148.3.1  701  j-3.  l«2a(()). 
3331  cl  scq..  .3101  cl  sc(i..  3412(1))(2)(8)  and 
13  II..S.C.  1839li. 

■  2.  Suhpart  G  to  ])art  34  is  added  to 
r(;ad  as  follows; 

Subpart  G —  Appraisals  for  Higher-Priced 
Mortgage  Loans 

.Sec. 

34.201  Aiilliority.  purpose,  and  scope. 

34.202  llel’initions  a|)|)lical)le  to  higher- 
priced  mortgage  loans. 

34.203  A|)praisals  for  higher-prici;d 
mortgage;  loans. 

App(;ndix  A  to  .Sul)i)art  C! — I  ligh(;r-Pric(;d 
Mortgage;  Leian  A|)praisal  .Sale;  llarl)e)r 
Ke;vie;w 

Appe;nelix  8  te;  .Suhpart  C — Illustrative; 

\Viilte;u  .Se)ure:e;  lle)e:uine;uls  le)r  IIighe;r- 
prie:e;el  Meerigage;  Le)iin  A|)prai,sal  Kule;s 
Ai)pe;nelix  (;  te;  .Sul)|)art  (i — (XX: 
lnte;i'i)re;tatie)us 

Subpart  G — Appraisals  for  Higher- 
Priced  Mortgage  Loans 

§  34.201  Authority,  purpose  and  scope. 

(a)  Aathority.  This  suhjiart  is  is.su(;d 
hy  the  Office  of  the  (kmiptroller  of  the 
C.urrencv  under  12  lI..S.Ck  93a,  12  II.S.C. 
1483,  1484  and  15  IJ..S.C.  1839h. 

(h)  Purpose.  The  0(Xi  adopts  this 
suhpart  jnirsuant  to  the  reejuirements  of 
section  129H  of  the  Truth  in  Lending 
Act  (1.3  FJ..S.C.  1839h)  which  provides 
that  a  creditor,  including  a  national 
hank  or  operating  suhsidiary,  a  Federal 
branch  or  agency  or  a  F(;deral  savings 
association  or  oi)e;rating  suhsidiary,  may 
not  extend  (;redit  in  the  form  of  a 
higlu;r-ri.sk  mortgage  without  complying 
with  the  re(|uirements  of  se{;tion  129H 
of  the  Truth  in  Lending  Act  (1.3  l]..S.(k 
1839h)  and  this  suhpart  C.  The 
definition  of  a  high(;r-ri.sk  mortgage  in 
.section  12911  is  (;on.sistent  with  the 
definition  of  a  higher-jiriced  mortgage 
loan  under  Regulation  Z,  12  CFR  part 
1028.  .Spe(;ifi(;ally.  12  CFR  1028.3.3 
defines  a  higher-])ri(;ed  mortgage  loan  as 
a  clo.si;d-(;nd  con.sumer  (;redit 
transaction  secured  hy  the  consumer’s 
principal  dwelling  with  an  annual 
j)er(;entage  rate  that  exceeds  tin;  averagi; 
prime  offer  rate  for  a  comparable 


Federal  Register/ Vol.  78,  No.  30 /Wednesday,  February  13.  2013 /Rides  and  Regnlations  10433 


transaction  as  oi  the  date  the  interest 
rate  is  set: 

(1)  Ov  1.5  or  more  jiercentage  points, 
for  a  loan  secured  by  a  first  lien  with  a 
princi])al  obligation  at  consinnination 
that  does  not  exceed  the  limit  in  effect 
as  of  the  date  the  transaction's  interest 
rate  is  set  for  the  maximum  principal 
obligation  eligible  for  jnircha.se  In- 
Freddie  Mac: 

(2)  Hy  2.5  or  more  jiercentage  |)oints, 
for  a  loan  .secured  hy  a  first  lien  with  a 
jirincijial  obligation  at  consummation 
that  exceeds  the  limit  in  effect  as  of  the 
date  the  tran.sact ion's  interest  rate  is  set 
for  the  maximum  jirincijial  obligation 
eligible  for  jiurcha.se  hy  Freddie  Mac:  or 

(3)  By  3.5  or  more  jiercentage  jjoints. 
for  a  loan  .secured  hy  a  subordinate  lien. 

(c)  Scopa.  This  subjiart  ajijilie.s  to 
higher-jiriced  mortgage  loan 
transactions  entered  into  hy  national 
hanks  and  their  ojierating  suhsidiaries. 
Federal  branches  and  agencies  and 
Federal  savings  associations  and 
ojierating  subsidiaries  of  savings 
associations. 

(d)  Official  Interpretations.  Ajijiendix 
C  to  this  suhjiart  sets  out  (KXi 
Interjiretations  of  the  reejuirements 
imjiosed  by  the  (XXl  jiursuant  to  this 
suhjiart. 

§34.202  Definitions  applicable  to  higher- 
priced  mortgage  loans. 

(a)  (Iredilor  has  the  same  meaning  as 
in  12  CFR  1()2(i.2(a){17). 

(b)  1  ligher-jiriced  mortgage  loan  has 
the  same  meaning  as  in  12  (iFR 
l()2(i.35{a)(l). 

(c)  Reverse  mortgage  has  the  same 
meaning  as  in  12  (.FR  l()2(i.33(a). 

§  34.203  Appraisals  for  higher-priced 
mortgage  loans. 

(a)  Definitions.  For  jmrjioses  of  this 
section: 

(1)  Oejiified  or  licensed  appraiser 
means  a  jierson  who  is  certified  or 
licensed  bv  the  State  agency  in  the  State 
in  which  the  jirojiertv  that  secures  the 
transaction  is  located,  and  who 
|)erforms  the  ajijirai.sal  in  conformitv 
with  the  Uniform  Standards  of 
I’rofessional  Ajijirai.sal  Practice  and  the 
nujuirements  a|)|)iical)le  to  a|)])raiser.s  in 
title  XI  of  the  Financial  Institutions 
Reform.  Recoverv.  and  Enforcement  Act 
of  lt)8t),  as  amended  (12  D.S.C.  3331  et 
seq.).  and  any  inijilementing 
regulations,  in  effect  at  the  time  the 
a])|)raiser  signs  the  ajijirai.ser's 
certification. 

(2)  Manufactured  home  has  the  same 
meaning  as  in  24  CFR  3280.2. 

(3)  \kilion(d  lie^istiy  means  the 
database  of  information  about  State 
certified  and  licensed  ajijirai.sers 
maintained  by  the  Ajijjraisal 


Subcommittee  of  the  Federal  Financial 
Institutions  Examination  (Council. 

(4)  State  a<’ency  means  a  “Static 
a|)j)rai.ser  certifying  and  licensing 
agency”  recognized  in  accordance  with 
.section  1118(h)  of  the  Financial 
Institutions  Reform.  Recoverv.  and 
Enforcement  Act  of  1080  (12  U.S.C. 
3347(1)))  and  any  imj)lementing 
regulations. 

(b)  Exemptions.  The  reijuirements  in 
|)aragraj)h.s  (c)  through  (f)  of  this  section 
do  not  a})])lv  to  the  following  tyi)es  of 
transactions: 

(1)  A  (jualilied  mortgage  as  defined  in 
12  CFR  l()28.43(e). 

(2)  A  transaction  secured  hy  a  new 
manufactured  home. 

(3)  A  transaction  .secured  hy  a  mobile 
home,  boat,  or  trailer. 

(4)  A  transaction  to  finance  the  initial 
con.struction  of  a  dwelling. 

(5)  A  loan  with  a  maturity  of  12 
months  or  less,  if  the  |nir|)o,se  of  the 
loan  is  a  “bridge"  loan  connected  with 
the  accjuisition  of  a  dwelling  intended  to 
become  the  consumer's  |)rincij)al 
dwelling. 

(8)  A  rever.se-mortgage  transaction 
subject  to  12  CFR  1028. 33(a). 

(c)  Api)r(nsals  reqnired — (1)  In 
General.  Exce])t  as  |)rovided  in 
])aragra])h  (h)  of  this  .section,  a  creditor 
shall  not  extend  a  higher-|)riced 
mortgage  loan  to  a  consumer  without 
obtaining.  ])rior  to  consummation,  a 
written  a])])rai.sal  of  the  |)ro])erty  to  he 
mortgaged.  The  a|)|)rai.sal  must  he 
|)erformed  by  a  certified  or  licensed 
a|)})rai.ser  who  conducts  a  ])hvsical  visit 
of  the  interior  of  the  ])roj)erty  that  will 
secure  the  transaction. 

(2)  Safe  harbor.  A  creditor  obtains  a 
written  aj)|)raisal  that  meets  the 
reijuirements  for  an  ai)|)raisal  required 
under  i)aragra])h  (c)(1)  of  this  section  if 
the  creditor: 

(i)  Orders  that  the  ajijiraiser  |)erform 
the  a])prai.sal  in  conformity  with  the 
Uniform  Standards  of  Profe.ssional 
A))j)rai.sal  Practice  and  title  XI  of  the 
Financial  Institutions  Reform,  Recoverv, 
and  Enforcement  Act  of  1888.  as 
amended  (12  U.S.C.  3331  el  see].),  and 
any  im|)lementing  regulations  in  effect 
at  the  time  the  a|)])rai.ser  signs  the 
ai)i)raiser's  certification; 

(ii)  Verifies  through  the  National 
Registry  that  the  a|)])rai.ser  who  signed 
the  aj)j)rai.ser'.s  i:ertification  was  a 
certified  or  licen.sed  a|)|)raiser  in  the 
State  in  which  the  aj)|)raised  ])ro])ertv  is 
located  as  of  the  date  the  a|)])raiser 
signed  the  a|)|)rai.ser's  certification; 

(iii)  Confirms  that  the  elements  set 
forth  in  apj)endix  A  to  this  suhpart  are 
addressed  in  the  written  aj)|)raisal;  and 


(iv)  lias  no  actual  knowledge  contrary 
to  the  facts  or  certifications  contained  in 
the  written  a])|)raisal. 

(d)  Additional  appraisal  for  certain 
higher- priced  mortgage  loans — (1)  In 
general.  Exce|)t  as  |)rovided  in 
l)aragra|)hs  (h)  and  (d)(7)  of  this  section, 
a  creditor  shall  not  extend  a  higher- 
l)riced  mortgage  loan  to  a  consumer  to 
finance  the  accjuisition  of  the 
consumer's  j)rinci|)al  dwelling  without 
obtaining,  ])rior  to  con.summation,  two 
written  aj)j)rai.sals.  if; 

(1)  The  seller  acijuired  the  ])ro])ertv  80 
or  fewer  days  ])rior  to  the  date  of  the 
ciinsumer's  agreement  to  acijuire  the 
j)ro|)erty  and  the  ])rice  in  the 
consumer's  agreement  to  accjuire  the 
])ro|)erty  exceeds  the  seller's  accjuisition 
jji'ice  by  more  than  10  |)erc:ent;  or 

(ii)  The  seller  acquired  the  ])ro|)ertv 
81  to  180  days  ])rior  to  the  date  of  the 
consumer's  agreement  to  acquire  the 
])ro|)erty  and  the  jirice  in  the 
consumer's  agreement  to  accjuire  the 
j)rc)j)erty  exc:eecls  the  seller's  ac:cjui.sitic)n 
j)ric:e  hy  more  than  20  j)erc:ent. 

(2)  Different  certified  or  licensed 
appnnsers.  The  two  aj)j)raisals  reejuired 
under  j)aragraj)h  (cl)(l)  of  this  .sec:tion 
may  not  he  jeerformed  hy  the  same 
certified  or  jic:en.secl  aj)j)rai.ser. 

(3)  Helationship  to  genera!  ap]}r(ns(d 
r(H]niremenls.  If  two  aj)j)raisal.s  must  he 
obtained  under  j)aragraj)h  (cl)(l)  of  this 
sec:tion.  eac;h  aj)j)rai.sal  shall  meet  the; 
reejuirements  of  j)aragraj)h  (c;)(l)  of  this 
.sec:tic)n. 

(4)  Required  anedvsis  in  the  additional 
appraisal.  One  of  the  two  reejuired 
aj)j)rai.sals  must  inc:lucle  an  analysis  of: 

(i)  The  clifferenc;e  between  the  j)ric;e  at 
whic;h  the  seller  acejuired  the  jnojierty 
and  the  jn  ice  that  the  c:c)n.sumer  is 
obligated  to  jiay  to  accjuire  the  proj)erty, 
as  .sj)ec:ifiecl  in  the  consumer’s 
agreement  to  ac:cjinre  the  j)roj)erty  from 
the  seller; 

(ii)  (Changes  in  market  c:c)nclition.s 
between  the  date  the  .seller  acquired  the 
j)roj)erty  and  the  date  of  the  c;onsumer’s 
agreement  to  ac;cjuire  the  j)roj)ertv:  and 

(iii)  Any  imj)rovement.s  made  to  the 
j)rc)j)erty  between  the  date  the  seller 
acejuired  the  j)rc)j)erty  and  the  date  of 
the  consumer’s  agreement  to  ac;cjuire  the 
j)roj)erty. 

(5)  No  charge  for  the  additiomd 
(qjpraisal.  If  the  creditor  must  obtain 
two  aj)j)raisal.s  under  j)aragraj)h  (cl)(l)  of 
this  .sec:tic)n.  the  c:reclitc)r  may  c:harge  the 
consumer  for  oidy  one  of  the  aj)j)raisals. 

(8)  (^editor’s  determination  of  prior 
sale  d(de  and  price — (i)  Reasonable 
diligence.  A  creditor  must  obtain  two 
written  aj)j)rai.sals  under  j)aragraj)h 

(d)(1)  of  this  sec:tic)n  unless  the  c:reclitc)r 
c:an  demonstrate  hv  exerc:i.sing 
reasonable  cliligenc:e  that  the 
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recjuirement  to  obtain  two  appraisals 
does  not  ajjply.  A  creditor  acts  with 
rcuisonable  diligence  it  the  cnulitor  bases 
its  determination  on  information 
contained  in  written  source  dociniKmts, 
such  as  the  documents  listed  in 
a])jiendix  15  to  this  sul)part. 

(ii)  Iinihiliiv  to  d(^t(^nnin(^  prior  sala 
(into  or  prico — modi  find  nHjidromonts 
for  addiiionol  oppr(ds(d.  If.  after 
exercising  reasonable  diligence,  a 
creditor  cannot  determine  whether  the 
conditions  in  ])aragra])hs  (d)(l)(i)  and 

(d)(l)(ii)  are  present  and  therefore  must 
obtain  two  written  appraisals  in 
accordance  with  j)aragra])hs  (d)(l] 
through  (d)(.'5)  of  this  section,  one  of  the 
two  appraisals  .shall  include  an  analysis 
of  the  factors  in  paragraph  (d)(4)  of  this 
.section  only  to  the  extent  that  the 
information  necessary  for  tlie  a])])rai.ser 
to  perform  the  analysis  can  he 
determined. 

(7)  Exomptions  from  tho  odditioncd 
(i})pr(iis(d  roquiivment.  The  additional 
apjjraisal  retjuired  under  paragra])h 
(d)(1)  of  this  .section  shall  not  ap])lv  to 
extcmsions  of  credit  that  finance  a 
consumer's  accpusition  of  propertv; 

(i)  From  a  local.  State  or  Federal 
government  agency; 

(ii)  From  a  ])erson  who  accpiired  title 
to  the  property  through  foreclosure, 
deed-in-lieu  of  foreclosure,  or  other 
similar  judicial  or  non-judicial 
proceduri!  as  a  result  of  the  ))er.son’s 
exerci.se  of  rights  as  the  holder  of  a 
default(!d  mortgage  loan; 

(iii)  From  a  non-profit  entity  as  jiart 
of  a  local.  State,  or  Federal  government 
])rogram  under  whic:h  the  non-]jrofit 
entity  is  permitted  to  accpiire  title  to 
single-familv  pro])ertie.s  for  resale  from 
a  seller  who  acquired  title  to  the 
pro])erty  through  the  i)roc:e.ss  of 
foreclosure,  deed-in-lieu  of  foreclosure, 
or  other  similar  judicial  or  non-judicial 
procedure; 

(iv)  From  a  j)erson  who  accpured  title 
to  the  property  by  inheritance  or 
pursuant  to  a  court  order  of  dissolution 
of  marriage,  civil  union,  or  domestic 
partnership,  or  of  jiartition  of  joint  or 
marital  assets  to  which  the  seller  was  a 
party; 

(v)  From  an  em])lover  or  relocation 
agency  in  connection  with  the 
relocation  of  an  employee; 

(vi)  From  a  .servicememher,  as  defimnl 
in  .'iO  U.S.C.  App.  .'511(1),  who  received 
a  deployment  or  permanent  c.hange  of 
station  order  after  the  servicememher 
purchased  the  projjerty; 

(vii)  Located  in  an  area  designated  hv 
the  President  as  a  federal  di.saster  area, 
if  and  for  as  long  as  the  Federal 
financial  institutions  regulatory 
agencies,  as  defined  in  12  U.S.C. 
33.'5()((i),  waive  the  recjuirements  in  title 


XI  of  the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  lt)8t), 
as  amended  (12  U.S.C.  3331  ot  .seq.).  and 
any  im|)lementing  regulations  in  that 
area;  or 

(viii)  Located  in  a  rural  county,  as 
defimul  in  12  CFR  l()2(i.3,‘5(h)(2)(iv)(A). 

(e)  Uoquirod  disclosiiro — (1)  In 
gonorcd.  Ext:ept  as  provided  in 
paragraph  (h)  of  this  .section,  a  creditor 
shall  di.sclo.se  the  following  stattmient, 
in  writing,  to  a  consumer  who  ai)plie.s 
for  a  higher-priced  mortgage  loan;  “We 
may  order  an  ai)praisal  to  determine  the 
jiroperty’s  value  and  charge  yon  for  this 
appraisal.  We  will  give  you  a  cojiy  of 
any  appraisal,  even  if  your  loan  does  not 
close.  You  can  pay  for  an  additional 
appraisal  for  your  own  use  at  your  own 
co.st.”  Compliance  with  the  disclosure 
requirement  in  R(;gidation  13,  12  CFR 
1002.1 4(a)(2),  .satisfies  the  re(|uirements 
of  this  |)aragraj)h. 

(2)  Timing  of  disclosnro.  The 
disclosure  retiuired  hy  paragraph  (e)(1) 
of  this  section  shall  he  delivered  or 
placed  in  the  mail  no  later  than  the 
third  business  day  after  the  creditor 
receives  the  consumer’s  application  for 
a  higher-pric(Kl  mortgage  loan  subject  to 
this  section.  In  the  casi;  of  a  loan  that 
is  not  a  higher-])riced  mortgage  loan 
subject  to  this  section  at  the  time  of 
application,  but  heconuis  a  higher- 
priced  mortgage  loan  subject  to  this 
section  after  application,  the  di.sclosure 
shall  he  delivered  or  ])laced  in  the  mail 
not  later  than  the  third  business  day 
after  the  creditor  determines  that  the 
loan  is  a  higher-pric:ed  mortgage  loan 
subject  to  this  .section. 

(f)  (iopv  of  a})i)rais(ils — (1 )  In  gonoral. 
Except  as  provided  in  paragraph  (h)  of 
this  section,  a  creditor  shall  j)rovide  to 
the  consumer  a  cojyv  of  auy  written 
a])])rai.sal  performed  in  connection  with 
a  higher-priced  mortgage  loan  pursuant 
to  paragraj)hs  (c)  and  (d)  of  this  section. 

(2)  Timing.  A  creditor  shall  provide  to 
the  consumer  a  co])y  of  each  written 
ap])rai.sal  pursuant  to  paragraph  (f)(1)  of 
this  section; 

(i)  No  later  than  three  business  days 
prior  to  consummation  of  the  loan;  or 

(ii)  In  the  case  of  a  loan  that  is  not 
consummated,  uo  later  than  30  days 
after  the  creditor  determines  that  the 
loan  will  not  he  consummated. 

(3)  Form  of  copy.  Any  copy  of  a 
written  apjnai.sal  recpiired  by  ])aragraph 
(f)(1)  of  this  .section  may  he  provided  to 
the  applicant  in  elec:tronic  form,  subject 
to  compliance  with  the  consumer 
con.sent  and  other  ajiplicahle  ))rovi.sions 
of  the  Electronic  Signatures  iu  Cllohal 
and  National  (Commerce  Act  (E-Sign 
Act)  (l.'i  U.S.C.  7001  ot  soq.). 

(4)  No  chorgo  for  copy  of  opproisal.  A 
creditor  shall  not  charge  the  consumer 


for  a  co])y  of  a  written  appraisal 
nKpiired  to  he  provided  to  the  consumer 
pursuant  to  ])aragra])h  (f)(1)  of  this 
.section. 

(g)  Holotion  to  other  rules.  The  rules 
iu  this  section  34.203  were  ado])ted 
jointly  by  the  Board  of  Covernors  of  the 
Federal  Re.serve  System  (the  Board),  the 
()C(i,  the  Federal  Dejiosit  Insurance 
(ior})orati{)n.  the  National  C.redit  Union 
Administration,  the  Federal  Housing 
Finance  Agency,  and  the  C.onsumer 
Financial  Protection  Bureau  (Bureau). 
These  rules  are  suhstantively  identical 
to  the  Board’s  and  the  Bureau’s  higher- 
priced  mortgage  loan  ajjpraisal  rules 
published  .sejjarately  in  12  (iFR  220.43 
(for  the  Board)  and  12  CFR  1020.35(a) 
and  (c)  (for  the  Bureau). 

Appendix  A  to  Suhpart  G  —  Higher- 
Priced  Mortgage  Loan  Appraisal  Safe 
Harbor  Review 

To  (lualify  for  Iho  safe  liaihor  jjrovided  in 
§  34.20:t((;)(2).  a  creditor  must  confirm  that 
tlu!  written  appraisal: 

1.  Identifies  tin;  cnulitor  who  ordertui  tlu; 
a|)praisal  and  the  property  and  the  inter(!st 
being  appraised. 

2.  Indicat(;s  wh(!th(!r  the  i:ontract  i)ric(!  was 
analyzed. 

;t.  Addresses  conditions  in  tlu;  projuutv’s 
neighborhood. 

4.  Adduissiis  th(!  condition  of  the  property 
and  any  iin|)rov(!ments  to  tin;  propiuty. 

Indicates  which  \’ahiation  a])proach(!S 
wen;  used,  and  includes  a  reconciliation  if 
mor(!  than  one  valuation  a|)proach  was  nscul. 

(i.  l’rovid(!s  an  opinion  of  tlu;  proixu  ty’s 
market  value  and  an  eflectivc;  dat(!  for  the 
o))inion. 

7.  Indic:ates  that  a  physical  property  visit 
of  the  interior  of  the  property  was  perforimul. 

8.  Includes  a  c;(!rtificatiou  signed  h\’  the 
a|)i)raiser  that  the  a|)praisal  was  ])r(!pared  in 
accordance  with  the  nupnrenuuits  of  the 
Uniform  Standards  of  Professional  Appraisal 
Practice. 

9.  Includes  a  certification  sigmul  hy  the 
ap])raiser  that  the  a])praisal  was  irrciparcul  iu 
accordance  with  tlu;  requiriuiunits  of  title  XI 
of  tlu!  Financial  Institutions  Reform. 

K(!Covery  and  Enforcement  Act  of  l‘)8!).  as 
amended  (12  II..S.C.  .Itt.ll  et  seq.).  and  anv 
implementing  riigulations. 

Appendix  B  to  Subpart  (i — Illustrative 
Written  Source  Documents  for  Higber- 
Priced  Mortgage  Loan  Appraisal  Rules 

A  cnulitor  acts  with  niasonahh;  diligence 
under  t?  34.2l):5(d)((i)(i)  if  the  creditor  ha.ses  its 
det(U'mination  on  information  contained  in 
written  source;  docum(;nts.  such  as; 

1.  A  copy  of  the  r(;cord(;d  deed  from  the 
.s(;ller. 

2.  A  copy  of  a  i)roi)(;rty  tax  hill. 

3.  A  copy  of  any  own(;r’s  title;  insurane:e; 
])e)lie;y  eehtaineel  hy  the  .se;lle;r. 

4.  A  e;e)|)y  e)f  the;  KlkSPA  se;ttle;me;nt 
stiite;me;nt  freem  the;  seller's  ae:(iuisilie)n  (;.e;.. 
the;  llUD-1  err  any  sue:e:e;sse)r  ferrm). 

.5.  A  pre)i)e;rty  sales  histerry  re;])e)rt  or  title; 
re;]ie)rt  fremi  a  lliirel-partv  rejrerrting  servie:e;. 
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(>.  .Saliis  prico  data  rocordcul  in  imdli|)l(! 
listing  s(!rvi(;i;s. 

7.  Tax  ass(!ssin(!nt  records  or  transidr  tax 
ixMords  obtained  Iron)  local  governiiKMits. 

a.  A  \vrill(!n  ai)piaisal  ptii  ldrined  in 
coin|)liance  with  S  :t4.2();t(c){l )  Tor  the  same 
transaction. 

t).  A  copv  ol  a  title  commilment  re])oii 
detailing  the  seller's  ownei'ship  ol  the 
l)i()|)erly,  the  date  it  was  aoiuinsl.  or  the 
price  at  which  the  seller  accpiinul  the 
IM’opcirty. 

111.  A  property  abstract. 

Appendix  (]  to  Subpart  (J — OtX; 
Interpretations 

Section  34.202 — Detinitions  applicable  to 
higher-priced  mortgage  loans 

1.  Sliiff  Intarpraldtions.  .Section  34.202 
incorporates  delinitions  li’oin  Kegulation  Z. 

12  C.l'K  part  1020.  These  OCC  Inler|)i(!tations 
ol  12  (3'R  i)art  34.  snhpart  Ci.  incorpoiatc!  the 
OTTicial  .Stall  Interpridations  to  the  llureau's 
Kegidation  Z  associated  with  those 
delinitions.  at  12  Cil-'R  part  1020.  .Suiipleinent 
1. 

Section  34.203 — A|)praisals  Tor  higher- 
priced  mortgage  loans 

.34 . 2l):il (il  Dcfinil ions. 

:i4.2(Kf((il(  1 )  Coriifwd  or  li(.(niso(l  apimiisor. 

1.  l’SPAI\  The  UniTorm  .Standards  of 
Professional  A|)])raisal  Practice  (U.SP.AP)  an; 
established  by  the  Appraisal  .Standards  hoard 
of  the  Appraisal  foundation  (as  defiiK^d  in  12 
U.S.C.  33.i0(9)).  Under  S  34.203(a)(1).  the 
relevant  ll.SPAP  standards  are  those!  found  in 
th(!  edition  of  IfSPAl’  in  (!ff(!c.t  at  tluitiinc!  the 
apprai.s)!!'  signs  tlu!  appraiser's  c(!rtification. 

2.  Appniisor's  anlifiralion.  The  ap|)rais(!r's 
c(!rtification  icfers  to  thi!  certification  that 
must  he  signed  hv  the  a|)|)raiser  for  each 
a])|)raisal  assignment.  This  riKpiiieiiKint  is 
s|)ecified  in  U.SPAP  .Standards  Rid(!  2-3. 

3.  VUiUEA  tillo  Xl  otui  iinplomonlin^ 
rofiiilolions.  The  rehivant  nigulations  arc! 
those  pi'escrihed  under  section  1110  of  thi! 
financial  Institutions  R(!form.  Rcicovciry.  and 
f  nforc{!m(!nt  Act  of  1980  (T'lRRfiA).  as 
aim!nd(!d  (12  II..S.(;.  3339).  that  relate  to  an 
apj)raiser's  (hivelojnnent  and  re[)orting  of  th(! 
appraisal  in  (iffect  at  tlu!  timi!  the  ap])raiser 
signs  the  a|)praiser's  oirtification.  Paragra))!) 
(3)  of  flRRfA  section  1110  (12  II..S.(:. 
3339(3)).  whiili  r<!lates  to  the  review  of 
a|)])raisals.  is  not  nihivant  for  detciiinining 
wluither  an  ai)])rais(!r  is  a  cciitifiiid  or  liciiiised 
ap|)raiser  undtir  tj  34.203(a)(l ). 

34.20311))  Exomptions. 

Poroi’niph  34.20311)112}. 

1.  Socorod  hy  now  monnfuctnrod  homo.  A 
transaction  secured  hv  a  n(!w  manufactun!d 
home,  regardless  of  whetluir  tlu!  transaction 
is  also  secure!)!  hy  thi!  land  on  which  it  is 
sit(!)l.  is  not  a  "high(!r-|)ric(!d  mortgagi!  loan” 
suhi(!ct  to  the  a])praisal  r(!(|uir(!m(!nts  of 
t?  34.203. 

Paragraph  34.203( h  113). 

1.  Soenrod  hy  a  tnohilo  homo,  for  ])urpos(!s 
of  the  ex(!mption  in  34.203(h)(3).  a  mohilc! 
Iiomc!  do(!s  not  include  a  nian)daclun!d 
home,  as  d(!fin(!d  in  tj  34.203(a)(2). 

Paragraph  34.203(l))l4). 

1.  Constrnclion-to-pormanont  loans. 

.SiKition  34.203  do(!s  not  apply  to  a 


transaction  to  finano!  tlu!  initiid  construction 
of  a  dwt!lling.  This  (!Xclusion  a])plies  to  a 
construction-only  loan  as  W(!ll  as  to  tlu! 
construction  |)has(!  of  a  construction-to- 
pi!rman(!nt  loan.  .S(!ction  34.203  do(!s  ap])lv. 
iiow(!V(!r.  to  p(!rman(!nt  financing  that 
ri!))lac(!s  <1  construction  loan.  wh(!lh(!r  tlu! 
p(!rman(!nl  financing  is  (!Xtend(!d  hy  IIk!  sanu! 
or  a  differ(!nt  crculitor.  unl(!ss  t!)(!  p(!rman(!nt 
financing  is  olh(!rwis(!  (!X(!mpl  from  tlu! 
n!(piir(!m(!nts  of  S  34.203.  Soo  §  34.203(h). 

\Vh(!n  a  constriulion  lo<m  may  h(! 
p(!rnian(!nlly  linanc)!)!  hy  the!  same  cr(!dilor. 
llu!  g(!n(!ral  disclosui)!  r(!(]uir(!m(!nls  for 
clos)!)!-)!!))!  cr{!dit  pursuant  to  R(!gulation  Z 
(12  C.fR  1021). 17)  providt!  that  the  cr(!ditor 
may  give!  (!ith(!r  onc!  comhin(!d  disclosun!  for 
both  th(!  construction  financing  and  tlu! 
])i!rmanent  financing,  or  a  s(!parate  s(!t  of 
disclosur(!s  for  (!ach  of  th(!  two  ])has{!s  as 
though  th(!y  w(!r(!  two  s(!])arate  transactions. 
Soo  12  (3''R  1020.1 7(c)(0)(ii)  and  th(!  Official 
.Staff  lnt(!rpi‘(!tations  to  tlu!  Ilur(!au's 
R(!gulation  Z.  comment  17(c)(0)-2.  Which 
disclosui')!  optiem  a  );r)!)lit))r  eUnds  im)l)!r 
S  1020.1  7():)(0)(ii)  ehies  n))l  aff)!):l  th)! 
)l)!l)!rminati))n  ))f  wheth)!!'  llu!  |))!rman)!nl 
phas)!  ))f  ill)!  Iransa):ti))n  is  sidij)!):!  to  S  34.203. 
\Vh)!n  tlu!  ):r)!)lit))r  eliseleises  the  Iw))  ))h<is)!s 
as  s)!|)arat)!  Iransaedions.  tlu!  iuinucd 
l)er);)!nlag)!  rat)!  for  IId!  p)!rnian)!nl  phase!  must 
1))!  eamipai')!)!  I))  the!  av)!rag)!  prime!  eiffer  rale 
fell'  a  Iransaediem  that  is  exmiparahle!  lei  the! 
l)(!rnian)!nl  finaneiing  lei  )l)!l)!rmin)!  ):))V)!rag)! 
unel)!!'  (i  34.203.  \Vh)!n  the!  );re!)lile)r  )lis);l))S)!s 
III)!  Iwei  phiis)!S  iis  ii  singl)!  Iransaediem.  ii 
single!  annual  p)!r):e!nlag)!  rale!.  r)!fl)!):ling  the! 
appreipriiil)!  ):li<irg)!s  from  heith  pluis)!S.  must 
I))!  e.ideailat)!)!  feir  the!  Iransaediem  in 
aeaairelane:)!  with  12  OfR  1020.3i)(a)(l ) 
(ine:))rp))r;il)!)l  iiile)  12  OfR  iiarl  34.  sidipart  O 
hy  S  34.202)  anel  api))!ii)lix  11  tei  12  (ifR  |)arl 
1020.  Tlu!  annual  i))!r);)!ntag)!  rale  must  he! 
):))nipar)!)l  to  the  <iv)!rag)!  |)rini)!  ))ff)!r  rale!  for 
<1  Iransaediem  that  is  e-.eimparahle!  lei  the! 
|))!rman)!nt  finanedng  tei  )l)!te!rmin)!  ):))V)!rag)! 
inieler  S  34.203.  If  111)!  Iransaediem  is 
)l)!t)!rniin)!)l  tei  he!  a  liigher-prie:)!)!  nieirigage 
leian  n))l  eilherwise  )!X)!ni|)t  uneler  S  34.203(h). 
emiy  the!  p)!rman)!nt  pluise!  is  suhj)!)d  lei  till! 
r)!))uire!nie!nts  eif  S  34.203. 

34.203l(:)  Appraisals  rotjuirod. 

34.203(c)(  1 1  In  gonorah 

1.  Writton  appraisal — olocironic 
Iransmission.  Tei  satisfy  the!  r)!))uir)ini)!nl  that 
the  appraisal  he  “wrill)!n.''  a  ):r)!)lit))r  ni;iv 
eihtain  tlu!  ajipraisal  in  iiii)))!!'  feirni  or  viii 
)!l)!)dr))ni):  Iransniissiem. 

34.203(ol(2l  Safo  harhor. 

1.  Safo  harhor.  A  ):r)!)lil))r  that  salisfieis  the 
sal)!  Iiarh))!' eameliliems  in  34.203():)(2)(i) 
Ihmngh  (iv)  ):))ni|)li)!S  with  the!  ap|)raisal 
r)!)pur)!ni)!nts  eif  §  34.203();)(1 ).  A  ):r)!)lil))r  tluil 
)1)))!S  n))t  sillisfy  the!  sale!  liarh))r  eamelitiems  in 
t?  34.203():)(2)(i)  lliremgh  (iv)  )l)))!s  n))l 
n)!):)!ssarily  vieilale!  the!  ap|)riiisal 
r)!)pur)!ni)!nls  eif  S  34.203():)(1 ). 

2.  A}}praisor's  coiiification.  feir  |)urpos)!.s  eif 

34.203():)(2),  tlu!  ;i])|)nus)!r's  e.ertifieailiem 

r)!f)!rs  t))  111)!  ):)!rtifi):ali))n  speudfi)!)!  in  il)!ni  9 
)>f  a|)p)!n)lix  A  lei  this  siihjiarl.  Soo  also 
eamimeni  34.203(ii)(l )-2. 

Paragraph  34 .203( c)l2)l Hi ). 

1.  Confirming  olomonis  in  Iho  appraisal.  Tei 
eamfirni  that  the!  )!l)!ni)!nls  in  a])p)!n)lix  A  lei 
this  suhiiart  are!  in):lu)l!!)l  in  the!  wrill)!n 


a])|)raisal.  a  ):r)!)lit))r  n)!)!)l  neit  leieik  h)!y))n)l 
the  file:)!  eif  the  writl)!n  ajipraisal  anel  the! 
a|i|iniis)!r's  ceirlifieiation. 

34.2031(1)  Additional  appraisal  for  corlain 
highor-pricod  mortgago  loans. 

1.  A(:<piisition.  for  jiurjioses  of  §  34.203()l). 
the  terms  “acijuisition''  anel  “aeiejuire!''  r)!f)!r 
tei  111)!  a):)|uisili))n  of  l)!gal  title!  tei  the!  jireijiertv 
jiiirsuimt  tei  ajijilieiahl)!  .Stale!  hiw.  inelueling 
hv  jiure-hase!. 

34.2031(1)1 1 )  In  gonorah 

1.  Appraisal  from  a  pivvions  transaction. 

,‘\n  ajijiraisal  that  was  iir)!vie)usly  eihliiine!)!  in 
e:einn)!edion  with  the!  se!lle!r's  aeiejuisiliein  or 
till!  finanedng  eif  the!  seller's  acejuisilion  eif  the 
|iro]ierly  eleieis  not  satisfy  the  reiijuireimemls  to 
eihlain  twei  wriltem  ajijiraisals  uneleir 
S34.203()l)(l). 

2.  !)0-(lay.  1  HO-day  ('.(deniation.  The!  lime 
jierieiels  eleseiriheel  in  §  34.203(el)(1)(i)  anel  (ii) 
are!  e.ale'.ulal)!)!  hy  );enuiting  the  eliiy  after  the! 
elate!  on  wliiedi  the  seller  ae:ejuire!el  the! 
jireijieirty.  uji  tei  anel  ine.lueling  the  elatei  eif  the 
eainsumeir's  agreiemeni  tei  aeapiire  the!  |)re)iie!rly 
that  se!e;ure!s  tlu!  tniiisaediein.  feir  e!xani|ile!. 
assume!  that  the!  e;re!eliteir  el)!te!rniine!s  that  elate 
eif  the!  eainsumer's  ae:e|uisition  iigreement  is 
Oedeili)!!'  15.  201 2.  emel  that  the!  seiller  aeajuire!)! 
the  jirojieirty  on  Ajiril  17.  2012.  The  first  elay 
lei  III!  eainnteel  in  tliei  IHO-elav  e:ale:ulali)m 
weiulel  he!  Ajiril  18.  2012.  iinel  the!  last  elay 
weiulel  lu!  (ledeiher  15,  2012.  In  this  eiase.  the 
numhe!!'  eif  elays  from  Ajiril  17  weiulel  he  181. 
sei  an  aelelitieimd  ajijiraisal  is  mil  reiejuireel. 

3.  Dato  sailor  (Kuinirod  tho  prop(ntv.  feir 
jiurjio.seis  iif^  34.203(el)(1  )(i)  anel  (ii).  the!  elatei 
em  whieli  Ihei  seilleir  aeiejuireiel  ihei  jirojierly  is 
the!  elate!  ein  whieli  thei  seilleir  heieiamei  tliei  leigal 
eiwneir  eif  the  jireijierty  jiursuant  tei  ajijilie-.alilei 
Stale  law. 

4.  Dato  of  tho  consn/nor's  agroomont  to 
a(  (piiro  tho  property,  feir  thei  elatei  eif  the 
eainsumeir's  agreiemeint  tei  aeajuirei  Ihei  jireijieirty 
uneler  S  34.203()l)(l)(i)  am!  (ii).  Ihei  eaeielileir 
sheiulel  use  thei  elatei  ein  whieli  the  eamsumer 
iuiel  the  seller  signeel  the  agreeinieni  jireivieleel 
to  the!  ea'eeliteir  hy  the  eainsumer.  The  elate  eiii 
whieli  the  eamsumer  anel  thei  seiller  signeel  thei 
agreiemeint  might  neit  he  thei  elate  ein  whieli 
the  eamsumer  heieamie!  eamiraedually  eihligaleiel 
uneleir  .Stale!  law  tei  aeajuire  the  jireijierly.  feir 
jiurjieiseis  eif  S  34.203(e!)(l)(i)  anel  (ii),  a 
eaeieliteir  is  mit  eihligateiel  to  elelermine 
wheitheir  anel  lei  what  eixleni  the  agreieiment  is 
legally  hineling  on  holh  jiarlies.  If  thei  ehiteis 
em  whieli  the  eainsumer  anel  the  seller  signeel 
111)!  agreieimeinl  eliffer,  the  eaeielitor  shenild  use 
the!  later  eif  thei  twei  ehileis. 

5.  Price  at  which  tho  seller  (ic(iniro(l  Iho 
property.  'I'hei  jirieai  at  whie:h  the  seller 
iieajuireiel  thei  jireijieirlv  reifeirs  tei  thei  iuiiounl 
jiaiel  hy  thei  seiller  lei  aeajuire  the  jireijieiriv. 

The!  jiriea!  at  whieli  thei  seiller  aeajuireiel  Ihei 
jireijierty  eleies  mil  ineluele  Ihee'.eisl  of 
finamang  thei  jirojieirtv. 

Ii.  Price  tho  consamor  is  obligated  to  pav 
to  (Kxpiiro  tho  pi'oportv.  Thei  jirieai  thei 
eamsunieir  is  eihligateiel  lei  jiay  to  aeiejuirei  Ihei 
jirojierly  is  thei  jirieai  imlieaiteiel  em  the 
eainsumeir's  agreieimeinl  with  the!  seilleir  tei 
aeajuire  the  jireijieirty.  The  jirieai  the  eiemsumeir 
is  eihligateiel  tei  jiay  tei  aeajuirei  the  jireijiertv 
fremi  thei  seiller  eleies  mil  ineluele  the  eaisl  eif 
finaneang  the  jireijieirty.  feir  jiurjieiseis  of 
S  34.203(el)(l)(i)  anel  (ii).  a  eaaieliteir  is  neit 
eihligateiel  tei  eleileirminei  whether  anel  tei  what 
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(!Xt(!nl  llu!  agriiciiuiiil  is  legally  Ijindiiig  on 
l)olli  |)ai'li(;s.  Saa  also  coniiiuuil  I{4.2()3((1)(  1  )- 
4. 

:i-4.2()3l(l](2j  DiffrrciU  rarliluHl  nr  licansad 
(ipprnisnrs. 

1.  Indnpnndnnt  nppndscrs.  'I'lu; 
nMiiiinniuMils  that  a  crodilor  ol)lain  two 
s(!|)aral(!  apjjiaisals  nnd(!r  S  iid  ^oatdtt  1 ).  and 
llial  (iacli  a])pi'aiKal  lx;  condnctod  l)v  a 
dilldronl  licionsod  or  corliliiul  ap|)raisor  nndiir 
S  34.2()3(d)(2).  indicate!  tlial  llu!  two 
appraisals  innsl  1)(!  conducted  indeipondontlv 
ol  eiaili  otlu!!'.  Il'tlu!  two  ceirtil'iiid  or  lic(!ns(!d 
apprais(!rs  are!  airiliate!el.  siieli  as  l)y  l)e!ing 
e!in])le)ye!el  by  the!  seinu!  ii|)pr;nsal  linn.  tlie!n 
\vlu!tlu!r  the!y  have!  e:e)nelue:te!el  the!  apjeriiisal 
inele!pe!nele!ntly  eil  e!iie:li  e)tlu!r  must  he! 
ele!te!rinine!el  l)i\se!el  e)n  the!  Iae:ts  anel 
e:ire;unistane:e!s  eil’tlu!  partieadar  e;ase!  kne)\vn 
te)  the!  e:re!elite)r. 

:u.203(dl(3j  Ihdalionship  In  ^niwml 
(ippr(iis(d  ivquiivmnids. 

1.  SVi/f!  hnrhnr.  \Vhe!n  a  e;re!eiite)r  is  re!e]uire!ei 
te)  e)htain  an  aelelitional  ap])raisal  unele!r 
S  ;t4.2l)3(el)(l ).  tile!  e:re!elite)r  must  cenniilv  with 
the!  re!epure!nu!nts  eii'heith  §  34.2();5(e:)(l )  anel 
S  34.203{el)(2)  thremgh  (.5)  lor  that  a|)prai.s<d. 
The!  e;re!elite)r  e:e)mplie!s  with  tlu!  re!e|uire!me!nts 
e)l  4?34.2()3(e:)(l)  leir  the!  iielelitional  apjnaisal 
il  the)  eaeuliteir  me!e!ts  the!  sale!  Imrheir 
eamelitieins  in  § 34.2t)3(e:){2)  leir  that  appraised. 

34.2l)3ld)l-4)  Haqiiirnd  aiudvsis  in  tin; 
uddiiinnnl  (ippmisnl. 

1.  Dahtnninin}’  (icijuisitinn  chdns  and  jniens 
used  in  llu!  arndysis  of  tlin  nddiliniud 
(q)pruis(d.  b'en’  guielemeie!  em  iele!ntilying  the! 
elate!  em  whie:h  thee  se!lle!r  ae;epiire!el  the* 
l)re)])e!rty,  se!e!  e:e)imne!nt  34.2l)3(el)(1  )-3.  I'lir 
guieleuie:e!  em  iele!ntirying  the!  elate)  eil  the) 
e:e)nsume!r‘s  agre!e!me!nt  tei  eie:epure!  the) 
pre)pe!rty.  se!e!  e;e)mme!nt  34.203(el)(  1  )-4.  h’eir 
guielane:e!  em  iele!ntiiying  tlm  jirieie!  eit  whieli 
the!  se!lle)r  ae:eiuire!el  the)  ])re)j)e!rty.  sen)  e:e)mme!nt 
34.2t)3(el)(1  )-.a.  Mir  guielane:e!  em  ielcntirying 
the!  prie:e!  the)  e:emsume!r  is  e)hligate!el  tei  jiay  te) 
aeapiire!  the)  ])re)i)e!rtv.  seu)  e;e)inme!nt 
34.2()3(el)( !)-(). 

34.2()3ld)(5]  \’n  ch(iry,v  for  nddiliniud 
apprnisni. 

1.  Funs  and  mark-ups.  Tim  e:re!elile)r  is 
pre)hihite!el  li'e)m  ediarging  tlm  e:e)nsunu!r  lor 
the!  ])e!rrorniane:e!  e)re)ne!  e)rthe!  twe)  ei])|)rai.sals 
re!ipure!el  unele!r  S?  34.2()3(el)(  1).  ineelueling  hy 
lini)e)sing  a  Ice)  spe!e;il'ii;ally  lor  that  ai)))raisal 
e)r  hy  marking  up  the)  inte!re!st  rate)  e)r  eniy 
e)the!r  re!e!S  j)eiyahle!  hy  tlm  e:e)nsume!r  in 
e:e)nne!e:lie)n  with  the)  highe!r-prie:e!el  meertgago 
le)em. 

34.2()3(d)l(i)  (Jrndiinr's  dninrininalinn  of 
prior  sain  (lain  and  pricn. 

34.2()3ld)l(i)lil  In  gnnnral. 

1.  EsUinaind  .sains  pricn.  11  a  writte!n  se)ure:e! 
ele)e:ume!nt  ele!Si:rihe!s  the)  se!lle!r's  <ie:epusitie)n 
prie:i!  in  a  manne!r  that  inelie;eite!S  that  the)  prie:e! 
ele!se:rihe!el  is  an  e!stim<ite!el  e)r  eissume!el  ameeunt 
emel  ne)l  the)  endued  prie:e!.  the)  e:re!elite)r  sheeulel 
le)e)k  at  em  alte!rnative!  ele)e:mne!nt  te)  satislv  the) 
re!ei,se)neihle)  elilige!ne:e!  stemeleirel  in  ele!te!rmining 
the!  i)rie:e!  at  whieli  the)  se!lle!r  ae:e]uire!el  the) 
pre)pe!rty. 

2.  Unasnnaidn  dili^nncn — oral  stainnumis 
insufficinnl.  Ke!lieme:e!  e)n  e)red  state!nie!nls  eel 
inte!re!ste!el  partie!S.  sue:h  as  the)  e:e)nsume!r, 
se!lle!r.  e)r  meertgage!  hre)ke!r.  ele)e!S  ne)t  e.eenstitute! 
re!a.se)nahle!  elilige!ne:e!  unde!r  §  34.2l)3(el)(())(i). 

3.  Lack  of  in  fnrmaiinn  and  confiicliny, 
infnrinaiion — Iwn  appraisals  rnqnirnd.  If  a 


e:re!elite)r  is  uneihle)  te)  ele!me)n.streite!  that  the) 
re!epnre!me!nt  te)  e)htain  twe)  ei])|)raisals  unele!r 
§  34.2t)3(el)(l )  ele)e!s  ne)t  eip])ly,  the)  e:re!elite)r 
must  e)htain  twe)  writte!n  ei])prenseils  he!lbre! 
e!.xte!neling  ei  higheer-prieueel  ine)rtgage!  le)an 
suhjeud  te)  the)  re!eiuire!ine!nts  e)f  34.2t)3  Snn 
ee/.sY)  ce)mme!nt  34.203(el)(())(ii)-t .  l'’e)r 
e!xemiple!: 

i.  Assume!  a  e:ri!elite)r  e)rele!rs  anel  re!vie!ws  the) 
reesults  eefa  title)  se!are:h.  whieli  she)ws  that  ei 
prie)r  sede!  e)e:e;urre!el  he!twe!e!n  01  emel  180  eleiys 
age),  hut  ne)t  the)  prie:e!  peiiel  in  theit  sale).  Thus, 
heiseul  e)n  the)  title)  se!eire:h.  the)  e:re!elite)r  weeulel 
ue)t  he!  eihh)  te)  ele!te!rmine!  wheetheer  thee  prie:e! 
the!  e;e)nsumi!r  is  e)hligate!el  te)  peiy  unele!r  tlm 
e;e)nsmne!r's  ae:epiisilie)n  eigre!e!nmnl  is  ine)re! 
than  20  pe!ri:e!nt  highe!r  them  the)  seelleer's 
eie-.epusitie)n  priex).  pursuant  te) 

S  34.203(el)(l  )(ii).  He!l'e)re!  e!Xte!neling  a  higheer- 
])rie;e!el  nu)rtgage!  le)an  suhjeeed  te)  the)  ap|)raisal 
re!cpureime!nts  e)f  S  34.203.  tlm  lawelite)!'  must 
e!ithe!r:  ])e!rre)rm  aelelitie)ned  elilige!ne:e!  te) 
ase:e!rtain  the)  se!lle!r's  eu:epusitie)n  ])rie:e!  emel. 
heiseul  e)n  this  inte)rniatie)n,  ele!te!rmine! 
whe!the!r  two  writteen  eip])raisals  are)  re!eiuire!el; 
e)r  obtain  twe)  written  ei|)praisals  in 
e:e)mpliance!  with  S  34.2t)3(el)(()).  Snn  also 
e:e)mme!nt  34.203(el)(f))(ii)-l. 

ii.  Assume!  a  eaeulite)!'  re!vie!ws  the)  re!sults  e)f 
ei  title!  seaireli  inelieaiting  theit  tlm  leist  roeairilDil 
purelieise!  was  more)  them  180  eleivs  hi!idri!  tlm 
eamsunmr’s  eigreiDniimt  to  aci|uir)!  tlm 
propertv.  Assume!  alsei  theit  tlm  ea'oelitor 
suhsi!e|ui!ntly  riHaiiveis  a  writtem  a|)praiseil 
ineliceiting  that  tlm  sellia'  aeapiircel  tlm 
])ii)pi!rty  hi!twi!i!n  01  emel  180  elei\'s  heildre)  tlm 
eamsunmr's  agreieinmnt  tei  eie:e|uire!  the) 
pre)])e!rty.  hi  this  eaisii.  unless  one  of  these 
soure.es  is  cleeirly  wrong  em  its  faeai.  tlm 
eaeieliteir  wemlel  imt  he)  eihlei  tei  eleiteirmine! 
whetlmr  tlm  seilleir  aeapiireiel  tlm  iireipea  ty 
within  180  elays  eif  the  elate  eif  the  eamsmimr's 
eigreieaiieint  tei  eie:e|uire!  tlm  preipeirtv  fremi  tlm 
seilleir.  pursuant  tei  ^  34.2t)3(el)(l  )(ii).  Ileilore) 
eixteneling  a  higlmr-prieaiel  nmrtgage!  leiaii 
suhjeied  te)  tlm  ap|)raise)l  reiepiiremiemts  e)f 
S  34.203.  the  e:re!elite)r  must  eiither:  pe!rfe)rni 
eielelitie)nal  eliligenex!  te)  aseaa  tain  the  seller's 
eieapiisitie)!!  elate  emel.  heiseiel  e)n  this 
infe)rnieilie)u.  eletermiim  wlmtlmr  twe)  writtem 
ei])|)reiiseil.s  are  reieiuireel:  e)r  eehtain  two  written 
eip|)reii.seils  in  e:e)nipliane;e  with  §  34.203(el)(G). 
Snn  also  eaeimnent  34.203(el)(())(ii)-l . 

34.2()3(dl(())liil  Inahilily  In  dnlnrminn  prior 
sains  (lain  nr  pricn — mndifind  rniiairninnnis 
for  addilinnal  appraisal. 

1.  Ikupiirnd  anaivsis.  In  geimred.  tlm 
aelelitieenal  e)])preiised  reiepiireiel  mielea' 

§  34.203(el)(l )  she)ulel  ineduele  em  analysis  e)f 
tlm  fae:te)rs  listeiel  in  S  34.203{el)(4)(i)  threeugh 
(iii).  lle)we!ve!r.  if,  Idlleewing  reiaseeiieihle! 
eliligenea),  a  eaxieliteer  e:emne)t  eleiteruiine 
wlmtlmr  the  eaenelitieens  in  S  34.203(el)(l)(i)  eer 
(ii)  are!  pre!se!nt  eliu)  te)  a  lack  e)f  infe)rmeitie)n 
e)r  eamflieding  infe)rnieilie)n.  the)  re!e]uireel 
eielelilie)ual  appraisal  must  ineduele)  the) 
enieilvse!S  rexpiireel  unele!r  §  34.2t)3(el)(4)(i) 
lhre)ugh  (iii)  e)nly  te)  the  extent  theit  the 
inforniatiem  nee:esseiry  to  perform  the 
aneilyses  is  known,  for  example,  assume  that 
ei  eaeeiitor  is  able,  following  reasimahle 
eliligeime,  to  eletermiim  that  the  elate)  em 
whiedi  the  selleer  eie'.epure!el  the  pre)pe!rty 
e)e:iairre:ei  he!twe!e!n  01  anel  180  elavs  ])rie)r  te) 
the  elate  of  the  eiemsimien  's  agre!e!me!nt  te) 
euxpiire!  the  pre)pe!rty.  lle)we!ve!r,  the  cre!elite)r  is 


uneihle,  following  reeisemeihle  eliligeni;e.  to 
eleterniine  the  price  at  whiedi  the  seller 
iie:e|uireil  the  jireiperty.  In  this  exise,  the 
creelitor  is  ree|uireil  to  obtain  an  aelelitional 
written  eip])raised  that  inediieles  an  eineilysis 
unele!!'  S  34.203(el)(4)(ii)  emel  (iii)  eif  the) 
ediaiigeis  in  nieirket  c.emelitiems  anel  any 
iinpreivenmnts  nieiele)  tei  tlm  preipeirty  heitweiem 
the  elate!  the)  seller  eiexjuireul  the  pre)|)e!rtv  anel 
the!  elate!  eif  the)  exmsmimr’s  eigreiemmnt  tei 
eic.e|uire!  the)  iireijieirtv.  Ileiweiver.  tlm  e:re!elite)r  is 
imt  reiepiireiel  to  eihteiin  an  aeielitiemal  writtein 
e)))|)reused  theit  inediieles  analysis  iineler 
8  34.203(el)(4)(i)  eif  the  eliffeireme'.e)  heitweien  the 
])rie:e!  at  whiedi  the  seller  aexiuireel  the 
property  emel  the  ))rie:e  that  the  exmsmimr  is 
eihligeiteel  tei  jieiy  tei  aexpiire)  tlm  preijierty. 

34.2()3ld)(7l  Exninplians  from  Ihn 
addilinnal  appraisal  rnqnirnmnni. 

Para<>raph  34.2()3(d)(7l(iiil. 

1.  Nnn-profil  nntily.  heir  purpeises  eif 
8  34.203(el)(7)(iii).  a  "nem-iireifit  emtity"  is  a 
peirsem  with  a  tax  exenpitiem  ruling  eir 
eleiteirininatiem  letter  fremi  the  Internal 
Revenue  Service  iineler  seedion  .501(c)(3)  of 
the  Internal  Revenue  Cioele  of  1080  (12  ll.S.C. 
.501(e:)(3)). 

Parat’iaph  34.2031(111 7)(viiil. 

1.  Ihirnaa  fahin  of  rural  ennniins.  The 
Ihireem  publishes  em  its  Wed)  site  ei  table)  eif 
rural  e;ountie!s  iineler  12  Cif’R 
1 020.3.5(h)(2)(iv)(A)  feir  eiaedi  eudemelar  venir  hv 
tlm  enel  eif  that  exdenelar  yeiar.  Snn  Offiedal 
Staff  Intenpreitatiems  tei  tlm  Hureiau's 
Regiilatiem  Z.  exminiemt  3,5(h)(2)(iv)-1 .  A 
])re)|)e!rt V  seieairing  an  1  Il’Ml,  suhjeied  tei 
8  34.203  is  in  a  rural  eamnty  uueleir 
8  34.203(el)(7)(viii)  if  tlm  eamnty  in  whiedi  the 
|)roi)erty  is  loeaiteel  is  on  the  table  of  rural 
exmiities  most  reie-.ently  imhlisheel  by  the 
Bureau,  for  exam|)le.  fora  tninsaediim 
oexairriiig  in  2015,  assume  that  the  Bureau 
most  reeamtiy  puhlisheel  <i  table  eif  rural 
eamntieis  at  tlm  emel  of  2014.  The  preipeirty 
seieairing  the  Inmsaediem  wemlel  bei  leieiateul  in 
a  rural  eamiitv  feir  jmrpeiseis  eif 
8  34.203(el)(7)(viii)  if  the  eamnty  is  em  tlm 
table!  e)f  rural  eiemiities  jmblisheel  by  the) 
Burexm  at  the  enel  eif  2014. 

34.203(n)  Un(pdrnd  discinsurn. 

34.203(nl(ll  In  gnnnral. 

1.  MuIUpIn  applicants.  Wlieiii  twei  eir  iiieire 
eamsunmrs  apply  feir  a  leian  subjeied  tei  this 
seediem.  the  eaeieliteir  is  reupiireiel  tei  gix’e  the 
elisedeisure  tei  emlv  erne  eif  the  cemsunmrs. 

2.  Appraisal  indnpnndnncn  nupiirnmnnls 
not  affneind.  Neithing  in  the)  lei.xt  eif  tlm 
eamsunmr  imtiea!  reiepiireiel  by  8  34. 203(e)(1) 
shemlel  be  eamstrimel  tei  affeed.  nmelify.  limit, 
eir  su|)e!rse!ele!  the  eiiieiratiem  eif  any  leigal. 
reigulateiry.  eir  either  reieiiiiremmnts  eir 
stanelarels  reilating  tei  ineleiiemelemea)  in  tlm 
eamelued  eif  ap|)raisals  eir  reistriediems  em  tlm 
u.se!  e)f  heirreiweir-oreleireiel  ap|)raisals  hv 
eaeieliteirs. 

34.203(11  Copy  nfappraisals. 

34.203( III  1 1  In  general. 

1.  Maltipin  applicants.  Whem  twei  eir  inen  e 
eamsumeirs  appiv  feir  a  leiaii  subjeied  tei  this 
seiediem.  tlm  eaauliteir  is  reHpiireiel  tei  give)  tlm 
ea)|)y  eif  eiaedi  reiepiireiel  ajipraisal  tei  emlv  erne 
e)f  tlm  eamsunmrs. 

34.203lfl(2)  Timing. 

1.  “Provide."  Reir  jmrpeises  eif  the 
reeiuiremmnt  tei  iireiviele  a  eaipy  eif  the 
apjiraisal  within  ii  siieieafieiel  tinm  uneleir 
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S  203(0(2).  "providt!"  nuians  “(icilivtir." 
0(!liv(!ry  occurs  tliruc!  Ijiisiiicss  days  allor 
mailing  or  ddivoriii”  llu;  copies  to  llii;  lasl- 
knowii  addr(!ss  ol  llit!  applicant,  or  when 
i!vid(!nco  indicalos  actual  rtHaMjit  l)y  tlu; 
applicant  (winch,  in  tin;  cast!  of  (!l(!ctronic 
i'(!C(!ipt.  must  1)1!  hast!)!  upon  consent  that 
com])lies  with  thi!  K-.Sif>n  Act),  whiclu!V(!r  is 
(!arlier. 

2.  '‘l{o(:(!i{)r'  of  ilia  (ippniisdl.  for 
a|)pnusals  pr(!|)an!d  hv  the  crtulitor's  int(!rn;)l 
apiu'iiisid  staff,  the  diiti!  of  "receijjt"  is  tht! 
dati!on  which  the  ii|)i)raisal  is  coini)leted. 

3.  .Vo  uo/cer.  R(!<>ulation  8.  12  (3  K 
1002. 14(a)(1).  idlowinj;  the  consuint!!'  to 
waivt!  tht!  rt!t|uirt!nu!nt  th;it  the  appraisiil 
t:t)i)v  ht!  prtivitlt!tl  thrtit!  l)usint!ss  tiavs  hi!ft)rt! 
tatnsnmmatitni.  tlt)t!s  nt)t  a])])lv  tt)  hii>ht!r- 
prit:t!tl  int)rtgii>>t!  lt)iins  suhjt)t:t  tt)  5^34.203. 
t;t)nsumer  t)f  a  hight!r-prit:etl  int)rtg:igt)  lt)an 
sid)jet:t  tt)  t!34.3t)2  may  nt)t  waivt!  tht)  timing 
rt!tpiirt!ment  tt)  ret:eive  ;i  t;t)pv  t)f  the  :ipi)raisiil 
untlt!!'  §34.203(0(1). 

34.203(11(4)  \'a  ah<ir<ia  for  copy  of 
appwisal. 

1.  Iu;as  ond  mark-ups.  The  t:rt!tlitt)r  is 
prt)hil)itt)tl  frt)m  tlitirging  tht!  tatnsumer  lor 
iiny  t:t)py  t)f  an  appniisal  rt!tiuirt!tl  tt)  ht! 
prt)vitlt)tl  untlt!!'  §  34.203(f)(1 ).  intlutling  hv 
inipt)sing  ii  let!  s])t!t:ifit:ally  for  ii  rt!t|uirt!tl 
t:t)py  t)f  ill)  iip|)rais:il  t)r  hv  marldng  u))  tht! 
intt!rt!.st  nitt!  t)r  tinv  t)th(!r  ft!t!s  paxahit!  hv  tht) 
c.t)nsumt!r  in  t:t)nnt!t:tit)n  with  thi!  hight!r- 
prit:i!tl  mt)rtgiigt!  it)tm. 

Appendix  B — Illustrative  Written 
Source  Documents  for  Higher-Prif;ed 
Mortgage  Loan  Appraisal  Rules 

1.  '('ilia  commitmani  raporl.  Tht)  "titlt! 
t:t)mmitmt!nt  rt!pt)rt"  is  ii  tlt)t:umt!nt  frt)m  a 
titlt!  insur;mt:t!  t;t)mi);niy  tli!st:ril)ing  tht! 
l)rt)pt!rty  intt!rt!st  anti  status  t)f  its  titlt).  partit!s 
with  intt!rt!sts  in  tht)  titlt)  anti  tht)  iiiiturt)  t)f 
tht!ir  c.liiims.  issutts  with  tht)  titlt)  that  must 
ht!  rt)st)lvt!tl  prit)r  tt)  t:lt)sing  t)f  the  transat:tit)n 
ht)twt!t!n  the  i):irtit!s  tt)  tht)  transfer.  amt)unt 
anti  tlispt)sitit)n  t)f  the  |)rt)iniums.  anti 
t!ntlt)rst!mt!nts  t)n  tht)  title  |)t)lit:y.  This 
tlt)t:nmt!nt  is  issuttti  hy  tht)  title  insunuit:t! 
t:t)mi)any  ])rit)r  tt)  tht)  t;t)mpany's  issu:mt:t!  t)f 
an  iit:tniil  titlt)  insunmt;e  |)t)lit:y  tt)  tht) 
|)rt)pt)rty’s  transleret)  antl/t)r  t:rt!tiitt)r 
finantiing  tht)  transat:tit)n.  In  tlifft!rt!nt 
jnristlit:tit)ns.  this  instrument  mav  he  rt!ft!rrt!tl 
tt)  hv  tliffert!nt  tttrms.  sut:h  as  a  titlt) 
t:t)mmitnit!nt.  titlt)  l)intit!r.  titlt)  t)])inion.  t)r 
titlt!  rt)pt)rt. 

PART  164— APPRAISALS 

■  3.  'I'lie  authority  citation  for  l’;irt  184 
is  revised  to  reatl  as  ft)llt)\vs; 

Authorily:  12  II.S.(;.14()2,  14()2a. 
14()3.14(i4.  l»28(m).  3331  al  saq.. 
.3412(1))(2)(10.  1')  ll.S.C.  IIKltth. 

§§164.1-164.8  [Designated  as  Subpart  A] 

■  4.  Sections  184.1  thrt)ugh  1()4.8  are 
tiesignaled  as  Sul)])arl  A  to  part  184. 

Subpart  A — Appraisals 

■  .I.  The  heatling  of  suhparl  A  is  added 
to  read  as  set  forth  above. 


■  8.  Snl)|)art  8  to  part  184  isatltleii  to 
rt)iitl  as  it)llt)\vs: 

Subpart  B — Appraisals  for  Higher- 
Priced  Mortgage  Loans 

.Set:. 

104.20  .•\ntht)ritv.  purpttst)  anti  st:opt). 

1()4.21  Ap|)lit:titit)n  t)l  ii))pniisiil 

rt)tpnrt)mt!nts  lor  hight)r-prit:t)tl  mttrtgiigt) 
lt)ans  tt)  l•'t)tlt!rid  stivings  ;isst)t:iatit)ns  anti 
tht!ir  t)pt!niting  snl)sitliiirit!s. 

§  1 64.20  Authority,  purpose  and  scope. 

(a)  Aiidiorifv.  This  suhiiart  is  issued 
hy  the  Offict)  t)f  the  Ct)inptrf)llt)r  t)f  the 
(Currency  untler  12  l]..S.(i.  14()3.  1484 
anti  l.S  I'l.S.C.  183‘)h. 

(h)  Piirposo.  The  (XXi  ado|)ls  this 
suhpart  pursuant  to  the  re(|uireinents  of 
.section  125)11  of  the  Truth  in  Lending 
Act  (l.S  lI..S.(i.  1835)h)  which  provities 
that  it  i:rt)ditt)r,  including  a  Ft)tleral 
savings  association  or  its  tiperating 
suhsitliarv,  may  nt)l  extt)nil  cretlit  in  the 
Idrin  t)f  a  higher-priceil  nitirtgage  loan 
witht)ut  complying  with  tlie 
re(juiremt!nts  of  st!i:tit)n  12911  of  the 
Truth  in  Lentling  Act  (l.'i  l)..S.C].  1839h) 
iiiul  the.se  imjilementing  regulations. 

(c)  .Sro/;e.  This  suhpart  applies  to 
higher  ])ricetl  mortgage  lt)an 
tran.sactions  entt!retl  intt)  hv  Fetieral 
savings  as,st)ciatit)ns  anil  oi)erating 
suhsitliaries  of  savings  associations. 

§  164.21  Application  of  appraisal 
requirements  for  higher-priced  mortgage 
loans  to  Federal  savings  associations  and 
their  operating  subsidiaries. 

Imtleral  savings  as.sociations  anti  their 
operating  suhsitliaries  may  not  extend 
credit  in  the  form  of  a  higlier-priced 
mortgage  loan  without  complying  with 
the  re(|uirement.s  of  Section  129H  of  the 
Truth  in  Lending  Act  (l.'i  Ll.S.C.  183nh) 
anti  the  implementing  regulations 
adoptetl  hv  the  (ICC  at  12  CFR  ])art  34, 
suhpart  G. 

Board  of  Governors  of  the  Federal 
Reserve  System 

Authority  and  Issuance 

For  the  reasons  statt!tl  above,  the 
Board  of  Gt)vernors  of  the  Federal 
Reserve  .System  amenils  Regulation  Z. 
12  CFR  ])art  228,  as  follows: 

PART  226— TRUTH  IN  LENDING  ACT 
(REGULATION  Z) 

■  7.  The  authority  citation  forjiart  228 
is  revised  to  reatl  as  follows: 

yVuthorily:  12  ll..S.(’,.  3»0():  l.'i  ll.S.C.  1(K)4. 
l()37(t:)(.'i),’l()35)(l).  anil  l(i351h;  I’ul).  L.  111- 
24,  .secliDii  2.  123  Sliil.  1734:  Pul).  L.  111- 
203.  124  Slal.  1370. 

■  8.  New  §  228.43  is  atldetl  to  read  as 
follows: 


§  226.43  Appraisals  for  higher-priced 
mortgage  loans. 

(a)  Dafinidons.  I‘’t)r  purposes  of  this 
■setition: 

(1)  Cavfifiod  or  licansod  opproisor 
means  a  person  who  is  certifietl  or 
lii:t;nsetl  by  the  .State  agency  in  the  .State 
in  which  the  ])roperty  that  secures  the 
transaction  is  located,  and  who 
lierforms  the  ap])raisal  in  conformity 
with  the  Uniform  .Stanilartls  of 
Professional  A|)i)raisal  Practice  and  the 
retpiirements  ap])lit:al)le  to  ap])rai.ser.s  in 
title  XI  of  the  Financial  Institutions 
Reform.  Recovery,  anti  Fnforcement  Act 
of  15)89,  as  amentled  (12  II..S.C.  3331  of 
soq.).  anil  any  implementing 
regulations,  in  effect  at  the  time  the 
appraiser  signs  the  aiipraiser’s 
certification. 

(2)  Crer/i/or  has  the  same  meaning  as 
in  12  CFR  l()28.2(a)(17). 

(3)  Highor-pricod  inoilgcigo  loon 
means  a  closetl-end  i;onsumer  credit 
transaction  securetl  hy  the  consumer's 
])rincipal  dwelling  with  an  annual 
percentage  rate  that  exceetls  the  average 
lirime  offer  rate  for  a  comparahh) 
transaction  as  of  the  date  the  interest 
rate  is  .set: 

(i)  By  1..')  or  more  ])ercentage  points, 
for  a  loan  set:ured  hv  a  first  hen  with  a 
principal  obligation  at  consummation 
that  floes  not  exceetl  the  limit  in  effect 
as  of  the  tlate  the  tran.saction's  interest 
rate  is  .set  for  the  maximum  princijial 
obligation  eligible  for  pnrf:ha.se  hv 
Fretlilie  Mac: 

(ii)  By  2..')  or  more  pert:entage  points, 
for  a  loan  secured  by  a  first  lien  with  a 
])rincii)al  obligation  at  t:on.summation 
that  exceeds  the  limit  in  effect  as  of  the 
date  the  transaction's  interest  rate  is  .set 
for  the  maximnm  j)rincij)al  ohligatitm 
eligible  for  purchase  by  Freddie  Mac;  or 

(iii)  By  3..')  or  more  jiercentage  points, 
for  a  loan  secured  by  a  suboribnate  ben. 

(4)  Manufaefurod  homo  has  the  same 
meaning  as  in  24  CFR  3280.2. 

(5)  Nodonol  RogisfiY  means  the 
tlatahase  t)f  information  about  .State 
certified  and  licensed  apjnai.sers 
maintained  by  the  Apprai.sal 
.Subcommittee  of  the  Fetieral  Financial 
Institutions  Examination  Council. 

(8)  Sfafo  t/genev  means  a  “.State 
tijipraiser  certifying  anti  licensing 
iigt)nt:y''  ret:ognizetl  in  at:t;t)rtlant;e  with 
.st)t;tit)n  Til 8(b)  of  the  Fimmt;ial 
Institutittns  Refttrin,  Ret;t)very.  anti 
Enft)rt:ement  At:t  of  15)85)  (12  U.S.C. 
3347(h))  iintl  any  implementing 
rt)gidatit)ns. 

(b)  Exom}){ions.  The  ret|uirements  in 
])aragraphs  (t;)(3)  thrt)ugh  (8)  t)f  this 
,set:tit)n  tlo  nt)t  apply  tt)  the  folltiwing 
tyjies  t)f  transiictitms: 

(1)  A  tjualifietl  mortgage  as  tlefinetl  in 
12  CFR  1028.43(e). 
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(2)  A  transaction  secured  l)y  a  new 
inanufactured  honKc 

(.3)  A  transaction  s(!cnred  by  a  mobile 
borne,  boat,  or  trailer. 

(4)  A  transaction  to  finance  tbe  initial 
construction  of  a  dwelling. 

(.'ll  A  loan  with  maturitv  of  12  inontbs 
or  less,  if  the  pnr|){)se  of  the  loan  is  a 
"bridge”  loan  connected  with  the 
ac:(inisition  of  a  dwelling  intended  to 
becoiiK!  tbe  consumer’s  principal 
dw(!lling. 

((j)  A  reverse-mortgage  transaction 
subject  to  12  CFR  1  ()2(i. 33(a). 

(c)  Appraisals  raquirad — (1)  In 
f^anaral.  Exce])t  as  ])rovided  in 
paragra])h  (b)  of  this  section,  a  creditor 
shall  not  extend  a  higher-ijriced 
mortgage  loan  to  a  consumer  without 
obtaiuiug.  prior  to  consummatiou,  a 
written  appraisal  of  the  ])ro])erty  to  be 
mortgaged.  Tbe  apprai.sal  must  be 
])(!rformed  by  a  certified  or  licensed 
appraiser  who  conducts  a  physical  visit 
of  tbe  interior  of  the  i)roperty  that  will 
secure  the  transaction. 

(2)  Safa  harbor.  A  creditor  obtains  a 
written  appraisal  that  meets  the 
nxinirements  for  an  ai)])raisal  recpnred 
under  jjaragraph  (c)(1)  of  this  section  if 
the  creditor: 

(i)  Orders  that  the  appraiser  j)erform 
the  a])praisal  in  conformitv  with  the 
Uniform  Standards  of  Professional 
Appraisal  Practice  and  tith;  XI  of  the 
Financial  In.stitutions  Reform.  Rcicoverv, 
and  Enforcement  Act  of  1989,  as 
amended  (12  U.S.U.  3331  at  sacj.).  and 
any  implementing  regulations  in  effect 
at  the  time  the  ap])rai,ser  signs  the 
a])])raiser's  certification; 

(ii)  Verifies  through  the  National 
Regi.strv  that  the  ajjpraiser  who  signed 
the  appraiser's  certification  was  a 
certified  or  licensed  apprai.ser  in  the 
State  in  which  the  appraised  ])roj)erty  is 
located  as  of  the  date  the  appraiser 
signed  the  aj)praiser’s  certification; 

(iii)  Confirms  that  the  elements  set 
forth  in  apj)endix  N  to  this  part  are 
addressed  in  the  written  appraisal;  and 

(iv)  Has  no  actual  knowledge  contrary 
to  the  facts  or  certific-atious  contained  in 
the  written  a])])rai.sal. 

(d)  Additional  appraised  for  cartain 
highar-priaad  inortgaga  loans — (1 )  In 
ganaraf  Except  as  provided  in 
paragraphs  (h)  and  (d)(7)  of  this  .section, 
a  creditor  shall  not  extend  a  higher- 
jjriced  mortgage  loan  to  a  consumer  to 
finance  the  accpiisition  of  the 
consumer’s  principal  dwelling  without 
obtaining,  j)rior  to  consummation,  two 
written  a])praisals.  if; 

(i)  The  .seller  acepnred  the  j)ro]K)rty  90 
or  fewer  day.s  prior  to  the  date  of  the 
consumer’s  agreement  to  acriuire  the 
ju'operty  and  the  price  in  the 
c;onsumer’.s  agreement  to  accpiire  the 


pro])erty  exceeds  the  seller’s  aetjuisition 
price  hv  more  than  10  percent;  or 

(ii)  The  .seller  accpiired  the  property 
91  to  180  day.s  prior  to  the  date  of  the 
consumer’s  agnumient  to  ac(|nire  the 
|n’oi)erty  and  the  price  in  the 
consumer’s  agreement  to  acrpiire  the 
proj)(nty  exceixls  the  seller’s  actpiisition 
l)rice  hy  more  than  20  niircent. 

(2)  Diffarant  cartifiad  or  liaansad 
apjjraisars.  The  two  appraisals  recjuired 
under  paragraph  (d)(1)  of  this  section 
may  not  he  j)erformed  by  the  same 
certified  or  hctm.scxl  appraiser. 

(3)  Uakitionship  to  ganara!  appraisal 
ra(]  a  Irani  ants.  If  two  ap])rai.sals  must  he 
obtained  under  ])aragraph  (d)(1)  of  this 
section,  each  a|)])rai.sal  shall  meet  the 
reepnrements  of  i)aragraph  (c)(1)  of  this 
section. 

(4)  Raejairad  analysis  in  tha  additional 
appraisal.  One  of  the  two  recpiired 
api)raisals  must  include  an  analysis  of; 

(i)  'I’he  difference  hetwijen  the  pric(!  at 
which  the  seller  acejuired  the  proj)erty 
and  the  ])rice  that  the  consinma'  is 
obligated  to  pay  to  accpiire  the  pro])erty, 
as  specified  in  the  consumer’s 
agreement  to  accpiire  the  projierty  from 
the  seller; 

(ii)  Changes  in  market  conditions 
between  the  date  the  seller  ac:c]nirecl  the 
prc)])c;rty  and  the  date  of  the  consumer’s 
agreement  to  accpiire  the  property;  and 

(iii)  Any  improvements  made  to  the 
])rc)])erty  between  the  date  the  seller 
ac;cpiirecl  the  inoperty  and  the  date  of 
the  c:onsnmer’s  agreement  to  ac.cpiire  the 
property. 

(.'ll  No  charga  for  tha  additional 
appraisal.  If  the  creditor  niii.st  obtain 
two  apjrraisals  under  paragraph  (cl)(l)  of 
this  .sec;tion,  the  c;reclitor  may  c:harge  the 
c;c)nsinner  for  only  one  of  the  appraisals. 

(0)  Craditor's  datarinination  of  prior 
sola  data  and  prica — (i)  Raasonahia 
diiiganca.  A  creditor  must  obtain  two 
written  apprai.sals  under  paragraph 
(d)(1)  of  this  .scH:tion  imle.ss  the  c.reclitor 
c:an  demonstrate  by  exerc:i.sing 
reasonable  cliligenc:e  that  the 
reejuirement  to  obtain  two  apprai.sals 
does  not  aipdy.  A  c:reclitor  acts  with 
reasonable  cliligenc;e  if  the  c:reclitor  hascis 
its  determination  on  information 
c:ontainecl  in  written  sc)urc:e  cloc:iiments. 
.snc:h  as  the  docaiments  listed  in 
Appendix  O  to  this  part. 

(ii)  Inability  to  datarinina  prior  .seda 
data  or  prica — inodifiad  raejiiirainants 
for  additional  appraisal.  If,  after 
exerc:ising  reasonable  cliligenc:e,  a 
cireditor  c:annot  determine  whether  the 
c:c)nclitic)n.s  in  ])aragra])hs  (ci)(l)(i)  and 
(cl)(l)(ii)  are  ])re.sent  and  therefore  must 
obtain  two  written  appraisals  in 
ac;c:orclanc:e  with  paragraphs  (cl)(l) 
through  (.5)  of  this  sec;tic)n.  one  of  the 
two  appraisals  shall  inc;hicle  an  analysis 


of  the  fac;tc)rs  in  paragraph  (cl)(4)  of  this 
.sec:tion  only  to  the  extent  that  the 
information  nec;e.ssary  for  the  apjirai.ser 
to  perform  the  analysis  c.an  he 
determined. 

(7)  Hxainptions  from  tha  additional 
appraisal  raejnirainant.  The  additional 
a])])rai.sal  recpiired  under  paragraph 
(cl)(l)  of  this  sec:tion  shall  not  ajiply  to 
extensions  of  c;reclit  that  financ:e  a 
c;on.snmer’s  ac:cpii.sitic)n  of  jiropertv; 

(i)  From  a  local.  State  or  Fecleral 
government  agenc:y; 

(ii)  From  a  person  who  ac:c|uirecl  title 
to  the  property  through  fc)rec;lo.sure, 
cleecl-in-lien  of  foreclosure,  or  other 
similar  jnclic:ial  or  non-judicial 
prc)c:echire  as  a  result  of  the  pen’son’s 
exerc:i.se  of  rights  as  the  holder  of  a 
defaulted  mortgage  loan; 

(iii)  From  a  non-profit  entity  as  part 
of  a  loc.al.  State,  or  F’ecleral  government 
program  under  whic:h  the  non-profit 
entity  is  ])ermittecl  to  ac;cinire  title  to 
single-family  jiroperties  for  resale  from 
a  .seller  who  acejuired  title  to  the 
projierty  through  the  proce.ss  of 
forec;lc).sure,  cleecl-in-lien  of  foreclosure, 
or  other  similar  jnclic:ial  or  nc)n-juclic:ial 
prc)c:echire; 

(iv)  From  a  per.son  who  ac:cinirecl  title 
to  the  prc)])ertv  hv  inheritance  or 
pursuant  to  a  cionrt  order  of  dissolution 
of  marriage.  c:ivil  union,  or  domestic: 
partnershi]),  or  of  partition  of  joint  or 
marital  assets  to  which  the  seller  was  a 
party; 

(v)  F’rom  an  employer  or  relc)c;atic)n 
agency  in  cc)nnec:tion  with  the 
reloc;ation  of  an  employee; 

(vi)  From  a  .servic;ememher.  as  defined 
in  .'50  U.S.C,.  Apj).  .'511(1).  who  rec.eived 
a  dejiloyment  or  pcirmanent  c:hange  of 
station  order  after  the  servic:ememher 
pnrc:ha.secl  the  property; 

(vii)  Located  in  an  area  dcisignated  hv 
the  President  as  a  federal  disaster  area, 
if  and  for  as  long  as  the  Fecleral 
financial  institutions  regulatory 
agenc;ie.s.  as  defined  in  12  U.S.C. 

33.'5()((5).  waive  the  reejnirements  in  title 
XI  of  the  Financial  Institutions  Reform, 
Rec:c)very.  and  Enforcement  Ac:t  of  1989, 
as  amended  (12  U.S.C,.  3331  at  saep),  and 
any  inpilementing  regulations  in  that 
area;  or 

(viii)  Loc:atecl  in  a  rural  c:c)unty.  as 
defined  in  12  CFR  l()20.3.'5(h)(2)(iv)(A). 

(e)  Raepiirad  disclosnra — (1)  In 
ganaraf  Exc;ept  as  provided  in 
paragraph  (h)  of  this  section,  a  c:reclitc)r 
shall  cli.sc;lo.se  the  following  statement, 
in  writing,  to  a  cionsnmer  who  applies 
for  a  higher-pric:ecl  mortgage  loan;  "VVe 
may  order  an  appraisal  to  determine  the 
propertv’s  value  and  charge  von  for  this 
ajjpraisal.  We  will  give  yon  a  copy  of 
any  apjirai.sal,  even  if  yonr  loan  does  not 
clcKse.  Yon  c:an  pay  for  an  additional 
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a])])raisal  for  your  own  use  at  vour  own 
cost.”  {'onipliance  witli  the  (lisclosun; 
r(!(]iiireinent  in  Regulation  0.  12  CFR 
101)2. 14(a)(2).  satisfies  the  recjuinnnents 
of  this  paragraph. 

(2)  Timing  of  (Jisclosnra.  The 
disclosure  recjuired  by  paragra])h  (e)(1) 
of  this  section  shall  1m;  delivered  or 
plac(;d  in  the  mail  no  lat(;r  than  the 
third  business  day  after  the  creditor 
receives  the  consinner's  a|)plication  for 
a  higher-priced  mortgage  loan  subject  to 
this  section.  In  the  case  of  a  loan  that 
is  not  a  higher-priced  mortgage  loan 
subject  to  this  section  at  the  time  of 
application,  hut  becomes  a  higher- 
l)riced  mortgage  loan  subject  to  this 
.section  after  application,  the  disclosure 
shall  Ik;  delivered  or  placed  in  the  mail 
not  later  than  the  third  business  day 
after  the  creditor  determines  that  the 
loan  is  a  higher-])riced  mortgage  loan 
subject  to  this  section. 

(fi  Copy  of  appraimls — (1)  In  gonornl. 
Fxcej)t  as  provided  in  ])aragraph  (b)  of 
this  section,  a  creditor  shall  provide  to 
the  consumer  a  co])y  of  any  written 
apjnaisal  performed  in  connection  with 
a  higher-priced  mortgage  loan  pursuant 
to  ijaragraphs  (c)  and  (d)  of  this  section. 

(2)  Timing.  A  creditor  shall  provide  to 
the  consumer  a  copy  of  (;ach  written 
a|)j)raisal  pursuant  to  jjaragraph  (0(1)  of 
this  s(;ction: 

(i)  No  later  than  three;  l)iisin(;ss  days 
prior  to  consummation  of  the;  loan;  or 

(ii)  In  the  case  of  a  loan  that  is  not 
consummat(;d.  no  lat(;r  than  30  davs 
after  the  creditter  d(;termines  that  the; 
loan  will  not  he  consummated. 

(3)  Form  of  Copy.  Any  copy  of  a 
written  a])praisal  reepiired  by  paragra])h 
(f)(1)  of  this  section  may  he  provided  to 
the  ajjplicant  in  electronic  form,  subject 
to  comj)liance  with  the  consumer 
cons(;nt  and  other  applicable  provisions 
of  the  Electronic  Signatures  in  (ilohal 
and  National  Commerce  Act  (E-Sign 
Act)  (l.'j  U.S.C.  7001  ot  soq.). 

(4)  No  clungo  for  copy  of  oppraisnl.  A 
creditor  shall  not  charge  the  consumer 
for  a  copy  of  a  written  aj)praisal 
r(;(]uired  to  be  provid(;d  to  the  consumer 
pursuant  to  paragra])h  (f)(1)  of  this 
section. 

(g)  Relation  to  other  rales.  The  rules 
in  this  section  wen;  adopted  jointlv  hv 
the  board,  the  Office  of  the  ('.omj)troller 
of  the  (iurrency  (OfiC),  the  F(;deral 
I)(;pc)sit  lnsuranc(;  {Corporation,  the 
National  Credit  Union  Administration, 
the  Federal  Housing  Finance  Agenev. 
and  the  (Consumer  Financial  Protection 
Hiir(;au  (bureau).  Th(;se  rules  are 
substantively  identical  to  tin;  OCC's  and 
the  bureau’s  high(;r-priced  mortgage 
loan  a])praisal  rules  pul)lislu;d 
.separately  in  12  CFR  j)art  34.  suhpart  C 
and  12  (CFR  ])art  184.  suhpart  b  (for  the 


(XC(C)  and  12  (C1*'R  l()2().3.'j(a)  and  (c)  (for 
the  bnr(;au).  'flu;  board's  rules  a])plv  to 
all  cr(;ditors  who  are  .State  meml)(;r 
hanks,  bank  holding  com])anies  and 
their  subsidiaries  (other  than  a  hank), 
savings  and  loan  holding  comi)anies 
and  their  subsidiaries  (other  than  a 
savings  and  loan  ass(M;iation).  and 
insured  branches  and  ag(;nci(;s  of 
for(;ign  hanks.  (Com])lianc(;  with  tlu; 
board's  rules  .satisfies  tlu;  r(;(]nirements 
of  l.'j  II.S.(C.  l()3'.)h. 

■  9.  Appendix  N  to  Part  228  is  added  to 
r(;ad  as  follows: 

Appendix  N  to  Part  228 — Higher-Priced 
Mortgage  I.oan  Appraisal  Safe  Harbor 
Review 

To  (lualilv  for  tlu;  sale  liariior  |)rovi(l(;{i  in 
S  22(>.4;)((:)(2).  a  creditor  niiisl  conlinii  lliat 
llu;  \vritl(!n  ai)i)raisal: 

1.  Identifies  llu;  creditor  wlio  ordered  llu; 
a])praisal  and  llu;  |)roperlv  and  llu;  inl(;r(;sl 
lu;ing  appraised. 

2.  lndical(;s  wiu;llu;r  llu;  conlracl  ])rice  was 
analyzed. 

3.  Addrersses  coiulilions  in  llu;  pro))erly’s 
neighhorliood. 

4.  Addresses  llu;  condilion  ol  llu;  properly 
and  any  improv(;nu;nls  lo  llu:  properly. 

.3.  Indica|{;s  which  valnalion  approaches 
wen;  ii.sed.  and  includes  a  reconcilialion  if 
more  lhan  one  valnalion  ai)|)roac:h  was  used. 

(>.  Provid(;s  an  opinion  of  Ihe  properlv's 
markel  value  and  an  efleclivi;  dale;  for  ihe 
o])inion. 

7.  Indicales  lhal  a  |)hvsical  properly  visil 
of  llu;  iiderior  of  Ihe  properly  was  ])erfornu;d. 

8.  Includes  a  cerlificalion  signed  h\'  Ihe 
ajjpraiser  lhal  llu;  a|)))raisal  was  i)re])ared  in 
accordance  will;  Ihe  reepuremenis  of  llu; 
Ihiiforin  .Slandards  of  Professional  A|)praisal 
Praclice. 

U.  Includes  a  cerlificalion  signed  hy  llu; 
a])praiser  lhal  llu;  a])praisal  was  prepared  in 
accordaiu;e  with  Ihe  reqnireinenls  of  lille  XI 
of  llu;  Financial  Instilnlions  Keforin. 

Ket:overy  and  FnforcemenI  Act  of  1989.  as 
amended  (12  IJ..S.{C.  3381  at  seej.).  and  any 
iinijleinenting  regulations. 

■  10.  Ajipeiulix  ()  to  Part  228  is  addiid 
to  read  as  follows: 

Appendix  ()  to  Part  228 — Illustrative 
Written  Source  Documents  for  Higher- 
Priced  Mortgage  Loan  Appraisal  Rules 

A  creditor  acts  with  reasonable  diligence 
under  §  22l).43(d)(())(i)  if  llu:  creditor  liases  ils 
deterininalion  on  information  contained  in 
wrillen  source  docuinenis.  such  as: 

1.  A  copy  of  Ihe  recorded  deed  from  Ihe 
selh;r. 

2.  A  copy  of  a  |)roperlv  tax  hill. 

3.  A  c()|)y  of  any  owner’s  lille  insurance 
policy  ohiained  hy  llu;  seller. 

4.  A  copy  of  Ihe  KF.SPA  selllemeni 
slaleinent  from  Ihe  seller's  actjuisilion  (i.e.. 
the  1  lUll-l  or  any  successor  form). 

.5.  A  proiierty  sales  hislory  reiuirl  or  lille 
report  from  a  lhird-])aiiy  reporting  service. 

I).  .Sales  ])rice  data  recorded  in  mnlli|)le 
listing  services. 


7.  T.'ix  assessment  records  or  transfer  lax 
records  ohiained  from  local  gen  ernmenis. 

8.  A  wrillen  a|)|)raisal  performed  in 
conpiliance  with  22li.43(c)(1 )  for  the  same 
transaction. 

9.  A  copy  of  a  lille  commilment  report 
detailing  Ihe  seller's  ownershi])  of  Ihe 
])ro|)erly.  Ihe  dale  it  was  acijuired.  or  Ihe 
price  al  which  Ihe  seller  acipdred  the 
properly. 

10.  A  pro|u;rlv  ahsiracl. 

■  11.  In  .Supplomont  I  to  part  228: 

■  a.  Now  Sec:tion  22(1.43 — Appraisals  for 
Higher-Priced  Mortgage  Loans  i.s  added. 

■  1).  Now  Appendix  O — Illustrative 
Written  Source  Documents  for  I ligher- 
Priced  Mortgage  Loan  Appraisal  Rales  i.s 
added. 

The  additions  road  as  follows: 

Supplomont  I  to  Part  228 — OtTicial 
Intorprotations 

"k  "k  it  "k  "k 

S(‘(  li(>n  226.43 — Appraisals  for  I ligher-Uisk 
Mortgage  Loans 

43(a)  Definitions. 

43(a){ I }  Certified  or  licensed  appraiser. 

1.  I’SI’AP.  The  Uniform  .Standards  of 
Professional  Ajipraisal  Praclice  (IISPAP)  are 
esiahlished  hy  the  Appraisal  Standards  Ho.ird 
of  Ihe  Aipiraisal  Foumlalion  (as  defined  in  12 
U.S.C.  33.30(9)).  Under  §22().43(a)(l).  Du; 
relevant  U.SP.AP  standards  are  those  found  in 
Ihe  edition  of  USP.AP  in  effect  at  llu;  lime  Ihe 
a])])rais(;r  signs  Ihe  ajiiiraiser's  cerlificalion. 

2.  Appnnser's  certification.  The  aiipraiser’s 
cerlificalion  refers  lo  Ihe  cerlificalion  lhal 
must  he  signed  by  the  appraise;]'  for  e.ich 
iippraisal  assignment.  This  reipiiremenl  i.s 
s]u;cified  in  U.SPAP  .Slamhirds  Ride  2-3. 

3.  FIIIHPA  title  \I  and  iniideinenting 
regulations.  Tlu;  rel(;vanl  regiihilions  are 
those  iir(;scril)ed  under  section  1110  of  Ihe 
Financial  Instilnlions  Reform.  Recov(;rv.  iind 
Fnforc(;menl  Act  of  1989  (FIRRFA).  <is 
;nm;nded  (12  U..S.C.  3339).  that  r(;late  lo  an 
a|iprais(;r's  d(;velopnu;nl  and  re|)orling  of  the 
iipprai.sal  in  effect  ;it  Ihe  time  Ihe  iijipniiser 
signs  the  ai)i)raisi;r's  cerlificalion.  Paragra])h 
(3)  of  FIRRFA  s(;ction  1110  (12  U..S.(i. 
3339(3)).  which  relates  to  llu;  review  of 
a])|)raisiils.  is  nol  relevant  for  determining 
whellu;r  :in  ap])raiser  is  a  certified  or  licensed 
apprais(;r  under  §  220. 43(a)(1). 

43(al(3)  Higher-priced  mortgage  loan. 

1.  Princip(d  dwelling.  T)u;  term  "])rinci])a) 
dwelling”  has  Ihe  sanu;  mciming  under 

4?  220.43(a)(3)  as  under  12  CFR  1020.2(a)(24). 
See  Ihe  (Ifficia)  .Staff  Inlerpr(;talions  lo  Ihe 
8ure;m’s  R(;guliilion  Z  (.Snppl(;menl  1  lo  Pint 
1020).  comment  2(a)(24)-:). 

2.  Average  prime  offer  rate.  For  guidance 
on  ax’enige  prime  oiler  rales,  see  the  Official 
Staff  lnl(;ri)retations  lo  llu;  Ilureau’s 
Regulation  Z.  comnu;nts  3.3(a)(2)-l  iiml  -3. 

3.  Comparable  transaction.  For  guidance 
on  delermining  the  .iveragc;  prinu;  offer  nile 
for  coinp.ir.ihle  Iransiictions.  see  Ihe  Official 
.Staff  lnl(;r|)relalions  lo  the  Unreau’s 
Regulalion  Z.  comments  3.3(ii)(l)-l  iind 
3.3(a)(2)-2. 

4.  Hate  set.  For  guidance  on  the  dak;  llu; 
annual  percentage  rale  is  set.  see  Ihe  Official 
.Staff  Interjirelalions  to  Ihe  Bureau's 
Regulalion  Z.  c:ommenl  3.3(ii)(l)-2. 
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5.  'I'hrashold  for  "juntbo"  loons,  l-’or 
giii(l<iii(:(!  on  (l(!l(!rntinin<>  wliciluir  a 
Iransaclion’s  ])rin(;ipal  l)alan(:(;  oxcchhIs  llu; 
limit  in  oiToct  as  ol  tlm  ilati;  llu;  transaction’s 
rate;  is  s(!t  lor  tlu;  inaxiimnn  principal 
ol)lif>ation  (iligilih;  Tor  inircliasc  l)y  I'rcddic! 
Mac.  S(!(!  till!  OITicial  .Stall  Intorjjndations  to 
till!  Hnnsm's  K(;gnlation  /..  conniumt 
:{.^(a)(l)-:t. 

4:}(l>l  Hx(nni)lioiis. 

P(im>!,mph  4:ilhl(2). 

1.  Sccnivd  hv  now  inonnfactinvd  homo.  A 
transaction  S(!cnr(!d  by  a  n(;\v  maiuilacturiul 
homo,  rogardloss  ol  wliothor  tho  transac:tion 
is  also  soenreui  by  tbo  land  on  wbicb  it  is 
sit(!d,  is  not  a  "bigbor-pricod  mortgage  loan" 
snbjoct  to  tbo  ajjpraisal  riupiiromonls  ol' 
§220.43. 

Pamgmph  43lh}(3}. 

1.  Soonrod  hv  o  inohilo  homo,  b'or  ])ur])os(!s 
oitbo  oxom|)lion  in  §  220.43(b)(3).  a  mobilo 
homo  do(;s  not  inchido  a  manid'actnrod 
homo,  as  (hdinod  in  §  220.43(a)(3). 

Pomgniph  43(1)1(4) 

1 .  (Jonstrm:tion-to-j)onminont  loons. 

.Section  220.43  d(M!s  not  a])plv  to  a 
transaction  to  linanco  t)i(!  initial  construction 
of  a  dwelling.  'I'bis  exclusion  appliiJS  to  a 
construction-only  loan  as  wcdl  as  to  tlu; 
construction  |)base  ol'a  construction-to- 
])(!rmanent  loan.  .Section  220.43  does  ap))lv. 
however,  to  ])ermanent  I’inancing  that 
replaces  a  c:onslruction  loan.  wb(;tb(!r  the 
permammt  I'inancing  is  lixtimded  b\'  the  saim; 
or  a  dilTerent  criiditor.  unless  the  permanent 
linancing  is  otb(!rwis(!  (!X(;mpt  Irom  the 
re(|uir(!m(mts  of  §220.43.  Soo  §  220.43(b). 
When  a  construction  loan  may  lx; 
])erman(;ntly  linanced  bv  the  same!  cnulitor. 
tlie  gcmeral  disclosure  r(!{pnri!m(!nts  for 
clo,sed-(!nd  c:r(!dit  pursuant  to  Regulation  Z 
(12  (;i''R  1020.17)  provide  that  the  cnulitor 
ni.'iy  give  (utluir  oik;  combined  disclosure  for 
both  the  c;onstruction  financing  and  the 
permanemt  financing,  or  a  s(!])arate  set  of 
disclosures  for  each  of  tin;  two  pbastis  as 
tbougb  they  wtue  two  separate!  transactions. 
Soo  12  (if'R  1020.1 7(c)(0)(ii)  and  the  Official 
Staff  Interpretations  to  tbc!  llureiau's 
Regulation  Z.  c;omment  17(c)(0)-2.  Wbicb 
disclosure!  e)ptie)n  a  cre!elile)r  elects  undeu 
§  1020.17(c)(0)(ii)  eleees  neit  affeud  the 
de!te!rminatie)n  erf  whether  the  irermanent 
|jhase  erf  the  tran.sactiern  is  subjeed  ter  §  220.43. 
When  the  ea’erditerr  elisedersers  the!  twer  jrbasees 
iis  serjrarate  tremsaedierns.  the!  annual 
perreumtage!  rate  ferr  the!  peeriuiment  pliase  must 
be!  e:erm|rare!el  ter  the  avenige  jrriine  erfferr  rate! 
ferr  a  transaediern  tb.it  is  c(rm]r:iriible!  ter  the 
irermanent  finanedng  ter  elerterrmine!  cerverager 
uneler  §220.43.  Wbem  the!  eaeeeliterr  elisedersers 
the!  twer  pba.sers  eis  ii  single  tran.saediern.  ei 
single!  iinnuiil  ]re!rea!nt<ige!  nite.  refleuding  the! 
a]rprer))riiite!  edieirges  frerm  berth  pbeisees.  must 
be!  caleadate!el  ferr  the  tnuiseiediern  in 
acearrelanea!  with  §  220.43(a)(3)  emel  <i|r|re!nelix 
n  ter  12  Of'R  part  1020.  'I'lie!  iinnual 
ireereamtage!  rater  must  her  cermireirerel  ter  the 
averniger  ]rrime  erfferr  rater  ferr  a  tnmsaediern  tliat 
is  cerm)riirable!  ter  the  perrmiinent  finanedng  to 
elerterminer  earvenige  uneler  §  220.43.  If  tber 
transaediern  is  eleterminerel  ter  her  a  bigberr- 
]rrie:e!el  merrtgeige  leran  nert  ertberrwiser  exe!m]rt 
unelerr  §  220.43(b),  erirly  the  irerrmaneirt  phase 
is  subjered  to  the  rerquirements  erf  §220.43. 

43(cl  Appraisals  roijairod. 


43(o)(  1 )  In  gonoral. 

1.  Writ  Ion  appraised — olocironic 
transmission.  Ter  satisfy  tlier  rerepiirerment  tbiit 
tber  iipirnnsal  her  "writtern,"  a  eirerditerr  ineiy 
erbtiiin  tber  ii|r|rraisiil  in  iriqrerr  ferrm  err  viei 
elere.trernie:  tr.ansnrissiem. 

43(cl(2l  Safo  harhor. 

1 .  Solo  harhor.  A  eaereliterr  t)iat  satisfies  tber 
safer  inirberr  erernelitierns  in  §  220.43(e:)(2)(i) 
tbrerugb  (iv)  earm|rlie!S  with  tber  iipjrnrisal 
rerepiirermernts  erf  §  220.43(ed(1 ).  A  eaereliterr  that 
elerers  nert  satisfy  the  safer  barberr  earnditierns  in 
§  220.43(e:)(2)(i)  tbrerugb  (iv)  elerers  nert 
neearssarily  vierbite  tber  iippniisal 
rerepiirermernts  erf  §220.43(ed(1). 

2.  Api}raisor's  cortification.  l'’err  purpersers  erf 
§  220.43(ed(2).  the  ;qr|rraisi!r's  eandifieiatiern 
rerferrs  ter  the  carrtifieaitiern  speredfierel  in  item  !) 
erf  ajrpernelix  N.  Soo  also  earminernt  43(a)(1)- 

2. 

Paragraph  43(oj(2l(iiil. 

1.  (Confirming  olomonis  in  tho  appraisal.  Ter 
earnfirm  that  the  elermernts  in  appernelix  N  ter 
this  |rart  arer  ineduelerd  in  tber  writtern 
airpniisal.  ei  errerditerr  mrerel  nert  lererk  beryernel 
tber  f.aear  erf  the  writtern  iqrpraisal  anei  the 
appraiserr's  earidifieratiern. 

43(dl  Additional  appraisal  (or  cortain 
highor-pricod  morigago  loans. 

1.  Acqnisition.  ferr  pni'irersers  erf  §220.43(el). 
tber  terrms  "aeapiisitiern”  ami  ‘‘aeajuirer”  referr 
ter  tber  <iea|uisitiern  erf  lergal  title  ter  tber  prerirerrty 
pursmmt  ter  ;ip|rlie:iibler  .St.iter  biw.  inedueling 
by  ]rurediase. 

43(d)l  I]  In  gonored. 

1.  Appraised  frenn  a  piovienis  tremseuAieen. 

An  iippniisal  that  wiis  previously  obliiineel  in 
laiiiueedion  with  the  seller’s  aia|uisitiern  or 
the  finaneang  of  tber  .sellerr’s  aeapiisitiern  erf  tber 
irrerperrty  elerers  nert  satisfy  tber  rerepiirernurnts  ter 
erbtain  twer  written  appraisals  uneler 
§220.43(el)(1). 

2.  !)()-eleiv.  IliO-eleiv  e:eile:nledie)n.  The  time 
irerrierels  elersea  iberel  in  §  220.43(el)(l  )(i)  anel  (ii) 
are  eaileaibiterel  by  earunting  tber  elay  after  tber 
elater  ern  wbiedi  tber  serllerr  aeapiirerel  tber 
prerperrty,  iqr  ter  anel  inedueling  the  ebite  erf  the 
earnsiimerr’s  agreernient  ter  a(a]uire!  the  ]rrer|re!rtv 
that  seuaires  the  tran.saediern.  ferr  example, 
assume  that  the  eaarditerr  eletermimrs  that  elide 
erf  tber  erernsumer’s  aeapiisitiern  agreiermernt  is 
Oederber  l.a.  2012.  anel  tliat  the  serllerr  aeapiirerel 
Ibe  irrerperrty  on  April  17.  2012.  I  be  first  day 
ter  her  earimteel  in  tber  180-eliiy  eaileailatiern 
werulel  be  April  18.  2012,  and  tber  last  day 
werulel  her  Oedoberr  15,  2012.  In  this  eraser,  tber 
numberr  erf  elays  frerm  Ajrril  17  werulel  be  181. 
ser  an  aelelitiernal  ii|rpriiisiil  is  nert  reeiiiireril. 

3.  Dedo  sollor  eicepiirenl  tho  pre)pori\'.  ferr 
purposes  erf  §  220.43(el)(1  )(i)  anel  (ii).  tber  elate 
ern  wbicb  the  serllerr  acqniiard  tber  irrerperrtv  is 
tber  elater  ern  wbicb  tber  serllerr  bercramer  tber  lergal 
erwner  erf  tber  prerperrty  irursiiant  ter  iipirlierabler 
.State  law. 

4.  Dedo  e)f  the;  exensnmerr's  eigretennoni  /er 
e/e.a/i/mr  tho  pre)pe;iiv.  Terr  tber  elater  erf  tber 
earnsumerr’s  agrererment  ter  aeapiirer  tber  prerirerrty 
unelerr  §  220.43(el)(l  )(i)  anel  (ii),  tber  eaereliterr 
sberulel  use  tber  elate  ern  wbiedi  the  eamsunier 
anel  tber  serllerr  signeel  the  agrerermernt  prervielerel 
ter  tber  eaareiiteir  by  the  earnsumerr.  The  elater  ern 
wbiedi  the  earnsumerr  anel  tber  serllerr  signerel  the 
agreermenl  inigbt  nert  be  tber  elate  ern  wbiedi 
the  earnsumer  beeaime  earntraediially  obligateel 
uneler  .State  law  ter  aeapiirer  tber  property,  f’err 
purpeises  erf  §  220.43(el)(1  )(i)  anel  (ii),  a 


errereliteir  is  nert  erbligaterel  ter  elerterminer 
wberthirr  anei  ter  wbal  erxtent  the  agrererment  is 
lergally  bineling  ern  berth  partiers.  If  tber  elaters 
on  wbiedi  tber  earnsumerr  anel  the  serllerr  signerel 
tber  agrererment  elifferr,  tber  eaareliterr  sberulel  user 
tber  later  erf  tber  two  elaters. 

5.  Prie:o  eil  which  the;  solhn-  eie.ejniroel  tho 
preepoiiv.  Tber  priear  at  wbierb  tber  serllerr 
aeapiirirel  tber  properrty  rerferrs  ter  the  amount 
paiel  by  tber  serllerr  ter  aeapiirer  tber  preipirrty. 

Tber  priear  at  wbiedi  tber  serllerr  aeapiirirel  tber 
properrty  elerers  not  inidiiele  the  eaist  of 
finanedng  tber  propirrty. 

0.  Prie:o  the  consnmor  is  e)hligedoel  to  pety 
k)  eicepdro  tho  pre)peuiv.  Tber  priear  the 
earnsumer  is  erbligaterel  ter  pay  ter  aeapiirer  the 
|irer]re!rty  is  tber  priear  inilierateel  on  the 
eainsumerr’s  agrerermernt  with  tber  .serllerr  to 
aeapiirer  tber  properrty.  Tbi!  priiar  tber  eainsumer 
is  erbligaterel  to  pay  to  aeapiirer  tber  jrrojrerrty 
from  till!  seller  elerers  not  inedueler  the  eaist  of 
fimmering  the  irrerperrty.  Tor  )iurposes  of 
§  220.43(il)(l)(i)  anel  (ii).  a  errerelitor  is  not 
obligatirel  to  elerterminer  wbether  anel  to  what 
extent  the  agreement  is  lergally  bineling  on 
botb  jiarties.  .S’erer  ei/.s-er  eaimmirnt  43(el)(l)-4. 

43lel)(2)  Difforont  e:orlifioel  or  liexmseni 
eippreiisoi’s. 

1.  IneloponelemI  eippredsors.  The 
rireiiiirerments  that  a  eaarilitor  obtain  two 
separate  a]rpraisals  unelerr  §  220.43(el)(l ).  ;mil 
that  eraedi  apjiraisal  Irir  eainiluedirei  bv  a 
iliffirrirnt  liearnsirel  or  earrtifieil  a|ipraiserr  unelerr 
§  220.43(il)(2).  inelieaite  that  tber  two 
a]ipraisals  must  Irir  laineluidiril  ineleriiirnilirntly 
ofiriiedi  iitbirr.  If  tber  two  earrtifiiril  or  liearnsirel 
a]r]iraise!rs  arer  affiliaterel,  suidi  as  by  biriiig 
irinjiloyirel  by  tber  .samir  ap|)raisal  firm,  tliirn 
wbirtber  tbev  haver  eaineliiidirel  tber  ap|iniisal 
inelerpirnelirntly  of  eraedi  otber  must  be 
eletermiueel  liaseel  on  the  faeds  iiiiel 
edreaimstanears  of  the  partieailar  erase  kiieiwn 
ter  tber  eairilitor. 

43(el)(3l  I{edeilie)nship  k)  gonemd  eippreiiseil 
l^oe|niromonls. 

1.  Seifo  heirhe)!'.  Wliirii  a  eaareliterr  is  reepiireei 
to  obtain  an  aelelitiernal  ap]rraisal  uneler 
§  22()(el)(1 ).  tber  irreeliteir  must  eaimply  with 
tber  reepiirements  erf  beitb  §  22(i.43(ed(l)  anel 
§  22Ci.43(el)(2)  tbrerugb  (5)  for  that  appraisal. 
Tber  eaereliterr  eaim]ilies  with  tber  rerepiirermernts 
of  §  22().43(ed(l )  ferr  the  aelelitiernal  a|i]rraisal 
if  the  eaereliterr  iiurets  the  safer  barberr 
earnelitieins  in  §  22R.43(e:)(2)  ferr  that  a|r|iraisal. 

43(ell(4l  Poepdroel  aneilysis  in  tho 
eielelilienied  eippreiiseil. 

1 .  Dolormining  eicepiisilion  eleilos  anel  prie:os 
nseiel  in  tho  emedysis  eif  tho  eieldiliemed 
eippreiiseil.  l-’eir  guielanear  ern  ielentifying  tber 
elate  ern  wbiedi  tber  serllerr  aeapiirerel  the 
propirrty.  serer  laimniernt  43(el)(l)-3.  Tor 
giiielaniar  on  ielentifying  the  elate  erf  tber 
eainsiimer’s  agrererment  ter  aeapiirer  the 
]rrei]ierrty,  serer  earminernt  43(el)(l)-4.  l•■or 
giiiebmear  on  ielerntifying  tber  priere  at  wbiedi 
the  seller  aeapiirerel  tber  ]irei]ierrty,  serer  eaminiernt 
43(el)(l)-5.  f’err  guielanear  on  ielentifying  tlier 
jiidear  tber  earnsumerr  is  erbligaterel  ter  p;iy  to 
aeapiirer  tber  prerpendv.  see  earminernt  43(el)(l)- 
(). 

43lell(.3)  Nei  cheirgo  for  aeleliliomd 
eippreiiseil. 

1.  Poos  emel  meirk-nps.  The  eirereliterr  is 
irierbibiteel  frerm  ediarging  tber  earnsumerr  ferr 
tber  irerrfirrmanear  erf  erne  erf  tber  twer  a|r]rrais!ds 
rirepiirirel  unelerr  §  22fi.43(el)(l),  inedueling  by 
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imposing  ii  Ibi;  s|)(n;ili(;ully  for  that  ap])raisal 
or  i)v  marking  up  tlio  int(;r(!st  rate;  or  any 
otiuir  lcH!s  payable;  by  tin;  consiimor  in 
(:onn(;(:tion  witli  the;  biglu;r-|)ri(:i;(l  mortgagi; 
loan. 

(3<!(lit(ir's  (U‘l(^rniituilion  o/  /u/or 
sah  (Uilc  and  ])ric(‘. 

43((i}(li)ii)  In  •‘anarnl. 

1.  Kslimaind  snins  pricn.  If  a  \vrittt;n  source; 
ele)e:ume;nt  ele;se:ril)e;s  the;  se;lle;r's  ae:epiisitie)n 
|)ric:e;  in  a  manne;r  tbiit  inelicate;s  tiuit  the;  ))rie:e; 
ele;scribe;ei  is  an  e;stimiite;el  eer  iissume;el  ame)unt 
emel  met  tin;  iie:tu<il  priex;.  tlie;  e:re;etitor  sbe)ulel 
le)ok  at  an  alt(;rnative;  ele)e:unie;nt  te;  siitisfv  the; 
re;ason;ible;  diligi;ne:e;  stiinebirel  in  (le;te;rmiuing 
tlie;  pric:e;  at  wbieli  the;  se;lle;r  ae:(piire;el  tin; 
pre)pe;rty. 

2.  llnasonnhUf  dilioancn — ond  stntnnunils 
insidlicinnl.  Re;liane:e;  e)n  e)nil  stiite;me;nts  e)f 
inte;re;ste;el  |):irtie;s.  sueli  iis  tlu;  e:e)usunu:r. 
S(;lle;r.  eer  meertgage;  bre)k(;r.  ele)e;s  met  e:e)nstitute; 
re;ase)nal)li;  elilig(;nce;  un(le;r  22().43(el)(())(i). 

3.  hick  of  infornudion  and  conflict  in}!, 
information — tiro  appraisals  rc(]nircd.  If  :i 
cre;elite)r  is  uiuible;  te;  ele;me)nstrate;  tliiit  the; 
re;e|uire;me;nt  te;  e)l)tiun  twe)  a|)praisals  unele;r 
S  22().43(el)(  1 )  ele)e;s  ne)t  eipiily,  tlie;  e:ri;elitor 
must  eibtain  twei  \vritte;n  iipjiraisiils  beefeire; 
(;.\te;neling  a  biglu;r-prie:e;il  mortgage;  loiiii 
subie;e:t  tei  the;  re;(|uire;me;nts  eif  S22l).43.  See 
ei/.so  e:omme;nt  43(el)((i)(ii)-1 .  feir  e;xam])le;: 

i.  Assume;  ii  e:re;elite)r  e)rele;rs  emel  re;vie;\vs  the; 
re;sulls  eif  ei  title;  se;are:b.  wbieli  shows  that  a 
prior  sale;  oi;curri;el  bi;twe;e;n  91  emel  IKO  eleivs 
ago.  but  not  the;  |)rii:e;  jieiiel  in  tlieit  sale;,  llius. 
beise;el  em  the;  title;  se;areli.  the;  t:re;elite)r  wemlel 
neit  be;  eible:  tei  ele;te;rniine;  wbe;tbe;r  the;  priex; 
the;  e:e)nsunie;r  is  eibligatetel  tei  pav  unele;r  the; 
e:e)iisunie;r’s  acepiisition  agre;e;me;nt  is  nieire; 
than  2(1  pe;re;i;nt  bigbe;r  Ilian  the;  se;lb;r's 
ae:i|uisition  |)rii:e;.  |)ursuanl  to 

tj  22().43(il)(l  ){ii).  lleifore;  i;xli;iiiling  a  bigbi;r- 
prii:i;(i  mortgage;  leian  sul)je;e:l  tei  the;  a|)praisal 
re;epure;nie;nls  eif  §  22().43.  the;  e:re;elilor  must 
c;ilb(;r:  peerfeirm  aelelitiemal  ililige;ne:e;  tei 
aseiurlain  the;  se;lle;r's  aexpiisitiem  price;  emel. 
base;el  em  ibis  iiiformatiem.  ele;te;rniiiu; 
wbe;lbe;r  Iwei  wrilte;n  appraisals  are;  re:epiire;el; 
eir  obtain  Iwei  wrille;n  apjiraisals  in 
cemiplianex;  with  22().43(el).  See  (dso 
ceminiuni  43(el)(())(ii)-l . 

ii.  Assume;  a  creeelilor  re;vit;ws  the;  re;sults  eif 
a  title;  se;areli  iiuliexiliiig  that  the;  last  re;ceirele;il 
pureliase;  was  nieirt;  I  ban  IHO  elays  bufeire;  the: 
ce)nsuiii(;r's  <tgre;e;nie;ul  lei  acepiire;  tlu; 

])rope;rly.  .Assume;  also  that  tlie;  e:re;elitor 
subse;(iue;nlly  re;ce;ive;s  a  wrille;n  a))praisal 
iiieliexiting  lliat  the;  .se;lb;r  ae:e|uire;el  the; 
))rope;rly  be;lwe;(;n  91  anel  180  elavs  beifore;  the; 
e:onsunie;r's  agre;e;nie;nt  tei  aexpiire;  the; 
pre)pe;rly.  In  this  e:as(;.  unb;ss  emi;  eif  Ibeise; 
seiurexis  is  cleiarlv  wrong  on  its  fae:e;.  the; 
e:re;elileir  weiulel  mil  be;  able;  lei  ele‘te;rniine; 
wbe;lbe;r  the;  sulleir  aixpiireul  the;  |irope;rlv 
wilbin  180  elays  of  tin;  elate;  of  tlu;  e:eiiisunie;r’s 
agre;e;uu;nt  lei  aexpiire;  the;  |ireipe;rly  freim  the; 
se;lle;r.  |iursuanl  lei  (j  22(i.43(el)(l )(ii).  He;feire; 
c;xle;neling  a  bigbe;r-]irice;el  nieirigage!  leian 
subj(;e:l  lei  the;  iiiipniisal  rucjuironuinis  eif 

S  220.43.  tlu;  e:re;elilor  must  e;ilbe;r:  (1)  Purleirm 
iuleliliemal  eliligcnce:  to  ase:e;rl;iin  the;  sulleir's 
ae:(|uisitiein  elate;  anel.  Iias(;el  ein  ibis 
infeirmaliein.  ele;te;rniiiu;  wbe;lbe;r  Iwei  wrilteai 
apjiraisiils  are;  re;cpiire;(l;  or  (2)  eililain  two 
writimi  apjiraisals  in  ceini|iliance;  with 
S  220.43(el).  Sw;  oAso  commeml  43(el)(0)(ii)-l. 


43{d)lti)(ii)  Inability  to  determine  prior 
s(des  date  or  price — modified  nuinirements 
for  additiomd  appraisal. 

1.  Hecpiired  analysis.  In  geiimnil.  the; 
aelelilieinal  iippriiisal  re;(|uire;el  uiuleir 
^  22().43(el)(l )  sbeiulel  iue:biele;  em  iiiiiilvsis  of 
the;  fiie:leirs  lisle;el  in  S  22(i.43(el)(4)(i)  ibreiugb 
(iii).  I  leiwe;ve;r.  if.  feilleiwing  re;;iseiiiiilile; 
elilige;iu;e;.  a  e:re;eliteir  c:anneit  ele;li;rniine; 
wbe;lbe:r  the;  eieinelilieins  in  S  22(i.43(el)(l  )(i)  eir 
(ii)  eire;  prusiinl  elm;  lei  ei  l;ie:k  eif  iufeirmatieiii 
eir  ceinflie:ling  infeirniiilion.  the;  re;e|uire;il 
iuleliliemal  a|ipriusiil  must  iiicluele;  the; 
analyseis  re;epiire;el  unele;r  §  22(i.43{el)(4)(i) 
Ibreiugb  (iii)  eiiily  lei  tlu;  oxlemi  that  the; 
infeirmaliein  ne;ce;ssary  lei  iieirfeirm  the; 
aiiiilyseis  is  known,  f’eir  e;xiun|ilei.  iissunu;  ibal 
a  creielileir  is  able;,  feilleiwing  reiiiseinalile; 
eliligemci;.  tei  ele;ti;rmiiu;  that  the;  elate;  em 
wbie:b  the;  se;lle;r  iiexpiireiel  the;  iirei]ie;rly 
eie:curre;(l  be;lwe;e;n  91  <uul  180  el.iys  jirior  lei 
the;  eliite;  eif  the;  e:einsunu;r's  agri;e;nu:nl  tei 
iuxpiire;  the;  preipeirly.  I  leiwe;ve;r.  the;  e:re;elilor  is 
unable;,  feilleiwing  reiiiseimible;  elilige;iu;e;,  lei 
ele;le;rmine;  tlu;  price;  iit  wbie:b  the;  se;lle;r 
ae:(piire;el  the;  ]irei])e;rty.  In  Ibis  ciise;,  the; 
cre;eliteir  is  re;epiire;el  lei  eibtain  iin  iulelitieinal 
wrillem  appniisiil  Ibiil  incluele;s  iin  amilvsis 
uiuleir  22(i.43(el)(4)(ii)  iinel  (iii)  of  the; 
e:bange;s  in  nuirke;!  exinelitieins  anel  any 
impreivemumts  maele;  lei  the;  preipeirlv  lie;lwe;e;n 
the;  eliite;  the;  se;lli;r  ai:epure;el  the;  preipe;rly  iinel 
the;  eliite;  of  the;  ceinsunmr's  agre;e;nu;nl  lei 
iieiepiire;  the;  preipeirly.  IIowe;ve;r.  the;  e:re;elileir  is 
mil  re;e|uire;ei  tei  eililiiin  iiu  lulelilieiniil  wrillem 
iijipniisiil  Ibiil  ine:lmle;.s  iimilysis  umleir 
S  22(i.43(il)(4)(i)  of  the;  iliffe;re;ne:e;  lie;lwe;e;n  the; 
]irie:e;  ill  wbie;b  the;  si;lli;r  iii:epiiri;el  the; 
properly  iinel  the;  priex;  lluil  the;  exinsumeir  is 
obligiitexl  to  piiv  tei  aexpiire;  the;  jireipeirtv. 

43(dl(7l  lilxempt ions  from  the  additional 
appraisal  reqairement. 

Para}!,ra pli  43( d)(  7 1( iii ). 

1.  Non-profit  entity,  f'eir  pur|ieise;s  eif 
4}  220.43(el)(7)(iii).  a  “nem-preifil  emiily”  is  ii 
piirsem  with  a  tax  eixeimpliem  ruling  eir 
eleileirminiilion  leilleir  freim  the;  Inleirnal 
Kevemue;  .Seirviex;  umleir  se;e:liem  .a01(e:)(3)  eif 
the;  Inteirnal  Keivemue;  (xiele;  eif  1980  (12  II..S.(]. 
.301(eO(3)). 

Para}!,raph  431(11(7)1  viii). 

1.  Bureau  table  o  f  rural  coaidies.  Tlu; 
Ifureiiiii  |iulilisbe;s  ein  its  Weili  site;  a  table;  eil 
ruriil  exiuntieis  uneleir  S  220.43(el)(7)(viii)  feir 
e;iie:b  exilemelar  yeiar  by  the;  emel  of  the;  exilemelar 
yeiar.  See  ()ffie:ial  .Staff  Inleirpreitiiliems  tei  the; 
Ilureiau's  Keiguliiliein  Z.  eximmeml  3.')(li)(2)(iv)- 
1.  A  ]irei]ie;rly  seiexiringan  Ill’ML  subjeie:!  lei 
S  220.43  is  in  a  riinil  exiunly  umleir 
4?  220.43(el)(7)(viii)  if  the;  exmiilv  in  wbie:b  the; 
preipeirly  is  leiexileiel  is  em  the;  table;  eif  runil 
exiuntieis  meisl  reiexinlly  pulilisbeiel  by  the; 
Hureiau.  Feir  eixiimpbi.  feir  ii  lransae:liem 
eiexxirring  in  2015,  assume;  Ibal  the;  Hureiau 
meisl  reiexmtly  jiulilisbeiel  a  table;  eif  runil 
exiuntieis  ill  tlu;  emel  eif  2014.  The;  preipcrly 
seiemring  the;  tninsaeitiein  weiulel  be;  leiexiteiel  iii 
ii  runil  exmnly  feir  purpeiseis  eif 
4?  220.43(el)(7)(viii)  if  the;  exmnlv  is  em  the; 
tiilile;  eif  rural  exiuulios  |iulilisbe;el  by  the; 
nureiau  at  the;  emel  eif  2014. 

43(el  Be(juired  disclosure. 

43(elll)  In  }’eneral. 

1.  Multiple  applicants.  Wbem  Iwei  or  meire; 
exinsumeirs  ajijily  feir  a  leian  sulije;e:t  tei  Ibis 
seie.liein.  the;  e:re;eliteir  is  reiepiireiel  tei  give;  the; 
elisedosure;  lei  einlv  erne;  eif  (be;  exinsumeirs. 


2.  Appraisal  independence  retinirements 
not  affected.  Neilbing  in  the;  teixl  eif  ibei 
exinsumeir  neiliex;  rcejuireiel  by  §  22(i.43(e;)(l ) 
sbeiulel  be:  exinslrmiel  lei  iiffe;e:t.  nuielify,  limit, 
or  suiieirseiele;  the;  eijieiraliem  eif  iiny  leigiil, 
reiguliileiry,  or  olbeir  reiepiiremumls  or 
sliuularels  reiliiling  lei  imleipemelemex;  in  the; 
exmebu:l  eif  iippniiseirs  or  re;strie:liems  em  tlu; 
use;  eif  beirreiwe;r-eirele:re;el  ii|ipriiisiil.s  liv 
e:re;eiileirs. 

431  f I  dopy  of  appraisals. 

43(  fjl  I )  In  }ieneral. 

I.  .Midtiple  applicants.  Wbem  Iwei  or  meire; 
exinsumeirs  iipjilv  feir  ii  leiiin  subjeie:!  to  Ibis 
se;e;liem.  the;  e;re;eliteir  is  re;e|uire;el  tei  give;  the; 
e:eipy  eif  e;iie:b  reiepiireiel  iipiiniisal  tei  einly  eine; 
eif  the;  e:einsunu;rs. 

43(fll2)  77m//ig. 

1.  "Provide."  feir  jiurposeis  of  the; 
reiepiiremumt  lei  preiviele;  a  e:eipy  eif  Ibei 
apjiraisal  wilbin  ii  s)ie;e:ifie;el  lime;  uiuleir 

4?  220.43(f)(2).  "preiviele;”  nuians  "eleiliveir.” 
fJeiliveiry  eiexiiirs  Ibreie;  liusiiuiss  elavs  afleir 
mailing  eir  eleiliveiring  the;  eiojiieis  to  the;  last- 
known  aelelreiss  eif  the;  a|iplie:imt,  or  wbem 
e;viele;ue;e;  iiuliexiteis  ae:tual  reiceiipl  liv  the; 
a]iplie:anl  (wbie:b,  in  the;  e:ase;  eii  e;le;e:tremie: 
re;e:e;ijit,  must  be;  liaseiel  ujion  e:eiuseml  Ibal 
e:eimplie;s  with  Ibe;  f-Sign  Ae;l).  wbie:be;ve;r  is 
eiiirlieir. 

2.  "Beceipt"  ol  the  ap])r(dsal.  feir 
ii)ipraisiils  ]ire;]iiire;el  by  the;  e:re;elileir's  inteirnal 
a]i|iraisal  staff,  the;  elate;  eif  “re;e:e;i|il”  is  Ibe; 
elate;  em  wbie:b  the;  ajipniisal  is  e:eimple;teiel. 

3.  No  waiver.  Reigiilaliem  H.  12  CfR 
1002.14(a)(1),  alleiwing  the;  e:ein.sunu;r  lei 
waive;  Ibe;  reiepiiremumt  that  Ibe;  aiipniisiil 
eieijiy  be;  preivieleiel  ibreie;  liusiiuiss  ebiys  Imfeire; 
exmsumniation.  eleics  not  eijiplv  lei  bigbeir- 
priexiel  meirtgage;  leians  subjeict  to  45  220.43.  A 
eiemsunuir  of  :i  bigbe;r-iiriex;il  meirtgage;  leian 
sulijeie.l  lei  §220.43  may  neil  waive;  Ibe;  liming 
reiepiiremumt  to  reiexiive;  a  e:ei]iy  eif  the;  a|ipniisal 
uneleir  §  220.43(n(l ). 

43lf)l4l  No  e./ieerge*  for  copv  of  appr(ns(d. 

1.  Fees  and  mark-ups.  The;  e:re;eliteir  is 
probiliiteiel  freim  charging  the;  exinsumeir  feir 
any  e:ei|iy  eif  iin  ap]iraisal  reiepiireiel  tei  be; 
preivieleiel  uneleir  §  220.43(f)(l ).  iueilueling  by 
im|ieising  a  fe;e;  speieiifieiiillv  for  ii  reiepiireiel 
eiiijiy  of  ill!  aiijiniisal  or  by  marking  u]i  tbei 
inleireist  ralei  eir  any  eitluir  feieis  jiayalilei  by  tlu; 
e:emsuuuir  in  e:emne;e:lieiu  with  Ibei  bigbeir- 
priexiel  meirigagei  leian. 
***** 

Appendix  O — Illustrative  Written 
Source  Documents  for  Higher-Priced 
Mortgage  Loan  Appraisal  Rules 

1.  I'itle  commitment  report.  The;  "lillei 
e:eimmitmeml  reijiorl"  is  ii  eloe:unuint  freim  a 
title;  insunmeie;  e:eim]iany  ele;se:riliing  the; 
prei|ie;rty  inleireist  anel  status  of  its  title;.  |iartie;s 
with  inleaeisis  in  Ibe;  title;  iinel  the;  nature;  eif 
Ibeiir  e:laims.  issueis  with  the;  title;  ibal  must 
be;  reiseilveiel  prieir  lei  e:lei.sing  of  Ibe;  Iransaeilion 
lieilweiem  the;  jiiirlieis  tei  Ibe;  Ininsfeir.  anuiunt 
anel  elisjieisitiein  of  the;  pre;miums.  anel 
eiiuleirseimemts  em  Ibe;  title;  iieilicy.  This 
(loe:unu;nl  is  issueiel  by  the;  title;  insurance; 
eieimpany  jirieir  lei  the;  company's  issuance;  eif 
an  actual  title;  insurance;  iieilicy  lei  the; 
propeirly's  Iransfeireie;  aiul/or  e:re;elitor 
finaiuiing  tlu;  transiu:liem.  In  eliffeireml 
juriseiiclieins.  Ibis  instninuint  may  be;  ixifeirreiel 
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lo  by  (lillbronl  lorins,  swell  as  a  tilhi 
coiuinilnHint.  tilk;  liiiulwr.  lilki  ojiinion.  or 
lillo  r(!|)()rl. 

National  Oedit  Union  Administration 
Authority  and  Issuance 

For  the  reasons  di.scussed  above. 

NUUA  amends  12  CFR  part  722  as 
follows: 

PART  722— APPRAISALS 

■  1 2.  The  authority  citation  for  part  722 
is  revised  to  read  as  follows: 

Authority:  12  II.S.C.  IZtiti.  1789  and  .'KCb). 
Section  722., '5(1)  is  also  issued  under  1.5 
U.S.C.  10:59h. 

■  13.  In  §  722.3,  add  paragrajih  (f)  to 
read  as  follows: 

§722.3  Appraisals  required;  transactions 
requiring  a  State  certified  or  licensed 
appraiser. 

***** 

(f)  Hi^hfir-pricf^d  moi  t'^uge  loans.  A 
credit  union  may  not  extend  credit  to  a 
consumer  in  the  form  of  a  “higher- 
priced  mortgage  loan"  as  defined  in  12 
CFR  l()2(i.3.'i(a)(l),  without  meeting  the 
retiuirements  of  section  12911  of  the 
Truth  in  Lending  Act.  l.'i  II.S.U.  I(i39h, 
and  its  imjilemenling  regulations  in 
Regulation  Z,  12  CFR  l()2(i.3.')(c). 

Hureau  of'(]onsumer  Financial 
Protection 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Bureau  amends 
Regulation  Z,  12  CFR  part  1020,  as 
follows: 

PART  1026— TRUTH  IN  LENDING  ACT 
(REGULATION  Z) 

■  14.  The  authority  citation  for  part 
102()  continues  to  read  as  follows: 

Authority:  12  IJ.,S.C.  2801:  2803-2803. 
2807.  2809’.  2817.  5511.  5512.  5532.  5581;  15 
U.S.C.  1801  et  seq. 

Subpart  C — Closed-End  Credit 

■  l.'i.  Section  l()2().3.'i  is  amended  by 
re])ublishing  paragraphs  (a)  introductory 
text  and  (a)(1),  and  adding  j)aragra])h  (c) 
as  follows: 

***** 

§  1026.35  Prohibited  acts  or  practices  in 
connection  with  higher-priced  mortgage 
loans. 

(a)  Dofiniiions.  For  jjurposes  of  this 
.section: 

(1)  “Migher-iiriced  mortgage  loan” 
means  a  closed-end  consumer  credit 
transaction  secured  by  the  consumer's 
princijial  dwelling  with  an  annual 
pi;rcentage  rate  that  exceeds  the  average 
prime  offer  rate  for  a  comparable 


tran.saction  as  of  the  date  the  interest 
rate  is  set: 

(i)  By  1..')  or  more  percentage  points, 
for  a  loan  secured  by  a  fir.st  lien  with  a 
principal  obligation  at  consummation 
that  does  not  exceed  the  limit  in  effect 
as  of  the  date  the  transaction’s  interest 
rate  is  set  for  the  maximinn  principal 
obligation  eligible  ibr  purchase  by 
Freddie  Mac: 

(ii)  By  2.5  or  more  ])(;rcenlage  points, 
for  a  loan  secured  by  a  first  lien  with  a 
])rinci])al  obligation  at  consummation 
that  exceeds  the  limit  in  effect  as  of  the 
date  the  transaction’s  interest  rate  is  set 
for  the  maximinn  ])rincipal  obligation 
eligible  for  ]nircha.se  by  Freddie  Mac:  or 

(iii)  By  3..'j  or  more  percentage  points, 
for  a  loan  secured  by  a  subordinate  lien. 
***** 

(c)  Appraisals  for  highar-pricad 
inortgaga  loans — (1)  Dafinitions.  For 
juirposes  of  this  section: 

(1)  (j’artifiad  or  licansad  appnnser 
means  a  person  who  is  certified  or 
licensed  by  the  .State  agency  in  the  .State 
in  which  the  ])roperly  that  .secures  the 
tran.saction  is  located,  and  who 
])erform.s  the  appraisal  in  conformilv 
with  the  Uniform  .Standards  of 
Professional  A])j)rai.sal  Practice  and  the 
re(|uirement.s  applicable  to  apprai.sers  in 
title  XI  of  the  Financial  Institutions 
Reform,  Recovery,  and  Fnforcement  Act 
of  1989.  as  amended  (12  U..S.(;.  3331  at 
saq.),  and  any  im])lementing  regulations 
in  effect  at  the  time  the  ajiprai.ser  signs 
the  ap|)raiser’s  certification. 

(ii)  Mannfactnrad  hoina  has  the  .same 
meaning  as  in  24  CFR  3280.2. 

(iii)  National  Hagistiy  means  the 
database  of  information  about  .State 
certified  and  licensed  appraisers 
maintained  by  the  Apprai.sal 
.Subcommittee  of  the  Federal  Financial 
Institutions  Examination  Council. 

(iv)  State  agency  means  a  “.State 
appraiser  certifying  and  licensing 
agency”  recognized  in  accordance  with 
section  1118(b)  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (12  U.S.C. 
3347(1)))  and  any  imjilementing 
regulations. 

(2)  Exemptions.  The  requirements  in 
paragra])h.s  (c)(3)  through  (0)  of  this 
section  do  not  apply  to  the  following 
types  of  transactions: 

(i)  A  (pialified  mortgage  as  defined  in 
12  CFR  l()2().43(e). 

(ii)  A  transaction  secured  by  a  new 
manufactured  home. 

(iii)  A  transaction  .secured  by  a  mobile 
home,  boat,  or  trailer. 

(iv)  A  transaction  to  finance  the  initial 
con.struction  of  a  dwelling. 

(v)  A  loan  with  maturity  of  12  months 
or  less,  if  the  ])ur})ose  of  the  loan  is  a 


“bridge”  loan  connected  with  the 
acipiisition  of  a  dwelling  intended  to 
become  the  consumer’s  ])rincij)al 
dwelling. 

(vi)  A  reverse-mortgage  transaction 
.subject  to  12  CFR  l()2().33(a). 

(3)  Apjmnsals  reqnired — (i)  In 
general.  Except  as  provided  in 
paragraph  (c)(2)  of  this  .section,  a 
creditor  shall  not  extend  a  higher-priced 
mortgage  loan  to  a  consumer  without 
obtaining,  ])rior  to  consummation,  a 
written  apj)rai.sal  of  the  property  to  be 
mortgaged.  The  apprai.sal  must  be 
performed  by  a  c:ertified  or  licensed 
appraiser  who  conducts  a  physical  visit 
of  the  interior  of  the  ])ropertv  that  will 
secure  the  transaction. 

(ii)  Safe  harbor.  A  creditor  obtains  a 
written  apprai.sal  that  meets  the 
reipiirements  for  an  a})prai.sal  required 
under  ))aragraph  (c)(3)(i)  of  this  .section 
if  the  creditor: 

(A)  Orders  that  the  ajipraiser  perform 
the  apprai.sal  in  conformity  with  the 
Uniform  .Standards  of  Professional 
Apprai.sal  Practice  and  title  XI  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989,  as 
amended  (12  U..S.C.  3331  et  .seq.),  and 
any  implementing  regulations  in  effect 
at  the  time  the  appraiser  signs  the 
a])i)rai.ser’.s  certification; 

(^B)  Verifies  through  the  National 
Registry  that  the  ai)j)raiser  who  signed 
the  appraiser’s  certification  was  a 
certified  or  licen.sed  a|)praiser  in  the 
.State  in  which  the  a))prai.sed  pro])erty  is 
located  as  of  the  date  the  aj)prai.ser 
signed  the  aj)prai.ser’.s  certification; 

(C)  Uonfirms  that  the  elements  set 
forth  in  aj)pendix  N  to  this  j)art  are 
addre.ssed  in  the  written  ap])rai.sal:  and 

(D)  Has  no  actual  knowledge  contrary 
to  the  facts  or  certifications  contained  in 
the  written  apjirai.sal. 

(4)  Additional  appraisal  for  certain 
higher-priced  mortgage  loans — (i)  In 
genered.  Except  as  provided  in 
paragraphs  (c)(2)  and  (c)(4)(vii)  of  this 
section,  a  creditor  .shall  not  extend  a 
higher-jiriced  mortgage  loan  lo  a 
consumer  to  finance  the  acquisition  of 
the  consumer’s  principal  dwelling 
without  obtaining,  jirior  to 
consummation,  two  written  appraisals, 
if: 

(A)  The  seller  acijnired  the  projierty 
‘K)  or  fewer  (lavs  prior  to  the  date  of  the 
consumer’s  agreement  to  ac(inire  the 
projierty  and  the  ])rice  in  the 
consumer’s  agreement  to  acejuire  the 
])roi)erty  exceeds  the  .seller’s  accjuisilion 
price  bv  more  than  10  percent;  or 

(B)  Tbe  seller  accpiired  the  jirojierty 
91  to  180  days  })rior  to  the  date  of  the 
consumer’s  agreement  to  acquire  the 
property  and  the  price  in  the 
consumer’s  agreement  to  acquire  the 
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j)roj)erty  exceeds  the  seller's  accjuisition 
price  by  more  than  20  percent. 

(ii)  Diff(‘ivnt  certifUnl  or  liconsod 
approisors.  The  two  appraisals  retpiired 
under  paragra|)h  (c;)(4Ki)  of  this  section 
may  not  he  peiiorimid  by  the  same 
ccirtified  or  licen.sed  appraiser. 

(iii)  lUdotionship  to  }>on(U(iI  apiyraisal 
ro(]uircmonts.  If  two  appraisals  must  he 
obtained  under  paragraph  (c)(4)(i)  of 
this  section,  each  apj)raisal  shall  meet 
the  re(juirements  of  paragraph  (c)(3)(i)  of 
this  scH.tion. 

(iv)  iitHpiirod  oncdysis  in  (ho 
(iddilioind  (ippixds(d.  One  of  the  two 
nujuired  a])])raisals  must  inclnde  an 
analysis  of: 

(A)  The  difference  between  the  price 
at  which  the  seller  acquired  the 
proj)erty  and  the  price  that  the 
consumer  is  obligated  to  pay  to  accjuire 
the  property,  as  specified  in  the 
consumer’s  agreement  to  actpiire  the 
property  from  the  seller; 

(B)  (lianges  in  market  conditions 
Ixitween  the  date  the  seller  ac(juired  the 
property  and  the  date;  of  the  consumer's 
agreement  to  accpiire  the  property:  and 

((',)  Any  improyements  made  to  the 
|)roperty  between  tlu;  date  the  .seller 
accpiired  the  property  and  the  date  of 
the  consumer's  agreement  to  acejuire  the 
propeuty. 

(\')  No  chargo  for  (bo  addition(d 
opproisol.  If  the  cnulitor  must  obtain 
two  aj)prai.sals  under  paragraph  (c)(4)(i) 
of  this  section,  the  creditor  may  chargi; 
the  consniiKjr  for  only  one  of  the 
api)raisals. 

(yi)  (iroditor's  dotorininotion  of  prior 
solo  dato  and  prico — (A)  lloasonablo 
diligonco.  A  creditor  must  obtain  two 
written  ap|)raisals  under  paragraph 
(c)(4)(i)  of  this  section  unless  the 
creditor  can  demon.strate  by  exercising 
reasonable  diligence  that  the 
retiuirement  to  obtain  two  appraisals 
does  not  ap])ly.  A  creditor  acts  with 
reasonable  diligence  if  the  creditor  bases 
its  determination  on  information 
contained  in  written  source  documents, 
such  as  the  documents  li.sted  in 
Aj)j)endix  O  to  this  j)art. 

(B)  Inability  to  dotorinino  prior  s(do 
dato  or  prico — inodifiod  roxjniroinonts 
for  additional  appraisal.  If.  after 
exercising  reasonable  diligence,  a 
creditor  cannot  determine  wh(!ther  the 
conditions  in  |)aragraphs  (c)(4)(i)(A)  and 
(c)(4)(i)(B)  are  ])resent  and  therefore 
must  obtain  two  written  ai)])raisals  in 
accordance;  with  paragra|)hs  (c)(4)(i) 
through  (y)  of  this  section,  one  of  the 
two  ap])rai.sals  shall  include  an  analysis 
of  the  factors  in  paragraph  (c)(4)(iy)  of 
this  section  only  to  the  extent  that  the 
information  neces.sary  for  the  appraiser 
to  perform  the  analysis  can  he 
determined. 


(yii)  Hxoniptions  from  (bo  additiomd 
appraisal  roqniromont.  The  additional 
ap])raisal  r(;(iuired  under  ])aragraph 
(c)(4)(i)  of  this  section  shall  not  apply  to 
extensions  of  cr(;dit  that  finance;  a 
e;e)nsumer’s  ae;ejuisition  e)f  ])re)perty; 

(A)  Fre)m  a  le)e:cil.  Stiite  eer  l*'e;eleral 
ge)ye;rnme;nt  age;ne:y; 

(B)  Freem  a  ])e;rse)n  whe;  aeieiiiireel  title; 
te)  the;  pre)])e;rty  thre)ugh  fe)re;e:le)sure;, 
ele;e;el-in-lie;n  of  fe)re;e:le)sure;,  eer  e)the;r 
similar  juelie;ial  or  ne)n-juelie;ial 
pre)e:eelure;  as  a  re;sult  e)f  the;  ])e;rse)n's 
e;xe;re:ise;  e)f  rights  as  the;  he)lele;r  e)f  a 
elefaulteel  mortgage  le)an; 

((3  Fre)m  a  ne)n-pre)fit  entity  as  part  etf 
a  le)e;al.  State.  e)r  Fe;eleral  goye;rnme;nt 
])re)gram  imeler  which  the  ne)n-|)re)fit 
entity  is  pe;rmitte;el  te;  ae;eiuire;  title;  te; 
single-family  pre)pertie;s  lor  re;sale  freem 
a  seller  wlu)  ae;ejnire;el  title  to  the; 
pre)i)e;rty  threeugh  the;  pre)e;e;ss  e)f 
fe)re;e:le)sure,  el(;eel-in-lieu  e)f  fe)ree;losure, 
e)r  eether  similar  juelie;ial  e)r  ne)n-iuelie;ial 
pre)e;eelure;: 

(D)  Fre)m  a  pe;rse)n  who  ae:eiuire;el  title; 
to  the;  pre)])e;rty  by  inhe;rltane;e;  e)r 
pursuant  te;  a  e:e)urt  e)reler  e)f  elisse)hitie)n 
e)f  marriage,  e:iyil  nnie)n.  e)r  ele)me;stie: 
partne;rshij),  e)r  e)f  partitieen  e)f  jeeint  eer 
marital  as.sets  te)  whieih  the;  se;ller  was  a 
])arty: 

(F)  Fre)m  iin  e;m])le)ye;r  e)r  re;le)e:atie)n 
age;ne:y  in  e:e)nne;e;tie)n  with  the; 
re;le)e:ation  e)f  an  e;mple)ye;e;; 

(F)  F'reun  a  .seryie;e;me;mhe;r,  as  defineel 
in  .')()  IL.S.C;.  App.  .')Tl(  l).  wlu)  re;e:e;iye;el 
a  ele;ple)yme;nt  e)r  ])e;rmane;nt  e;hange;  eef 
statie)n  e)reler  afte;r  the  .s(;ryie;e;memhe;r 
pure:ha.seel  the;  preeperty; 

(d)  be)e:ate;el  in  an  are;a  ele;signateel  by 
the  Pre;siele;nt  as  a  feeleral  elisa.ste;r  are;a. 
if  anel  fe)r  as  leuig  as  the  Feeleral 
finane;ial  institutie)ns  re;gulate)ry 
age;ne;ie;s,  as  elefineel  in  12  IJ..S.(]. 

33.')()((i).  waiye  the;  re;epiire;ments  in  title 
XI  e)f  the;  Finane;ial  Institutions  Re;form. 
Ree:e)yery.  anel  Enforeiement  Ae:t  of  1989, 
as  ameneleel  (12  II.S.G.  3331  ot  .see/.),  anel 
any  im])le;me;nting  re;gulatie)ns  in  that 
are;a;  eer 

(H)  Loe;ate;el  in  a  rural  e:e)unty.  as 
elefineel  in  12  C^FR  l()2().3.')(h)(2){iy)(A). 

(.'))  Rotpnrod  disclosnro — (i)  In 
gonoral.  Fxe:e;pt  as  |)re)yide;el  in 
paragraph  (e:)(2)  e)f  this  see;tie)n,  a 
e:re;elite)r  shall  eli.se:le)se;  the  fe)lle)wing 
statement,  in  writing,  te)  a  e:e)n.sumer 
whe)  a])])lie;s  fe)r  a  highe;r-])rie:e;el 
me)rtgage;  le)an:  ‘‘VVe  may  e)rele;r  an 
aj)praisal  te)  eletermine;  the;  i)re)pe;rty’s 
yahie;  anel  e;harge;  you  fe)r  this  a])i)rai.sal. 
VVe  will  giye;  ye)u  a  e;e)py  e)f  any 
a])])raisal.  eyen  if  ye)ur  leean  ele)e;s  ne)t 
e:ie).se;.  You  e:an  pay  leer  an  aelelitieenal 
appraisal  feer  your  e)wn  use  at  ye)ur  e)wn 
e:e)st.’'  (]om|)liane:e  with  the;  elise;lo.sure; 
re;quire;me;nt  in  Re;gidatie)n  B,  12  CFR 


l()()2.14(aK2),  satisfies  the;  re;quire;ments 
e)f  this  paragra])!). 

(ii)  Timing  of  disclosnro.  The; 
eii.se:le)sure;  re;eiuire;el  by  paragra])!) 

(e:)(.'))(i)  of  this  .see;tie)n  shall  he;  eleliyei'eel 
or  ])lae;e;el  in  the;  mail  ne)  later  than  the; 
thirel  l)usine;,ss  elay  after  the;  e:reelite)r 
re;e:eiye;s  tlie;  e:e)nsume;r’s  ai)plie;atie)n  ie)r 
a  highe;i'-])rie:eel  me)rtgage;  leean  sul)je;e:t  te) 
paragi'aph  (e;)  e)f  this  se;e;tie)n.  In  the;  e:ase; 
e)f  a  le)an  that  is  ne)t  a  higher-prie:e;el 
moi'tgage  le)an  sul)jee:t  te)  pai'agraj)!)  (e;)  of 
this  see;tie)n  at  the  time  e)f  aj)j)lie;atie)n, 
hut  he;e:e)me;s  a  highe;r-j)rie:eel  me)i’tgage 
le)an  suhje;e;t  te)  paragraph  (e:)  e)f  this 
se;e:tie)n  after  a|)plie;atie)n.  the  eiise:le)sui'e: 
shall  he  eieliyere;d  e)r  plae;eel  in  the  mail 
ne)t  late;r  than  the;  thirel  business  elay 
after  the  e;i'eelite)r  eleteimines  that  the 
loan  is  a  highe;i-])rie:eel  me)rtgage  loan 
sul)je;e:t  te)  paiagraph  (c)  e)f  this  se;e:tie)n. 

(8)  (iopv  of  appraisals — (i)  In  gonoral. 
Exe;ej)t  as  ])i'e)yiele;el  in  paiagraph  (e:)(2) 
e)f  this  se;e;tie)n.  a  e:reelite)r  shall  ])re)yiele 
te)  the  e;e)nsumer  a  e;e)i)y  e)f  any  written 
aj)])raisal  pe;rforme;el  in  e:e)nne;e:tie)n  with 
a  highe;i'-])rie:e;el  mortgage;  le)an  pursuant 
te)  ])ai'iigra])hs  (e;)(3)  anel  (e:)(4)  e)f  this 
se;e:tie)n. 

(ii)  Timing.  A  e;reelite)r  shall  pi'e)yiele;  te) 
the;  e;e)nsume;r  a  e;e)])y  e)f  e;ae:h  writte;n 
aj)])i'aisal  pursuant  te)  paragra])!)  (e:)(())(i) 
e)f  this  se;e:tie)n: 

(A)  Ne)  later  than  thi’ee  l)usine;.ss  elays 
])rie)r  te)  e:e)))sun)n)atie)n  e)f  the;  le)an;  e)r 

(B)  In  the;  e;ase  e)f  a  loan  that  is  ne)t 
e;e)ns)U))niate;el,  ne)  late;r  than  30  elays 
after  the;  e;i'e;elite)r  eletei'niine;s  that  the; 
le)a))  will  not  he;  e:e)])sun))))ate;el. 

(iii)  Form  of  copy.  Any  e;o])y  e)f  a 
w)’itte;n  a])])i’aisal  )'e;e]uireel  by  ])aragra])h 
(e;)(())(i)  e)f  this  see:tion  uiay  he  ]))'e)yiele;d 
to  the  a])])lie:ant  i))  e;lee:tre)))ie:  lorn), 
suhje;e:t  to  e:e)n)])lia))e:e  with  the 
e:e)))su)))e;r  e:e)))se))t  anel  other  a])plie:ahle 
]))'oyisie)ns  of  the  Elee:tro))ic  Signatures 
i)i  (dohal  anel  Natioiial  Con)n)e;re:e  Act 
(E-Sign  Act)  (1.5  D.S.C.  7001  ot  .see/.). 

(iy)  No  ebargo  for  copy  of  appraisal. 

A  creelitor  shall  not  e;harge  the 
e:e)n.sun)e;r  for  a  e;o])y  e)f  a  written 
a])])]’aisal  re;e]ui)'eel  te)  he  ]))oyideel  to  the; 
e:e)i)sun)er  ])ur.sua))t  te)  ])ai'agra])h  (e:)((i)(i) 
e)f  this  se;e:tie))). 

(7)  Holation  to  otbor  rnlos.  The;  )  iile;.s 
in  this  ])ai'ag)'a])h  (e:)  weie  aele)])te;el 
je)intly  by  the;  Fe;ele;]'al  Re;.se;rye;  Be)a)'el 
(Boai'el),  the;  ()ifie:e  e)f  the  (',e))n])ti'e)ller  e)f 
the;  (airi'ene:y  ((KXl).  the  F'eeleial  De;])e).sit 
lnsu)'ane:e  de)r])e))'atie))).  the  Natieenal 
(Teelit  Unie)))  Aelniinistiatie))),  the; 
Fe;ele;)al  lle)u,sing  Finane;e;  Age;))cy,  anel 
the  Bu)'e;au.  rhe;.se;  rules  aie 
suh.slanliye;ly  iele))lie:al  te)  the  Beeaiel’s 
anel  the;  ()(X]'s  highe)-])rie:e;el  )))e)itgage; 
le)an  a])]))'aisal  rules  ])ul)lisheel 
se;])arately  in  12  CFR  220.43  (ibr  the 
Beeai  el)  anel  in  12  CFR  ])ait  34,  .sul)])ai't 
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(I  and  12  CFR  j)art  154,  sul)])art  13  (for 
the  (KX;). 

★  *  *  *  * 

■  l(i.  Appendix  N  to  I’art  1()2()  is  added 
to  nuid  as  follows: 

Appendix  N  to  Part  1()2(> — Higher- 
Priced  Mortgage  Loan  Appraisal  Safe 
Harbor  Review 

To  (iiialify  for  llio  sale  liarlior  laovided  in 
S  l()2().3,T((:)(a)(ii).  a  cnalitor  imisl  conlirm 
that  the  wrillen  ap])raisal: 

1.  ld(M)tities  llu!  crcidilor  who  ordiired  llie 
ap])raisal  and  the;  proptM’ly  and  the  interest 
IxMiig  a])praised. 

2.  lndi(:at(!s  wlielluM-  IIk;  eontraet  i)ri(:<!  was 
analy/(!d. 

3.  Addr(!ss(!s  conditions  in  tlie  properiv's 
neighl)orliood. 

4.  Addr(!ss(!s  the  condition  of  tlie  property 
and  any  iinproveiiKnits  to  the  |)rop(!rty. 

5.  lndicat(!S  which  valuation  apjrroaclies 
were;  iiscid.  and  includes  a  reconciliation  if 
more!  than  one;  valnalion  ap|)roach  was  used. 

().  Provides  an  o]nnion  of  tin;  propcn  iy's 
market  value  and  an  effective  date;  for  the; 
o])inion. 

7.  Indicates  llial  a  |)hysical  i)roperty  visit 
oITIk!  inl(!rior  of  llie  pro]K!rly  was  performed. 

8.  lnclnd(;s  a  certification  signed  l)y  tlie 
a|)prais(!r  lliat  llu!  appraisal  was  ])r(!|)ared  in 
accordance  witli  llie  requirements  of  the 
Uniform  .Standards  (d  t’rofessional  Appraisal 
Practice. 

!).  Includes  a  certification  signed  hv  the 
ajiprai.ser  that  the  ajipraisal  was  prejiared  in 
accordance  with  the  re(]niremenls  of  title  XI 
ol  the  l''inancial  Inslilnlions  Keform. 

Recovery  and  Enforcement  Act  ol  1<)8!).  as 
amended  (12  II..S.(;.  3331  at  .sc-r/.).  and  anv 
implementing  regulations. 

■  1 7.  Appendix  O  to  Part  1 02(3  is  added 
to  read  as  follows: 

Appendix  C)  to  Part  102(3 — Illustrative 
Written  Source  Documents  for  Higher- 
Priced  Mortgage  Loan  Appraisal  Rules 

A  creditor  acts  with  reasonahle  diligence 
under  1()2().33(c)(4)(vi)(A)  if  the  creditor 
liases  its  determination  on  information 
contained  in  written  source  documents,  such 
as: 

1.  A  coiiy  of  the  recorded  deed  from  the 
seller. 

2.  A  copy  of  a  |)roperty  tax  hill. 

3.  A  cojiy  of  any  owner’s  title  insurance 
policy  ohtained  by  the  seller. 

4.  A  cojiy  ol  the  RESl'A  settlement 
statement  from  the  seller’s  ac(]uisition  (/.e.. 
the  llUID-1  or  any  successor  form). 

.3.  A  |)ro|)erly  sales  history  report  or  title 
rejiort  from  a  third-jiarty  re])()rting  serx  ice. 

ti.  Sales  |)rice  data  recorded  in  mnlti|)le 
listing  services. 

7.  'fax  assessment  records  or  transfer  tax 
records  ohtained  from  local  governments. 

8.  A  written  aiqiraisai  |)erformed  in 
com])lianc:e  with  S  102(i.3.3{c)(3)(i)  for  the 
same  transaction. 

!).  A  copy  ol  a  title  commitment  rejiort 
detailing  the  seller’s  ownershi])  of  the 
jiroiierty,  the  date  it  was  aciipiired,  or  the 
price  at  which  the  seller  ac(|nired  the 
jiroperty. 


10.  A  property  abstract. 

■  18.  In  Su})])l(!mont  1  to  part  102(3, 

■  A.  Under  .S’cc/i’on  I()2(i.35 — Prohibited 
Acts  or  Practices  in  Connection  with 
Higher-Priced  A/or/gage  Loans,  ci.s 
cimondod  )<nui<iry  22,  201  .'3  (78  FK  47."i4): 

■  i.  Under  35la}  Definitions,  the  heading 
of  Paragraph  35(a](t )  nnd  panigraplis  1, 

2.  and  3  are  nMnibli.shed. 

■  ii.  New  3,^}(cj  Appraisals  i.s  tiddtid. 

■  13.  New  Appendix  () — Illustrative 
Written  Source  Docninents  for  Higher- 
Priced  Mortgage  Loan  Appnnsal  Hales  i.s 
added. 

The  rtivisions,  additions,  and 
rtiinovals  read  as  follows: 

Supplement  I  to  Part  102(3 — Official 
Interpretations 

***** 

Section  102(3. 3.'3 — Requirenien(s  for  Higher- 
Priced  Mortgage  t.oans 

35(a)  Definition s 
Paragraph  3.T(a)(l) 

1.  Coinparable  transaction.  A  higlun- 
priciid  mortgag(!  loan  is  a  consunuir  crcidit 
transaction  secured  by  tin;  consunuir’s 
princi|)al  dwtdling  with  an  annual  ixircentage 
rat(!  that  (ixccnuls  tlu;  avenage  i)rime  oiler  rat(! 
for  a  com|)arahle  tran.saction  as  of  the  date 
th(!  intenist  rate  is  set  hv  tlu;  speciluid 
margin.  'I’he  table  of  average  prinu;  offer  rat(!S 
pnhiisluul  hv  the  Ourciau  indicates  how  to 
idimtily  the  comparahh^  transaction. 

2.  Kate  set.  A  transaction’s  animal 
percentage  rate  is  compared  to  the  average 
prime  offer  rate  as  of  the  date  the 
transaction’s  interest  rate  is  set  (or  "locked") 
before  consummation.  .Sometimes  a  creditor 
sets  the  interest  rate  initially  and  then  re-sets 
it  at  a  different  level  before  consummation, 
’file  creditor  should  use  the  last  date  the 
interest  rate  is  set  before  consummation. 

3.  'threshold  for  "jinnl)o"  loans.  Section 
102(3. 3.5(a)(l  )(ii)  provides  a  se|)arate 
threshold  for  determining  whether  a 
transaction  is  a  higher-jiriced  mortgage  loan 
subject  to  102(3.3.3  when  the  jirincipal 
balance  exceeds  the  limit  in  effect  as  of  the 
date  the  transaction’s  rate  is  set  for  the 
maximum  ])rinci|)al  obligation  eligible  for 
purchase  by  Freddie  Mac  (a  "jiiinho’’  loan), 
’flu;  Federal  Housing  Finance  Agency  (FlIFA) 
establishes  and  adjusts  the  maximum 
principal  obligation  juirsnant  to  rules  under 
12  U..S.C;.  14.34(a)(2)  and  olh(;r  iirovisions  of 
lAuleral  law.  Adjiistments  to  the  maximum 
principal  obligation  made  h\’  1'’11FA  a|)plv  in 
determining  whether  a  mortgage  loan  is  a 
"juinho”  loan  to  which  the  separate  coverage 
threshold  in  1  ()2().3.3(a)(1  )(ii)  ap|)lies. 
***** 

3,5(e) — A  i>})rais(ds 
3.5(c)(1 )  llefinitions 

3.3(c)(1)(i)  (Certified  or  licensed  Ajipraiser 

1.  DSPAP.  ’flu;  Uniform  Standards  of 
Prolessional  Ajiprai.sal  Practice;  (U.SPAP)  an; 
established  hv  the  Appraisal  Standards  Board 
of  the  Ap|iraisal  Foundation  (as  defin(;d  in  12 
U.S.C.  3330(9)).  Under  §  l()2(>.33(c)(l)(i).  the 


relevant  U.SPAP  standards  are  those;  fenmel  in 
the;  (lelitiem  eif  U.SPAP  anel  tluit  are;  in  e;ffe;e:t 
iit  the;  time;  the;  aiqiraiser  signs  the;  ap])raise;r’s 
e:e;rtifie:atiein. 

2.  Appraiser's  certification,  ’fhe;  ;ippnnse;r’s 
e:e;rtifie:atie)n  re;fe;rs  tei  the;  e:e;rtifie:atie)n  that 
iiiiist  he;  signe;el  by  the;  a])praise;r  leir  e;ae:h 
appraisal  assignnu;nt.  ’fhis  ri;eiuin;me;nl  is 
spe;e:ifie;el  in  U.SPAP  Stanelarels  Rule;  2-3. 

3.  I'lKKKA  title  XI  and  implementing 
regulations,  'flu;  re;le;vanl  re;gulalie)ns  are; 
theise;  ))re;se'.rihi;el  unele;r  se;e:tiein  1 1 10  eif  the; 
Finaneiial  Institutiems  Re;fe)rm.  Re;e;e)ve;ry,  anel 
Fnfe)re:e;nu;nt  ,\e;l  eif  1989  (F1RR13A).  as 
anu;nele;el  (12  U..S.(i.  333?)).  that  reilate;  lei  an 
iip])raise;r’s  eleve;le)])me;nt  anel  repeirting  eif  the; 
apiiniisal  in  e;ffe;e:t  at  the;  time;  the;  aiipraiser 
signs  the;  aiipraise;r’s  e:e;rtifie;atiein.  Paragraph 
(3)  of  FIRRFA  se;ctiein  1110  (12  U.S.U. 

3339(3)).  whie:h  re;lale;s  tei  the;  ri;vie;w  eif 
a]ipriiisals.  is  mil  re;le;vant  feir  ele;te;rniining 
whelheir  an  appniiseir  is  a  e:e;rtifie;el  eir  lie:e;nse;el 
ap])raise;r  uneler  §  1  ()2().33(e:)(l  )(i). 

33(e;)(2)  Exeinjitieins 

Paragrajih  33(e:)(2)(ii) 

1.  Secured  hv  new  manufactured  home.  A 
tnms;u:liein  se;e:ure;el  hv  a  ne;w  mimufae:ture;el 
heime;.  re;giirelle;ss  eif  whe;the;r  the;  transae:tiein 
is  alsei  se;e:nre;el  hv  the;  hiiul  ein  whie:h  it  is 
.site;el.  is  neit  a  “highe;r-prie:e;el  meirtgiige  leian" 
siihjee:!  tei  the;  a|ipraisal  r(;e|nire;me;nts  eif 

102().33(e:). 

Panignqih  33{e:)(2)(iii) 

1.  Secured  hy  a  mohile  home.  For  piirpeiseis 
eif  the;  e;xe;mptiein  in  S  102(i.33(e:)(2)(iii).  a 
nuihile;  heime;  eleie;s  mil  ine:hieie;  a 
manulae:lure;el  heime;.  as  ele;fine;el  in 
S  l()2(i.33(e:)(l)(ii). 

Paragraph  33(e:)(2)(iv) 

1 .  Const rnction-to-permanent  loans. 

Se;e:tiein  102(i.33(e:)  eleie;s  mil  ap)ily  to  ii 
tnmsiuitiein  tei  finaneie;  the;  initiiil  e:einstrue:tiein 
eif  a  elwe;lling.  'fhis  e;xe:lusiem  ap]ilie;s  tei  ei 
e;einstrne:tiein-einly  leian  as  we;ll  as  tei  the; 
e:einstrue:tiein  phase;  eif  a  e:einstrue:tiein-tei- 
peirmanemt  leiiin.  .Seie;tiein  1()2(3.33(e:)  eloe;s 
a]i))ly.  heiwe;ve;r.  tei  peirnuuumt  finane.ing  tluit 
re;pl!u;e;s  a  e:einstrne:tiein  hum.  whe;the;r  the; 
pe;rmane;nt  finane:ing  is  e;xte;mle;el  hv  the;  same; 
eir  a  eliffe;re;nt  e:re;eliteir.  nnle;ss  the;  ])e;rmane;nt 
finaneiing  is  eithe;rwise;  e;xe;mi)t  freim  the; 
re;e]uire;me;nts  eif 1  ()2(i.33(e:).  See 
§  102(3. 33(e:)(2).  \Vhe;n  a  e:e)nstrne:tiein  hum 
nuiy  he;  pe;rmaiu;ntly  fininu:e;el  by  the;  same; 
e:re;eliteir.  the;  ge;ne;ral  elise:le}sure;  re;eiuire;im;nts 
feir  e;leise;el-e;nel  e:re;elit  ((?  102(3.17)  preiviele;  that 
the;  e:re;eliteir  mav  give;  e;ithe;r  eme;  e:omhine;e) 
elise:leisure;  feir  heilh  the;  e:einstrue;tiein  finane:ing 
anel  the;  pe;rmane;nl  fimme:ing.  eir  a  seijianite; 
se;l  eif  elise:leisure;s  feir  e;ae:h  eif  the;  twei  jiluiseis 
as  iheiugh  the;y  we;re;  twei  seipeirate; 
lrimsae:lieins.  See;  102(3.1 7(e;)((3)(ii)  ;mel 
e:eimnu;nl  1 7(e:)((3)-2.  .Se;e:liein  102(3. 17(e:)((3)(ii) 
aelelre;sse;s  einly  heiw  a  e:re;elileir  may  e;le;e:t  tei 
elise:leise;  a  e:einstrue:liein-lei-|ie;rmane;nl 
transaeitiein.  \Vhie;h  diseileisure;  eiptiein  a 
e:re;elileir  e;le;e:ls  uneleir  §  102(3.1 7(e:)((3)(ii)  eleieis 
mil  affe;e:t  the;  ele;te;rminaliein  eif  whe;tlu;r  the; 
|)e;rnuine;nt  pluise;  eif  the;  tnmsae:tiein  is  suhje;e;t 
tei  S  102(3. 33(e:).  \Vhe;n  the;  e:re;eli1eir  elise:leise;s 
the;  twei  phaseis  as  seiparate;  trimsae:lieins.  the; 
anmuil  iie;re:e;ntcige;  rate;  feir  the;  pe;rmane;nt 
pha.se;  must  he;  e:eimpare;el  tei  the;  ave;r;ige;  |irime; 
eiffe;r  rate;  feir  a  transae;tiein  that  is  e:eim parable; 
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to  till!  pormaiKMil  financiii”  to  (lotiMiiiino 
(:ovt?raf*i!  iindor  l()2(i.3.^((:).  Wluai  iho 
cnidilor  disilosos  llu;  two  pliasos  as  a  siiigli; 
transiictioii,  a  sin<>l(i  annual  |)(!r(:(;nta}>(!  rate. 
ndl(u:ting  tin;  ajiproijriatt!  «liar<>os  Irom  hotli 
j>hasns.  innsi  ho  calcnlatiul  tor  tho  transaotion 
in  acoordanco  witli  It)2t).:t3  and  ap])ondix 
1)  to  |)arl  102(>.  Tlu!  annual  |)(!n:(!nlag(!  rate; 
niiist  Im!  ooinparod  to  tin;  avora}>o  ])riino  ollor 
rato  for  a  transaction  that  is  coni|)arahlo  to 
tho  |)(M-inanont  financing  to  dolcMiniiK; 
c:ovora}>(!  iimhir  §  U)2(). 35(c).  If  tho 
transaction  is  dotorminiul  to  ho  a  higluir- 
pricod  inortj>a}>o  loan  not  othorwiso  (!xoin])t 
nndor  lt)2ti. 33(c)(2).  only  tho  ptMinanonl 
])has<;  is  sid)j(!ct  to  tin;  riHininniKnits  of 
S  l()2(>.35(c). 

35(c:)(3)  Appraisals  Rtupnnid 
35(i:)(3)(i)  In  (ionoral 

1.  Wrillf'ii  (ippniisiil — (‘Ipclroiiic 
Irdnsniission.  I'o  satisfy  tho  roquiroiiKMit  that 
tho  a])praisal  ho  “writton,"  a  croditor  may 
obtain  tho  a|)|)raisal  in  pa])or  form  or  \’ia 
(doctronic  transmission. 

35(c)(3)(ii)  Safo  Harhor. 

1.  S(if(‘  luirhor.  A  caculitor  that  satisluis  tlu; 
safo  harhor  conditions  in 

S  H)2(i.33(c:)(3)(ii)(A)  through  (D)  complios 
with  tlu>  appraisal  rocpiiromonts  of 
S  ll)2(i.33(c)(3)(i).  A  croditor  that  doos  not 
satisfy  tho  safo  harhor  conditions  in 
t?  H)2(i.35(c)(3)(ii)(A)  lhroii”h  (D)  doos  not 
mH:(!Ssarilv  violat(;  tho  ap|)raisal 
nupiinmionts  of  S  1 02l>.35(c)(3)(i). 

2.  Appraiser's  ccriificaliaii.  for  pnrposos  of 
S  1()2(i.33(c:)(3)(ii).  tlu;  apprais(!r's 
c:ortification  rotors  to  tho  ccatification 
spocifiod  in  itom  ttofappondix  N.  .S’o<;  also 
commont  33(c)(l)(i)-2. 

l’ara<>ra|)h  35(c:)(3)(ii)((;) 

1.  Confirmin'!,  t‘lenu;nls  in  tho  appraisal.  To 
confirm  that  tlu;  (donumts  in  a]>p(mdix  N  to 
this  part  an;  indudcMl  in  tho  writtem 
ajjpraisal.  a  croditor  ikuhI  not  look  hciyond 
tin?  fac(!  of  tho  writton  appraisal  and  tho 
a|)prai.sor  s  cortification. 

35(c:)(4)  Additional  A])praisal  for  Ci(!rlain 
I  ligh(!r-f  rictui  Morlgagc!  Loans 

1.  Ac(iaisition.  for  pnrposos  of 
§  11)20. 33(c)(4).  tho  torms  "acrpiisition"  and 
“actpiiri!"  redor  to  tho  acrpiisition  of  hif>al  titio 
to  th(!  ])ro|)(!rty  pursuant  to  a))plicahlo  .State 
law.  including  hy  jcnrcliaso. 

33(c:)(4)(i)  In  CJcmciral 

1.  Appraisal  from  a  provioas  transaction. 
An  a|)praisal  that  was  jnciviously  ohtaincul  in 
connoction  with  tho  scdlor's  accpiisition  or 
tho  financing  of  tho  scdlor's  accpiisition  of  tho 
property  does  not  satisfy  tho  rocpiiromonts  to 
obtain  two  writton  apjiraisals  nndor 
Slt)20.33(c)(4)(i). 

2.  fiO-day.  1  liO-day  cidcniation.  Tho  time 
jioriods  dosc:rihocl  in  S  ll)20.33(c:)(4)(i)(A)  and 
(8)  are  c:alc:ulatod  by  counting  tho  clay  after 
tho  date  on  whicli  tho  seller  ac;cpiirocl  the 
liroporty.  up  to  and  including  tho  date  of  tho 
c;onsumor's  agroomont  to  acc|uiro  tho  projiortv 
that  socairos  tho  transaclion.  foroxamjilo. 
assume  that  the  c:roditor  clotorminos  that  date 
of  tho  c:onsumor's  acxpiisition  agroomont  is 
Octohor  13.  2012.  and  that  tho  seller  ac:cpiirocl 
the  property  on  April  17.  2012.  Tho  first  clay 
to  hoc;c)untod  in  tho  180-clav  c;alculatic)n 


would  ho  April  1 K.  2012.  and  tho  last  day 
would  ho  Octohor  1  3.  2012.  In  this  c:aso,  tho 
numhor  of  days  from  April  17  would  ho  181. 
so  an  additional  ajipraisal  is  not  rocpiirod. 

3.  Date  sailor  (icqairod  tho  property,  for 
liurposos  of  102l).33(c)(4)(i)(A)  and  (15).  tho 
date  on  whicli  tho  seller  acxpiirod  tho 
property  is  tho  date  on  whicli  tho  seller 
hoi:amo  tho  legal  owner  of  tho  properly 
pursuant  to  a|)plic:ahlo  .State  law. 

4.  Date  of  tho  consinnor's  agroomont  to 
aciiairo  tho  property,  for  tho  date  of  tho 
exmsumor's  agroomont  to  ac:cpiiro  tho  projiorty 
under  S  102(>.33(c)(4)(i)(A)  and  (15).  tho 
e:roclitor  should  use  tho  date  on  whicli  tho 
c.onsumor  and  tho  seller  signed  tho  agneoniont 
provided  to  tho  croditor  hy  tho  consumor. 

Tho  date  on  whicli  tho  consumor  and  tho 
seller  signed  tho  agroomont  might  not  ho  tho 
date  on  whicli  tho  c:onsumor  hocamo 
c:ontrac:tuallv  ohligatod  unclor  .State  law  to 
ac:c]uiro  tho  pro])orty.  for  pur|)osos  of 

§  l()2t).33(c:)(4)(i)(A)  and  (15).  a  c;roditor  is  not 
ohligatod  to  clotormino  whothor  and  to  what 
extent  tho  agroomont  is  legally  binding  on 
both  ])artios.  If  tho  dates  on  whicli  tho 
c:onsunior  and  tho  scdlor  signed  tho  agroomont 
differ,  the  cadclitor  should  use  tho  later  of  tho 
two  dates. 

3.  Price  at  which  tho  seller  ac(pnrod  tho 
property.  Tho  jiricio  at  whicli  tho  scdlor 
accpiirod  tho  proiiorty  redors  to  tho  amount 
jiaid  by  tho  seller  to  iiccpiiro  tho  projiortx'. 

Tho  ])rie;o  eit  whieli  tho  sed leer  accpiirod  the; 
propcu'lv  does  not  inilndo  the  e:ost  of 
fiiiiinilng  tho  )iro|iorty. 

(>.  Price  the  consniner  is  ohiiyated  to  pay 
to  accinire  the  property.  Tho  |)ric:o  the 
consumor  is  ohiigiitoci  to  pav  to  ai:c|uiro  tho 
liroiiorty  is  tho  ]iric:o  iuelie;atocl  on  tho 
i:onsunior's  iigroomont  with  tho  scdlor  to 
iii:cpiiro  tho  iiropcerty.  Tho  pric:o  tho  cxinsumor 
is  ohiigatceel  to  |iiiy  to  ac:cpiiro  tho  property 
from  tho  scdlor  does  not  incliido  tho  c:ost  of 
fiiiiiiiclng  tho  ]iro|)ortv.  for  jiurposos  of 
§  l()2ti.33(c:)(4)(i)(A)  iiiicl  (15).  a  ciroditor  is  not 
ohligatod  to  elotormino  wheethor  and  to  wlieit 
extent  tho  agroomont  is  legally  hincling  on 
both  ]iartios.  .S’oo  o/.so  c:oninionl  33(cl(4)(i)-4. 
33(c;)(4)(ii)  Difforont  (lortifiod  or  LicxmsocI 
Ap])niisors 

1 .  Independent  appraisers.  Tho 
rcxpiircmionts  tlieit  ;i  c:roclilc)r  ohtain  two 
soiiiinito  ajipraisals  unclor  §  l()2(i.33(c:)(4)(i). 
and  that  oeicli  apiiraiseil  ho  c;e)nduc:te!d  by  a 
difforont  lii:onse;cl  orcuirtifiod  a])pr;usor  unclor 
S  10215. 33(c:)(4)(ii).  indicate  tliiit  tho  two 
appniisiils  must  ho  c:oncluc;tocl  inclo])C!nclontlv 
of  ceacli  other.  If  tho  two  cxntifiod  or  lie:onsod 
aiipraisors  are;  iiffiliate;cl.  sucli  eis  hv  hoing 
omployod  hy  tho  siimo  iip]iraisiil  firm,  then 
whothor  they  li.ivo  c:onehiclocl  tho  apiiniisiil 
indoponclontly  of  oeicli  e)the;r  must  he; 
ele;te;rmine;cl  hiise;el  on  the;  f:ic:ts  iiiicI 
clrc:umstiine;e;s  of  the;  p:irtie:uhir  c:eise;  known 
to  the;  e:rc;elitor. 

33(el(4)(iii)  Re;latic)nship  lo(;e;ne;ral 
Appi'iiisal  Re;cpiirc;mc;nts 

1.  Safe  harhor.  \Vhe;n  ii  c;re;clitor  is  rocpiire;el 
to  ohtain  iiii  iidditioiial  apjiraisiil  unele;r 
S  102()(c:)(4)(i).  the;  cre;elitor  must  comply  with 
the;  rc;cpiirc;nic;nts  of  both  ^  1 02(i.33(c:)(3)(i) 
iiiicI  §  1()2l).33(c:)(4)(ii)  through  (v)  for  that 
iipjiraisal.  The;  cre;elitor  coniplic;s  with  the; 
rc;cpiirc;mc;nts  of  S  102(5. 33(c;)(3)(i)  for  the; 


additiomil  iippraiseil  if  the;  c:rc;clitor  nic;e;ts  the; 
Side;  hiirhor  conditions  in  (j  1 02(5.33(e:)(3)(ii) 
for  that  a]i])riiisal. 

33(e;)(4)(iv)  Re;epiire;el  Analysis  in  the; 
Additional  Appniisal 

1.  I)(herininin<’  ac(]nisition  dates  and  prices 
used  in  the  aindysis  of  the  additioiud 
appraisal,  for  guicliuie;e;  on  iele;ntifying  the; 
elate;  on  whicli  the;  se;lle;r  iici|uirc;el  the; 
liropeerty,  se;e;  e:e)nmie;nt  33(c:)(4)(i)-3.  for 
guieliiiice;  on  iele;ntifying  the;  elate;  of  the; 
c;e)nsume;r's  agre;e;nic;nt  to  ae;cpiire;  tho 
|)rope;rty.  se;e;  c:e)mme;nt  33(c:)(4)(i)-4.  for 
giiidiince;  on  iele;ntifying  the;  pric:e;  id  whicli 
the;  sc;llc;r  ac.cpiire;cl  the;  iireii)e;rty,  se;e;  comnie;nt 
33(e:)(4)(i)-3.  for  guicliuic:e;  on  iele;ntifying  the; 
pric:e;  the;  e:onsume;r  is  ohligiite;!  to  jiiiy  to 
iie:cpiire;  the;  ]iro|ie;rtv.  soc;  comnic;nt 
33(c)(4)(i)-(i. 

33(c.)(4)(v)  No  (liargc;  for  Additional 
Ap]iraisal 

1.  Pees  and  mark-ups.  The;  c;re;clite)r  is 
l)rohihite;el  from  eliarging  the;  e:e)nsunie;r  for 
the;  porforiMiinex;  of  one;  of  the;  two  ajipriiisals 
re;cpiire;cl  uiielc;r  §  102(5. 33(c:)(4)(i),  ineluding 
by  imposing  ii  fe;c;  s])e;elfie;ally  for  that 
a]i|)niisal  or  by  niiirking  up  the;  inte;re;.st  nite; 
or  iiiiy  othe;r  foe;s  piiyahle;  by  the;  c:onsunie;r  in 
e:onne;e:iion  with  the;  highe;r-pric:e;el  mortgiige; 
loiiii. 

33(c)(4)(vi)  ('.roclitor’s  De;tc;rniinaticm  of  Prior 
.Sale;  Hide;  iind  Pric:e; 

33(c)(4)(vi)(A)  In  (ie;ne;ral 

1.  Pstiinated  sales  price.  If  a  writton  soure.e; 
eloc:mnc;iit  ele;se:rihe;s  the;  se;lle;r's  accpiisition 
prie;e;  in  a  niiinnor  that  ineliciiitos  that  the;  price; 
ele;se:rihe;el  is  iiii  e;stimate;el  or  assimie;cl  amount 
iincl  not  the;  actual  jirice;,  the;  cre;elilc)r  should 
look  id  iiii  altc;rniitive;  eloe:unie;nt  to  siitisfv  the; 
re;iise)niihle;  clilige;ne:e;  stiindiird  in  ele;te;rmining 
the;  ]irie:e;  at  whieli  the;  se;llc;r  ac:c]uire;cl  the; 
|)re)])i;rty. 

2.  l{eason<d)le  dili'.’ence — oral  statements 
insufficient.  Rc;liimc:c;  on  onil  stiite;nic;nts  of 
intc;re;sti;el  ]jiirtic;s.  sucli  iis  the;  cionsumor. 
sc;llc;r.  or  mortgage;  hre)kc;r.  doos  not  exmstitute; 
rc;iisoniihlc;  eliligonce;  uneli;r 

S  102(i.35(cl(4)(vi)(A). 

3.  Lack  of  in  formation  and  con  flicting 
in  formation — two  appraisals  reepnred.  If  a 
c:rc;clitor  is  uiiahlo  to  clc;nionstriitc;  that  the; 
re;cpiirc;nic;nt  to  obtain  two  apiiraisals  unclor 

§  l()2(i.33(c;)(4)(i)  cloc;s  not  iil)|)ly,  the;  CToeiitor 
must  ohtciin  two  writton  iqiiiraisids  hc;fore; 
c;xtc;nding  ii  highc;r-]iricc;d  mortgage;  loan 
suhje;c;t  to  the;  re;cpiiri;nic;nts  of  S  1  ()2(i.33(cl. 
See  (dso  c:ouimc;nt  35(c.)(4)(vi)(15)-l .  for 
c;xiini|)le;; 

i.  Assume;  ii  crc;clitor  orders  and  rc;vic;ws  the; 
rc;sults  of  a  title;  .se;iireli.  whicli  shows  tliiit  a 
prior  sale;  e)e:c:urre;cl  he;twc;e;n  !)1  and  180  eliivs 
ago.  hut  not  the;  prie:e;  ])iiiel  in  that  sale;,  rhus, 
hase;el  on  the;  title;  se;iire.h.  the;  e:re;dite)r  would 
not  he;  able;  to  ele;te;rmine;  whe;thor  the;  prie;e; 
the;  exinsumor  is  ohligiite;cl  to  piiy  unde;r  the; 
e:onsunie;r’s  iie:cpiisition  iigre;e;nie;nt  is  more; 
tliiiii  20  ])e;rc:e;nt  highe;r  than  the;  se;lle;r’s 
iiexpiisition  pric;c;.  inirsuant  to 
§  102(5. 33(c:)(4)(i)(I5).  l5e;fore;  i;xte;ncling  ii 
highe;r-|irie;e;el  mortgage;  loiiii  suhje;c:t  to  the; 
iili|)niisiil  re;c]uirc;nic;nts  of  S  102(5.33(c:).  the; 
c:re;clitor  must  e;ithc;r:  (1)  Pc;rfc)rm  iidelitional 
clilige;nc:c;  to  iisce;rtain  the;  sc;llc;r's  ac:c|uisition 
|)ric:c;  and.  hiise;cl  on  this  information. 
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(lolciriniiH!  \vh(!llu;r  two  writlon  nppraisals  an; 
nupiirod;  or  (2)  ol)tain  two  writtcai  apg)raisals 
ill  coniplianco  witli  S  102(i.:t,5((:)(4).  Sac  also 
coinnuMit  :t5((:)(4)(\’i)(l5)-l • 

ii.  Assuiiu!  a  croditor  rox lows  tin;  rosidts  oi 
a  titlo  soarcli  indicaling’  that  tlio  last  rocordod 
giiircliaso  was  inoro  than  181)  days  holoro  tlio 
consinnor's  af>rooinont  to  acijuiro  tho 
pmporly.  Assimio  also  that  tho  creditor 
siihso(|iiontly  rocoivos  a  written  apiiraisal 
indicatiiif’ that  tho  seller  acquired  the 
liroperly  between  91  and  180  days  helore  the 
consumer’s  a”reeinent  to  acipiire  the 
projierty.  In  this  case,  unless  one  of  these 
sources  is  clearly  wroii”  on  its  lace,  the 
creditor  would  not  he  able  to  determine 
whether  the  seller  accjiiired  the  property 
within  180  days  ol  the  date  of  the  consumer's 
agreement  to  aixpiire  the  girogierty  from  the 
seller,  gnirsuant  to  ^  102(i.8.5(t:)(4)(i)(n). 
flefore  extending  a  higher-jiriced  mortgage 
loan  subject  to  the  a])|)raisal  re()nirements  of 
§  1020.:1.t(c).  the  creditor  must  either: 
perform  additional  diligence  to  ascertain  the 
seller's  acijiiisition  date  and.  ha.sed  on  this 
information,  determine  whether  two  written 
appraisals  are  re(|uired:  or  obtain  two  written 
a])|)raisals  in  coinjiliance  xvith 
S  102()..'1.t(c)(4).  See  also  comment 
:irdc)(4)(vi)(H)-l. 

:i.l(c)(4)(vi)(n)  Inability  To  Determine  Prior 
Sales  Date  or  Price — Modified  Kecpiirements 
for  Additional  Ajipraisal 

1.  Ueijuired  (iinilysiH.  In  general,  the 
additional  agipraisal  re(|inred  under 
S  1 02().:i.l{c)(4)(i)  should  include  an  anaivsis 
of  the  factors  listed  in  §  l()2ti.8.1(c)(4)(iv)(A) 
through  ((3-  However,  if.  following 
reasonable  diligence,  a  creditor  cannot 
determine  whether  the  conditions  in 
S  lt)2f).:i.T(c)(4)(i)(A)  or  (H)  are  giresent  due  to 
a  lack  of  information  or  conflicting 
information,  the  recpiired  additional 
apiiraisal  must  include  the  analyses  reciuired 
under  §  ll)2().3.1(c:)(4)(iv)(A)  through  ((i)  only 
to  the  extent  that  the  information  necessary 
to  iierform  the  analyses  is  known,  for 
exam|3le.  assume  that  a  creditor  is  able, 
following  r(!asonahle  diligimcc!.  to  determine 
that  the  date  on  which  tlu;  selha'  acepured  the 
pro])(!rty  occurred  hetwinm  91  and  180  davs 
|)rior  to  the  date  of  the  consunujr's  agiHumient 
to  acquire  tlu;  jjropcnty.  Ilowe\'(!r.  the 
crciditor  is  unable,  following  reasonable 
diligence,  to  d(!t(!rmin(;  the  price  at  which  tin; 
seller  aceguired  llu!  gjrogierlv.  In  this  casi;.  the 
crculilor  is  recguiixul  to  obtain  an  additional 
written  agqn'aisal  that  includes  an  anaivsis 
under  1020.;i5(c)(4)(i\’)(ll)  and  (c)(4)(iv)((3 
of  the  changes  in  market  conditions  and  any 
img)rov{!in(!nts  made  to  the  g)rog)(!rt\'  h(!tw(!en 
tiu!  dat(!  th(!  selhir  actguinul  the  g)rog)(nty  and 
th(!  dat(!  of  th(!  consuiiKir's  agnumumt  to 
aceguire  the  g)rog)(!rty.  llow(!ver.  tin;  creditor  is 
not  reeguired  to  obtain  an  additional  written 
ag)gnaisal  that  inchuhis  analysis  under 
§  102().;i,T(c)(4)(iv)(A)  of  the  flilienmce 
between  tho  gn'ice  at  which  the  sidhu' 
actguintd  the  g)rog)erty  and  tlu;  g)ric;e  that  the 
consumer  is  ohiigatcnl  to  g)ay  to  actguiix!  tin; 
g)rog)(!rty. 


3.")(c)(4)(vii)  Exeingitions  l•’rom  tlu;  Additional 
Ag)g)raisal  Keeguiremumt 

Paragrag)h  :?.^(c)(4)(vii)((;) 

1.  Noil-profit  entity,  for  gmrg)oses  of 
S  102().;i.T(c)(4)(vii)((3.  a  "non-g)rofii  entity" 
is  a  gxnson  with  a  tax  exemg)tion  ruling  or 
d(;l(!rminal ion  hitler  from  the  Inliii  nal 
Kiivenue  .Scii  vici!  under  section  .5l)l(c.)(;i)  of 
tlu!  Inl(!rnal  Rtivenue  (iode  of  1 988  (28  II..S.(:. 
.3t)l(c)(:5)). 

Paragrag)h  3.3(c)(4)(vii)(l  1) 

1 .  linreoii  table  of  nival  counties.  The 
Hureau  g)ul)lishes  on  its  \V(!h  site  a  table  of 
rural  counties  under  S  1028.3.'j(c)(4)(vii)(l  I) 
for  each  calendar  y(!ar  by  tlu;  (iiul  of  that 
cahiiidar  year.  comment  35(h)(2){iv)-l .  A 
g)rog)(!rly  scicuring  an  IIPMI,  subject  to 
§  l()28.:i5(c)  is  in  a  rural  county  umhir 
S  l()2f).:i5{c)(4)(vii)(1 1)  if  llu!  county  in  which 
the  g)rog)(!rty  is  localcid  is  on  the  table  of  rural 
counties  most  recciiilly  gndilished  by  the 
fUuxiau.  For  (!xaing)le.  for  a  transaction 
occurring  in  21)1. t.  assume  that  llu!  Huixiau 
most  recent  l\'  g)uhlish(;d  a  lahh;  of  rural 
counties  at  lIu!  end  of  2014.  Thi;  gnogitiitv 
S(!curing  tlu;  transaction  woidd  he  located  in 
a  rural  county  for  gmrgioses  of 
S  1028.;i.T(c)(4)(vii)(l  I)  if  the  coimlv  is  on  llu; 
table  of  rural  counties  g)uhlished  hv  IIk; 

Hur(!au  at  the  end  of  2014.  , 

.'{.3(c)(.^)  KecgidiHid  Disclosure 
d.'llcK.^Ki)  In  (Iciiuiral 

1.  Multiple  applicants.  Wluiii  two  or  mon; 
consumers  ag)g)ly  for  a  loan  subject  to  this 
section,  llu;  creditor  is  recguiriid  to  give;  llu; 
disclosure!  to  oidy  oiu!  olTlu!  consumers. 

2.  Appraisal  independence  reipiireinents 
not  affected.  Nothing  in  the  l(!Xl  of  llu! 
consnuKir  notice!  re!eguire!el  by 

4?  1028.3,T(e:)(.T)(i)  she)ulel  he!  e:e)nslrue!el  le) 
idfe!e;l.  me)elifv.  limit.  e)r  siq)e!r.se!ele!  the! 
e)g)e!nilie)n  eefiiny  le!gal.  re!gidale)rv.  eer  e)the!r 
re!eguire!me!nls  e)r  stemehirels  re!laling  le) 
inele!g)e!nele!ne:e!  in  the!  e:e>nelue:l  of  <ig)g)r;nse!rs  e)r 
re!slrie:lie)ns  eni  the!  use  e)f  l)e)rre)we!r-e)rele!re!el 
eqjgjraiseils  by  e:re!elile)rs. 

3.5(e:)(8)  fh)g)y  e)f  Ag)g)raisals 

3.T(e:)(8)(i)  lii  rie!ne!ral 

1.  Multiple  applicants.  VVhem  Iwe)  eer  meere! 
e:e)n.sume!rs  agjgjly  Idr  a  le)em  suhje!e:l  le)  this 
se!e:lie)n.  the!  e:re!elile)r  is  re!eginre!el  le)  give  the! 
e:e)g)y  e)f  e!ae:h  reeeginreeel  ag)g)niisiil  le)  e)nlv  e)ne! 
e)f  the  e:e)nsume!rs. 

3.3(e;)(8)(ii)  Timing 

1 .  "Provide. "  l'’e)r  g)urg)e)se!s  e)f  the 
reuguireemenl  le)  g)re)viele!  ei  e:e)g)y  e)f  the! 
iig)g)raisal  within  ii  sg)e!e:ifie!el  time  unele!r 
4?  1028.3.5(e:)(8)(ii).  "g)re)viele!"  mesms 
■‘ele!live!r."  De!live!rv  e)e:e:urs  Ihreee!  husineess 
ehiys  iifler  niiiiling  e)r  ele!live!ring  the!  e:e)g)ie!s  le) 
the!  hist-kne)wn  eielelreess  e)f  the!  ag)g)licanl.  e)r 
when  e!viele!ne:e!  inelieiedees  ;ie:tuiil  re!e:e!ig)l  by  the! 
ag)g)lie:anl  (whie:h.  in  the  e:iise!  e)f  e!le!e:lre)nie: 
re!e:e!ig)l.  must  he:  hase!el  iq)e)n  e:e)nse!nl  that 
e:e)mg)lie!S  with  the:  Iv.Sign  Ae:l).  whie:he!ve!r  is 
e!arlie!r. 

2.  "Ileceipt"  of  the  appraisal.  l''e)r 
ag)g)raisals  g)re!g)are!el  by  the  e;re!elile)r’s  inle!rniil 
ag)g)raisal  sliiff.  the:  elate:  e)f ‘‘ree:e!ig)l"  is  the 
elate:  een  whie:h  the:  ag)g)rais;il  is  e:e)mg)le!te!el. 

3.  No  waiver.  Re!gulalie)n  H.  12  (d'R 
1002.14{a)(l ).  alle)wing  the:  e;e)nsume!r  le) 


waive:  the:  re!eguire!me!nl  that  the:  ag)g)rai.sal 
e;e)g)y  he:  g)re)viele!el  three  business  elays  l)e!fe)re! 
e:e)nsummalie)n.  ele)e!S  ne)l  ag)g)lv  te)  highe!r- 
g)rie:e!el  meerlgiige:  le)i)ns  suhje!e:l  le)  S  1028.3.5(c). 
A  e;e)nsume!r  e)f  ei  highe!r-g)rie:e!el  meertgiige:  le)im 
suhjeu'.l  te)  §  1028.3.T(e:)  may  ne)l  waive:  the 
liming  re!eguire!me!nl  le)  re!e:e!ive!  a  e:e)g)y  e)f  the: 
;q)g)n!isal  unele!r  4?  1028.3.5(e:)(8)(i). 

33(e:)(8)(iv)  Ne)  (iharge:  fe)r(ie)g)y  Of  Ag)g)raisiil 

1.  Fees  and  inark-iips.  The:  e:re!elile)r  is 
g)re)hihile!el  fre)m  e:harging  the  e:e)nsume!r  fe)r 
any  e:e)g)y  e)f  ;m  ag)g)raisal  reeeguireeel  le)  he: 
g)re)viele!el  unele!r  S  1028.3.5(e:)(8)(i).  inclueling 
by  iing)e)sing  a  feee  sg)e!e:ifie:ally  fe)r  a  reeeguireeel 
e:e)g)y  e)f  an  ag)g)raisal  e)r  by  nuirking  ug)  the: 
inle!re!sl  nile:  e)r  iiny  e)lhe!r  hues  gjiiyahle  by  the 
e:e)nsume!r  in  e:e)nne!e:lie)n  with  the:  higheer- 
g)rie;e!el  me)rlgage!  le)an. 

*  *  -k  *  it 

Agipenclix  O — Illustralivi!  Written  Source 
Documents  fur  Higher-Priced  Mortgage  Loan 
A|)|)raisal  Rules 

1.  'I'itle  coininitineni  report.  The:  "title 
e:e)nnnitme!nt  re!g)e)rl"  is  a  ele)e:ume!nl  fre)in  a 
title:  insurane;e:  e:e)mg)any  ele!se:ril)ing  the 
g)re)g)e!rly  inle:re:sl  anel  sleitus  e)f  its  title:.  pinlie!S 
with  inte:re!sls  in  the:  title  anel  the:  nature:  e)f 
lhe:ir  e:laims.  issue!s  with  the:  title:  th;il  must 
he:  re:se)lve:el  gerieer  le)  e:le)sing  e)f  the:  transae:tie)n 
he:lwe:e:n  the:  g)arlie:s  te)  the:  lransfe:r.  ame)unl 
iinel  elisg)e)sitie)n  e)f  the  g)re:miums.  <mel 
e:nele)rse!me:nls  e)n  the:  title:  g)e)lie:v.  This 
ele)e:uine!nl  is  issue:el  by  the:  title:  insurane:e: 
e:e)mg);my  g)rie)r  te)  the:  e:e)ing)!mv’s  issuane:e:  e)f 
em  iie:lual  title:  insuraneie:  g)e)lie:v  le)  the: 
g)re)g)e:rly's  Iransfeereee:  <mel/e)r  e:re:elile)r 
linemeiing  the:  ln)usiie:lie)n.  hi  eliffe:re!nl 
juriselie;lions.  this  instrumeeni  mav  he:  re:fe:rre!el 
le)  by  eliffe:re:nl  le:rms.  sue:h  iis  ii  title: 
e:e)unnilme!nl.  title:  hinele:!'.  title:  e)g)inie)n.  e)r 
title  re:g)e)rt. 

Federal  Housing  Finance  Agency 
Authority  and  Issuance 

For  the  leasons  stated  in  the 
SUPPLEMENTARY  INFORMATION,  and  under 
the  authority  of  l.'i  U.S.C.  Kidtili  and  12 
U.S.(3.  4.')  11(1)),  4.'')2().  and  4(11 7.  the 
Federal  Hou.sing  Finance  Agency  adds 
Part  1222  to  snbchajtter  B  of  chapter  XII 
of  title  12  of  the  Code  of  the  Federal 
Regulations  as  follows: 

PART  1222— APPRAISALS 

Subpart  A — Requirements  for  Higher-Priced 
Mortgage  Loans 

See. 

1222.1  Purg)ose  and  scog)(:. 

1222.2  Reservation  ofaulhorilv. 

Subparts  B  to  Z — [Reserved] 

Authority:  12  IL.S.C.  4.511(h).  4528.  and 
4817:  15  tcs.c.  1839h  (Tll.A). 

Subpart  A — Requirements  for  Higher- 
Priced  Mortgage  Loans 

§  1222.1  Purpose  and  scope. 

This  suhpart  cross-references  the 
retiuireinent  that  creditors  extending 
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credit  in  the  form  of  higher-])riced 
mortgage  loans  comply  with  Section 
12t)H  of  the  Truth-in-Lending  Act 
(TILA),  1.1  U.S.C.  I(i3‘)h.  and  its 
impleimmting  regulations  in  Regulation 
Z,  12  CFR  1020.3.1.  Neither  the  banks 
nor  the  luiterprises  are  subject  to 
Section  12?)H  ofl’ILA  or  12  (IFR 
1020.31.  Originators  of  higher-priced 
mortgage  loans,  including  bank 
meml)(!r.s  and  institutions  tliat  sell 
mortgage  loans  to  the  Fnter])ri.ses,  are 
subject  to  tho.se  jirovisions.  A  failure  of 
tho.se  in.stitutions  to  comijly  with 
.Section  12t)H  ofTlbA  and  12  C^FR 
1020.31  may  limit  their  ability  to  .sell 
such  loans  to  the  banks  or  Fnter])ri.ses 
or  to  pledge  such  loans  to  the  banks  as 
collateral,  to  the  extent  provided  in  the 
parties'  agreements. 

§  1222.2  Reservation  of  authority. 

Nothing  in  this  suhpart  A  shall  he 
read  to  limit  the  authority  of  the 
Director  of  the  luideral  Housing  Finance 
Agcmcy  to  take  supervi.sorv  or 
enforcement  action,  including  action  to 
address  un.safe  and  imsoinul  jiractices 
or  coiulitions.  or  violations  of  law.  In 


addition,  nothing  in  this  suhpart  A  shall 
he  read  to  limit  the  aiithoritv  of  the 
l)ir(!ctor  to  impo.se  recjuiremmits  for  any 
purcha.se  of  higher-])ric(;(l  mortgage 
loans  by  an  Enterprise  or  a  lunha  al 
Home  Loan  bank,  or  acceptance;  of 
higher-])rici;(l  mortgage  loans  as 
collateral  to  s(;cnr(;  advances  by  a 
F(;(l(;ral  Home  Loan  bank. 

Subparts  B  to  Z — [Reserved] 

Ilal(;(l:  |iiiiiiarv  IK.  2013. 

Thomas  |.  (mrry, 

(’ompirollar  of  Iho  (himnicy. 

Hv  ordcM'  of  llu;  Board  of  (iovornors  of  tin; 
l''(;d(;ral  R(;s(;r\'(;  .Sysl(;in,  jaiuiarv  10.  2013. 
Kolieii  clc;V.  Frierson, 

S(u:n!t(ir\’  oft  ha  Hoard. 

By  tlu;  National  (iredit  Union 
Administration  Board  on  )anuary  1  1.  2013. 
Mary  Rupp, 

Sacralary  oftha  Board. 

Dated:  |annary  IK.  2013. 

Kic:liard  (iordray, 

Diractor.  Buraaa  of  ('onsaniar  Viaancial 
Brolaction. 

This  rnh;  is  being  ado|)led  bv  the  I'DIU 
jointly  witb  Ibe  olh(;r  ag(;iu:ii;s  as  mandated 


bv  section  12911  of  Ibe  Trnib  in  L(;nding  Act 
as  add(;d  b\'  .s(;ction  1471  ol  the  Dodd-h'rank 
Wall  .Street  Kerorm  and  Uonsmner  Protection 
Act. 

Datisl  at  Wasbington,  DCi.  tins  1.1th  day  of 
lannary.  2013. 

By  ord(;rof  tin;  Board  of  Dir(;ctors. 

Federal  l)(;posit  Insurance  (iori)oration. 
Robert  F.  Feldman, 

Bxac  ali\ 'a  Sacral  a  r\ ■. 

Dati;d:  lannary  IK.  2013. 

Kdward  J.  DeMarco, 

Acling  Diraclor.  Fadaral  IIoasia<>  Fiaanca 
Agancy. 

|FK  Doc.  2ni3-01K(l‘)  Filed  2-12-13:  K:4,t  iiinl 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Part  17 

[Docket  No.  FWS-R8-ES-201 1-0064; 
4500030114] 

RIN  1018-AX40 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  Astragalus  lentiginosus  var. 
coachellae  (Coachella  Valley  Milk- 
Vetch) 

agency:  Fi.sh  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 

summary:  We.  the  U.S.  Fish  and 
Wildlife  Ser\  ice  (Scn  vice).  designate 
critical  habitat  fov  Astragalus 
lentiginosus  var.  coachellae  (C.oaidiella 
Valley  niilk-velch)  under  the 
Fndangered  Species  Act  of  l‘)73.  as 
amended.  In  total.  a|)pro.\iinatelv  9.803 
acres  (3.880  hectares)  in  the  (A)achella 
Valley  area  of  Riverside  (x)unty. 
California,  fall  within  the  boundaries  of 
this  critical  habitat  designation. 

DATES:  This  rule  becomes  effective?  on 
March  1.5.  2013. 

ADDRESSES:  This  final  rule  and  the 
associated  final  economic  analysis  are 
available  on  the  Internet  at  http:// 
www.regulations.gov.  ('.omments  and 
materials  received,  as  well  as  su|)j)orting 
documentation  used  in  preparing  this 
final  rule,  are  available  for  public 
ius])ectiou.  by  ap|)ointment.  duriug 
normal  business  hours,  at  the  U.S.  Fish 
and  Wildlife  Service.  C'arlshad  Fish  and 
Wildlife  Office.  0010  Hidden  Valiev 
Road.  Suite  101.  Carl.shad.  CA  92011: 
telej)hone  700-431-9440:  facsimile 
700-431-5901. 

The  coordinates  or  plot  points  or  both 
from  which  the  maps  incliuled  in  the 
regulation  are  generated  are  incliuhid  in 
the  athninistrative  rticord  for  this  critical 
habitat  designation  and  are  available  at 
http:// WWW.  fws.gov/cavlshad/GlS/ 

CrW’Or.lS.htinl,  http:// 

www.regulations.gov  ii\  Docket  No. 
FW.S-R8-FS-201 1-0004.  and  at  the 
Carlsbad  Fish  and  Wildlife  Office  (see 
FOR  FURTHER  INFORMATION  CONTACT).  All 
additional  tools  or  sup])orting 
iidbrmation  develojied  for  this  critical 
habitat  designation  are  also  available  at 
the  Fish  and  Wildlife  Service  Web  site 
and  Field  Office  .set  out  above,  and  mav 
akso  he  included  in  the  ])reaml)le  and/ 
or  at  http://www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  )im 
Bartel.  Field  Suj)ervisor.  U.S.  f’ish  and 
Wildlife  Service.  (Carlsbad  Fish  and 
Wildlife  Office.  0010  Hidden  Valley 


Road.  Suite  101 .  Carlsbad.  CA  9201 1 : 
telephone  700^31-9440:  facsimile 
700-431-.5901.  If  you  u.se  a 
telecomnumications  device  for  the  d(;af 
(TDD),  call  the  Fcideral  Information 
Relay  Service  (FIRS)  at  800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

Exei:ulive  Siimmarv 

Why  we  need  to  publish  a  ruh;.  3’his 
is  a  final  rule  to  designate  critical 
habitat  for  Astragalus  lentiginosus  var. 
coachellae.  Undiir  tlu?  Fndangered 
.Species  Act  of  1973.  as  amend(;d  (10 
U..S.C.  1.531  et  seq.)  (Act),  any  s])(!cies 
that  is  determined  to  he  an  endangered 
or  threatened  species  recjuires  critical 
habitat  to  he  designated,  to  the 
maximum  extent  prudent  and 
determinable.  D(!signations  and 
revisions  of  critical  habitat  can  only  he 
com])leted  by  issuing  a  rule. 

We  listetl  Astragalus  lentiginosus  var. 
coachellae  as  an  (iiulangenid  s])(;cies  on 
October  0.  1998  (03  FR  53.590).  On 
August  25.  2011,  we  published  in  the 
Federal  Register  a  ])ropo.seil  critical 
habitat  designation  for  A.  1.  var. 
coachellae  (7()  FR  53224).  .Section 
4(h)(2)  of  the  Act  states  that  the 
.S(;cretarv  shall  designate  critical  habitat 
on  the  basis  of  the  hcjst  available! 
scientific  data  after  taking  into 
consideration  the  (iconomic  impact, 
national  security  impact,  and  any  other 
riilevant  impact  of  specifying  any 
|)articular  area  as  critical  habitat. 

The  critical  habitat  areas  we  are 
designating  in  this  rule  constitute  our 
current  best  as.sessmiiiit  of  the  areas  that 
meet  the  definition  of  critical  habitat  for 
Astragalus  lentiginosus  var.  coachellae. 
Here  we  are  designating  apj)roximately 
9.003  ac  (3.880  ha),  in  4  units  as  critical 
habitat  for  the  taxon. 

We  have  pre])ared  an  economic 
analysis  of  the  designation  of  critical 
habitat.  In  order  to  consider  economic 
impacts,  we  have  ])re])ared  an  analysis 
of  the  economic  im]!acts  of  the  critical 
habitat  designation.  We  announced  the 
availability  of  the  draft  economic 
analvsis  (DEA)  in  the  Federal  Register 
on  May  10,  2012  (77  FR  28840), 
allowing  the  public  to  provide 
comments  on  our  analysis.  We 
considenid  all  comments  and 
information  recciiveui  from  the  ])uhlic 
during  tin!  comment  period, 
incor]K)rated  the  comments  as 
ai)propriat(!.  and  completed  the  final 
economic  analvsis  (FEA)  concurrentlv 
with  this  final  d(!termination. 

F(!er  review  and  public  comment.  W’e 
sought  commeuts  from  iude])endent 
s])(!cialists  to  ensure  that  our 
designation  is  based  on  .scientifically 
sound  data  and  analyses.  We  invitiid 
three  knowledgeable  individuals  with 


.scientific:  experti.sc?  to  ren  ienv  our 
technical  assimijjtions,  analysis,  and 
whcither  or  not  we  had  u.sed  the  heist 
available  information.  We  received 
responses  from  two  peer  reviewers,  who 
generally  concurred  with  our  methods 
aud  conclusions  and  jirovided 
additional  information,  clarifications, 
and  suggestions  to  improve  this  final 
rule.  Informatiou  we  received  from  ])(!er 
review  is  iucor|)orated  in  this  final 
revised  designation.  We  also  considered 
all  comments  and  information  received 
from  the  public  during  the  comment 
period. 

Previous  Federal  Ac.tions 

The  following  section  summarizes  the 
previous  Federal  actions  since 
Astragalus  lentiginosus  var.  coachellae 
was  listed  as  an  ciudangered  s])ecies  on 
October  0,  1998  (03  FR  53590):  ])lease 
refer  to  the  final  listing  rule  for  a 
discussion  of  Federal  actions  that 
oc:curred  ])rior  to  the  taxon’s  listing. 

At  the  time  of  listing,  we  determined 
that  designation  of  critical  habitat  was 
"not  prudent”  (03  FR  53590).  On 
November  15,  2001 ,  the  Center  for 
Biological  Diversity  and  the  California 
Native  Plant  .Society  fih:d  a  lawsuit 
against  the  .Seertitary  of  the  Interior  and 
th(!  .Service  challenging  our  not  la  udent 
determinatious  for  eight  jilant  taxa, 
including  Astragalus  lentiginosus  var. 
coachellae  (Clenter  for  Biological 
Diversity,  et  al.  v.  Slorton.  ca.se  nnmher 
01-c\'-2101  (.S.D.  Cal.)).  A  second 
lawsuit  a.sserting  tlm  same  challenge 
was  filed  on  November  21, 2001,  by  the 
Building  Industry  Legal  Defense 
I'’oundation  (Building  Industrv  Leg(d 
Defense  Foundation  v.  Norton,  case 
uumh(!r  Ol-cv-2145  (.S.D.  Cal.)).  On 
May  9,  2002,  all  jiarties  agreed  to 
consolidate  the  suits  aud  remand  the 
c:ritical  habitat  determinations  for  the 
eight  plant  taxa  at  issue  to  the  .Service 
for  reconsideration.  On  )ulv  1, 2002,  the 
(]ourt  directed  us  to  recoii.sider  our  not 
prudent  determination  and  if  we 
determined  that  designation  was 
prudent,  submit  to  the  F^ederal  Register 
for  ]nihlication  a  ]n'0])osed  critical 
habitat  designation  for  A.  1.  var. 
coachellae  by  Novemlx!!’  30,  2004,  and 
to  submit  to  the  Federal  Register  for 
])ul)lication  a  final  rule  designating 
critical  habitat  by  November  30,  2005. 
The  ])roposed  rule  to  designate  critical 
habitat  for  A.  1.  var.  coachellae 
]nil)lished  in  the  Federal  Register  on 
December  14,  2004  (09  1-R  74408).  The 
final  rule  designating  critical  habitat  for 
A.  1.  var.  f;of;r,7)f!//ne  published  in  the 
Federal  Regi.ster  on  Dec:eml)er  14,  2005 
(70  FR  74112). 

'I’lie  Center  for  Biological  Diversity 
filed  a  lawsuit  on  January  14,  2009, 
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claiming  the  Service  failed  to  designate 
a(le(|nate  critical  habitat  for  Astragalus 
laatigiaosas  var.  coar.hallaa  (Center  for 
Biological  Divcrsitv  v.  Kcaipthornc,  case; 
number  ED-cv-()‘M)()m  VAP  (AGRx) 
((i.D.  Gal.)).  In  a  settlement  agreement 
(lat(!(l  November  14,  2009,  we  agretul  to 
reconsider  the  critical  habitat 
designation  for  A.  I.  var.  coachcUac.  The 
settlement  r(U]nired  tin;  Service  to 
submit  a  proposer!  revised  critical 
habitat  designation  for  /\.  I.  var. 
coachcUac  to  the  Federal  Register  hv 
August  18,  2011,  and  submit  a  final 
revised  critical  habitat  designation  to 
the  Federal  Register  by  Febrnarv  14, 
2013.  The  jjroposed  revised  critical 
habitat  designation  was  delivered  to  the 
Federal  Register  on  Angu.st  17,  2011, 
and  j)ublisbed  on  August  25,  2011  (70 
FR  53224).  A  notice  announcing  the 
availability  of  the  draft  economic 
analysis  for  the  i)roi)osed  revised  critical 
habitat  designation  was  i)ublisbed  in  the 
Federal  Register  on  May  10.  2012  (77 
FR  28840).  This  final  rule  complies  with 
the  terms  of  the  settlement  agreement. 

Hackground 

It  is  onr  intent  to  di.scuss  in  this  final 
rnl(!  only  those  topics  directly  relevant 
to  the  revision  of  critical  habitat  for 
Astragalus  Icntiginosas  var.  coachcUac 
under  the  Act  (10  U.S.(;.  1531  ct  .s'cr/.). 
For  more  information  on  the  taxonomv, 
biology,  and  ecology  of /\.  I.  var. 
coachcUac.  jjlease  refer  to:  the  final 
listing  rule  published  in  the  Federal 
Register  on  October  0,  1998  (03  FR 
53590):  the  first  rule  proposing 
designation  of  critical  habitat  published 
in  the  Federal  Register  on  December  14, 

2004  (09  FR  74408):  the  .snbseciuent 
critical  habitat  final  rule  ])ublisbed  in 
the  Federal  Register  on  Diicember  14, 

2005  (70  FR  74112);  and  the  recent 
projjo.sed  rule  to  designate  critical 
habitat  published  in  the  Federal 
Register  on  August  25,  2011  (70  FR 
53224).  Additionally,  more  information 
on  the  taxon  can  be  found  in  the  A.  I. 
var.  coachcUac  5-y(;ar  ren  imv  (Ser\’ice 
2009). 

Except  when  referencing  statntorv 
language,  we  refer  to  Astragalus 
Icntigiuosus  var.  coachcUac  as  a  taxon 
in  this  document  because  it  is  not  a 
species  it.self,  but  rather  a  variety  of  the 
species  y\stragalus  Icutiginosus. 
Information  on  the  associated  draft 
economic  analysis  for  the  pro])osed  rule 
to  designate  revised  critical  habitat  was 
published  in  the  F’ederal  Register  on 
May  10,  2012  (77  FR  28840). 

To  ensure  clarity  of  habitat 
discussions  in  the  remainder  of  this 
rule,  in  the  following  ])aragra])bs  we 
have  included  a  desc:ription  of  the  sand 
transport  system  that  sustains  the  .sand 


formations  that  form  the  basis  of /\.  I. 
var.  coachcUac  habitat  in  the  Goacbella 
Valiev. 

Sand  Transport  Svstcin 

Most  of  the  .sand  in  the  northern 
Goacbella  Valley  is  (bnived  from 
drainages  within  the  Indio  Hills,  the  San 
Bernardino  Mountains,  the  Idttle  San 
Bernardino  Mountains,  and  tin;  .San 
Jacinto  Mountains.  'I’liis  sand  is  moved 
into  and  through  the  vallev  bv  the  .sand 
transport  .system.  The  sand  transport 
sy.stem  consists  of  two  main  parts:  (1) 
The  fluvial  (water)  portion  (headwaters, 
tributaries,  and  the  stream  channels 
within  the  various  drainages 
snrronnding  Goacbella  Vallev)  and  (2) 
the  aeolian  (wind)  portion 
(predominantlv  westerlv  and 
northwesterly  winds  moving  through 
the  valley)  (Griffiths  ct  al.  2002,  pp.  .5- 
7).  The  fluvial  and  aeolian  portions  of 
the  .systems  are  capable  of  moving  sand 
until  the  velocity  of  the  water  or  wind 
decreases  to  a  point  that  sand  is 
de])o.sited. 

Fluvial  Portion  of  the  Sand  Trans})oi1 
System 

'I’be  water  that  forms  the  basis  of  the 
fluvial  ])ortlon  of  the  sand  transport 
sy.stem  in  tin;  Goacbella  Valley  enters 
the  .sy.st(;m  as  precipitation  during  storm 
events  (Griffiths  ct  ai  2002,  p.  5).  Tbe.se 
storm  events  cause  flash  nooding, 
which  facilitates  the  erosion  that 
generates  .sediment,  and  moves  that 
seiliment  down.stream  in  ephemeral 
streams  and  washes  and  eventually  into 
the  aeolian  trans])ort  corridor.  Most 
flooding  events  only  tran.s|)ort  small 
amounts  of  sediment  to  the  valley  floor; 
flooding  events  large  enough  to  move 
large  amounts  of  .sediment  are  very 
infrequent  (for  examjde,  the  last  large 
flooding  event  on  the  Whitewater  River 
occurred  in  1938)  (Griffiths  ct  ah  2002, 
p.  5). 

Fluvial  .sand  transport  areas  are 
stream  channels  that  convey  sediment 
down.stream  to  fluvial  sand  depositional 
areas.  In  the  ])ortion.s  of  the  Goacbella 
Valley  containing  Units  1. 2,  and  3.  verv 
little  erosion  of  jjarent  rock  or  sediment 
de])o.sit.s  takes  place  in  fluvial  transport 
areas  com])ared  to  areas  iqistream  where 
the  .sediment  is  generated.  In  Unit  4, 
s(;diment  is  generated  in  the  same  area 
where  fluvial  sainl  transport  occurs. 
Fluvial  transport  channels  include 
portions  of  the  lower  reaches  of  .San 
Gorgonio  River  and  .Snow  (ireek  (Unit 
1),  Whitewater  River  (Unit  2).  Mi.ssion 
(’.reek  and  Morongo  Wash  (Unit  3),  and 
unnamed  channels  through  the  alluvial 
valley  floor  deposits  (relatively  flat  areas 
(<  10  percent  slope))  at  the  base  of  the 
Indio  Hills  (Unit  4).  Fluvial  .sand 


transport  areas  do  not  provide  habitat 
for  Astragalus  Icutiginosus  var. 
coachcUac  and  are  not  considenul  to  h(! 
within  the  geographical  anui  occupied 
by  the  taxon  at  the  time  of  listing. 

Fluvial  sand  depositional  areas  are 
broad,  flat,  depositional  plains  or 
channel  terraces  where  sediment  carried 
by  fluvial  sand  transport  channels  is 
deposited  (Griffiths  ct  al.  2002,  p.  5). 
During  larger  flood  events,  .sediment  can 
he  de|)o.sit(!d  on  hajada  (large,  coale.scing 
alluvial  fans)  surfaces  as  floodplain 
deposits.  There  are  four  main  fluvial 
.sand  depositional  areas  in  the  Goacbella 
Valley:  (1)  In  the  Snow  Greek/Windy 
Point  area,  which  receives  .sediment 
from  the  .San  (iorgonio  River  and  .Snow 
(ireek  (Unit  1);  (2)  in  the  Whitewater 
F’loodplain  area,  which  receives 
.sediment  from  the  Whitewater  River 
(Unit  2):  (3)  in  the  Willow  Hole  area, 
which  rec:eive.s  sediment  from  Mission 
Greek  and  Morongo  Wash  (Unit  3):  and 
(4)  in  the  Thousand  Palms  area,  which 
receives  .sediment  from  wa.shes  that 
move  .sediment  from  the  alluvial 
de])osits  at  the  base  of  the  Indio  Hills 
(Unit  4).  3'he  fluvial  sand  depositional 
arcias  associated  with  Units  1, 2.  and  3 
do  provide  habitat  for  Astragedus 
Icutiginosus  var.  coachcUac.  arc; 
currently  occupied,  and  w(!re  within  the 
geographical  area  occupied  by  the  taxon 
at  the  time  of  listing.  The  fluvial  sand 
depositional  areas  associated  with  Unit 
4  are  not  known  to  j)rovide  habitat  for 
the  taxon,  and  are  not  considered  to  he 
within  the  geographical  area  occupied 
by  th(!  taxon  at  the  time  of  listing. 

Aeolian  Portion  of  the  Sand  Transport 
System 

The  aeolian  jjortion  of  the  .sand 
transjjort  system  begins  where  the 
fluvial  ]jortion  of  the  .system  ends. 
Northerly  and  northwesterly  winds  pick 
up  .sand-sized  grains  of  sediment 
accumulated  in  fluvial  sand 
depositional  areas,  and  carry  them 
.south/sontheast  through  the  vallev  and 
into  aeolian  depositional  areas  where 
they  form  .sand  fields  and  dunes 
((Griffiths  ct  al.  2002.  p.  7). 

Aeolian  sand  source  areas  are  the 
portions  of  the  fluvial  de])o.sitional  areas 
that  are  subject  to  wind  erosion.  Winds 
erode  these  .sediment  accumulations 
and  carry  sand  across  aeolian  .sand 
transport  areas.  Between  flooding 
events,  which  replenish  the  sediment  in 
fluvial  sand  depositional  areas,  .sand 
available  for  aeolian  transport  can  he 
depleted  by  wind  erosion.  Aeolian  sand 
.source  areas  provide  habitat  for 
Astragedus  Icutiginosus  var.  coachcUac. 
are  cnrrentlv  occupied,  and  were  within 
the  geographical  area  occupied  by  the 
taxon  at  the  time  of  li.sting. 
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Sand  eroded  from  the  aeolian  sand 
.soim:e  areas  is  blown  into  and  acro.ss 
tli(!  atjolian  sand  transport  areas.  Sand 
may  acc.ninnlate  in  aeolian  transj)ort 
areas  when  ample  .sand  is  available  in 
u])wind  source  areas:  conver.selv. 
aeolian  transport  areas  mav  Im;  depleted 
of  sand  when  .sand  is  lacking  n])wind. 
Aeolian  sand  transi)ort  areas  provide 
habitat  for  Astragalus  lanliginasus  var. 
coachalhw.  are  cnrrentlv  occupied,  and 
were  within  the  geographical  area 
occnpiiul  by  the  taxon  at  the  time  of 
listing. 

Sand  carried  by  wind  through  the 
aeolian  sand  transport  areas  is  dejjo.sited 
when  the  velocity  of  the  wind  decreases 
snfUciently.  This  occurs  mainly  where 
wind  is  slowed  by  vegetation  (for 
example,  honey  ine.scpiite  in  the  Willow 
1  lole  area),  other  objects,  or  geological 
features.  In  general,  sand  formations  (for 
example,  sand  dunes  and  sand  fields) 
j)ersist  in  aeolian  sand  depositional 
areas,  whereas  .sand  accumulations  in 
transport  areas  are  more  ephemeral. 
Aeolian  .sand  depositional  areas  provide 
habitat  for  Astragalus  lantiginosus  var. 
coachalUw.  and  snj)port  the  highest 
nnmlHirs  of  the  taxon  within  the 
geographical  area  occnpieil  by  the  taxon 
currently  and  at  the  time  of  listing. 

'I'he  Huvial  and  aeolian  proce.sses 
di.scnssiul  above  have  been  disrupted  in 
manv  areas  hv  development,  alteration 
of  stnumi  flow,  and  the  proliferation  of 
nonnative  plants.  These  threats  to  the 
persistence  of  Astragalus  loutiginasus 
var.  coachallaa  habitat  are  discussed 
further  in  tlu;  Sjufcial  Managnmaut 
(lonsidaratians  or  Protact ioii  section 
Ixdow. 

The  sandv  snh.strates  snitahle  for 
Astragalus  lantiginosus  var.  coachallaa 
are  dynamic  in  terms  of  s])atial  mobility 
and  tendencv  to  change  hack  and  forth 
from  active  to  stahilizeil  (Lancaster 
1995.  ]).  231).  Idiis  has  significant 
con.sixpiences  for  A.  I.  var.  coachallaa 
iMJcau.se  the  plant's  poj)ulation  densities 
differ  on  different  tvpes  of  sandv 
substrates,  and  the  dynamics  of  the 
fluvial  and  aeolian  sand  transport 
j)roc(!.ss(!.s  create  the  varietv  of  substrate 
types  that  support  occurrences  of  the 
taxon. 

Dynamics  of  sandv  substrates  in  the 
(loachella  Valley  are  controlhuf  hv  two 
main  factors:  (1)  The  .suj)plv  of  sand- 
sized  sediment  released,  transported, 
and  dej)o.sited  by  tin;  fluvial  system 
(water-transj)orted):  and  (2)  the  rate  of 
aeolian  (windblown)  transport  ((hiffiths 
at  al.  2002.  pp.  4-8).  The  latter  is 
affectcid  j)rimarily  by  wind  fetch  (tin; 
length  of  unohstrncted  area  ex|)o.sed  to 
the  wind). 

As  di.scu.ssed  above,  most  of  the 
snitahle  sandv  habitats  in  the  (Coachella 


Valhiv  an;  gimin  ated  from  scivcn  al 
drainage  basins  in  the  San  llernardino. 
Little  .San  Hiaiiardino.  and  .San  jacinto 
Mountains  and  the  Indio  Hills 
(Lanca.stia-  at  al.  1993.  j)]).  i-ii:  Criffiths 
e/  al.  2002.  p.  10).  .Sialiment  is  eroded 
and  washed  from  hill  sloptxs  and 
channels  in  the  local  hills  and  alluvial 
sand  deposits  in  the  Thon.sand  Palms 
area  (Unit  4).  and  is  trans])orted 
downstream  in  stream  chaniKils  and 
within  alluvial  fans  during  infrecpumt 
flood  events  (Lancaster  at  al.  l‘)t)3,  p. 

28:  Clriffiths  at  al.  2002.  j).  7).  Fluvial 
sand  transport  is  the  ilominant 
mechanism  that  moves  .sediment  into 
fluvial  .sand  dej)ositional  areas  in  the 
(’oachella  Valiev  (Clriffiths  at  al.  2002.  p. 
7).  The  largest  .sand  depositional  area  in 
the  (ioachella  Valley  is  in  the 
Whitewater  River  floodplain,  northwe.st 
of  the  City  of  Palm  .Springs  (Criffitlis  at 
al.  2002.  p.  5). 

The  .San  Ciorgonio  Pa.ss  is  hetweeai  the 
two  highe.st  peaks  in  southern 
California:  .San  CJorgonio  Mountain 
(11.510  feet  (ft)  (3.508  meters  (m)))  to 
the  north  and  .San  jacinto  Mountain 
(10.837  ft  (3.303  m))  to  tin;  south. 
Westerly  winds  fnnneling  through  .San 
Corgonio  Pass  an;  the  dominant 
mechanism  hv  which  a(!olian  sands  an? 
transported  from  hajadas  and  fluvial 
sand  d(;|)ositional  areas  to  aiiolian  sand 
deposits  in  the  ('oacludla  Valley  (.Sharj) 
and  Sannders  1978.  j).  12:  Criffiths  at  al. 
2002.  |).  1 ).  Astragalus  lantigiuosus  var. 
coachallaa  is  associated  with  various 
typ(!S  of  .sand  formations  that  are  formed 
by  these  aeolian  sand  deposits  (.Samhns 
and  Thomas  Olsen  Associates  1990.  p. 

3). 

Siimmarv  of  (Changes  From  Proposed 
Rule 

In  the  notice  announcing  the 
availability  of  the  draft  (jconomic 
analysis  for  juihlic  review  (77  FR  28840. 
May  10.  2012).  we  made  a  correction  to 
the  j)roposed  revi.sed  critical  habitat  for 
Astragalus  lantiginosus  var.  coachallaa 
as  identified  and  de.scrihed  in  the 
pniamhle  to  the  |)ropo.sed  ride 
published  in  the  Federal  Register  on 
Augu.st  25.  2011  (70  FR  53224).  The 
correction  was  to  the  de.scri])tion  of  Unit 
1  (70  FR  53240).  We  projiosed  310  acres 
(ac)  (128  hectares  (ha))  of  tribal  land 
(Morongo  Hand  of  Mission  Indians)  and 
1.791  ac  (725  ha)  of  ])rivate  land  as 
critical  habitat  in  Unit  1.  Of  thisariia. 
we  characterized  15()  ac  (03  ha)  of  tribal 
land  and  1  ac  (0.4  ha)  of  private  land  as 
being  covered  under  the  We.stern 
Riverside  County  Multiple  .Species 
Habitat  Conservation  Plan  (VVestmn 
Riverside  County  M.SH(3’),  due  to  an 
incorri!ct  interpretation  of  Cl.S  data. 
These  lands  are  within  the  boundaries 


of  the  We.stern  Riverside  Conntv 
MStlCP.  hnt  they  are  inholdings  (that  is. 
they  are  not  covered  by  or  subject  to  the 
jirovisions  of  the  Western  Riverside 
County  MSIK'P  or  any  other  habitat 
conservation  plan).  All  other  acnxiges 
Hiported  in  the  pro|)o.sed  rule  are  cornict 
to  till!  best  of  our  knowledge,  and  the 
boundaries  of  the  jiroposed  revised 
critical  habitat  remain  tin;  same  as 
descrihixl  in  the  propo.sed  rule.  No  ])art 
of  th(!  propo.sed  critii:al  habitat  for /L  I. 
\ar.  coachallaa  is  coviiriul  by  the 
Western  Rivmside  County  MSlKiP. 

.Since  publication  of  the  proposed 
riivised  critical  habitat  ride  for 
Astragalus  lantiginosus  var.  coachallaa 
in  the  Federal  Register  on  Angn.st  25. 
2011  (70  FR  53224).  we  have  received 
new  CIS  ])arcel  data  de.scrihing  land 
ownership  in  the  Coachella  Valley. 
Becau.se  we  u.sed  this  new  data  to 
generate  acreages  for  the  final  ride, 
acreages  in  the  final  ride  may  not  match 
proposed  critical  habitat  acreages  for  all 
land  ownership  categories  (see  Table  1). 
The  new  data  also  allowed  us  to  remove 
roads  from  the  acreages  calculated  for 
this  final  ride  (critical  habitat  does  not 
include  manmade  structures  (such  as 
buildings,  aipieducts.  runways,  roads, 
and  other  ])aved  areas)  and  the  land  on 
which  they  are  located).  The  acreage  of 
lands  designated  as  critical  habitat  and 
lands  excluded  from  the  critical  habitat 
designation  (])lease  .see  the  Hxclusions 
section  for  a  discussion  of  the  lands 
excluded  from  the  designation  under 
section  4(h)(2)  of  the  Act)  still  sum  to 
the  total  acreage  of  lands  proposed  as 
critical  habitat,  minus  the  area  occupied 
hv  roads.  A  total  of  255  ac  (103  ha)  of 
roads  ha\  e  been  removed  from  this 
designation. 

Critical  Habitat 

Background 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as: 

(1)  The  s])ecific  areas  witliin  the 
geographical  area  occn])ied  by  the 
species,  at  the  time  it  is  listeil  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features 

(a)  Essential  to  the  conservation  of  the 
s])ecie.s,  and 

(h)  Which  may  reipure  s])ecial 
management  considerations  or 
protection:  and 

(2)  .Sjiecific  areas  outside  the 
geograjihical  area  occupied  by  the 
species  at  the  time  it  is  listed,  u])on  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

(Conservation,  as  defined  under 
.section  3  of  the  Act.  means  to  use  and 
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the  use  of  all  methods  and  ijrocedures 
that  are  necessary  to  bring  an 
endangered  or  threatened  s])ecies  to  the 
point  at  which  the  nuiasiinis  provided 
imrsuant  to  the  Act  are  no  longer 
nec(!.ssarv.  Such  methods  and 
procedur(!s  include!,  hut  are  not  limited 
to,  all  activities  associated  with 
scientific  nisources  managenu!nt  such  as 
nisearch,  census,  law  enforcement, 
habitat  acejuisition  and  maintenance, 
])ropagation.  live  tra])])ing,  and 
transplantation,  and,  in  tlie 
extraordinary  case  where  population 
pressures  within  a  given  ecosystem 
cannot  he  otherwise  relieved,  mav 
include  regulated  taking. 

(Critical  habitat  receives  protection 
und(!r  .section  7  of  the  Act  through  the 
nujuirement  that  Federal  agencies 
ensure,  in  consultation  with  the  Service, 
that  any  action  they  authorize,  fund,  or 
carry  out  is  not  likely  to  result  in  the 
d(!struction  or  adverse  modification  of 
critical  habitat.  The  designation  of 
critical  habitat  do(!.s  not  affect  land 
ownership  or  establish  a  refuge, 
wilderne.ss,  reserve,  ])reserve,  or  other 
conservation  area.  .Such  designation 
do(!s  not  allow  the  government  or  ])uhlic 
to  access  jjrivate  lands.  Such 
designation  does  not  re(|uire 
implementation  of  restoration,  recoverv, 
or  (!nhancement  measures  by  non- 
F(!deral  landowners.  When!  a  landowner 
r(!(iu(!st.s  l''(!deral  agency  funding  or 
authorization  for  an  action  that  may 
affect  a  listed  sjiecies  or  critical  habitat, 
the  consultation  nujuirements  of  .section 
7(a)(2)  of  the  Act  would  apply,  hut  even 
in  the  event  of  a  destruction  or  adver.se 
modification  finding,  the  obligation  of 
the  Federal  action  agency  and  the 
landowner  is  not  to  restore  or  r(!cover 
the  speci(!s,  hut  to  implement  a 
reasonable  and  j)rudent  alternative  to 
avoid  destruction  or  adverse 
modification  of  critical  habitat. 

Under  section  8(.'5)(A)(i)  of  the  Acd’s 
definition  of  critical  habitat,  areas 
within  the  geogra])hical  area  occujiied 
by  the  species  at  the  time  it  was  listed 
are  included  in  a  critical  habitat 
designation  if  they  contain  jihysical  or 
biological  features  (1)  which  are 
essential  to  the  conservation  of  the 
s])ecie.s  and  (2)  which  may  recpiire 
.S])ecial  management  c:on,sideration,s  or 
])rotection.  For  the.s(!  ar{!as,  critical 
habitat  designations  identifv,  to  the 
extent  known  using  the  best  scientific 
and  commercial  data  available,  those 
jdiysical  or  biological  features  that  are 
essential  to  the  conservation  of  the 
species  (such  as  s])ace,  food,  cover,  and 
jn'otected  habitat).  In  idenlifyingtho.se 
physical  and  biological  features  within 
an  area,  we  focus  on  the  jjrincipal 
biological  or  physical  con.stituent 


elements  (j)rimary  constituent  elements 
such  as  roost  sites,  nesting  grounds, 
scxisonal  wetlands,  water  (pialitv.  tide, 
soil  type)  that  are  (!.ss(!ntial  to  the 
cons(!rvation  of  the  .s])ecie.s.  Primarv 
con.stituent  (!lements  ar(!  tho.s(!  .sp(!cific 
(!l(!ment.s  of  the  ])hvsical  or  biological 
featur(!.s  that  provide  for  a  s|)(!cie.s’  life- 
history  ])roce.s.ses  and  are  e.ssential  to 
the  con.s(!rvation  of  tlu!  .spi!cie.s. 

Under  section  8(.'j)(A)(ii)  of  the  Act’s 
definition  of  critical  habitat,  we  can 
designate  critical  habitat  in  areas 
outside  the  geogra|)hical  ar(!a  occupied 
by  the  .speci(!s  at  the  time  it  is  listed. 
u])on  a  determination  that  such  areas 
ar(!  e.ssential  for  the  con.servation  of  the 
species.  For  exam])le,  an  area  current Iv 
occupied  by  the  species  hut  that  was  not 
occupicul  at  the  time  of  listing  may  he 
essential  for  the  conservation  of  the 
species  and  may  be  included  in  the 
critical  habitat  designation.  We 
designate  critical  habitat  in  areas 
outside  th(!  geogra])hical  area  occupied 
by  a  species  only  when  a  designation 
limited  to  its  range  would  he  inadecpiate 
to  ensure  the  con.servation  of  the 
.sj)eci(!s. 

The  geogra])hical  area  occu|)ied  by 
Astnigdhis  lantiginosiis  var.  coachalhia 
at  the  time  it  was  listed  (1?)‘)8)  that 
contains  tlu!  physical  or  biological 
featur(!s  (essential  to  the  cons(!rvation  of 
tlu!  s])ecies  that  mav  nuinire  special 
management  consichaations  or 
])rotection  includes  “the  Uoachella 
Valh!y  h(!twe(!n  [the  cities  of]  Uahazon 
and  Indio”  (88  FR  .'i8.'598).  We  an! 
d(!.signating  these  areas  under  section 
8(.'))(A)(i)  of  the  Act’s  definition  of 
critical  habitat.  At  the  tinu!  of  listing, 
the  fluvial  sand  trans])ort  areas  were  not 
oc:i:upied  (nor  are  they  occupied  today); 
however,  we  have  identified  fluvial 
sand  transport  areas  as  e.ssential  for  the 
con.servation  of  A.  I.  var.  coachdlldd 
under  section  8(.'j)(A)(ii)  of  the  Act’s 
definition  of  critical  habitat, 
i.e.,’’|.s|pec:ific  areas  outside  the 
geogra])hical  area  occupied  hv  the 
s])ecie.s  at  the  time  it  is  listed,  u|)on  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
.s])ecie,s.’’ 

Section  4  of  the  Act  nKpures  that  we 
designate  critical  habitat  on  the  basis  of 
tlu!  best  scientific  and  commercial  data 
available.  I'lirther.  our  Policy  on 
Information  .Standards  Und{!r  the 
Fndanger(!d  Spi!cie.s  Act  (])uhli.shed  in 
the  F’ederal  Register  on  )ulv  1,  H)t)4  (."j!) 
FR  84271)),  the  Information  Quality  Act 
(section  .^l.'i  of  the 'rr(!a.sury  and  Ueneral 
Gov(!rnment  A])propriation.s  Act  for 
Fiscal  Year  2001  (Pub.  L.  10(i-.'5.'i4;  H.R. 
.'iO.IH)),  and  our  associated  Information 
Quality  Uiudelines  provide  criteria, 
e.stahlish  j)rocedure.s.  and  ])rovide 


guidance  to  ensure  that  our  decisions 
are  based  on  the  best  scientific  data 
available.  They  reepure  our  biologists,  to 
the  extent  consistent  with  the  Act  and 
with  the  u.se  of  the  h(!st  .scientific  data 
available,  to  use  primary  and  original 
.sources  of  information  as  the  basis  for 
recommendations  to  designate  critical 
habitat. 

Wh(!n  we  are  determining  which  areas 
should  he  designated  as  critical  habitat, 
our  primary  source  of  information  is 
generally  the  information  develo])ed 
during  the  li.sting  process  for  the 
species.  Additional  information  souri:e,s 
may  include  the  recovery  plan  for  the 
species,  articles  in  peer-r(!viewed 
journals,  conservation  })lans  developed 
by  States  and  counties,  scientific  status 
surveys  and  .studies,  biological 
assessments,  other  unpuhli.shed 
materials,  or  ex])ert.s’  oj)inion.s  or 
personal  knowledge. 

Habitat  is  dynamic,  anil  species  may 
move  from  one  ari!a  to  another  over 
time.  We  recognize  that  critical  habitat 
designated  at  a  particular  ])oint  in  time 
may  not  include  all  of  the  habitat  areas 
that  we  may  later  determine  ari! 
nece.ssarv  for  the  recoverv  of  the 
species.  For  these  r(!a.son.s.  a  critical 
habitat  designation  does  not  signal  that 
habitat  outside  thi!  designated  ar(!a  is 
unimportant  or  may  not  he  needed  for 
r(!coverv  of  the  species.  Areas  that  ari! 
im|)ortant  to  the  conservation  of  the 
s]K!cie.s.  both  inside  and  outside  the 
critical  habitat  designation,  will 
continue  to  hi!  subject  to:  (1) 
(Conservation  actions  implemented 
under  .section  7(a)(1)  of  the  Act,  (2) 
regulatory  j)rot  net  ions  afforded  by  the 
requirement  in  section  7(a)(2)  of  the  Ac.t 
for  Federal  agencies  to  insure  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  .s])ecie.s.  and  (8) 
prohibitions  described  in  .section  9  of 
the  Act.  Federally  funded  or  permitted 
projects  affecting  listed  .s])ecies  outside 
their  designated  critical  habitat  areas 
may  still  result  in  jeopardy  findings  in 
.some  cases.  These  protections  and 
conservation  tools  will  continue  to 
contribute  to  recovery  of  this  species. 
.Similarly,  critic.al  habitat  designations 
made  on  the  basis  of  the  best  available 
information  at  the  time  of  designation 
will  not  control  the  direction  and 
substance  of  future  recovery  plans, 
habitat  con.servation  plans  (IKiPs),  or 
other  species  conservation  ])lanning 
efforts  if  new  information  available  at 
the  time  of  these  planning  efforts  calls 
for  a  different  outcome. 

Physical  or  Biological  Features 

In  accordance  with  sections  8(.'j)(A)(i) 
and  4(h)(1)(A)  of  the  Act  and  regulations 
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a(  .K)  Cl'R  424.12.  in  determining  which 
areas  within  the  geograj)liical  area 
occupied  l)v  the  spijcies  at  the  time  of 
listing  to  designate  as  critical  habitat, 
we  consider  the  physical  or  biological 
featums  es.sential  to  the  conservation  oi 
the  species  and  which  may  nujiiire 
.sp(u:ial  management  considerations  or 
protection.  'I'lie.se  include,  hnt  an;  not 
limitiul  to: 

(1)  Space  for  individual  and 
])o|)ulation  growth  and  for  normal 
iMihavior; 

(2)  Food,  water,  air.  light,  minerals,  or 
other  nutritional  or  phvsiologic;al 
nupiirements: 

(3)  Ciover  or  shelter: 

(4)  Sites  for  breeding,  reproduction,  or 
rearing  (or  develo])ment)  of  offspring: 
and 

(5)  Habitats  that  are  protected  from 
disturbance  or  are  repre.sentative  of  the 
historical.  geograj)hical.  and  ecological 
distributions  of  a  species. 

We  derive  the  specific  physical  or 
biological  features  essential  to 
Astragalus  lentiginasus  var.  coaclwUaa 
from  studies  of  this  ta.xon's  habitat, 
ecology,  and  life  history  as  described  in 
the  Critical  Habitat  section  of  the 
propostid  critical  habitat  rule  published 
in  the  Federal  Register  on  Angn.st  25. 
2011  (70  FR  53224).  and  in  the 
information  prcisented  below. 

Additional  information  can  he  found  in 
the  final  listing  rnh;  published  in  the 
Federal  Register  on  Octolxir  0.  1008  (03 
FR  535t)0).  and  the  5-year  nn  iew  for  A. 

I.  yar.  coachaUaa  sigmid  on  S(!])t(Mnh(!r 
1.  2000  (Service  2000).  We  have 
det(;rmin(;d  that  A.  I.  var.  coachallaa 
r(!(|nires  the  following  physical  or 
biological  features: 

Spaca  for  Individual  and  Population 
drowth  and  for  Nornud  Bohavior 

Astragalus  lontiginosus  var. 
coachtdlae  has  a  limited  geographical 
and  ecological  distribution.  Within  its 
limited  range.  /\.  I.  \  ar.  coacludlao 
recjiiires  space  for  the  e.ssential 
geomorphological  processes  on  which  it 
dej)ends.  including  natural  tlnvial 
(water)  and  aeolian  (wind)  trans])ort  and 
deposition  of  sandv  substrates  (.see  the 
llahitat  section  of  the  proj)osed  critical 
habitat  rnU;  for  A.  1.  var.  coacludlao  for 
more  detailed  discussion  of  fluvial  and 
aeolian  sand  transport  in  Hoachella 
Valley  (70  FR  53220)).  Protection  of 
aeolian  and  llnvial  j)rocesse.s  is  crucial 
to  maintain  habitat  for  A.  I.  var. 
coachollaa.  Tliixse  processes  are 
resj)onsil)le  for  transporting  and 
dej)ositing  sand  that  is  the  foundation  of 
hal)itat  for  A.  I.  var.  coacludlao. 
Disruption,  redirection,  or  curtailment 
of  these  processes  can  result  in  a  lack  of 
adetpiate  amounts  of  .sand  to  |)roduce 


the  dilhiient  formations  that  sn])])()rt 
habitat  (for  examjjle,  active  dunes  and 
sand  fields).  Protecting  aeolian  sand 
transport  corridors  l)(!tw(!en  A.  I.  Vtir. 
coacindlao  ov.cun  v.mx'.s  is  also  im])ortant 
for  the  disptirscil  of  the  sp(!cies' 
windblown  fruits  into  tinnporally 
nnoccu|)ied  habitat  to  reestal)lish 
reproductive  occurrences 
(metapopnlation  .structure).  Astr(ig(dus 
lontiginosus  var.  coachollao  can  jiroduce 
fruit  and  viable  seed  at  very  low  rat(!s 
without  th(!  aid  of  insect  ])ollinator.s.  but 
is  dependent  n|)on  insect  i)ollinators  to 
generate  the  amount  of  seed  typic;ally 
produced  by  individuals  of  the  taxon 
(Meinke  at  al.  2007.  j).  37;  also  .see 
comment  number  7  in  the  .Snmmarv  of 
Comments  and  Recommendations 
section  bcdow).  Protecting  aciolian  sand 
transport  corridors  also  provides  .sj)ace 
for  pollinator  movement  between 
occurrences,  which  is  important  for  the 
long-term  maintenance  of  occnrnmces. 
'rhendbre.  bas(;d  on  tin;  information 
above,  we  identify  anias  supporting 
aet)lian  sand  transport  corridors  that 
provid(i  space  for  seed  disj)ersal  and 
pollinator  movcmient.  to  he  ])hysical  or 
biological  leatnres  e.ssential  to  the 
conservation  of  this  taxon. 

Pood.  Water.  Air.  Light.  Minonds,  or 
Other  \’utrition(d  or  Physiologieid 
Be(]uireinents 

Astrag(dus  lentiginosus  var. 
eoitchellae  is  primarily  found  on  various 
typ(!S  of  .sand  formations  including 
active  .sand  dimes,  .stabilized  or  partially 
stabilized  dunes,  active  sand  fields, 
stabilized  sand  fields,  shielded  sand 
dimes  and  fields,  ephemeral  sand  fields, 
and  alluvial  sand  de])osits  on  lloodplain 
terraces  of  active  washes.  Fach  of  these 
sand  dejiosit  formations  provides 
habitat  for  A.  /.  var.  coae.hellae  to 
varying  degrees  (see  II(d)itat  .section  of 
the  ])ro])osed  critic:al  habitat  rule  for  A. 

I.  var.  coachellae  for  further  disc:ussion 
of  .sand  formations  that  snjiport  the 
taxon  (78  FK  5322())).  The  taxon  also 
requires  moving  water  and  air  to 
transjKirt  sand  from  areas  when;  the 
sand  originates  to  occiniied  habitat  areas 
(depositional  areas)  (jirecijiitation 
occurs  mostly  during  large  winter 
storms  and  intense  summer 
thunderstorms  ((Griffiths  et  at.  2002,  p. 
5)).  Astrag(dus  lentiginosus  var. 
eoachellae  ci\n  be  found  in  abundant:e 
on  shielded  sand  fields,  and  the  A.  I. 
var.  eoaehellae  plants  in  the.se  areas  are 
imjjortant  for  the  conservation  of  the 
taxon.  However,  we  do  not  consider 
shielded  habitat  to  contain  the  physical 
or  biological  features  essential  to  the 
conservation  of  the  taxon  because  these 
areas  are  jiermanently  cut  off  from  the 
sand  transj)ort  system.  Shielded  areas. 


although  they  cnrrentlv  contain  sand 
formations,  will  eventually  lose  these 
formations  as  the  winds  remove  sand 
over  time.  Therefore,  based  on  the 
information  above,  we  identify  the  other 
above-mentioned  .sand  formations 
(active  sand  dunes,  stabilized  or 
partially  stabilized  dunes.  ai;tive  .sand 
fields,  stabilized  sand  fields,  ejihemeral 
.sand  fields,  and  alluvial  sand  de])osits 
on  floodiilain  terraces  of  active  washes) 
to  be  a  physical  or  biological  feature 
essential  to  the  conservation  of  this 
taxon. 

'file  specific  jihvsiological  and  soil 
nutritional  needs  ol  A.stragidus 
l(mtiginosus  var.  coachellae  are  not 
known  at  this  time.  The  taxon  shows 
variation  in  productivity  and  life-history 
patterns  that  appear  to  coincide  with 
local  variations  in  precipitation  (wetter 
years  result  in  higher  levels  of  .seed 
germination  (for  examjde.  Barrows 
1987,  |).  2))  and  variations  across  its 
range  (plants  in  the  northwestern 
])ortion  of  the  range  where  rainfall  is 
higher  are  more  likely  to  grow  larger 
and  survive  into  their  second  year  or 
longer  (Meinke  et  al.  2007.  ]).  '25)). 
However,  the  specific  optimal  soil 
moisture  range  for  the  taxon  is 
unknown. 

Additionally,  the  taxon  does  not  grow 
in  some  areas  that  ap])ear  to  contain 
suitable  habitat.  For  example. 

Astrag(dus  lentiginosus  var.  coachellae 
grows  on  some  jjortions  of  the  alluvial 
sand  deposits  on  floodplain  terraces  of 
Morongo  Wash,  but  not  others,  and  it 
does  not  grow  in  the  bed  of  the  wash 
when  the  bed  is  dry  even  though  the 
bed  contains  .sandv  substrates  ().  Avery, 
lISFWS  Biologist,  pers.  obs.  2004- 
200‘)).  These  apparent  inconsistencies 
may  be  due  to  microsite  differences 
(such  as  nutrient  availability,  soil 
microflora  or  microfauna,  soil  texture, 
or  moisture).  Research  is  needed  to 
determine  the  si)ec;ific  nutritional  and 
])hvsiol()gical  reijuirements  of  A.  I.  var. 
coachellae. 

Sites  for  Reproduction 
Astrag(dus  lentiginosus  var. 
coachellae  jilants,  like  most  plants,  do 
not  require  areas  for  breeding  or 
reproduction  other  than  the  areas  they 
occiqiy  and  any  area  nece.ssary  for 
liollinators  and  seed  dis|)ersal. 
Re])rodncti()n  sites  accommodate  all 
])hases  of  the  ])lant's  life  history.  Seeds 
likely  reipiire  certain  soil  conditions  to 
germinate  (for  example,  moi.stnre  and 
nutrient  levels  within  a  certain  range  or 
close  proximity  to  the  .soil  surface),  hut 
as  discus.sed  above,  we  do  not  yet  know 
what  tho.se  rec]uirements  are.  In 
addition,  wind  is  important  for  the 
dispersal  of  the  windblown  fruits  into 
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teni])orally  unoccaipitul  hal)itat 
(m(!tai)()|)iilati()n  structure)  ot  /.  var. 
couclwlhw. 

The  primary  visitors  oi'  Astragalus 
lantiginosus  var.  coachallaa  ai)])ear  to  l)e 
uonnative  lioueyl)e(;s  (Apis  nwUifura) 
(Meiuk(!  at  al.  2()()7,  |).  3()).  These  hees 
a])pear  to  he  tlexihle  in  tlieir  clioicc;  ol 
nesting  sites.  For  exain])l(;.  luu;  nests 
were  Idnnd  in  discardcul  tires,  in 
'I'aniarix  spp.  trees,  and  under  a  l)ridge 
near  A.  I.  var.  caaahaihui  ocx.nrnmces 
(Meinke  at  al.  2()()7,  p.  30). 

Native  solitarv  hees.  which  inav  he 
tlie  natural  pollinators  od  A.stragalus 
laiitiginosiis  viu'.  coachallaa,  utilize 
.several  plant  s])ecies  as  ])ollen  and 
nectar  sources  (Karron  1987.  p.  188). 
Maintaining  adequate  populations  of 
lhe.se  hees  within  or  near  A.  I.  var. 
coachallaa  occurnmces.  as  well  as 
hetween  A.  1.  var.  coachallaa 
occurrences,  likely  de]jends  on  the 
])r(!sence  ol  a  variety  ot  native  plants  in 
sufficient  mnnhers.  We  do  not  know, 
however,  why  native  hees  have  not  yet 
been  oh.served  pollinating  A.  I.  var. 
coachallaa.  Until  si)ecific  pollinators  for 
A.  I.  var.  coachallaa  are  identified,  we 
are  nnahle  to  consider  protection  of 
lhos(!  pollinators’  s])ecific  habitat 
ex])licitly  via  this  critical  habitat 
designation.  Therefore,  based  on  the 
information  above,  we  identify  aciolian 
.sand  transport  corridors  as  providing 
space  needeil  for  i)ollen  and  .seed 
disjjersal  and  pollinator  movement  to  he 
a  ])hy.sical  or  biological  feature  essential 
to  the  conservation  of  this  taxon. 

Habitats  Protactad  From  Disturbanca  or 
Hajnasantativa  of  tha  Historical . 
Clao^raphic(d,  and  Ecologic(d 
Distributions  of  tha  Taxon 

Astra<>(dus  lantiginosus  var. 
coachallaa  is  strongly  associated  with 
active,  stabilized,  e])hemeral.  and 
shielded  .sandy  substrates  in  the 
(ioachella  Vallcw  (Sanders  and  Thomas 
Olsen  Associate's  1998.  j).  3;  Barrows 
and  Allcm  2007.  p.  323).  'I’liis  taxon  is 
primarily  found  on  loose  aeolian  (wind 
transported)  or  fluvial  (watcir 
transjjorted)  sands  that  form  dunces  or 
.sand  fields  and  along  margins  of  sanclv 
wa.shces  (Sanders  and  Thomas  Olsen 
As.sociates  1998,  p.  3).  lMea.se  see  the 
Bac:kgrc)uncl  sec.tion  above  for  a 
cle.sc:rii)tic)n  of  the  .sand  transport 
system. 

In  order  to  maintain  adcuiuate 
rejelenishment  of  sands  into  aceolian 
.sand  depositional  areas,  it  is  important 
that  sand-transport  c:c)ri ictors  hetwceen 
fluvial  and  aeolian  sand  depositional 
areas  remain  unohstrucied  for  wind 
passage.  'I'he  strong  wind  energy  in  this 
region  c:an  also  erode  sands  from  wash 
margins  and  suitable  A.  1.  var. 


coachallaa  habitat,  temporallv  .shifting 
A.  I.  var.  coachallaa  habitat  into  other 
areas,  and  thcaehy  allowing  the  taxon  to 
hc!  disjeersed  and  to  c;c)lc)nize  new  areas 
or  rcn;c)lonize  previously  oc;c;u])icnl  arcais. 
As  a  residt,  it  is  cd.so  nec:e.s,sarv  to  |)rc)tec;t 
sufficaent  space  to  allow  for  thc;.se 
dvuamic.  aciolian  .sand  deposits  to  shift 
in  their  distrihution.  'rherefore.  hascal 
on  the;  information  above,  we  iclc;ntifv 
the  fluvial  and  aeolian  jeortions  of  the 
sand  trans])ort  .system  that  ])rovicle 
habitat  prc)tc;ctecl  from  disturbance  or 
r(;pre.sentative  of  the  histc)ric:al, 
gc;c)graphic;al,  and  c;c:olc)gic:al 
distributions  of  the  taxon  to  he  a 
phv.sic:al  or  biological  feature  c;.ssc;ntial 
to  the  c:c)nservation  of  this  taxon. 

Primary  (Constituent  Element  for 
Astragalus  lentiginosus  var.  coac;hellae 

llnclc:r  the  Ac;t  and  its  implementing 
ingulations,  we  are  rc;ciuirecl  to  identifv 
the  j)hy.sic;al  or  biological  fccatures 
es.sential  to  the  c:c)n.sc;rvation  of 
Astrag(dus  lantiginosus  var.  coachallaa 
within  the  geogra])hical  arc;a  occ;u])ied  at 
the  time  of  li.sting,  focaising  on  the 
fc;aturc;.s’  ])rimary  c:on.stituent  elements 
(P(CE.s).  Primary  constituent  elements 
are  tho.se  s])c;c:ific:  elements  of  the 
phvsic;al  or  hic)logic:al  fc;atures  that 
provide  for  a  spc;c:ic;.s’  life-history 
proces.ses. 

Ba.secI  on  our  cairrcait  knc)wlc;clgc;  of 
the  ])hy.sic:al  or  hiologicad  fc;aturc;.s  and 
habitat  characteristic's  reciinrc;d  to 
sustain  the  taxon’s  life-historv 
procc;.s.sc;.s.  we  determine  that  the 
])rimary  ca)u.stituc;nt  element  s}K;cific:  to 
Astragedus  lantiginosus  var.  coachallaa 
is; 

.Sand  formations  as.soc:iated  with  the 
sand  transport  sy.stem  in  (;c)ac;hella 
Valley,  (California.  These  sand 
formations  have  the  following  featurccs: 

(a)  Thc;y  are  active  sand  clunc;.s. 
stahilizecl  or  partially  .stabilized  sand 
dunes,  active  or  stabilized  sand  fields 
(inc:luding  hunnnoc:ks  forming  on 
lc;cnvarcl  sides  of  shrubs),  ephc;meral 
sand  fields  or  dunes,  and  fluvial  sand 
dejjosits  on  floc)cl])lain  terrac:c;.s  of  active 
washes. 

(h)  'rhc;y  are  found  within  the  fluvial 
sand  depositional  areas,  and  the  ac;olian 
sand  .source,  transport,  and  depositional 
arc;a.s  of  the  sand  transport  sy.stem. 

(c:)  rhc;y  comprise  sand  originating  in 
the  hills  surrounding  (Coac:hella  Valiev 
and  alluvial  dc;j)c).sit.s  at  the  base  of  the 
Indio  Hills,  whic.h  is  mc)vc;ci  into  the 
valley  by  water  (f  luvial  trans])ort)  and 
through  the  valley  by  wind  (ac;c)lian 
trans])ort). 

We  consider  the  fluvial  sand 
cle})ositional  areas  and  the  accolian  sand 
source,  tran.si)ort,  and  depositional  areas 
of  the  sand  transport  system  clesc;rihecl 


in  (h)  to  he  within  the  gc;ographic:al  area 
oc.cupiect  by  Astragalus  lantiginosus  var. 
coachallaa  at  the  time  the  taxon  was 
listed,  whc;rc;a.s  the  fluvial  saud 
transport  arc;a,s  referenc:c;cl  in  (c;)  are 
cc)n.siclerc;cl  to  hc;  outside  the: 
gc;c)graj)hic:al  arc;a  occ;upic;cl  by  the  taxon 
at  the  time  of  listing  or  currentlv.  The 
.sand  formations  provide  substrate; 
c:ompouc;nts  and  c:c)nclitic)n.s  siutahle  for 
growth.  The  ac;olian  sand  transport 
c;c)rridc)r  also  provides  .spac:c;  for  .sc;c;d 
cli.spc;r.sal  and  pollinator  movement 
nc;c;dc;d  to  maintain  sand  movement  and 
gc;nc;tic  diversity  of  the  taxon. 

With  this  clc;.signatic)n  of  c:ritical 
habitat,  we  identify  the  physic:al  or 
hiologic;al  fc;aturc;.s  essential  to  the 
conservation  of  the  taxon,  focaising  on 
the  iclc;ntific:ation  of  the  featurc;s’ 
primary  c;onstituc;nt  element  sufficiient 
to  support  the  life-history  proc:e.ssc;.s  of 
the  taxon. 

.Spc;c;ial  Managc;mc;nt  Considerations  or 
Protc;c:tion 

When  dc;.signating  c;ritic:al  habitat,  we 
a.s.sc;.ss  whc;ther  the  .spc;c:ific;  areas  within 
the  geographical  arc;a  occ:upit;cl  by  the 
.si)c;c:ies  at  the  time:  of  li.sting  c:c)ntain 
fc;aturc;.s  that  are  c;.ssc;ntial  to  the; 
c;on.sc:rvatic)n  of  the  s))c;cic;.s  and  that  mav 
ri;c]nire  spc;c:ial  management 
considerations  or  protc;c.tic)n.  The 
fc;aturc;s  c;s.sc;ntial  to  the  cc)n.sc;rvatic)n  of 
this  taxon  may  rc;ciuirc;  .sj)c;c:ial 
management  c.onsiderations  or 
protc;c;tion  to  rc;cluc:c;  the;  following 
thrc;ats:  clirc;c:t  and  indirc;c.t  c;ffc;c;t.s  of 
development  (urban  and  rc;crc;atic)nal), 
uonnative  plant  .spc;c:ic;.s,  unauthorized 
off-highway  vehic;lc;  (OHV)  impac;ts, 
milling  and  other  ac:tivitic;s  or  .structures 
that  may  c:au.se  alteration  of  strciam  flow, 
and  groundwater  pumping. 

Davalopmant 

'fhe;  CCoac;hc:lla  Vallc;y  c:c)ntinuc:.s  to 
attract  inc:rc;asing  numhc;rs  of  people 
and  as.sc)c;iated  nrhau  clevelojmient. 
Urban  and  rc;c:rc;atic)nal  development 
c:an  impact  Astragalus  lantiginosus  var. 
coachallaa  directly  hv  c:onverting 
suitahle,  c)ftc;n-c)c:c:u])ied.  habitat  to 
.struc;turc;s.  infrastructure,  lanclsc:aping, 
or  othc;r  nonnatural  ground  c:ovc;r  that 
doc;.s  not  siqiport  the  growth  of  the 
taxon.  .Strnc;tures  and  lanclsc:aping  c;an 
also  impac.t  A.  I.  var.  coachallaa  habitat 
indirec:tly  by  altering  loc:al  aeolian  and 
fluvial  regimcis.  Suc.h  alterations  can 
result  in  clc;graclecl  A.  I.  var.  coachallaa 
habitat  downstream  or  downwind  of 
clc;vc;lopc;cl  areas  by  inhibiting  the 
movement  of  loose,  unconsolidatcid 
.sands  nc;c;clc;d  for  the  formation  and 
maintc;nanc;c;  of  suitahle  habitat  vital  to 
the  growth  and  rcijiroduc.tion  of  the 
taxon.  If  the  sand  transjiort  .system  is 
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altered,  sand  cannot  be  moved  through 
the  valley  effectively  to  replace  sand 
lo.st  from  the  system  downstream/ 
downwind  as  a  result  of  ongoing  fluvial 
and  aeolian  processes. 

Special  management  considerations 
or  protection  of  the  essential  phvsic:al  or 
biological  features  within  critical  habitat 
areas  an;  needed  to  address  the  threats 
po.sed  to  Aslnigdliis  Icntiginosus  var. 
codclwlhw  habitat  by  urban  and 
recreational  development.  Management 
actions  that  could  ameliorate  these 
threats  include,  hut  an;  not  limited  to: 
Protection  of  lands  that  suj)port  suitable 
habitat  and  as.sociated  sand  transport 
.systems  and  siting  future  development 
such  that  disruption  of  Iluvial  and 
aeolian  sand  transport  jjroce.sses  is 
minimized  and  de])osition  areas  are 
pre.served.  These  management  actions 
will  protect  the  essential  physical  or 
biological  features  for  the  taxon  by 
decreasing  the  direct  loss  of  habitat  to 
development  and  hv  lu;l])ing  to 
maintain  the  sand  transj)ort  system  and 
sand  deposition  areas  that  together 
provide  the  sand  formations  that  an; 
nece.ssary  components  of /f.  /.  var. 
coachdlldd  habitat . 

Pr(;s(;rving  large  areas  of  suitahle 
habitat  with  intact  wind  and 
d(;positional  r(;gimes  and  ])r(;serving 
ar(;as  vital  to  tin;  maint(;nanc(;  of  the 
sand  transport  syst(;m  are  important  to 
maintain  existing  habitat  and  ])n;vent 
further  habitat  loss.  !’r(;serving  a  variety 
of  diff(;r(;nt  habitat  types  (for  examj)le. 
.sand  dunes,  sand  fi(;lds)  throughout  tin; 
rang(;  of  the  taxon  should  help  maintain 
the  g(;netic  and  demogra])hic  diversitv 
(individuals  in  different  age  class(;s  at 
any  given  time)  of  Astidgahts 
Iddiiginnsds  var.  coachdlldd. 

Designing  and  orienting  structures, 
infra.structure.  and  landscaping  such 
that  they  minimize  the  blockage  of  .sand 
movement  will  also  help  to  prevent  the 
disruption  of  the  sand  transjjort  system 
and  further  habitat  lo.ss.  For  exainjile. 
orienting  a  building  so  that  the  face  of 
the  building  is  at  an  ohlicpu;  angle  with 
the  prevailing  wind  din;ction  mav  allow 
more  sand  to  move  around  the  building 
than  would  ot:cur  if  the  face  of  the 
building  were  at  a  right  angle  with  the 
direction  of  windblown  .sand 
movem(;nt.  Planning  d(;veloi)ment  such 
that  structures  and  land.sca])ing  an; 
located  outside  of  areas  vital  to  sand 
transport  will  also  helj)  l(;.ssen  the 
degradation  of  Astragahis  Idniiginosds 
var.  codciwllaa  habitat. 

Nodddiivd  I^lddts 

Invasive  nonnative  plant  sjjecies, 
such  as  Brassicd  todmcfortii  (Saharan 
mustard),  Schisidds  hcdhatds 
(Mediterranean  grass),  and  Sdlsola 


tragds  (Russian-thisth;),  can  impact 
Aslnigdlds  Iddtiginosds  var.  codchdlUw 
habitat  by  stabilizing  loo.se  .sedim(;nts 
and  r(;ducing  transport  of  .s(;dim(;nt  to 
downwind  areas,  thus  making  habitat 
unsuitabh;  for  A.  I.  var.  codchdlluv. 
Additionally.  V’umur/.v  spp.  (salt  cedar) 
can  cn;at(;  wind  br(;aks  in  tin;  aeolian 
trans])ort  .sy.st(;m  and  is  u.sed  to  d(;cr(;a.s(; 
tin;  movem(;nt  of  .sand,  for  (;xamph;, 
onto  railroad  tracks  and  infrastructun; 
right-of-ways  in  the  ('.oachella  Valley. 
l)(;n.se  cov(;r  of  nonnative  taxa  may  akso 
imp(;de  the  natural  wind  dispersal  of 
the  matun;  fruits  of  A.  I.  var.  coachdlldd. 
'fhis  will  curtail  natural  re])roiluction 
within  a  given  site  and  natural  dispersal 
to  repo|)ulat(;  t(;mporallv  unoccu])ied 
sites. 

Management  activities  that  could 
ameliorate  the.se  threats  include,  but  are 
not  limited  to:  Active;  r(;moval  of 
nonnative  ])lant  species  and  targeted 
herbicide  application  (jjrovideel 
herbicid(;s  can  be  shown  not  to 
negatively  im|)act  Astragalds 
Iddtigidosds  var.  codchclhia  i)lant.s  or 
.s(;(;d.s).  3'h(;se  manag(;ment  activities 
will  prot(;ct  tin;  (;.s.sential  ])hy.sical  or 
biological  features  for  tin;  taxon  bv 
helping  to  control  nonnative  plants, 
which  can  degrade;  Astragalus 
laiitiginosds  var.  coac.hallaa  habitat. 

Ihndilhori/.ad  Off-Highwav  Vchicia 
lOIlV]  Idiparts 

I Inaeithe)rize;el  OIIV  eise;  may  impae:t 
Asiragalds  huitigidosds  var.  coachallaa 
habitat  by  making  substrate  e:e)nelitie)ns 
unsuitabh;  fe)r  gre)wth  thre)ugh  the; 
alteratie)!!  e)f  the;  sanel  tran.si)e)rt  syste;m, 
e:hanges  in  plant  e:e)nmumity 
e;ompe).sitie)n.  and  disruptie)n  e)f  the; 
suh.strate,  which  e:an  e:au.se;  .se)ils  te;  lo.se 
moisture;  ami  may  akse;  impact  se)il 
mie;roflora  eer  mie:rofauna  (IISFVVS  2008, 
j).  87()(}).  The  native;  plant  e;ommunitv 
as.se)e:iate;el  with  A.  I.  var.  coachellae 
habitat  alle)ws  fe)r  sanel  move;nn;nt  anel 
elo(;.s  ne)t  inhibit  eli.s])(;r.sal.  Disturbane:e 
from  OMV  eise  e:an  affe;e:t  the;  |)lant 
e:e)mj)e).sition  e)f  the;  native;  plant 
e;e)mnumity.  Management  ae:tivitie;s  that 
e;e)edel  ame;lie)rate;  the  thr(;at  e)f 
unauthorize;el  OllV  use  ine:luele;  fe;ne;ing 
anel  signage;  e)f  habitat  ar(;as  te;  assist  in 
eelue.ating  the;  |)ublie;  anel  engaging  le)e:al 
authen  ities  te;  im|)re)ve;  the;  e;nfe)re:e;m(;nt 
of  laws  pre)hibiting  OHV  unauthe)rize;el 
use.  (ie)ntre)l  e)f  unauthe)rize;el  OHV  use 
in  habitat  e)e;e:upie;el  by  A.  I.  var. 
voachalhw  has  re;e:e;ntly  impre)ve;el 
thre)ugh  the;  e;ife)rt.s  e)f  a  leK:al  law 
e;nfore:e;meait  task  fe)re:e;  in  habitat  ar(;as 
ine:lueling  laneis  manage;el  by  the;  l}ure;au 
of  Land  Management  (BLM)  in  the; 
\Ville)W  He)le;  (ele;])e).sitie)nal  are;a  in  Unit 
3)  anel  Snow  Ore;e;k  (ele;pe).sitie)nal  are;a  in 
Unit  1)  are;a.s,  althe)ugh  OHV  use 


remains  e)n  many  ])rivate;ly  owneel 
laneis. 

Altaratiod  of  Stracdd  Flow 

The;  ce)nstrue:tie)n  anel  e)pi;ratie)n  of 
water  |)i;re;e)lation  |)onels.  sanel  anel 
grave;l  mines,  anel.  te;  a  le;.sse;r  de;gre;e;. 
dike;.s  and  elehris  elams  can  ne;gative;lv 
im])ae:t  Astragahis  lodtigidosas  var. 
roachaUao  habitat  ifthe;y  preveait  the 
fhivial  trans])ort  e)f  sanel  te;  habitat  are;a.s 
through  eliversie)!!,  e.hanne;lizatie)n.  or 
damming  (Uriffiths  at  al.  2()()2,  p]).  13. 
23).  Fe)r  e;xample;.  the;  pe;re:e)latie)n  pomls 
e:e)nstrue;le;d  e)n  BI.M  anel  Cie)ae:he;lla 
Valh;y  \Vate;r  Distrie:t  laneis  in  the 
Whitewater  River  ne)e)elplain  have; 
substantially  altered  the;  tran.spe)rt  of 
sanel  te;  habitat  are;as  elownstream  anel 
deewnwinel.  residting  in  the  .seve;re 
ele;graelalie)n  of  .sanel  anel  le).s.s  e)f /I.  /.  var. 
coachallaa  habitat  in  these;  areas 
(Griffiths  at  al.  2()()2.  j)p.  (i,  42). 

Management  ae:tivities  that  e;e)ulel 
ame;lie)rate;  the;  thre;at.s  ])e).seel  te; 
Astragahis  lantiginosas  var.  coachallaa 
habitat  by  alte;ratie)n  e)f  stre;am  !le)W 
ine:lude;.  but  are;  not  limited  te;:  Weaking 
with  e:one;e;rn(;el  ])artie;.s  to  finel  and 
imj)le;me;nt  alternatives  that  allow  ibr 
the;  r(;me)val  e)r  r(;e:e)nfiguratie)n  e)f 
e;xi.sting  harriers  to  fluvial  sanel 
trans])e)rt.  re;sle)ring  sand  tran.s])e)rt  te;  a 
me)re;  natural  .state,  anel  we)rking  with 
cone:(;rne;el  parties  te;  ele;sign  and 
im])le;ment  future;  |)re)je;e;t.s  te;  maximize; 
e:e)nse;rviition/re;.ste)ralie)n  e)f  natunil  siinel 
transpent.  The;.se;  mamigemenl  ae;tivitie;s 
will  pre)te;e:t  the;  essential  phv.sie:al  eer 
bie)le)gie:;d  fe;ature;s  ibr  the;  taxon  by 
he;l])ing  te)  maintain  the;  .sanel  tran.s])e)rl 
systeni  th.it  pre)viele;.s  the;  sanel  that 
e:re;ate;.s  the;  sanel  ibrmatienis  tlnit  feerm 
the;  basis  e)f  A.  I.  var.  coachallaa  habitat. 

(h'oiddlwatar  Paniping 

Hummoe:k.s  (loe:al  ace;unudatie)n.s  e)f 
sanel  that  ibrm  when  sanel  ae:e;umulate;s 
cirounel,  anel  is  helel  in  ])lae:e;  by,  .shrubs 
e)r  e:lumps  e)f  ve;ge;tation)  Ibrmeel  bv 
Prosopis  spp.  (me;.seiuite;,  whie;h  has 
ele;e;j)  taj)  roe)t.s  te)  re;ae:h  gre)unelwate;r, 
anel  is  thus  aelve;rse;ly  impae:te;el  when 
the;  gre)unelwale;r  table;  is  le)we;re;el 
be;ve)nel  the  re;ae:h  e)f  its  re)e)ts)  anel  other 
shrubs  e;e)ntribute;  te)  the;  e:re;atie)n  anel 
.stabilizatie)!)  e)f  sanel  elunes  anel  semel 
fielels  by  ane:he)ring  elune;.s  anel  making 
them  less  vidnerable  te)  winel  e;re)sie)n. 
Winelhlown  siinel  ae:e;umulate;.s  in  are;a.s 
where;  winel  .spe;e;el  is  re;elue:e;el  (by 
te)])e)gmphie;al  features,  re)e;ks.  shrubs,  e)r 
e)tiu;r  e)bje;e:t.s)  near  the;  gre)unel 
(Fryberger  .mel  Ahlbranelt  197t),  p.  440). 
Prosopis  ghdidiilosa  var.  torray(dia 
(he)ne;y  meseiuite)  is  the;  mttive  meseiuite 
in  we;stern  Riversiele  (iounty.  The; 

.shrubs  in  the;  humnu)e;k  help  te)  stabilize 
anel  suj)j)e)rt  sanel  eleposits  arounel  the; 
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liuiniiiock.  which  support  Astnigahis 
lontigwosns  var.  coadwihw  occurnmcos 
ami  Its  sand  diim;  and  Hold  hal)itat. 

I  huso  shriihs.  unliko  iioiinativo  plants 
n-sed  as  wiiulhroaks  as  discussed  ahove, 
do  not  degrade  A.  1.  var.  coachalhu- 
liahitat  hysuhstantiallv  hlocking 
movement  oi  sand  to  hal)ital  areas 
downwind.  The  inesejuile  shrulis  in  the 
Oanning  Fanlt/Willow  Hole  area  are 
senescent  and  appear  to  he  dving.  likely 
dne  to  ongoing  artil'icial  lowering  of  ' 
groundwater  levels  in  the  suhha.s^n  to 
provide  water  lor  hnnian  use  (Mission 
Springs  Water  District  2008,  ji.  4-97) 
Similar  nies{]uite  hunnnocks  that 
oxi.sted  hi.storically  have  already  been 
ost  in  and  near  the  Thon.sand  l^ilins 
Roserve  (in  the  Thousand  Palms 
Conservation  Area),  likely  due  to 
groundwater  withdrawals  (based  on 
water  well  log  data,  field  observation 

■111,'  /‘A‘  "■ 

^000).  Loss  ol  the  anchoring  inesciuitc* 
•shriihs  will  lead  to  the  lo.ss  of  the 
associated  hummocks  over  time  hv  the 
orosum  ol  sand  dejiosits.  therefore 
aflecting  A.  1.  var.  codchallcK;  habitat 
.samT''  Iw  the  trapping  of 

Management  activities  that  could 
ameliorate  the  threats  posed  to 
Astragalus  Iciitiginosas  var.  coaclwjlaa 
liahitat  by  groundwater  pumping 
include,  hut  are  not  limited  to; 

Suhsurlace  irrigation  of  existing 

me.s(|uitepiant.s.  andiheplantino  i 

'■‘istoring.  and  irrigating  of  me.sciuite 
when:  needed;  and  removal  of  extensive  ■ 
tamarisk,  which  can  compete  with  A.  I. 
var.  coachallaa  for  groundwater,  alorn- 
railroad  rights-of-way,  water  courses.'’  ‘ 

oases,  etc.  These  management  activities  t 
wil  protec.l  the  e.ssential  physical  or  , 

liiological  features  for /I.  I  var  ^ 

coachellaa  by  helping  to  maintain  much  ' 
ot  the  extant  inesciuite  hummocks 
within  the  range  of  the  taxon  and  hv 
nistoring  an  undetermined  acreage  of 
Iiistorical  mescpiite  hnmmocks  that  ' 

maintain  (or  will  maintain)  iiortions  of 
A.  I.  var.  coacliellaa  habitat 
In  summary,  threats  to  Astra-alas  *) 

t^ntigiuosus  var.  coadwllaa  habitat 
include  urban  and  recreational 
deyeloinnent.  nonnative  plant  sjiecies, 

C)H\  imjiacts,  alteration  of  stream  flow  ' 
<md  groundwater  ])umping.  We  find  tha’t 
the  areas  designated  as  critical  habitat 
within  the  geograjihical  area  occupied  .  , 
liy  the  taxon  at  the  time  of  li.stin» 
oontain  the  physical  or  biological 
loninres  es.sential  to  the  conservation  of  J'*’ 
A.  I.  var.  coadidlaa  and  that  these 
teatures  may  reejuire  speciial 
management  considerations  or 
protection.  Special  management 
considerations  or  protection  may  hi' 
ro(|uired  to  eliminate,  or  reduce  to  a  n,'" 


10457 


negligible  level,  the  threats  affecting 
each  unit  or  subunit  and  to  jireserve  and 
maintain  the  e.ssential  features  that  the 
critical  habitat  units  and  subunits 
provide  to  /I.  /.  var.  caadiallaa. 
Additional  di.scn.ssions  of  threats  facing 
individual  sites  are  provided  in  the 
individual  unit  descriptions  in  the 
Critical  Habitat  Designation  .section 
below. 


.  \  <  r.  (.o(iclwll(i(‘  may  only  he  occupied  l)v 
M  iH  in  he  .soil  .seed  hank  and  not  |hv  anf 
oasi Iv  idenldiahle  vegetative  form(.|  the 
predictive  power  ol  a  model  is  siinilarlv 
unportant.  (Kuans.  21)1 1 .  p.  i ) 


Criteria  U.sed  To  Identify  Critical 
Habitat 

As  reipiired  by  section  4(b)(2)  of  the 
Act.  we  ii.se  the  best  .scientific  and 
‘■‘>*n'"crcial  data  available  to  designate 
critical  habitat.  We  reviewed  available 
inlormation  pertaining  to  the  habitat 
I ecjuirements  of  the  .spet.des.  In 
accordance  with  the  Act  and  its 
implementing  regulation  at  .'jO  CFR 
424.12(e).  we  considered  whether 
I  csignating  additional  area.s — outsidi' 
those  currently  occupied  as  well  as 
tho.se  occiijiied  at  the  time  of  li.stin»— 
are  necessary  to  ensure  the  conserxmtion 
of  the  spocie.s.  We  relied  on  information 
in  ai  1C  es  m  peer-reviewed  journals,  the 
1  Coachella  Valley  M.SHClVNCCP  survey 

reports  and  other  unpublished 

materials,  and  ex])erl  opinion  or 
pcnsonal  knowledge.  We  also  u.sed  the 
model  developed  by  the  Coachella 
.illey  Mountains  Conservancy  (CVMC) 
to  help  identify  Astragalus  lentioinasus 
var.  coadidlaa  habitat  (CVMC  2004). 
I'lnally.  we  u.sed  information  from  the 
proposed  (tiO  FK  74408:  December  14 

14.  2005)  critical  habitat  rules,  the 
cinrent  5-year  status  review  (Service 
2009),  the  proposed  revi.sed  critical 
liahihU  ruM7(U.Rr,:i224;A„gu.s(  25, 
^(Hl).  and  other  information  in  onr 
Ides. 

We  are  designating  critical  habitat  in 
areas  within  the  geographical  area 
occupied  by  the  species  at  the  time  of 
listing  in  1998.  We  akso  are  designatiim 
s))ecific  areas  outside  the  geographicar 
area  occuined  by  /I.  /.  var.  coadidlaa  at 
the  time  of  listing,  becau.se  we  have 
|lctermined  that  such  area.s  are  e.ssential 
toi  the  conservation  of  the  taxon.  These 
areas  support  .sand  transport  processes 
licit  are  vital  to  maintaining  suitable 
habitat,  and  therefore  are  e.s.sential  for 
tlie  conservation  of  the  taxon 

Cii;- 'ISO  ofa  habitat  model  to  hell) 

identify  Astragalus  lantiginosiis  var 
coadidlaa  habitat  was  supported  by  a  ’ 
peer  reviewer  who  stated,  '  ' 

sniil!" I•'‘''"‘l  1'  ''  is  relimil  ,m  | 

lii(.  li.iliiliil  iiuisl  Ik;  jire.sorvod  Imi  ih,.  ^ 

proe,;s.se.s  u4uT  , 

pn.servedl.]  prcdielien  of  this  haliilal  imiv  lie  V 

IhrZ  !'■  R'lca.ise  iiiudi  of  c 

till,  iiciliital  which  IS  ciirrmillv  occiiiiied  liy  A.  i, 


ig  Suitable  habitat  may  lie  occupied  by 
the  taxon  even  if  no  planks  appear  " 
above-ground  for  several  years. 
Astragalus  lantiginosiis  var.  coadwllaa 
populations  survive  .seasonal  and 
annual  drought  periods  through 
dormant  .seeds  in  the  soil  (.seed  bank)  as 
well  as  root  crowns.  Coii.seciuentlv,  the 
number  of  standing  jilants  at  any  given 
time  IS  only  a  limited  indication  of 

I  population  size  (Meinke  at  ai  2007.  n. 
3.)).  It  is  not  known  how  long  A.  I  var 
coadwllaa  seeds  remain  viable,  but 
studies  on  /I.  /.  var.  niicans  demonstrate 
tlmt  buried  seeds  may  remain  viable  for 
at  least  8  years  (Pavlik  and  Barbour 
1088.  p.  233).  A  study  including 
Astragalus  lantiginosiis  vhv.  saliniis 
tound  that  more  than  94  perci'nt  of 

(n'i'll*  ''f"’'  l»4ns  Imrio,! 

II  in  the  .soil  for  o  yonrs  (Raljihs  and 

1  1087.  p.  794).  Therefore,  we  also 

e  consu  ered  area.s  to  be  occupied  where 
'  suitable  habitat  did  not  contain 
al)ovegronnd  individuals,  but  likely 
contain  seed  banks  and  dormant  root 
crown.s  of  /I.  /.  var.  coadwllaa. 

We  also  determined  which  area.s 
outside  the  geographical  area  occuiiied 
liy  the  ta.xoii  at  the  time  of  li.siiug  that 
provide  for  the  fluvial  transport  of  sand 
roin  area.s  where  sediment  is  generated 
to  hivial  dejiositional  area.s  occupied  hv 
A.s/roga/n.s  lantiginosiis  \’ar.  coadwllaa' 
die  e.ssential  for  the  conservation  of /I 
/.  var.  coadwllaa  because  they  maintain 
A.  /.  var.  coadwllaa  habitat  (.see  steps  1 
2.  and  3  under  Area.s  (lutside  the 
(leograjihical  Area  Occnjiied  at  the 
sof.tion  below). 

We  defined  the  boundaries  of  each 
milt  u.sing  the  steps  outlined  below: 

Araas  Within  tlw  Cwographiaai  Araa 
Occupiad  at  tlw  Tima  of  Listing 
(1)  J’otential  suitable  habitat  for 
Astragalus  lantiginosiis  var.  coadwllaa 
was  first  identified  using  area.s  inclndeil 
m  the  (.oachella  Valley  Mountains 
C-on.servancy  (CVMf:)  species 
di.stribntion  model  for  the  taxon  (CVMC 
3004).  The  CVMC  model  was  develop,./! 
using  surxey  data  for  A.  I.  var. 
coadwllaa  (Bureau  of  Land 
Management,  nnjnibli.shed  data  2001). 
habitat  variables,  and  expert  opinion, 
mid  was  created  to  assist  in  the  desicii 
of  preserx-es  and  to  evafuate  the 
pclonli,,!  „|  ||„, 

C-Ocichella  Valiev  MSHClVNCClP  for  the 
phmt  (CVMC  2004).  Environmental 
variables  a.ssociated  with  A.  I  var 
coadwllaa  occurrence  locations  were 
Identified,  and  majis  containing  those 
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varial)los  \v(!ro  coinbiiKul  willi 
(leographic  Inibriuation  .Systems  (Cll.S) 
land  use  and  habitat  data  to  cnuiti;  the 
model.  Fight  types  ol  habitats  wen;  used 
in  the  model:  (1)  Mai'gins  ol  active 
dunes.  (2)  active  shielded  desert  dunes, 
(3)  stabilized  desert  dunes.  (4)  stabilized 
.sand  fields,  (.'j)  stahiliz(;d  shielded  sand 
fi(;l(ls.  (ti)  e|)hemeral  .sand  fields.  (7) 
active  sand  fields,  and  (8)  me.s(iuit(; 
hummocks.  The;  habitat  ty|)(;s  used  to 
create  the  model  r(;])resented  conditions 
that  result  Iroin  the  dynamic  |)rocess  ol 
.sand  movement  in  the;  (’.oac:hella  Valley 
lloor;  these  habitat  tyi)es  are  found  in 
fluvial  sand  depositional  areas  and 
aeolian  .sand  source,  transport,  and 
depositional  areas  (s(;e  IhibHal  s(;ction 
above  fora  detailed  discussion  of  these 
habitat  types).  During  our  analysis  for 
the  20t).'i  critical  habitat  designation  for 
A.  /.  var.  codchalldf;.  we  review(;d  tin; 
validity  of  tin;  environmental  variables 
used  to  create  the  model  with 
occurrence;  data  and  information  about 
the  plant's  ecology.  We  found 
documentation  of  A.  I.  var.  codciwlidd 
occurrences  in  all  of  the  natural 
communities  used  to  create  the  model, 
and  conclud(;d  that  the;  model  was 
n;asonahlv  capable  of  identifving 
suitable  habitat  for  A.  I.  var.  r.odchdlhw. 
We  ma|)pe(l  the  modeh;(l  habitat  using 
(IKS  software,  anil  refined  the  maj)  to 
include  only  ar(;a.s  that  we  estimate 
contain  the  physical  or  biological 
features  essential  to  the  con.s(;rvation  of 
the  taxon. 

(2)  We  analvzed  lands  covered  hv  the 
Coachella  Valley  MSUCIVNCCF.  and 
determined  that  Astrdgdius  Idnti^inosus 
var.  codchdlldd  habitat  within  the  plan's 
Conservation  Areas  sufficiently 
provides  for  the  conservation  of  the 
taxon  within  areas  covered  hv  the 
Coachella  Valley  MSHC1VN(^CP 
(C.on.serx’ation  Ar(;as  are  a  group  of 
specific  areas  in  which  the  hulk  of  the 
habitat  conservation  mandated  by  the 
HCP  is  to  take  jilace).  We  have 
determined  that  the  modeled  A.  I.  var. 
codciwlidd  habitat  outside  of  the 
Conservation  Areas  does  not  contain  the 
j)hysical  or  biological  features  e.ssential 
to  the  conservation  of  the  taxon  hecau.se 
these  areas  (;xist  as  small,  disjunct 
jjatches.  other  larger  areas  where  sand 
transport  has  been  blocked,  or  thev  do 
not  contain  documented  occurrences  of 
thi;  taxon. 

The  modeled  Astragahis  Idniiginosus 
\'ar.  codchdiidd  habitat  ari;as  that  an; 
covered  by  the  Coachella  Valley 
M.SHCP/NCCP  and  are  within  the 
Conservation  Areas  are  connected  to  the 
fluvial  portion  of  the  sand  transi^ort 
.system.  The  PCE  is  found  in  the.se 
modeled  habitat  areas  (fluvial  sand 
transj)ort  within  Comservation  Areas  is 


di.scu.s.s(;d  in  Areas  Outsidi;  the 
Ceogra])hical  Ar(;a  ()ccu])ied  at  the 
Time  of  Fisting  section  b(;low).  Modeli;d 
A.  I.  var.  doddhdiidd  habitat  areas  that 
an;  covered  by  the  Coachella  Valiev 
M.SIICP/NCCP  hut  are  outside  of  the 
Conservation  Areas  mav  contain  tlu; 

PCF.  hut  for  reasons  discussed  above, 
wi;  do  not  consider  the.se  areas  to  m(;et 
the  definition  of  critical  habitat  for  A.  I. 
var.  coddhdlldd.  Then;fore.  in  areas 
covered  by  tlu;  Coachella  Valley 
MSHCP/NCCP.  wi;  confin(;d  tlu;  critical 
habitat  d(;.signation  to  lands  within  the 
Conservation  Areas. 

(3)  We  added  areas  not  covered  under 
the  Coachella  Valley  MSHCP/NCCP.  hut 
that  have  been  d(;termined  by  biologists 
familiar  with  the  taxon,  its  habitat,  and 
its  distribution,  to  contain  the  physical 
or  biological  features  essential  to  the 
con.servation  of  the  taxon  (.see  the  2011 
])ropo.s(;d  critical  habitat  rule  (7(i  FR 
.'i3224  (August  25,  2011))  for  further 
di.scussion  regarding  the.se  areas).  The 
biologists  used  aerial  map  coverages. 
.Service  (IKS  data,  and  personal 
knowl(;dg(;  to  determini;  these  areas. 

Ai'dds  Odtsidd  ihd  (idographicdl  Aidd 
Occiipidd  dl  ihd  Tiiud  of  Listing 

We  determined  that  designating  only 
those  areas  within  the  geographical  area 
occupied  at  the  time  of  listing  (aKso 
identified  as  the  occui)ied  fluvial  and 
aeolian  depositional  areas  and 
intervening  areas  needed  for  aeolian 
sand  transport,  pollen  and  seed 
dispersal,  and  pollinator  movement) 
would  not  sufficiently  ])rovide  for  the 
con.servation  of  Astrdgdhis  Idutiginosus 
var.  coddhdlldd  because  movement  of 
sand  from  areas  where  sediment  is 
generated  into  areas  where  the  taxon 
grows  is  vital  to  the  maintenance  of 
habitat  for  the  taxon.  For  sufficient  fine¬ 
grained  .sands  to  reach  the  aeolian 
system  on  the  valley  floor  and  support 
Asintgdlus  Idntiginosds  var.  coddhdlldd, 
it  is  neci;s.sary  to  ])rotect  major  Iluvial 
channels  that  transport  sand  from  the 
surrounding  drainage  basins  as  well  as 
hajadas  and  dej)o.sitional  areas.  The 
Coachella  Valley  Multi])le  .Species 
Mabitat  Con.servation  Plan/Natural 
Communitv  Con.servation  Plan 
(Coachella  Valley  MSI ICP/NCCP) 
identifies  the  protection  of  the  ahove- 
ment  ioned  geomorphological  j)roce.sse.s, 
including  sand  transjjort.  as  a 
con.servation  goal  for  .several  taxa. 
including  A.  1.  var.  coddhdlldd.  It  will  he 
imj)o.ssihle  to  c.onserve  or  recover  this 
taxon  if  fluvial  sand  transjiort  sites  and 
proces.ses  are  lost.  Therefore,  we 
determined  that  certain  fluvial  sand 
transport  areas  are  essential  for  the 
conservation  of  A.  1.  var.  coddhdlldd  and 
should  he  designated  as  critical  habitat 


regardless  of  the  fact  that  the.se  areas  are 
outside  the  geogra])hical  area  occu])ied 
by  /\.  /.  var.  coddhdlldd  at  the  time  the 
sjjecies  was  listed.  We  u.sed  the 
following  .ste]).s  to  determine  which 
portions  of  the  fluvial  sand  transport 
system  are  es.sential  for  the  con.servation 
of /\.  1.  var.  coddhdlldd: 

Units  1 . 2,  and  3 

(1)  We  used  aerial  imagery  to 
determine  where  the  main  .stream 
channels  conveying  .sand  to  the  fluvial 
sand  depositional  areas  in  Units  1. 2. 
and  3  (.San  Corgonio  River.  Whitewater 
River.  .Snow  Creek,  Mission  Creek,  and 
Morongo  Wash)  are  located,  and  used 
(IKS  .software  to  draw  ])olygons  that 
define  the  extent  of  the.se  streams. 

We  considered  only  the  lower  reaches 
of  main  stream  channels  (fluvial  .sand 
transport  areas)  that  move  sediment 
from  the  base  of  the  surrounding 
mountains  and  hills  into  the  Iluvial 
dei)ositional  areas  on  the  valley  floor  to 
he  es.sential  for  the  con.servation  of  the 
taxon.  If  the  lower  reaches  of  any  of 
these  main  stream  channels  are  lost, 
sand  transport  to  ])ortion.s  of  the 
occupied  Astrdgdhis  Idiitiginosiis  var. 
coddhdlldd  habitat  downstream  and 
downwind  will  he  lost  as  well.  This  has 
occurred  where  a  .sand  mining  operation 
located  in  the  .San  Corgonio  River 
channel  cut  off  delivery  of  sand  from 
upstream  areas,  and  reduced  delivery  of 
sand  to  the  .San  Corgonio  River  fluvial 
de])o.sitional  areas  by  an  estimated  14 
])ercent  (Criffiths  at  dl.  2()()2,  ]).  21). 
ilenc.e.  a  single  project  in  a  fluvial  .sand 
transport  area  could  ])otentially  hinder 
the  movement  of  sand  needed  to 
maintain  A.  1.  var.  coddhdlldd  habitat. 

To  determine  the  u])stream  extent  of 
the  fluvial  sand  transport  areas,  we  used 
CIS  data  to  determine  where  the  ground 
slojji;  of  the  main  .stream  channels 
hec.omes  greater  than  10  percent. 
Griffiths  dt  dl.  (2002)  found  that  the 
majority  of  the  sand  reaching  the  valley 
lloor  areas  in  Units  1, 2.  and  3  is 
generated  (eroded  from  jjarent  rock)  in 
portions  of  the  mountain  drainages 
where  the  ground  .slo])e  is  greater  than 
10  percent.  We  have  identified  the 
portions  of  main  stream  channels  with 
a  ground  slo])e  of  less  than  10  ])ercent 
as  sand  transport  areas  (areas  where 
sand  is  transported  from  the  base  of 
surrounding  mountains  and  hills,  hut 
little  sand  is  generated). 

Unit  4 

(2)  The  sand  transport  system  moving 
sand  into  and  through  the  Thousand 
Palms  area  (which  contains  Unit  4) 
differs  from  the  system  moving  sand 
into  and  through  Units  1, 2,  and  3.  In 
Unit  4,  water  moving  through  unnamed 
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washes  erodes  and  moves  sand  from 
alluvial  deposits  at  the  base  of  the  Indio 
Hills,  'rhus,  l)oth  geiKM'ation  of  sand  and 
fluvial  transport  of  sand  into  fluvial 
deposit ional  areas  occurs  on  these 
alluvial  deposits.  I’he  occupied  areas  in 
Unit  4  de])end  on  large  flooding  events 
to  wash  sands  stonnl  in  channels  on  the 
alluvial  valhw  floor  de])osits  into  Iluvial 
sand  depositional  arcias  where  the  sand 
can  he  moved  hy  aeolian  ])roces.ses. 
Therefore,  for  Unit  4,  rather  than  using 
the  10  ])ercent  slo|)e  line  to  (hdineate 
fluvial  sand  transport  areas  as  we  did 
for  Units  1, 2.  and  3  (the  areas 
supporting  sand  generation  and  iluvial 
sand  trans]Jort  in  Unit  4  an;  less  than  10 
percent  slojje),  we  used  aerial  imagery 
to  determine  the  extent  of  the  alluvial 
deposits  where  the  sand  is  stored,  and 
used  our  CIS  software  to  create  a  GIS 
polygon  to  encomjxiss  this  area.  We 
propo.sed  this  area  in  Unit  4  as  critical 
habitat  for  Astra^ciliis  lenliginosus  var. 
cof/cheZ/oe  because  the  area  and  the 
Iluvial  sand  transport  j)roces.ses  it 
supports  are  vital  to  maintaining  sand 
formations  in  the  occupied  portions  of 
Unit  4  that  form  tin;  basis  of /I.  I.  var. 
c()(i(:li(^II(ie  habitat  in  that  unit. 

Final  Gritical  Habitat  Designation 

In  this  revised  critical  habitat 
d(;signation  for  Astragalus  lanligiaosas 
var.  coachallaa.  we  select(;d  areas  based 
on  the  best  scientific  data  available  that 
possess  those  ])hvsical  or  biological 
features  es.sential  to  the  conservation  of 
the  taxon  and  that  may  retpnre  special 
management  considerations  or 
protection  and  other  areas  essential  for 
the  cons(;rvatlon  of  A.  I.  var.  coachallaa. 
When  determining  critical  habitat 
honndaries  within  this  final  rule,  we 


made  every  effort  to  avoid  including 
developed  areas  such  as  lands  covered 
by  hnildings,  jiavement,  and  other 
structures  because  such  lands  lack 
physical  or  biological  featnrt's  for 
Astragalus  lantiginosas  var.  coachellaa. 
'I’he  scale  of  the  maps  we  pr(;par(;d 
under  the  ])aram(;ters  for  publication 
within  the  Gode  of  F(;deral  Regulations 
may  not  r(;fl(;ct  the  exclusion  of  such 
developed  lands.  Any  such  lands 
inadvertently  left  inside  critical  habitat 
boundaries  shown  on  the  maps  of  this 
final  ride  have  heiin  excluded  hv  text  in 
the  rule  and  are  not  designated  as 
critical  habitat.  Therefore,  a  Feileral 
action  involving  the.se  lands  will  not 
trigger  .section  7  consultation  with 
respect  to  critical  habitat  and  the 
reiiuirement  of  no  adverse  modification 
unless  the  sjjecific  action  mav  affect 
adjacent  critical  habitat. 

The  critical  habitat  designation  is 
defined  hy  the  map  or  maps,  as 
modified  hy  any  accompanying 
regulatory  text,  pre.sented  at  the  end  of 
this  document  in  the  rule  portion.  We 
include  more  detailed  information  on 
the  boundaries  of  the  critical  habitat 
designation  in  the  jireamhle  of  this 
document.  We  will  make  the 
coordinates  or  plot  jioints  or  both  on 
which  each  map  is  based  available  to 
the  public  on  http:// 
www.ivgahttions.gov  at  Docket  No. 
FWS-R8-ES-2()ri-()()(i4,  on  our 
Internet  sites  http://\\'\v\v.l\Ys.gov/ 
c(uIsl)ad/(jIS/(U'\V(XnS.htniI.  and  at  the 
Garlshad  Fish  and  Wildlife  Office  (see 
FOR  FURTHER  INFORMATION  CONTACT 
above). 

We  are  designating  as  critical  habitat 
lands  that  we  have  determined  are 
within  the  geographical  area  occupied  at 


the  time  of  li.sting  and  contain  sufficient 
elements  of  the  jihysical  or  biological 
features  to  support  life-historv  jiroces.ses 
essential  to  the  conservation  of  the 
taxon,  and  lands  outside  of  the 
geographical  ar(;a  occnjiied  at  the  time 
of  listing  that  we  have  determined  are 
essential  for  the  con.servation  of 
Astragalus  lantiginosas  var.  coachaiiaa. 

We  are  designating  four  units  as 
critical  habitat  for  Astragalus 
lantiginosas  var.  coachaiiaa.  The  critical 
habitat  areas  described  below  constitute 
our  best  as.sessment  at  this  time  of  areas 
that  meet  the  definition  of  critical 
habitat.  'I’hose  four  units  are:  (1)  San 
Gorgonio  River/Snow  Oeek  System,  (2) 
Whitewater  River  System,  (3)  Mission 
Greek/Morongo  W'ash  System,  and  (4) 
Thousand  Rahns  System.  Table  1  shows 
acres  of  land  propo.sed  as  critical  habitat 
in  the  2011  proposed  revi.sed  critical 
habitat  rule  for  A.  I.  var.  coachaiiaa  (70 
FR  .'13224),  acres  of  land  excluded  from 
this  critical  habitat  designation  under 
.section  4(h)(2)  of  the  Act  (.see  Exclusions 
Based  on  Gther  Relevant  Impacts 
section  below  for  detailed  discu.ssion  of 
exclusions),  and  acres  of  land 
designated  as  critical  habitat  for  A.  I. 
var.  coachaiiaa  as  a  result  of  this  revi.sed 
critical  habitat  rule  for  all  four  units.  We 
are  designating  7..'j.'j()  ac  (3.().').'5  ha)  in 
accordance  with  section  3(.'j)(A)(i)  of  the 
Act  (specific  areas  within  the 
geogra])hical  area  occupied  by  the  taxon 
at  the  time  of  li.sting)  and  2.().')3  ac  (831 
ha)  in  accordance  with  section 
3(.1)(A)(ii)  of  the  Act  (specific  areas 
outside  the  geographical  area  occupied 
hy  the  taxon  at  the  time  of  li.sting). 
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*Thc  new  GIS  data  used  to  determine  the  “Exeliided”  and  “Designated"  acreages 
retleet  ehanges  in  ownership  or  more  accurate  characterization  of  ownership  in 
the  Coachella  Valley  since  the  previous  data  were  compiled.  Because  of  this, 
“B.xcluded"  and  “Designated"  acreages  in  each  column  may  not  sum  to  the 
corresponding  “Proposed"  acreages,  and  “Excluded"  or  “Designated"  aereages  in 
some  columns  may  be  greater  than  the  corresponding  “Proposed"  acreages. 

** Roads  have  been  removed  from  the  “Excluded"  and  “Designated"  acreages, 
due  to  availability  of  new  GIS  data.  Because  roads  could  not  be  removed  from 
“Proposed"  acreages  (this  data  was  not  available  until  after  the  proposed  revised 
critical  habitat  rule  was  published),  “Excluded"  and  “Designated"  acreages  in  the 
“Total  Area"  column  do  not  sum  to  the  corresponding  “Proposed"  acreages. 
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Wo  pro.sont  brio! do.scription.s  oi  all 
units,  and  roa.sons  why  thoy  moot  tho 
dofinition  of  critical  habitat,  for 
Astr(it>(ilus  lanti^^inosiis  \'ar.  coaclwlUw 
bolow. 

Unit  1:  .San  Gorgonio  Kivor/.Snow  Grook 
.Systimi 

I hiit  1  consists  of  1 .1 72  ac  (474  ha)  of 
Kodoral  land.  (il  ac  (2r)  ha)  of  ])rivato 
land,  and  102  ac  (41  ha)  of  local 
govornmont-ownod  land  in  tho 
('.oaclndla  Vallov.  Rivorsido  Gonnty. 

Unit  1  contains  approxiinatoly  2.38  ac 
(‘Hi  ha)  t)f  nnocciijiiod  fluvial  sand 
trans])ort  aroa  associated  with  tho  .San 
Gorgonio  Riven'  and  .Snow  (ao(T 
drainagos.  ThiLso  areas  are  being 
designated  nndor  section  3(.'))(A)(ii)  of 
the  Act.  hecanse  they  an;  sjjecific  areas 
outside;  the  ge;e)graphie:al  are;a  e)e;e:npieel 
by  the  speunes  at  the  time  e)f  listing  ami 
iire  ei.ssential  feerthe;  e;e)n.se!rvatie)n  eefthe; 
spe!e:ie!s.  The  rennaineler  e)f  Unit  1 
exinsists  e)f  appreiximatelv  1.007  ae;  (444 
ha)  e)f  euxaipieel  suitable  habitat 
eixtenieling  appre)ximatelv  freim  the 
e;astern  enlge  eif  the;  e:ommnnity  of 
Gaha/.em  to  jn.st  west  e)f  Whitenvaten' 
River,  anel  is  aj)i)re)ximately  bonnel  by 
.State  Re)nte  111  te)  the  north  anel  the  fe)e)t 
e)f  the  .Sem  jaennte)  Me)nntains  te)  the; 
.se)nth.  'rheme  arejas  are  l)e;ing  eleisigniiteul 
nneler  se;e;tie)n  3(.'))(A)(i)  e)f  the  Ae:t. 
I)e>e:an.se  thew  are;  within  the 
ge!e)graphie;al  area  e)e:e;npieel  by  the 
spe!e;ie;s  iit  the;  time;  e)f  listing  anel  exmtain 
the).se;  physie:al  eer  l)ie)le)gie:al  fe;atnre;s 
e;sse;ntial  te)  the;  e;e)nse;rvatie)n  e)f  the; 
spe;e:ie;.s.  In  te)tal.  Unit  1  e:e)nsi.sts  e)f  1.33,') 
ae:  (.')40  ha)  e)f  lanei. 

Une)e:eaipie;el  llnvial  sanel  transpeert 
are;as  in  this  unit  e:e)ntain  ae;tive;  washes 
fisse)e;iate;ei  with  .San  (h)rge)nie)  River  anel 
.Sne)w  (;re;e;k.  whie;h  e;arrv  snl)strate;s 
e:re;ate;el  by  llnvial  e;re)sion  e)f  the; 
snrreenneling  hills  to  e)e:e:npie;el  llnvial 
ele;|)e)sitie)n  are;as  in  Unit  1  e)n  the  valley 
ile)e)r  (Griffiths  et  (il.  2002.  pp.  10-11). 
'I'lie  nne)e;e;npie;el  are;as  in  Unit  1  are 


e.ssential  fe)r  the;  e:e)nse;rvatie)n  e)f 
Asti'dgdhis  Idntiginosds  var.  cddchdlldd 
l)e;e;anse;  they  snppe)rt  the;  llnvial  .sanel 
transi)e)rt  proe:e;s.s  crne:ial  to  the; 
mainte;nane:e;  of  the  sanel  feermations  that 
fe)rm  the;  fe)nnelatie)n  e)f  A.  I.  var. 
codchdiidd  habitat  in  the;  e)e;e:npie;el  iire;a.s 
e)f  Unit  1. 

()e:e:n|)ie;el  hahiteit  are;a.s  e)f  Unit  1 
e:e)n,stitnte;  e)ne;  e)f  the;  fe)nr  main  habitat 
are;a.s  snppeerting  Aslrdf^dhis  Idiitiginosus 
var.  dOdchdIIdd  (Ge)ae:he;lla  Valiev 
M.SIIGIVNGGR,  j).  0-21)  anel  e:e)ntain  the; 
|)hvsie:al  e)r  l)ie)le)gie:al  fe;alnre;.s  e;.sse;ntial 
te)  the;  e:e)nse;rv<itie)n  e)f  A.  I.  veir. 
cdddlidlidd,  ine:hieling  ae:tive;  sanel  elnnes, 
.siinel  fielels.  anel  .stal)ilize;el  anel  ])artially 
stahilizeel  sanel  fielels  that  ])re)viele; 
substrate  e:e)mpe)ne;nt.s  anel  e-.emelitieens 
suitable;  leer  the;  gre)wth  e)f  A.  I.  var. 
doddhdlldd  ((]e)ae;he;lla  Valle;y  M.S11(3V 
NG(3’  2008.  Table;  10-la)  anel  are;a,s  e)ve;r 
whie:h  nne)l).slrne;teei  ae;e)lian  sanel 
transpent  e:an  e)e;e;nr.  'I’he;  e;.s.se;ntial 
fe;ature;.s  in  Unit  1  may  re;epiire;  ,spe;e:ial 
manageanent  e;e)n.siele;ratie)ns  e)r 
pre)te;e;tie)n  te)  aelelress  thre;ats  ire)m 
ne)nnative;  invasive;  ])lants  anel 
nnanthe)rize;el  OIIV  activity  in  the; 
e)e:e:npie;el  are;as  anel  thre;ats  from 


the;  e)e;e:npie;el  areas.  Ple;ase;  .se;e;  the; 
SpddidI  Xldddi’diiidiit  Cjonsicldidtions  or 
Protdction  se;e;tie)n  e)f  this  rule  fe)r  a 
eli.se:n.ssie)n  e)f  the;  thre;ats  te)  A.  /.  var. 
codchdUdd  habitat  anel  peetential 
manage;me;nl  e:e)n.siele;ratie)n.s. 

The;  phy.sie:al  e)r  l)ie)le)gie;al  fe;atnre;.s  in 
the;  e)e:e:n])ie;el  are;as  in  Unit  1  are;  alse) 
e.ssential  te)  the;  e:e)n.se;rvatie)n  e)f 
Aslrct^dlds  ldnii>’inosus  var.  codchdiidd 
l)e;e:anse;  the;y  ,sni)pe)rt  the;  we;.ste;rnme).st 
e)e;e:nrre;ne:e;s  e)f  the;  laxein.  13e;e:anse;  e)f 
their  ge;e)graphie:  le)e;atie)n,  the;.se;  |)lants 
anel  their  habitat  re;e;e;ive;  meere;  rainfall 
than  e)e:e:nrre;ne:e;.s  anel  suitable;  habitat 
farther  e;ast,  whie:h  alle)w.s  many 
inelivielnals  te)  survive  me)re;  than  e)ne; 
ye;ar,  gre)w  large;r,  anel  pre)elne:e  me)re; 


se;e;el.  all  e)f  whie:h  pre)me)te;  the;  .stability 
anel  re;elne;e;  the;  e;hane;e;  of  e;xtirpatie)n  of 
the;  e)ce;nrre;ne;e;.s  in  this  unit  (Meinke;  dt 
dl.  2007,  p.  33).  Also,  due  to  .strong 
winels  moving  through  this  are;a  fre)m 
the;  we.st  te)  east,  the;  e)e:e;n])ie;el  habitat  in 
Unit  1  likely  ae;t.s  as  a  .se)nre:e;  e)f  .se;e;el 
(iinei  hene:e;.  a  .se)nre:e;  of  ge;ne;tie: 
eliversity)  feir  areas  e)f  suitable;  habitat  to 
the;  se)nthe;ast  (Me;inke;  dt  dl.  2007.  p.  40). 
Unit  1  likely  alse)  e:e)ntril)nte;.s  te)  the; 
mainte;nane:e;  e)f  ge;ne;tie:  elive;rsity  in 
e)the;r  e)e:e:npie;el  areas  thre)ngh  the; 
me)ve;me;nt  e)f  pe)llinate)rs  (Meinke;  dt  dl. 
2007.  p.  37). 

Unit  2:  Whitewater  River  .Syste;m 

Unit  2  e;e)nsi.st.s  e)f  1.0.').')  ae:  (701  ha)  e)f 
Feeleral  lanei;  10  ae:  (8  ha)  eif  ])rivate; 
lanei;  anel  170  ae:  (71  ha)  e)f  le)e:al 
ge)ve;rnme;nt-e)wne;el  land  in  the 
Ge)ae:he;lla  Valley,  Riversiele  (dnnty. 

Unit  2  e:e)ntain.s  a])pre)ximate;ly  .').')4  ac 
(224  ha)  of  nne)e:e:npie;el  fluvial  sanel 
tnm.s])e)rt  areas  as.se)e:iateel  with  the 
White;wate;r  River  watersheel.  These; 
areas  are;  being  ele;.signate;ei  nneler  .se;e:tie)n 
3(.'))(A)(ii)  of  the;  Ae:t  l)e;c:anse  they  are; 
.s])e;cific  areas  ontsiele  the;  ge;e)gra])hie:al 
are;a  e)e:cn])ie;el  by  the;  .sj)e;e:ie;.s  at  the;  time; 
of  listing  anel  are;  essential  for  the; 
e:e)nse;rvatie)n  e)f  the;  taxeen.  'Fhe 
remaineler  of  Unit  2  e:e)n.sists  e)f 
appre)ximate;ly  1,.')0()  ae:  (04()  ha)  e)f 
e)e:e:npie;el  suitable  habitat  anel  is 
approximately  heennel  by  .State;  Re)ute 
111  te)  the;  we;.st,  the;  .Se)uthc;rn  Rae:ific 
Railre)ael  te)  the;  neerth  anel  e;a.st,  anel 
elense  urban  ele;ve;le)pme;nt  in  the;  e:itie;s 
e)f  Palm  .Sj)ring.s  ;md  (kithe;elral  Gity  te) 
the;  .se)nth.  These;  are;as  are;  being 
elesignateel  nneler  se;e:tie)n  Ol.^KA))!)  e)f 
the;  Ae:t  l)e;e:au,se;  the;y  are;  within  the; 
ge;e)graphie:al  area  e)e:e:upie;el  hv  the; 
s])e;e:ie;.s  at  the;  time;  e)f  li.sting  anel  e:e)ntain 
tho.se;  phy.sie:al  e)r  l)ie)le)gie:al  fe;ature.s 
e;s.se;ntial  to  the;  e:e)nservatie)n  of  the 
.spe;e:ie;s.  In  te)tal,  Unit  2  e:e)nsi,st.s  e)f  2.1.')0 
ae:  (870  ha)  e)f  lanei. 


alte;ratie)n  of  stre;am  flow  in  the; 
une)e:e:upie;el  areas  that  im])ae:t  habitat  in 
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IJnoc'.cupied  fluvial  sand  trans])ort 
areas  in  this  unit  contain  active  washes 
ass()ciat(;(l  with  Whitewater  River, 
which  carry  substrates  cnuited  hv  fluvial 
erosion  of  the  surrounding  hills  to 
oc(ai])ied  fluvial  de])osition  areas  in 
Unit  2  on  the  valley  lloor  ((iriffiths  e/  al. 
2002,  j)]).  10-11).  'I'he  unoccupied  areas 
in  Unit  2  are  e.ssential  for  the 
conservation  of  Astragalus  lanligiiiosas 
var.  coachallaa  h(u:ause  they  contain 
portions  of  the  Whitewater  River  that 
support  the  fluvial  sand  trans])ort 
])rocess  crucial  to  the  maintenance  of 
the  sand  formations  that  form  the 
foundation  of /\.  I.  var.  coachallaa 
habitat  in  the  occupied  areas  of  Unit  2. 

()ccu]jied  habitat  areas  of  Unit  2 
constitute  one  of  the  four  main  habitat 
areas  supporting  Astragalus  lantiginosus 
var.  coachallaa  (Coacludla  Valiev 
MSHClVNCCP,  p.  9-21)  and  contain  the 
j)hysical  or  biological  features  essential 
to  the  conservation  of /\.  I.  var. 
coachallaa,  including  active  and 
ei)henieral  sand  fields  and  stabilized 
and  partially  stabilized  sand  fields  that 
provide  substrate  com])onents  and 
conditions  suitable  for  the  growth  of  A. 

I.  var.  coachallaa  (Coachella  Yalhiv 
MSHClVNCCP  2008.  Table  10-1  a)' and 
areas  over  which  nnohstructed  aeolian 
.sand  transport  can  occur,  'fhe  essential 
features  in  Unit  2  may  rerpiire  s])ecial 
management  considerations  or 
])rotection  to  address  threats  from 
nonnative  ])lants.  urban  development, 
alteration  of  stream  How,  nnauthorized 
OHV  activity  in  the  occni)ied 
depositionai  areas,  and  threats  from 
alteration  of  stream  flow  that  impact 
habitat  in  occupied  areas.  Please  .see  the 
Spacial  Managainant  (lonsidaratious  or 
Protaction  section  of  this  rule  for  a 
discussion  of  the  threats  to  A.  I.  var. 
coachallaa  habitat  aiul  potential 
management  considerations. 

I’he  ])hy.sical  or  biological  features  in 
the  occupied  areas  in  Unit  2  are  also 
e.ssential  to  the  conservation  of 
Astragalus  lantiginosus  var.  coachallaa 
because  they  serx  e  as  a  corridor  between 
the  habitat  and  occurrences  to  the  west 
in  Unit  1  and  the  habitat  and 
occurrences  to  tin;  east  in  Unit  3. 
Although  Unit  2  does  not  serve  as  a 
substantial  source  of  aeolian  .sand  to 
Unit  3  relative  to  the  onsite  Ouvial  .sand 
transport  areas  in  Unit  3  (Mission  Creek 
and  Morongo  Wash),  it  may  serve  as  a 
corridor  for  gene  flow  hv  means  of 
pollen  and  seed  dispersal  between  Units 
1, 2,  and  3  due  to  dis])ersal  of  seeds 
from  Unit  1  into  Unit  2  and  from  Unit 
2  into  Unit  3,  combined  with  movement 
of  pollinators  among  the  three  units 
(Meinke  at  at.  2007,  p.  37). 


Unit  3;  Mi.ssion  Creek/Morongo  Wash 
System 

Unit  3  consi.sts  of  .102  ac  (203  ha)  of 
luuleral  land,  1,497  ac  (000  ha)  of 
private  land,  and  2()8  ac  (108  ha)  of 
local  gov(!rnment-owned  land  in  the 
C.oachella  Valley,  Riverside  (ioimty. 

Unit  3  contains  ap|)roximately  1. 0.1.1  ac 
(427  ha)  of  unoccui)ied  fluvial  sand 
transport  area  associated  with  the 
Mission  Cre(;k  watershed  and  a  portion 
of  the  Morongo  Wash  watershed  (north 
of  Pierson  Boulevard).  'Phese  areas  are 
being  designated  under  section 
3(.1)(A)(ii)  of  tlu!  Act  h(!cau.se  they  are 
sjjecific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
of  li.sting  and  an;  e.ssential  for  the 
conservation  of  the  taxon.  The 
remainder  of  Unit  3  consi.sts  of 
approximately  1,211  ac  (490  ha)  of 
occu])i(!d  habitat  and  includes  sand 
deposits  on  the  flood])lain  terraces  of 
Morongo  Wash  .south  of  Pierson 
Bt)idevard,  and  fluvial  de|)ositional 
areas  and  aeolian  transport  and 
de|)ositional  areas  a|)j)roximately  bound 
(clockwise  from  the  w(!.stern  honndarv) 
by  Little  Morongo  Road,  18th  Avcmue, 
Palm  Drive,  2()th  Avenue.  Artesia  Road, 
and  Mihalvo  Road,  in  or  near  the  Citv 
of  De.sert  Hot  Springs.  These  areas  are 
being  designated  under  siiction 
3(.1)(A)(i)  of  the  Act.  becau.sc!  they  are 
within  the  geographical  area  occn})ied 
by  the  s])ecie.s  at  the  time  of  listing.  In 
total.  Unit  3  consists  of  2,313  ac:  (5)38  ha) 
of  land. 

Unoccupied  fluvial  sand  transport 
areas  in  this  unit  contain  active  washers 
as.sociated  with  Mission  (Teek  and 
Morongo  W^ash  (north  of  Pierson 
Boulevard),  which  carry  suhstratexs 
created  by  fluvial  cuosion  of  the 
surrounding  hills  to  occujiied  fluvial 
deposition  areas  in  Unit  3  on  the  vallev 
floor  (Griffiths  at  al.  2002,  pp.  10-11). 
The  imoccnpicxl  arcxis  in  Unit  3  are 
e.ssential  for  the  conservation  of 
Astragalus  lantiginosus  var.  coachallaa 
because  they  contain  portions  of 
Mission  Creek  and  Morongo  Wash  that 
support  the  fluvial  .sand  trans])ort 
jjrocess  crucial  to  the  maintcmance  of 
the  .sand  formations  that  form  the 
foundation  of  A.  I.  var.  coachallaa 
habitat  in  the  occu])ied  areas  of  Unit  3. 

Occiipicul  habitat  areas  of  Unit  3 
con.stitute  one  of  the  four  main  habitat 
areas  supporting  Astragalus  lantiginosus 
var.  coachallaa  ((ioachella  Valiev 
MSllCP/NCCP,  pp.  51-21-9-22)  and 
contain  the  physical  or  biological 
fciatures  essential  to  the  conservation  of 
A.  I.  var.  coachallaa  including  stabilized 
and  jjartially  stabilized  sand  dunexs. 
active  and  e})hemeral  sand  fields, 
stabilized  and  partiallv  stabilized  sand 


fields,  fluvial  sand  deposits  on 
lloodplain  terracexs  of  active  wa.shes 
(certain  areas  of  Morongo  Wash),  and 
mexsejnite  hummocks  that  provide 
substrate  compomaits  and  conditions 
suitable  for  the  growth  of I.  var. 
coachallaa  (Coachella  Vallev  MS1K3V 
NCCP  2()()8.  'I'ahle  lO-la).  I'lnit  3  also 
contains  areas  over  which  nnohstructed 
aeolian  sand  transport  can  occur.  I’he 
essential  features  in  Unit  3  mav  najuire 
special  management  considerations  or 
protection  to  address  thnxits  from 
nonnative  ])lant.s.  urban  develojmient, 
OUV  use  in  the  occupied  floodplain 
terrace  areas,  and  threats  from  alteration 
of  stream  flow  that  im|)act  habitat  in 
t)ccupied  areas.  Please  see  the  Spacial 
Managainant  (ionsidarations  or 
Protaction  section  of  this  rule  for  a 
discussion  of  the  threats  to  /\.  I.  var. 
coachallaa  habitat  and  potential 
management  considerations. 

'I’he  physical  or  biological  features  in 
occni)ied  areas  in  Unit  3  are  akso 
e.ssential  to  the  conservation  of 
Astragalus  lantiginosus  var.  coachallaa 
hecan.se  they  sujjport  the  northernmost 
extent  of  the  taxon’s  range  and  large 
occurrences  containing  high  densities  of 
the  taxon.  Lach  of  these  factors 
contributes  to  the  overall  genetic 
diversity  of /\.  I.  var.  coachallaa  (Meink(; 
at  al.  2007.  p.  3.1)  and  the  maintenance 
of  gmietic  diversity  via  the  movement  of 
.seeds  and  i)ollinator.s  (Meinke  al  al. 
2007,  ]).  37).  'rh(!  large  numhers  of 
individuals  also  likely  contribute 
numerous  seeds  to  the  soil  .seed  bank. 
Unit  3  also  contains  the  only  area  where 
A.  I.  var.  coachallaa  is  known  to  occur 
in  large  numhers  on  floodi)lain  terraces 
of  an  active  wash  (Morongo  Wash). 

Unit  4:  Thon.sand  Palms  System 

Unit  4  consists  of  3.870  ac  (1.48.1  ha) 
of  Federal  land,  and  182  ac  (74  ha)  of 
private  land  in  the;  Coachella  Valley. 
Riverside  County.  Unit  4  contains 
ap])roximately  208  ac  (83  ha)  of 
unoccupied  lands  suj)porting  fluvial 
.sand  transport  and  fluvial  deposition 
(this  unit  contains  alluvial  .sand 
dei)o.sition  areas  that  are  not  occu])ied) 
as.sociated  with  drainages  originating  in 
the  Indio  Mills.  The.se  areas  are  being 
designated  under  section  3(.1)(A)(ii)  of 
the  Act  becau.se  they  are  specific  areas 
outside  the  geographical  area  occupied 
hv  the  s])ecie,s  at  the  time  of  li.sting  and 
ar(!  e.ssential  for  tin;  conservation  of  the 
species.  The  remainder  of  Unit  4 
consists  of  a])proximatelv  3.848  ac 
(1,47.1  ha)  of  occu])ied  habitat  area  in 
the  Thon.sand  Palms  Preserve  along 
Ramon  Road.  Fluxse  areas  are  being 
designated  under  section  3(.1)(A)(i)  of 
the  Act  because  they  are  within  the 
geographical  area  occupied  by  the 
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species  at  the  time  of  listing  and  contain 
those  physical  or  biological  features 
essential  to  the  conservation  of  the 
species.  In  total.  Unit  4  consists  of  .'t.H.'il 
ac  (1  ..'1.10  ha)  of  land. 

Unoccu])ied  areas  in  this  unit  contain 
active  ephemeral  washes  that  c:arry 
substrates  from  alluvial  de])osits  to 
alluvial  fan  areas  wher(!  they  can  he 
transported  to  occupied  habitat  areas  via 
wind  (Lancaster  e/  (il.  1003.  ]).  28).  The 
imocc:uj)ied  areas  in  Unit  4  are  es.sential 
for  the  conservation  of  Aslni^dliis 
Idniif’inosiis  var.  coachdlUid  because 
they  contain  alluvial  .sand  de])osit.s  that 
sujjport  the  fluvial  and  aeolian  sand 
transport  processes  crucial  to  the 
maintenance  of  the  sand  formations  that 
form  the  foundation  of  A.  I.  var. 
coachHiIae  habitat  in  the  occujjied  areas 
of  Unit  4. 

Occupied  habitat  areas  of  Unit  4 
constitute  one  of  the  four  main  habitat 
areas  supporting  Astragalus  hntiginosus 
\'ar.  caachallaa  (U.oachella  Valhiv 
MSUCl’/NCCP.  p.  0-22)  and  contain  the 
j)hysical  or  biological  features  es.sential 
to  the  conservation  of 1.  var. 
coachailaa.  including  active  dunes, 
active;  sand  fields,  and  meseiuite 
hummocks  that  provide  substrate 
com|)onents  and  conditions  suitable  for 
the  growth  ofy\.  I.  var.  coachallaa 
(Coachella  Valley  MSUCIVNCCF  2008. 
'I'ahle  10-la),  and  areas  over  which 
unobstructed  aeolian  sand  trans])ort  can 
occur.  The  e.ssential  features  in  the 
occupied  portion  of  Unit  4  mav  r(;(iuire 
sp(;cial  management  considerations  or 
])rotection  to  address  threats  Ifom 
nonnative  ])lants.  According  to  Meinke 
at  al.  (2007.  p.  18).  this  area  sujjports 
inlestations  of  Brassica  tournafortii 
(Saharan  mustard):  r(;.searchers  observed 
thousands  of  acres  of  A.  I.  var. 
coacnallaa  habitat  inundated  with  dense 
populations  of  this  nonnative  ])lant 
sjjecies.  Existing  suburban  development 
may  recpiire  active  management 
measures  (for  exami)le.  cc)llection  of 
sand  from  develojjed  areas  for 
redistribution  within  the  wind 
movement  corridor).  The  expansion  of 
new  urban  develojmient  in  areas 
suj)porting  fluvial  sand  trans])ort  and 
d(;position  is  also  a  thr(;at  to  the 
essential  features  in  this  unit  that  may 
re(|uire  special  management 
considerations  or  prot(;ction.  as  are 
unauthorized  OHV  activity  and  a 
proposed  flood  control  ])roject  that 
could  disrupt  or  ])ermanently  destroy 
the  sand  trans])ort  system  in  tlu; 
Thousand  l^ilms  area  bv  diverting 
drainages  that  provide  sand  to  occu])ied 
areas  during  largi;  floculing  events. 
Ph;a.se  .s(;e  the  Spacial  Managaiiwnt 
(A)nsidaratkms  or  Protaction  section  of 
this  rule  for  a  discussion  of  the  threats 


to  A.  I.  var.  coacdiallaa  habitat  and 
jjotential  management  considerations. 

The  i)hysical  or  biological  features  in 
the  occu])ied  ar(;as  of  Unit  4  are  also 
essential  to  the  conservation  of  the 
s])ecies  because  th(;y  support 
occurr(;nc(;s  containing  large  numbers  of 
the  taxon  that  contribute  to  the  overall 
genetic  diversity  of  Astragalus 
lantiginosus  var.  coachallaa  (M(;inke  at 
al.  2007.  ]).  3,'>)  and  because  they  are 
located  in  the  southeast ernmost  portion 
of  the  taxon’s  range  that  is 
hydrologically  independent  and 
])hysically  isolated  from  the  other  units. 
As  such,  this  unit  is  im])ortant  to  help 
buffer  exce.ssive  lo.sses  in  oth{;r  parts  of 
the  range. 

EtYects  oYOitical  Habitat  Designation 

Section  7  Consultation 

.Section  7(a)(2)  of  the  Act  recpiires 
Federal  agencies,  inc:luding  the  Service, 
to  ensure  that  any  action  they  fund, 
authorize,  or  carry  out  is  not  likely  to 
jeo|)ardize  the  continued  existence  of 
any  endangered  s])ecies  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  designated 
critical  habitat  of  such  s])(;cies.  In 
addition,  .section  7(a)(4)  of  the  Act 
re(]uires  F(;deral  agencies  to  confer  with 
the  .Service  on  any  agency  action  which 
is  likely  to  jeojjardize  the  continued 
existence  of  any  s|)ecies  pro|){)S(;d  to  be 
listed  under  the  Act  or  r(;sult  in  the 
destruction  or  adver.se  modification  of 
])ro|)osed  critii;al  habitat. 

Decisions  by  the  .'ith  and  bth  Uirenit 
(]onrt.s  of  A])])eals  have;  invalidated  our 
regulatory  definition  of  “de.struction  or 
atlverse  modification"  (.10  UFR  402.02) 
(see  Gifford  Pinchot  Task  Forca  v.  U.S. 
Fish  and  Wildlifa  Saivica,  378  F.3d  10.19 
(9th  Uir.  2004)  and  Siarra  Club  v.  U.S. 
Fish  and  Wildlifa  Saivica  at  al.,  24.1  F.3d 
434,  442  (.1th  Gir.  2001)),  and  w(;  do  not 
rely  on  this  regulatory  definition  when 
analyzing  whether  an  action  is  likely  to 
destroy  or  adversely  modify  critical 
habitat.  Under  the  .statutory  ])rovisions 
of  the  Act,  we  d(;termine  de.struction  or 
adverse  modiiu:ation  on  the  basis  of 
whether,  with  im])lementation  of  the 
propo.s(;d  Federal  action,  the  affected 
critical  habitat  woidd  continue  to  serve 
its  intended  conservation  role  for  the 
species. 

If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  l‘]xam])le.s  of  actions  that  are 
subject  to  the  s(;ction  7  consultation 
])roces.s  are  actions  on  .State,  tribal, 
local,  or  private  lands  that  recpiire  a 
Federal  j)ermit  (such  as  a  ])ermit  from 
the  U..S.  Army  Ck)rps  of  Engineers  under 


.section  404  of  the  Glean  Water  Act  (33 
U..S.G.  1211  at  sac].)  c)r  a  p(;rmit  from  the 
.Service  under  section  10  of  the  Ac;t)  or 
that  involve  some  other  h’ederal  action 
(such  as  funding  from  the  k’ederai 
Highway  Administration,  Federal 
Aviation  Administration,  or  the  I‘’ed(;ral 
lunergency  Management  Agency). 
l’(;deral  actions  not  affecting  listed 
s])ec:ies  or  critical  habitat,  and  actions 
on  .State,  tribal,  local,  or  private  lands 
that  are  not  lederally  funded  or 
authorized,  do  not  reepnre  sei.tion  7 
consultation. 

As  a  result  of  section  7  consultation, 
we  document  com])lianc:e  with  the 
reejuirements  of  .section  7(a)(2)  through 
our  i.ssuance  of: 

(1)  A  concurrence  letter  for  Federal 
actions  that  may  affect,  but  are  not 
likely  to  adversely  affect,  listed  .s])ecies 
or  critical  habitat:  or 

(2)  A  biological  opinion  for  Federal 
actions  that  may  affect,  or  are  likelv  to 
adversely  affect,  listed  spec:ies  or  critical 
habitat.  ' 

When  we  issue  a  biological  opinion 
concluding  that  a  pro)ec;t  is  likely  to 
jeopardize;  the  continued  exi.stence  of  a 
listed  s])(;cie.s  and/or  d(;strov  or 
adv(;r.s(;ly  modify  critical  habitat,  we 
provide  reasonable  and  ])rud(;nt 
alternatives  to  the  projet:t,  if  anv  an; 
identifiable,  that  would  avoid  the 
likelihood  of  jeopardy  and/or 
destruction  or  adverse;  me)elifie:atie)n  e)f 
e:ritie;al  habitat.  We  ele;fine;  “re;a.se)nable 
anel  ])ruelent  alternative;.s”  (iit  10  GFR 
402.02)  as  alte;rnative;  iie;tie)n.s  ielentifieel 
elnring  e;e)nsultatie)n  that: 

(1)  G.an  be;  imj)le;me;nte;el  in  a  manner 
e;onsiste;nt  with  the  inte;nele;el  purpe)se;  of 
the  actieen. 

(2)  (km  be;  imi)leme;nte;d  consistent 
with  the;  se;e)])e;  of  the  Fe;eteral  age;ne:y's 
le;g;il  authority  anel  juri.selie:tion. 

(3)  Are;  ee:e)nomie:ally  anel 
te;e:hne)logie;ally  feasible,  anel 

(4)  Wonlel,  in  the;  Diree:tor’.s  eejjinion, 
ave)iel  the;  like;lihoe)el  e)f  je;oj)arelizing  the 
e;ontinueel  exi.stene:e;  e)f  the  liste;el  spee;ie;.s 
anel/or  avoiel  the;  likeliheK)el  of 
eie;stre)ying  e)r  aelversely  meeelifving 
e:ritie:al  hai)itat. 

Reasemable;  anel  j)ruelent  alterneitives 
e;an  vary  freem  slight  ])re)je;e:t 
me)elifie:ations  to  extensive;  re;ele.sign  e)r 
re;le)e;iitie)n  e)f  the;  pre)je;e:t.  Gosts 
asse)e:iate;el  with  impleanenting  a 
reaseenable;  anel  prnelent  alte;rnative;  eire; 
similarly  variable. 

Re;guliitie)ns  ;it  10  (3<’R  402.10  re;ejuire; 
Fe;ele;ral  age;ne;ie;s  te)  reinitiate 
e:e)nsultiition  een  i)revie)u.sly  re;vie;we;el 
;ie;tie)n.s  in  instane:e;s  whe;re;  we;  have 
li.ste;el  a  ne;w  s])e;e:ie;s  e)r  sub.se;e)ue;ntly 
eie;.signateel  e;ritie:al  habitat  that  may  be; 
affe;e:te;el  anel  the;  h’eeleral  agency  has 
re;taine;d  elise;re;tionarv  involvement  e)r 
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control  ovor  tho  action  (or  tin;  agency’s 
discretionary  involvement  or  control  is 
authorized  by  law].  Consetjiiently, 
Federal  agencies  sometimes  may  need  to 
reejnest  reinitiation  of  consnltation  with 
us  on  actions  for  which  lormal 
consnltation  has  been  comi)leted.  il 
those  actions  with  discretionary 
involvcnnent  or  control  may  aite(.t 
snl)se(]uently  listed  species  or 
designated  critical  habitat. 

Ai){)lication  of  the  “Adverse 
Modification”  Standard 


The  key  factor  related  to  the  adverse 
modificaiion  determination  is  whether, 
with  implementation  of  the  projjosed 
Federal  action,  the  affected  critical 
habitat  would  continue  to  serve  its 
intended  conservation  role  tor  the 
species.  Activities  that  may  destroy  or 
adversely  modify  critical  habitat  are 
those  that  alter  the  physical  or 
biological  features  to  an  extent  that 
appreciably  redu(;es  the  con.sei\'ation 
value  ofc.ritical  habitat  for  Astraoahis 
lentiginosus  var.  codclwlhK. .  As 
discussed  above,  the  role  of  critical 
habitat  is  to  sui)])ort  life-bistory  needs  ol 
the  s]K!cies  and  provide  lor  the 
conservation  of  the  sjjecies.  For  A.  /.  var. 
coachdlkw.  this  includes  supi)orting  the 
sand  formations  that  torm  the  basis  ot 
the  taxon’s  habitat  and  the  areas  over 
whic.h  the  associated  sand  transpoit 
processes  that  su.stain  these  sand 
formations  occur. 

Sec:tion  4(b)(»)  of  the  Act  reepures  us 
to  brielly  evaluate  and  describe,  in  any 
pro])osed  or  linal  regulation  that 
d(!signates  critical  habitat.  ac;tiviti(!S 
involving  a  federal  action  that  may 
destroy  or  adversely  modify  such 
habitat,  or  that  may  be  affected  by  such 

designation.  .  •  i 

Activities  that  may  affect  critical 
habitat,  when  carried  out.  funded,  or 
authorized  by  a  Federal  agency,  sbould 
result  in  consultation  for  Astr(i<4(ilns 
bnti;4inosus  var.  coachdlhw.  The.se 
activities  include,  but  are  not  limited  to. 

(1)  Actions  that  would  interrupt  the 
fluvial  or  aeolian  transiiort  of  sand  to 
areas  occnjhed  by  A.  /.  var.  coiwhdlhw. 
Such  actions  would  lead  to  the 
degradation  of  the  sand  formations  that 
form  the  liasis  of /\.  /.  var.  coachdlhw 
habitat  by  blocking  .sand  from 
replenishing  occuiiied  areas  where  the 
.sand  is  being  removed  by  aeolian 
iirocesses. 

(2)  Actions  that  would  damage  or  kill 
plants  that  trap  sand  and  create  .sand 
formations  that  support  A.  /.  var. 
coachdlhid  (such  as  hummocks  that 
contain  Prosopis  ‘•hnuhilosa  var. 
toirdvana  (honey  mesipiite]).  These 
include  actions  that  lower  the 
groundwater  table  below  the  reac.h  ol 


root  systems  of  iilants  such  as  P.  g.  var. 
tonwcnid.  which  results  in  the  death  ot 
the  plants,  and  the  loss  ot  the  sand 
formations  to  wind  erosion. 

(H)  Actions  that  alter  waterways.  Sncdi 
actions  could  decrease  the  amount  or 
alter  the  dejiosition  location  ot  sand 
entering  the  sand  transport  system,  and 
thus  reduce  the  amount  of  .sand 
available  for  A.  I.  var.  rodciwlidd 
habitat. 

(4)  Actions  that  contribute  to  the 
introduction  or  proliferation  ol 
nonnative  plants,  such  as  Brassicd 
todi'ndfortii  (Saharan  mustard]  and  tiees 
planted  as  windbreaks.  Siu;h  actions 
may  interfere  with  the  movement  of 
sand,  which  would  prevent  sand  from 
moving  downwind  and  contributing  to 
tbe  sand  formations  that  form  the  basis 
of  A.  1.  var.  codchdlhw  habitat. 

(5]  Actions  sueb  as  develo]nnent  and 
landscajiing  that  cover  or  remove 
sub.strate.  Such  actions  convert  suitable 
/\.  I.  var.  codchdihw  habitat  to 
groundcover  that  does  not  support  the 
taxon. 

((i]  Actions  such  as  (OHV  use  that 
disrupt  substrates.  Such  actions  (.an 
cau.se  sufficient  alteration  of  sand 
formations  sujiporting  A.  I.  var. 
codchdlldd  occurrences  to  make  the 
habitat  unsuitable  to  suiiiiort  the  taxon. 


Exemptions 

Application  of  Section  4(a](:t]  of  the  Act 
The  Sikes  Act  Improvement  Act  ol 
IPtlZ  (Sikcis  Act]  (1h  U.S.Ci.  (i7()a] 
recjuired  each  military  installation  that 
includes  land  and  wat(ir  siutabh!  foi  tlui 
con.ser\'ation  and  manageanent  ol 
natural  re.sourc.es  to  complete  an 
integrated  natural  riisources 
management  plan  (INRMF]  by 
November  17,  2001.  An  INRMP 
intcigrates  implementation  of  the 
military  mission  of  the  installation  with 
stewardship  of  the  natural  riisourc.es 
found  on  the  base.  Each  INRMF 
inclu(U;s; 

(1]  An  ass(;.ssment  of  the  ecological 
needs  on  the  installation,  including  the 
need  to  jjrovide  for  the  conservation  of 
listed  sp(!ci(;s; 

(2]  A  statememt  of  goals  and  ])riorities; 

(:i]  A  detailed  descri])tion  of 

manageimmt  actions  to  b(!  im])hnn(mted 
to  jn'ovidc!  for  these  (u.ological  ikhhIs, 
and 

(4]  A  monitoring  and  adai)tive 
management  ])lan. 

Among  other  things,  each  INRMl^ 
must,  to  the  extent  apjn’opriate  and 
applicable,  j)rovide  for  fi.sb  and  wildlilr 
managiMnent;  fisb  and  wildlife  habitat 
enhancement  or  modification:  wetland 
protection,  enhancement,  and 
restoration  where  necessary  to  support 


fish  and  wildlife;  and  enforcement  of 
aj)plicable  natural  resource  laws. 

The  National  Defense  Authorization 
Act  for  Fiscal  Year  2004  (Ihib.  L.  lOH- 
i;Ui]  amendcKl  the  Act  to  limit  areas 
eligible  for  designation  as  critical 
habitat.  Specifically,  section  4(a](3](H](i] 
of  tbe  Act  (10  u.s.r,.  1 5:i:i(a](:i](H](i]] 
now  provides:  “'rhe  Scicnhary  shall  not 
(Uisignate  as  critical  habitat  any  lands  or 
otber  geograpbical  areas  owned  or 
controlled  by  the  Dejiartment  ot 
Defense,  or  (Uxsignated  for  its  use.  that 
are  subject  to  an  integrated  natural 
resources  management  plan  prepsired 
nnchir  .s(!ction  101  of  tbe  Sik(;s  A(.t  (10 
U.S.C.  070a].  if  tbe  Secretary  determines 
in  writing  that  such  ])lan  provides  a 
l)enefit  to  the  species  for  which  critical 
habitat  is  proposed  for  designation. 

There  ar(;  no  Department  of  D(Ten.se 
lands  that  meet  the  definition  of  critical 
habitat  and.  as  a  result,  no  lands  have 
been  exempted  under  section 
4(a](:i](H](i]  of  the  Act. 

Exclusions 

Api)lication  of  Section  4(b](2]  ot  the  Act 
S(;ction  4(b](2]  of  the  Act  states  that 
the  ScM'.retary  .shall  eUxsignate  and  make 
r(5visions  to  critical  habitat  on  the  basis 
of  the  best  available  scientific  data  after 
taking  into  consideration  tlui  economic. 
imi)act,  national  s(H:urity  im])act.  and 
any  other  relevant  impact  of  specifying 
any  i)articnlar  aixxi  as  critical  habitat. 

Tbe  S(u:r(itary  may  exclude  an  area  from 
critical  habitat  if  lie  determines  that  the 
benefits  of  such  exclusion  outweigh  the 
:  benefits  of  specifying  such  area  as  part 

of  the  critical  habitat,  unless  he 
determines,  based  on  the  hest  scientific, 
data  available,  that  the  failure  to 
designate  such  area  as  critical  hahitat 
will  result  in  the  extinction  of  the 
.species.  In  making  that  determination, 

1  the  statute  on  its  face,  as  well  as  the 
legislative  history,  are  clear  that  the 
ScH'.retary  has  breiad  discretion  regarding 
which  factor(s]  to  use  and  how  muc.h 
weight  to  give  to  any  factor. 

;  fn  considering  whether  to  exclude  a 
'  particular  area  from  the  designation,  we 
identify  the  benefits  of  inclnding  the 
!s;  area  in  the  designation,  identify  the 
benefits  of  excluding  tbe  area  from  the 
id  designation,  and  evaluate  whether  the 
benefits  of  exclusion  outweigb  tbe 
benefits  of  inclusion.  If  tbe  analysis 
indicates  that  the  benefits  of  exclusion 
outweigb  the  benefits  ot  inclusion,  the 
Secretary  may  exercise  his  discretion  to 
exclude  the  area  only  if  such  exclusion 
ife  wonld  not  rcxsult  in  the  extinction  of  the 
1  speu-.ies. 

d  Whciii  identifying  the  bemefits  ot 

inclusion  for  an  area,  we  consider  the 
rt  additional  regulatory  benefits  that  area 
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would  receive  from  the  jirotection  from 
destruction  or  adverse  modification  as  a 
m.sult  of  actions  with  a  Federal  nexus: 
the  educational  benefits  of  mapping 
essential  habitat  for  rei overv  of  the 
listed  species:  and  any  bemdits  that  may 
resnlt  from  a  designation  dne  to  State  or 
I'lideral  laws  that  mav  ap])ly  to  critical 
habitat. 

When  identifying  the  benefits  of 
exclusion,  we  consider,  among  other 
things,  whether  exclusion  of  a  sjiecific 
area  is  likelv  to  result  in  conservation: 
the  continuation,  strengthening,  or 
encouragement  of  partnerships:  or 
imjilementation  of  a  management  plan 
that  provides  equal  to  or  more 
conservation  than  a  critical  habitat 
designation  would  provide. 

In  the  case  of  AstnigciJiis  lontiginosiis 
var.  coaclwlhie.  the  benefits  of  critical 
habitat  include  public  awareness  of /\. 

1.  var.  codchalUie  presence  and  the 
importance  of  habitat  jirotection.  and  in 
cases  where  a  Federal  nexus  exists, 
increa.sed  habitat  protection  for  A.  1.  var. 
coachelhid  due  to  the  jirotection  from 


destruction  or  adver.se  modification  of 
critical  habitat.  In  practice,  a  I'ederal 
nexus  exists  only  on  Federal  land  or  for 
projects  undertaken,  funded,  or 
reiiuiring  authorization  by  a  Federal 
agency. 

When  we  evaluate  the  existence  ol  a 
conservation  plan,  we  consider  a  variety 
of  factors,  including  but  not  limited  to, 
whether  the  plan  is  finalized:  how  it 
provides  for  the  conservation  of  the 
essential  physical  or  biological  features: 
whether  there  is  a  reasonalile 
exjiectalion  that  the  con.servation 
management  strategies  and  actions 
contained  in  a  management  plan  will  he 
implemented  into  the  future:  whether 
the  conservation  .strategies  in  the  plan 
are  likely  to  h(!  effective:  and  whether 
the  plan  contains  a  monitoring  jirogram 
or  adajitive  management  to  ensure  that 
the  conservation  measures  are  effective 
and  can  he  ada])ted  in  the  future  in 
res])on.se  to  new  information. 

After  identifying  the  Ixmiifits  of 
inclusion  and  tin;  benefits  of  exclusion, 
we  carefully  weigh  the  two  sides  to 


(walnate  whether  the  hemdits  of 
exclusion  outweigh  those  of  inclusion. 

If  our  analysis  indicates  that  the  lamefits 
of  exclusion  outweigh  the  benefits  of 
inclusion,  we  then  determine  whether 
exclusion  would  resnlt  in  extinction.  If 
exclusion  of  an  area  from  critic:al  habitat 
will  Hisult  in  (ixtinction.  we  will  not 
exclude  it  from  the  designation. 

Based  on  tin;  information  provided  by 
entities  seeking  exclusion,  as  well  as 
any  additional  jmblic  comments 
received,  we  evaluated  whether  certain 
lands  in  critical  habitat  Units  1  through 
4  were  a|)])ropriate  for  exclusion  from 
this  final  (hisignation  jiursnant  to 
section  4(h)(2)  of  the  Act.  The  Secretary 
is  exercising  his  discretion  to  exclude 
seviM’al  iireas  from  critical  habitat 
designation  for  Astragalus  lentiginosas 
var.  coachalhw.  Table  2  Ixdow  provides 
approximate  areas  (ac.  ha)  of  lands  that 
meet  the  definition  of  critical  habitat  hut 
are  excluded  under  section  4(h)(2)  of  the 
Act  in  this  final  critical  habitat  rule. 


Table  2— Area  Excluded  From  Critical  Habitat  Designation  by  Critical  Habitat  Unit 


Unit 

Specific  area 

Area  excluded  from  critical 
habitat 

acres 

acres 

hectares 

1  . 

Coachella  Valley  MSHCP/NCCP . 

1,898 

768 

1,898 

768 

Morongo  Band  of  Mission  Indians  Lands . 

313 

127 

313 

127 

Unit  1  total  . 

2,212 

895 

2,212 

895 

2  . 

Coachella  Valley  MSHCP/NCCP . 

4,558 

1,844 

4,558 

1,844 

Agua  Caliente  Band  of  Cahuilla  Indians  Lands  . 

579 

234 

579 

234 

Unit  2  total  . 

5,137 

2,078 

5,137 

2,078 

3 . 

Coachella  Valley  MSHCP/NCCP . 

5,491 

2,222 

5,491 

2,222 

4  . 

Coachella  Valley  MSHCP/NCCP . 

3,193 

1,292 

3,193 

1,292 

Subtotal  Coachella  Valley  MSHCP/NCCP  . 

15,140 

6,127 

15,140 

6,127 

Subtotal  T ribal  lands  . 

893 

361 

893 

361 

Total  . 

15,874 

6,413 

15,874 

6,413 

We  believe  these  areas  are  appropriate 
for  exclusion  under  the  “other  relevant 
factor”  jirovisions  of  section  4(b)(2)  of 
the  Act  because: 

(1)  Their  value  for  conservation  will 
1m;  jire.served  into  the  future  by  existing 
jirotective  actions. 

(2)  Exclusion  ofthe.se  areas  could 
help  jireserve  the  partnerships  we 
develojied  with  local  stakeholders  and 
encourage  the  establishment  of  futun; 
conservation  and  management  of  habitat 
for  Astragalus  lantiginosus  var. 
coachallaa  and  other  sensitive;  taxa. 

(8)  Exclusion  of  these  areas  conhl 
helj)  ])reserve  our  jiartnerships  with 
tribes  and  foster  future  dialog  and 
i:ooj)erative  actions  as  well  as 
d(;velopnient  of  habitat  management 
j)lans  on  tribal  lands. 


Exclusions  Based  on  Economic  Impacts 

Under  section  4(b)(2)  of  the  Act.  we 
consider  the  economic  impacts  of 
.s])ecifying  any  particular  area  as  critical 
habitat.  In  order  to  consider  economic 
impacts,  we  prejiared  a  draft  ecomemic 
analysis  of  the  jirojiosed  critical  habitat 
designation  (Industrial  Economics,  Inc. 
(lEc)  2012).  'The  draft  analysis,  dated 
May  11, 2012,  was  made  available  for 
])uhlic  review  and  connn(;nt  from  Mav 
10  through  lime  l.T,  2012  (77  FR  28840: 
May  It).  2011).  fYillowing  the  clo.se  of 
the  comment  period,  a  final  economic 
analysis  (FEA)  (dated  )anuary  20,  2018) 
of  the  potential  economic  effects  of  the 
designation  was  developed  taking  into 
consideration  the  public  comments  and 
any  new  information  (lEc  2018). 

The  intent  of  tin;  FEA  is  to  ipiantify 
the  economic  impacts  of  all  potential 
conservation  (;ffort.s  for  Astragalus 


Icntiginosus  var.  coachcliac:  some  of 
these  costs  will  likely  he  inciirred 
regardless  of  whether  we  designate 
critical  habitat  (ba.seline).  The  economic 
impact  of  the  critical  habitat  designation 
is  analyzed  by  coinjiaring  scenarios  both 
"with  critical  habitat”  and  “without 
critical  habitat.”  The  “without  critical 
habitat”  scenario  represents  the  baseline 
for  the  analysis,  considering  ])rot(;ction.s 
alreadv  in  jilace  for  tin;  species  (for 
exanqile,  under  the  Federal  listing  and 
other  Federal.  Stall;,  and  local 
r(;gnlations).  The  haselini;,  ther(;fore. 
represents  the  costs  incurred  r(;gardless 
of  whether  critical  habitat  is  designated. 
The  “with  critical  habitat”  scenario 
describes  the  incremental  impacts 
associated  specifically  with  the 
designation  of  critical  habitat  for  the 
species.  The  incremental  conservation 
efforts  and  associated  impacts  are  those 
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not  expected  to  occur  ah.seiit  the 
designation  of  critical  habitat  for  the 
sjiecie.s.  In  other  words,  tlie  incremental 
costs  are  those  attrihutahle  .solely  to  the 
designation  of  critical  habitat  above  and 
hcivond  the  baseline  co.sts;  these  are  the 
costs  we  consider  in  the  final 
designation  of  critical  habitat.  'I'he 
analysis  looks  retros])ectivelv  at 
baseline  impacts  incurred  since  the 
species  was  listed,  and  forecasts  both 
baseline  and  incremental  impacts  likely 
to  occur  with  the  designation  of  critical 
habitat. 

The  FEA  also  addresses  how  ])otential 
economic  impacts  are  likely  to  he 
distributed,  including  an  as.sessment  of 
any  local  or  regional  impacts  of  habitat 
con.servation  and  the  potential  effects  of 
conservation  activities  on  government 
agencies,  private  businesses,  and 
individuals.  The  FEA  measures  lost 
economic  efficiency  associated  with 
residential  and  commercial 
develo])im!nt  and  |)uhlic  projects  and 
activities,  such  as  economic  impacts  on 
water  management  and  transportation 
projects.  Federal  lands,  small  entities, 
and  the  energy  industry. 

Decisionmakers  can  use  this 
information  to  assess  whether  the  effects 
of  t lie  designation  might  unduly  burden 
a  ])articular  groii])  or  economic  sector. 
Finallv,  the  FI']A  looks  retrospectively  at 
costs  that  have  been  incurred  since  H)‘)8 
((>3  FR  .'13598.  October  (i.  HtUH).  and 
considers  tho.se  costs  that  may  occur  in 
the  20  years  following  the  designation  of 
critical  habitat,  which  was  determined 
to  lie  the  apjiropriate  jieriod  for  analysis 
because  a  20-year  analysis  period 
reflects  the  maximum  amount  of  time 
under  which  future  activities  and 
economic  impacts  a.ssociated  with  the 
designation  can  he  reliably  projected, 
given  available  data  and  information, 
'file  FEA  cpiantifies  economic  impacts  of 
Astnigiilus  lentiginosiis  var.  coiichelhie 
conservation  efforts  associated  with  the 
following  categories  of  activity:  (1) 
Residential,  commercial,  and  indu.strial 
development;  (2)  water  management 
and  use:  (3)  transportation  activities;  (4) 
energy  develojnnent;  (5)  sand  and  gravel 
mining:  and  (ti)  Tribal  activities. 

The  economic  analysis  includes  high- 
and  low-end  estimates  of  incremental 
costs.  Hoth  estimates  include  the 
incremental  iinjiacts  associated  with 
addressing  adverse  modification  in 
.section  7  consultation.  The  high-end 
estimate  also  includes  jirojec:! 
modification  costs  as.sociated  with 
develo|)ment  in  the  City  of  Desert  Mot 
S])ring.s  and  railroad  njigrades  not 
c:overed  hv  the  Coachella  Valiev 
MSHCIVNCCF,  as  well  as  i)otential 
administrative  c;o.st.s  incurred  l)y  the 
Agua  Caliente  Band  of  (kihnilla  Indians. 


The.se  costs  are  only  included  in  the 
high  estimate  because  of  uncertainty 
over  whether  Desert  Hot  .Sj)ring.s  will 
develo|)  within  the  lOO-year  floodj)lain 
and  whether  railroad  u])grades  are 
likely,  and  because  a  |)uhlic  comment 
suhmitt(!d  by  the  Agua  Caliente  Hand  of 
Cahuilla  Imlians  suggests  that 
d(!velo|)ment  mav  not  occur  within 
projjosed  revised  i:ritical  habitat.  Asa 
result,  the  low-end  imj)ac:ls  consist 
solely  of  administrative  co.sts,  excei)t 
those  that  may  he  incurred  by  the  Agua 
Caliente  Band  of  Cahuilla  Indians  (lEc 
2013,  I).  4-2). 

Implementation  of  conservation 
activities  for  residential,  commercial, 
and  industrial  development  is  the 
largest  cost  category  in  the  high-end 
e.stimate  of  incremental  imj)acts.  All  of 
the.se  costs  are  ])rojected  to  occur  in  the 
unoccupied  portion  of  Unit  3,  within 
the  City  of  Desert  Hot  .S|)rings. 
Proponents  of  transportation  activities, 
such  as  road  and  bridge  construction 
and  maintenance,  are  likely  to 
ex])erience  the  next  large.st  impacts  after 
residential,  commercial,  and  industrial 
development.  No  incremental  project 
modification  costs  aix;  estimated  for 
water  manageimait  activities.  Although 
two  water  districts,  Miitropolitan  Water 
Di.strict  of  .SoutluMii  California  and  the 
De.sert  Water  Agency,  may  expcnience 
incremental  impacts  for  projects 
occurring  in  unoccupied,  fluvial  habitat, 
characteristics  of  potential  projects  and 
s|)ecific  jn'oject  modifications  that  could 
he  recommended  for  ])rojects  are 
uncertain.  Project  modification  costs 
therefore  conld  not  he  estimated.  Tin; 
FEA  does  not  e.stimate  any  incremental 
jiroject  modification  costs  for  energy 
projects,  because  these  projects  are 
located  within  occupied  habitat,  where 
we  cannot  reasonably  differentiate 
between  actions  that  avoid  jeo|)ardv  to 
the  .s])ecies  and  actions  needed  .solely  to 
avoid  de.strnction  or  adver.se 
modification  of  critical  habitat,  and 
because  the  con.struction  and 
develo])ment  of  new  wind  energy 
facilities  is  a  covered  activity  under  the 
M.SHCP/NCCP.  No  incnimental  proj(!Ct 
modification  costs  are  anticipated  for 
mining  activities. 

The  FEA  also  does  not  anticipate  any 
incremental  project  modification  co.sts 
on  Agua  Ualiente  Band  of  Uahuilla 
Indians  lands  because  the  pro])o.sed 
revi.sed  critical  habitat  on  tho.se  lands  is 
occu])i(!d  habitat,  where  we  cannot 
reasonably  differentiate  between  actions 
that  avoid  jeopardy  to  the  species  and 
actions  needcid  solely  to  avoid 
destruction  or  adverse  modification  of 
c;ritical  habitat.  The  Morongo  Band  of 
Mission  Indians  do  not  anticipate 
economic  activity  within  pro])osed 


revised  critical  habitat  on  Morongo 
Band  of  Mission  Indians  lands,  hecau.se 
the.se  areas  are  located  entirely  within 
the  floodplain:  therefore,  the  FEA  does 
not  (istimate  any  incremental  ])roject 
modification  co.sts  for  Tribal  activities. 
'I'he  total  incremental  impacts  an; 
estimated  to  he  .S27(),{K)()  to  .S88(),()()() 
(.S24.()()()  to  .$77.()()()  annualized)  in 
present-value  terms  using  a  7  percent 
discount  rate  over  the  next  20  years 
(2012  to  2032)  in  areas  pro])os(!d  as 
revised  critical  habitat  (lEc  2012,  p]). 
IvS-2-ES-3.  E.S-7-ES-‘)). 

Onr  economic  analysis  did  not 
identify  any  di.si)ro])ortionate  costs  that 
are  likely  to  result  from  the  designation. 
Uonsequently.  the  Secretary  has 
determined  not  to  exercise  his 
discretion  to  exclude  any  areas  from  this 
designation  of  critical  habitat  for 
Astr(i}>alus  iHnti^inosus  \'ar.  codcIiHlhw 
based  on  economic  impacts. 

A  copy  of  the  F'EA  with  supporting 
documents  is  available  at  hit}):// 
www'.fw 's  .gov/c(irlsh(i  d/(  'AS! 
CFWOCAS.html,  http:// 

WWW’. ragiildtions.gov  ii\  Docket  No. 
FW.S-R8-E.S-20l'l-0004.  and  at  the 
Uarlshad  F'ish  and  Wildlife  (lffic:e  (.s(;e 
FOR  FURTHER  INFORMATION  CONTACT). 

I’/xcldsions  BdSdd  on  Ndtioncd  Socnritv 
Impacts 

Under  .section  4(h)(2)  of  the  Act.  we 
consider  whether  there  are  laiuls  owned 
or  managed  by  the  De])artm(mt  of 
Defense  (DOD)  where  a  national  security 
impact  might  exi.st.  In  preparing  this 
final  rule,  we  have  determineii  that  the 
lands  meeting  the  definition  of  critical 
habitat  for  Astragalus  Icntiginosus  var. 
coachclhw  are  not  owned  or  managed 
by  the  De])artment  of  Defense,  and. 
therefore,  we  anticipate  no  impact  on 
national  security,  (kmserjuently.  the 
S(!cretary  is  not  exercising  his  discretion 
to  exclude  any  areas  from  this  final 
designation  based  on  impacts  on 
national  scicnrity. 

Exclusions  Based  on  Other  Belevant 
Impacts 

Under  .section  4(h)(2)  of  the  Act,  we 
consider  any  other  relevant  impacts,  in 
addition  to  economic  impacts  and 
impacts  on  national  security.  Wh; 
consider  a  number  of  factors,  including 
whether  the  landowners  have  developed 
any  HUFs  or  other  management  plans 
for  the  area,  or  whetlna'  there  are 
con.servation  partner.shi]).s  that  would  hi; 
encouraged  by  designation  of.  or 
exclusion  from,  critical  habitat.  In 
addition,  we  look  at  any  tribal  i.ssues, 
and  consider  the  government-to- 
government  relationshij)  of  the  United 
States  with  tribal  entities.  We  also 
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f;onsider  any  social  inij)a{:ts  that  might 
occur  hecau.se  of  tin;  designation. 

IahkI  (ind  lU^sourcH  M(in(i‘’enwnt  Phins. 
(A)ns(uv(ttion  Plans,  or  Agraanionis 
Posad  on  (lonsarvation  Partnarships 

Wlien  wo  evaluate  wliether  a  current 
land  inanageinent  or  conservation  plan 
(H(,Fs  as  w(;ll  as  other  tvpes)  proviihis 
ad(!(]uate  management  or  protection,  we 
consider  a  varietv  of  factors,  including 
hut  not  limited  to.  whether  the  plan  is 
finalized:  how  it  provides  for  the 
conservation  of  the  essential  physical  or 
biological  features;  whether  there  is  a 
reasonahh;  expectation  that  the 
conservation  management  strategies  and 
actions  contained  in  a  managem(;nt  plan 
will  he  implemented  into  the  future; 
whether  the  conservation  strategies  in 
the  plan  are  likely  to  he  effective;  and 
whether  the  ])lan  contains  a  monitoring 
program  or  adaj)tive  management  to 
ensure  that  the  conservation  measures 
are  effective  and  can  he  adapted  in  the 
future  in  response  to  new  information. 

We  believe  that  the  (k)achella  Valiev 
Multi])le  Species  Habitat  Conservation 
Plan  anil  Natural  Community 
Conservation  Plan  (Coachella  Valiev 
MSHCiP/NCfiP)  provides  adeipiate 
management  or  protection  for  the  taxon, 
and.  to  continue  and  strengthen  our 
conservation  partnershi]).s  with  the 
plan's  participants  and  to  foster 
additional  partnerships,  the  Secretarv  is 
exercising  his  discretion  to  exclude 
lands  covered  hv  this  plan  that  provide 
for  the  conservation  of  Astrctf’olns 
l(niti<>inosns  var.  coachallaa.  Details  of 
our  analysis  for  this  plan  are  described 
below. 

Pxcinsions  Vndar  Saation  ■4ll)}(2)  of  tha 
Act—Coachalla  Vallay  MSIICP/NCCP 

The  Coachella  Valley  MSHCP/NCCP 
is  a  large-.scale,  multijurisdictional 
habitat  conservation  plan  encomjjassing 
about  1.1  million  ac  {44.'j.l.‘5()  ha)  in  the 
Coachella  Valley  of  central  Riverside 
County.  The  Coachella  Valley  MSlKd’/ 
NCCP  is  also  a  “Subregional  Plan” 
under  the  State  of  (kdifornia’s  Natural 
(Community  (k)n.servation  Planning 
(NCCP)  Act.  as  amended.  An  additional 
(itt.OOO  ac  (27.923  ha)  of  tribal 
reservation  lands  di.strihuted  within  the 
jdan  area  boundarv  are  not  included  in 
the  Coachella  Valiev  MSHClVNCCP. 
TheC;oachi!lla  Valley  MSHCP/NCCiP 
addresses  27  listed  and  unlisted 
“covered  species."  including  Astragcdns 
lantiginosns  var.  coachallaa.  f)n  October 
1,  2008.  the  Service  issued  a  single 
incidental  take  permit  (TF-104(it)4-0) 
under  section  10(a)(1)(B)  of  the  Act  to 
10  permittees  under  the  Coachella 
Valley  MSHCP/NCCP  for  a  period  of  75 
years.  Particij)ants  in  the  Coachella 


Valley  MSHCP/NCCP  include  inght 
cities  (('.athedral  (iity.  (ioachella.  Indian 
Wells,  Indio,  La  Quinta,  Palm  De.sert, 
Palm  Springs,  and  Rancho  Mirage);  the 
Ciounty  of  Riverside,  including  the 
Riverside  County  Flood  (k)ntrol  and 
Water  Conservation  District.  Riverside 
County  Parks  and  C)|)en  S])ace  District, 
and  Riverside  C.ountv  Waste 
Management  District;  the  C.oachidla 
Valley  Association  of  (Governments: 
(Goachella  Valiev  Water  Di.strict: 
lm])erial  Irrigation  District:  California 
Department  of  Trans])ortation: 

(Galifornia  State  Parks;  (Goachella  Valley 
Mountains  (Gonservancy:  and  the 
Coachella  Valley  (Gon.servation 
C-ommission  (the  created  joint  jiowers 
regional  authoritv).  The  (Goachella 
Valley  MSIKGP/NCCP  was  designed  to 
estahli.sh  a  multijde-species  habitat 
con.servation  program  that  minimizes 
and  mitigates  the  exj)ected  loss  of 
habitat  and  incidental  take  of  covered 
species,  including  A.  I.  var.  coachallaa 
(lISFWS  2008.  pp.  1-207.  and 
Ai)j)endix  A,  ])]).  10-50). 

The  ])ermit  covers  incidental  take 
resvdting  from  habitat  loss  and 
disturbance  as.sociated  with  urban 
development  and  other  propo.siul 
covered  activitiiis.  These  activities 
include  public  and  ])rivate  develo|)ment 
within  the  plan  area  that  reiiuires 
discretionary  and  ministerial  actions  bv 
])ermittees  subject  to  consistencv  with 
the  (Goachella  Valley  MSH(GP/N(G(GP 
policies.  An  associated  Management 
and  Monitoring  Program  is  akso 
included  in  the  (Goachella  Valiev 
MSH(GP/N(G(GP  and  identifies  specific 
management  actions  for  the 
conservation  of  Astra<>alns  laniiginosns 
\'ar.  coachallaa. 

Approximately  30,308  ac  (14,730  ha) 
of  modeled  habitat  for  Asl  raged  ns 
lantiginosns  var.  coachallaa  occurs  in 
the  (Goachella  Valley  MSHCGP/NCGCGP 
Plan  Area  (Coachella  Valiev  MSHCP/ 
NCCP  2008,  p.  0-25).  Under  the 
(Goachella  Valley  MSIKGP/NCCP. 
a])proximately  15,700  ac  (0,350  ha)  of 
modeled  A.  I.  var.  coachallaa  habitat 
will  be  lost  to  development.  To  mitigate 
this  loss,  the  (Goachella  Valiev  MSHCP/ 
NCGCP  will  |)re,serve  7,170  ac  (2,t)04  ha) 
of  modeled  habitat  for  the  taxon  in 
])(!rpetuity.  Another  4.407  ac  (1,820  ha) 
are  anticipated  to  he  conserved  through 
complementary  and  coo])erative  efforts 
by  Imderal  anil  .State  agencies  and 
nongovernmental  organizations. 
Additionally.  7,707  ac  (3,118  ha)  of /I. 

/.  \'ar.  coachallaa  modeled  habitat 
within  the  l^lan  Area  were  preserved 
prior  to  completion  of  the  (Goachella 
Valley  M.SHCP/NCCP  (acres  which 
coincidentally  occur  on  three  (Goachella 
Valley  fringe-toed  lizard  [lima  inornata) 


reserves  in  the  Coachella  Valley 
Preserve  .System).  The.se  lands  and  the 
Tl.()50  ac  (4.715  ha)  of  lands  yet  to  he 
conserved  under  the  (Goachella  Valiev 
M.SH(GP/N(G(GP  will  total  10.357  ac 
(7.833  ha)  of /\.  I.  var.  coachallaa 
modeled  habitat  within  the  Coachella 
Valley  M.SH(GP/N(G(G1’  Reserve  .System. 

As  habitat  areas  are  acquired  under 
the  (Goachella  Valley  M.SH(GP/N(G(GP, 
they  are  legally  protected  within  the 
Reserve  .System  and  the  direct  impacts 
of  development  are  ])rei:luded.  All  areas 
covered  under  the  (Goachella  Valley 
M.SH(GP/N(G(GP  that  meet  the  definition 
of  critical  habitat  for  A.  I.  var. 
coachallaa  fall  within  the  (Gonservation 
Areas  of  the  IKGP.  The  (Gonservation 
Areas  of  the  (Goachella  Valley  M.SI  KGP/ 
N(GCP  are  predetermined  areas  that 
])rovide  habitat  for  species  covered 
under  the  plan;  these  areas  are  designed 
to  conserve  natural  communities, 
ecological  ])roce.sses,  and  biological 
corridors  and  linkages  between  major 
habitat  areas.  The  (Goachella  Valiev 
M.SH(GP/N(G(GP  Reserve  System  will  he 
assembled  from  land  c.onserved  within 
these  (Gonservation  Areas.  This 
protection,  as  well  as  implementation  of 
the  avoidance,  minimization,  and 
mitigation  measures  and  management 
and  monitoring  programs  identified  in 
the  (Goachella  Valley  MSHCP/NCXGP, 
will  reduce  impacts  to  this  taxon 
compared  to  what  would  have  occurred 
otherwise. 

Benefits  of  Inc.lusion — (Goachella  Valiev 
M.SH(GP/N(G(GP 

Ragnlatorv  Panafits  (Endangarad 
Spacias  Act) 

The  prini;i])al  benefit  of  including  an 
area  in  a  critical  habitat  designation  is 
the  requirement  of  Federal  agencies  to 
ensure  actions  they  fund,  authorize,  or 
carry  out  are  not  likely  to  result  in  the 
destruction  or  adverse  modification  of 
any  designated  critical  habitat,  the 
regulatory  standard  of  .section  7(a)(2)  of 
the  Act  under  which  consultation  is 
completed.  Federal  agencies  must 
consult  with  the  .Service  on  actions  that 
may  affect  critical  habitat  and  must 
avoid  destroying  or  adversely  modifying 
critical  habitat.  Federal  agencies  must 
also  considt  with  us  on  actions  that  mav 
affect  a  li.sted  species  and  refrain  from 
undertaking  actions  that  are  likely  to 
jeo])ardize  the  c.ontinued  existence  of 
such  species.  The  analysis  of  effects  to 
critical  habitat  is  a  separate  and 
different  analysis  from  that  of  the  effects 
to  the  .s])ecie.s.  Therefore,  the  difference 
in  outcomes  of  these  two  analyses 
re])resents  the  regulatory  benefit  of 
critical  habitat.  The  regulatory  standards 
are  different,  as  the  jeo])ardy  analysis 
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investigates  the  action’s  impact  on  the 
survival  and  recovery  ol  tlie  species, 
wliih;  tlie  adverse  modification  analysis 
lbcns(!s  on  the  action's  eflects  on  the 
designated  habitat’s  contribution  to 
c:onservation.  This  will,  in  many 
instan{;es,  lead  to  dillerent  njsnlts  and 
different  regulatory  reciuirements.  Thus, 
critical  habitat  designations  mav 
])rovid(i  greater  himefits  to  the  recovery 
of  a  species  than  would  listing  alone. 

f’or  some  s])(K:ies  (including 
Astragdlus  Icnti^inosiis  var.  codchdlldd), 
ami  in  some  locations  (in  ])articnlar. 
tho.se  occn|hed  by  the  taxon),  the 
outcome  of  these  analy.ses  will  be 
similar,  because  effects  to  habitat  will 
often  also  result  in  effects  to  the  sj)ecies 
and  it  is  often  difficult  or  imj)ossil)le  to 
differentiate  between  actions  that  avoid 
jeopardy  to  the  species  and  actions 
needed  .solely  to  avoid  destruction  or 
adverse  modification  of  critical  habitat. 
However,  much  of  the  land  considered 
for  exclusion  from  this  critical  habitat 
designation  is  not  occu])ied  by  the  taxon 
(areas  su|)porting  fluvial  sand  transjjort 
jn'ocesses).  In  these  areas,  impacts  to 
critical  habitat  will  not  result  in  direct 
impacts  to  A.  I.  var.  codcht'Ihid  ])lants. 
Theriifore,  the  outcome  of  an  adver.se 
modification  analysis  in  these  arcuis 
would  differ  from  the  outcome  of  a 
jeopardy  analysis. 

(’.ritical  habitat  may  provide  a 
regulatory  bcimdit  for  Astragalus 
lantiginosus  var.  coaclu^lldd  when  there 
is  a  Federal  nexus  present  for  a  ])roject 
that  might  advcjrsely  modify  critical 
habitat.  A  Federal  nexus  generally  exists 
where  land  is  federally  owned,  or  where 
actions  pro])osed  on  non-F’ederal  lands 
reciuire  a  Federal  permit  or  Federal 
funding.  In  the  absence  of  a  Federal 
nexus,  the  regulatory  benefit  provided 
through  section  7  consultation  under 
the  Act  does  not  exist.  Any  activities 
over  which  a  Federal  agency  has 
discretionary  involvement  or  control 
affecting  designated  critical  habitat  on 
Federal  land  would  trigger  a  duty  to 
consult  under  section  7.  However,  no 
Federal  lands  an;  covenul  under  the 
Coachella  Valley  MSHClVNCCP. 

The  ])otential  for  a  Federal  nexus  for 
activities  proposed  on  non-F(;deral 
lands  varies  widely  and  depends  on  the 
particular  circumstances  of  each  case. 
Nev(!rtheles.s,  h(!caiise  the  breadth  of 
potential  Federal  actions  that  may 
trigger  a  duty  to  consult  under  .sectic)n 
7  is  (piite  broad,  we  cannot  .say  with 
certainty  that  future  development  of.  or 
activities  on.  non-Federal  lands  will 
always  lack  a  Federal  nexus.  In  some 
portions  of  the  lands  identified  as 
critical  habitat  for  Astragalas 
lenliginosas  var.  coachallae  that  arc; 
covered  under  the  (ioachella  Valley 


MSHClVNCCP,  a  Federal  nexus  .seems 
possible  despite  the  areas  in  (juestion 
not  being  on  Federal  lands.  The 
imoctaipied  fluvial  sand  transport  areas 
of  the  e.ssential  habitat  covered  under 
the  Coachella  Valley  MSHCP/NCCP  may 
fall  within  tin;  jurisdiction  of  the  IJ.S. 
Army  Corps  of  Engineers  (Corps) 
pursuant  to  section  404  c)f  the  Clean 
Water  Act.  Therefore,  we  expect  there 
will  be  a  Federal  nexus  for  inojects  in 
th(!  fluvial  sand  trans|)ort  areas,  as 
projects  that  impact  the.se  areas  may 
riKjnire  Corps  permits.  Also,  highway  or 
railroad  improvement  ]3roject.s  on  lands 
adjacent  to  Interstate  Highway  10  or  the 
Southern  Pacific  railway  line  that  are 
covered  by  the  Coachella  Valley 
MSHCP/NCCP  may  have;  a  Federal 
nexus  via  the  IJ.S.  De})artment  of 
Transj)ortation.  Thus,  designation  of 
these  areas  as  critical  habitat  for  A.  I. 

\'ar.  codchdlldd  could  jjrovide  a 
regulatory  benefit.  However,  where 
there  is  no  discernible  Federal  nexus  on 
lands  covered  under  the  Coachella 
Valley  MSHCP/NCCP  that  we’ve 
identified  as  critical  habitat  for  A.  1.  var. 
codchdiidd,  W(;  consider  the  r(!gnlatorv 
b(!nefit  of  designation  oftho.se  non- 
F’ederal  lands  to  be  small. 

If  protections  ])rovided  bv  critic:al 
habitat  de,signatif)n  are  redundant  with 
protections  already  in  ])lac(!  on  lands 
identified  as  areas  that  imuit  the 
definition  of  critical  habitat  for 
Asinigdlus  Idnliginosiis  var.  doachdlldd, 
the  Ixmefits  of  inclusion  in  critical 
habitat  are  reduced.  All  areas  that  meet 
the  definitioji  of  critic;al  habitat  covered 
under  the  Coachella  Valley  MSIKJIV 
NCCP  fall  within  the  Conservation 
Areas  of  the  HCP.  Within  the 
(Conservation  Areas,  protections 
afforded  Astragalus  Idiitiginosas  var. 
codchdiidd  ami  its  habitat  bv  the 
Coachella  Valley  MSHCP/NCCP 
include,  for  example,  niquiring 
permittees  to  comply  with  apjdicable 
avoidance,  minimization,  and 
mitigation  measures  and  land-use 
adjacency  guidelines  (standards 
delineated  for  land  uses  adjacent  to  or 
within  (Conservation  Areas  necessary  to 
avoid  or  minimize  edge  effects),  and 
con.servation  of  suitable  habitat  and 
those  areas  snp])orting  the 
geomor])hologic  |)roces.se.s  sustaining 
the  .sand  formations  in  tho.se  areas  (sand 
transport  system)  (Coachella  Valiev 
MSHCP/NCCP  2008.  Section  4  and 
Section  t).2.2). 

Protective  measures  recpured  bv  the 
Coachella  Valley  MSHCP/NCCP  for  the 
con.servation  of  Astragalus  Idiitiginosas 
var.  coddhdiidd  habitat  in  the 
Con.servation  Areas  are  similar  to 
protections  that  we  would  require 
through  consultation  provisions  under 


.section  7(a)(2)  of  the  Act  for  .4.  /.  var. 
cor/chey/ae  critical  habitat.  Adding 
another  layer  of  regulatory  protections 
by  designating  critical  habitat  on  lands 
in  the  (c.onservation  Areas  of  the 
Coachella  Valley  MSHCP/NCCP. 
therid'on!,  will  not  likely  add  any 
protection  for  the  taxon.  In  .some  rare; 
cases,  the  amount  or  type  of  i)rotection 
nujuired  by  a  consultation  under  .section 
7(a)(2)  of  th(!  Act  to  address  impacts  to 
critical  habitat  could  differ  from  the 
])rotective  measures  provided  bv  the 
Coachella  Valley  MSHCP/N(X;P: 
however,  we  do  not  know  under  what 
circnm.stanc:e.s  this  would  occur,  if  ever. 
For  these  nxisons,  we  believe  the 
j)rotections  provided  hv  the  Coachella 
Valley  MSHCP/NCCP  in  the 
(Conservation  Areas  substantially 
diminish  any  regulatory  benefits  of 
designating  critical  habitat  on  these 
lands. 

Educationai  Bdudfit 

Hesignating  critical  habitat  also  can  be 
beneficial  because  the  process  of 
pro])o,sing  critical  habitat  provides  the 
o])portunity  for  ])eer  review  and  public 
comment  on  lands  we  projjose  to 
designate  as  critical  habitat,  our  criteria 
n.sed  to  idemtifv  tho.se  lands,  potential 
im])act.s  from  tin;  pro|)o.sal,  and 
information  on  the  taxon  it.self.  The 
designation  of  critical  habitat  mav 
generally  provide  ])reviou,sly 
unavailable  information  to  the  public. 
Public  edncati{)n  regarding  the  ])otential 
conservation  value  of  an  area  may  akso 
help  focus  conservation  and 
management  efforts  on  areas  of  high 
con.servation  value  for  certain  species. 
Information  about  Astragalus 
Idiitiginosus  var.  coachdllad  and  its 
habitat  that  reaches  a  wide  audience, 
including  parties  concerned  about  and 
engaged  in  conservation  activities,  is 
valuable  becan.se  the  j)ublic  may  not  be 
aware  of  documented  (or 
undocumented)  A.  I.  var.  coachdllad 
occurrences  and  unoccupied  areas 
siqjporting  sand  transport  jirocesses  that 
have  not  been  consm  ved  or  are  not 
being  managed. 

However,  the  (ulucational  benefits  of 
designating  critical  habitat  for 
Astragalus  Idiitiginosus  var.  coachdllad 
are  small  and  largely  nuhmdant  to  those 
derived  through  conservation  efforts 
current Iv  being  implemented  in  the 
j)rivate  and  permittee-owned  or 
controlled  lands  cov(!red  under  the 
Coachella  Valley  MSHCP/NCCP.  As 
described  above,  the  proce.ss  of 
developing  the  (Joachella  Valley 
MSHCP/NCXJP  has  involved  several 
partners  including  (hut  not  limited  to) 
the  eight  participating  local 
jurisdictions.  Riverside  County, 
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(California  Dej)artinent  of  Fish  and 
(lame,  and  Federal  agcmcies.  The 
educational  benefits  of  critical  habitat 
designation  derived  through  informing 
Coachella  Valley  M.SHClVNCCF 
partners  and  other  meml)(!rs  of  the 
public  of  areas  important  for  the  long¬ 
term  conservation  of /\.  /.  var. 
cimclwUde  ha\e  alreadv  hc'en  and 
continue  to  he  achievcul  through 
development  and  implenumtation  of  the 
Coachella  Valley  MSltClVNCCP.  We. 
therefore,  believe  that  the  educational 
himefits  of  designating  critical  habitat 
for  /\.  /.  \'ar.  coadwlUw  on  lands 
covenul  under  the  (Coachella  Valiev 
M.SH(C1VNC(CF  are  small. 

Kdncational  benefits  of  designating 
critical  habitat  for /f.s/rogo/ns 
Idniiginosus  var.  codchdlhw  art;  also 
largely  redundant  to  those  derived 
through  the  publication  of  the  previous 
propo.sed  and  final  critical  habitat  rules 
for  /\.  /.  var.  codclmlkw.  'I'lui.se 
documents  di.scnss  /\.  1.  var.  codchdhw 
biology  and  habitat  recpiirements.  the 
location  of  areas  containing  the  j)hvsical 
or  biological  features  e.ssential  to  the 
conservation  of  the  taxon,  and  the 
importance  of  areas  supporting  .sand 
trans|)ort  j)rocesses  needed  to  maintain 
suitable  habitat  for  the  taxon.  Becaus(^ 
this  information  was  made  availahh;  to 
tlu!  public  in  these  documents,  we 
bidieve  there  is  little  educational  benefit 
of  designating  critical  habitat  for/\.  I. 
var.  codchdlldd. 

lidgdidlorv  BdiidfH  lOthar  Stdtd.  Local, 
and  Federal  Laws) 

'file  designation  of  critical  habitat  for 
some  species  may  also  .strengthen  or 
reinforce  some  of  the  provi.sions  in  oth(;r 
State  and  Federal  laws.  siu:h  as  the 
(California  Environmental  Qnalitv  Act 
((CEQA).  These  laws  analvze  the 
j)otential  for  j)rojects  to  significantly 
affect  the  environnumt.  'I'o  date,  the 
local  jnri.sdictions  have  not  recpiired 
additional  measures  associated  with 
critical  habitat  for  any  species  in  their 
discretionarv  approval  j)roces.ses  (for 
example.  j)ursuant  to  (CEQA),  and  are 
unlikely  to  do  so  in  the  future.  This 
potential  benefit  is.  therefore,  negligible 
in  the  (Coacludla  Valley. 

In  snnuuary.  we  believe  that  the 
regulatory  benefit  through  section 
7(a)(2)  of  the  Act  of  designating  critical 
habitat  is  small  on  non-Federal  lands 
cov(!red  under  the  (Coachella  Valhiv 
MSI  KC1VN(C(CF  and  occupied  by 
/\slrdg(dus  leniiginosas  var.  coacheUae 
l)(!cau.se  the  likelihood  of  a  future 
Federal  nexus  in  the.se  areas  is  small, 
and  becau.se  the  existing  protections 
afford(!d  the  taxon  and  its  habitat  hv  the 
(Coachella  Valley  MSH(C1VN(C(CF  likely 
diminish  any  regulatory  benefits  that 


might  1)(!  gained.  Tlu;  r(!gnlatory  lumefit 
of  clesignation  is  likely  higher  in 
unoccupied  fluvial  sand  transport  anias. 
due  to  the  greatcu'  |)o.s.sihility  fora 
Federal  nexus  (via  permits  nuiuired  for 
impacts  to  “Waters  of  the  United  States" 
by  th(!  (Corps).  llowev(!r,  the  benefits  of 
inclusion  an;  similarly  diminisluul  in 
tlu;  fluvial  sand  trans))ort  ar(;a.s  hv  the 
j)rotection.s  j)rovid(;d  by  tlu;  (CoaclH;lla 
Valley  MSI  I(C1VN(C(CF.  Additionallv.  we 
believe  the  educational  hi;nefit.s  of 
designating  critical  habitat  for  A.  1.  var. 
coacheUae  on  lands  covered  hv  the 
(Coachella  Valley  MS11(C1VN(CCF  are 
small  due  to  .stakehold(;r  involvement  in 
tlu;  d(;.sign  and  impl(;mentation  of  tlu; 
(Coachella  Valley  MSU(CF/N(C(CF  and 
publication  of  relevant  informatii)!!  in 
tlu;  previous  i)ro|)o.s(;d  and  final  critical 
habitat  rules  in  2004  and  200.'}.  There 
are  no  ])otential  ancillary  benefits  under 
other  laws  that  would  n;.sult  from 
designation  of  non-l‘’etl(;ral  lands  in  tlu; 
(Coachella  Valley. 

Beiu;fits  of  Exclusion — (Coachella  Valh;v 
MSU(C1VNC(CF 

We  believi;  conservation  l)(;nefit.s 
would  lx;  r(;alized  by  forgoing 
designation  of  laitical  habitat  for 
Astragidas  leniiginosa.s  var.  coacheUae 
on  lands  cov(;r(;d  hv  the  (Coachella 
Valley  MSU(ClVN(C(Clh  including:  (1) 
(Continuance  and  strengthening  of  oiir 
effectivi;  working  relationships  with  all 
(Coachella  Valley  MSf  KC1VN(C(CF 
jurisdictions  and  stakeholders  to 
promote  con.s(;rvation  of  the  A.  I.  var. 
coacheUae,  its  habitat,  and  28  other  taxa 
covered  by  the  IKCF  and  their  habitat: 

(2)  allowance  for  continued  meaningful 
collaboration  and  cooperation  in 
working  toward  protecting  and 
recovering  this  taxon  and  the  many 
other  taxa  covered  hv  the  IKCl’. 
including  con.servation  benefits  that 
might  not  otherwise  occur;  (3) 
encouragement  for  local  jurisdictions  to 
fully  partici])ate  in  the  (Coachella  Valley 
MSi  fCCF/NCCClh  and  (4)  encouragement 
of  additional  UfCl’and  other 
con.servation  i)lan  dev(;lopment  in  the 
future  on  otlu;r  |)rivat(;  lands  for  this 
and  other  fed(;rally  list(;d  and  sensitive 
taxa. 

In  the  case  oi  Astrag(da.‘>  lentiginosas 
var.  coacheUae  in  the  (Coachella  Vall(;y. 
the  partnership  and  commitment  hv  the 
p(;rmitt(;e.s  of  the  (Coachella  Valiev 
MSU(C1VN(C(C1>  resulted  in  lands  h(;ing 
con.s(;rv(;d  and  manag(;d  for  the  long 
term  that  will  contribute  to  the  n;cov(;ry 
of  tlu;  taxon. 

We  develop(;d  a  clo.se  partn(;rshi]) 
with  the  permitt(;es  of  the  (Coachella 
Valley  MSI  1(C1VN(C(CF  through  the 
development  of  the  IKCl’,  which 
incorporates  protections  (conserved 


lands)  and  management  for  /\sfragalas 
lentiginosas  var.  coacheUae.  its  habitat, 
the  fluvial  .sand  tran.s])ort  areas,  and  the 
physical  or  biological  featur(;s  e.ssential 
to  tlu;  conservation  of  this  taxon. 
Additionally,  many  landown(;r,s 
])erc(;iv(;  critical  habitat  as  an  unfair  and 
nnnece.ssary  regulatory  burden  given  tlu; 
exp(;nse  and  time  involved  in 
dev(;loping  and  impl(;menting  com])lex 
r(;gional  and  jurisdiction-wide  IKCl’s, 
such  as  tlu;  (Coachella  Valley  M.SIKCP/ 
N(C(CP  (as  di.scus.sed  furtlu;r  in  (Comment 
1.')  below  in  the  Summary  of  (Comments 
and  Recommendations  .section  of  this 
rule).  Exclusion  of  (Coaclu;lla  Valiev 
MSI  f(CP/N(C(Cl»  lands  could  help 
preserve  the  partnerships  we  developed 
with  the  (County  of  Riverside,  (Coachella 
Valley  A.ssociation  of  (jovernments.  and 
other  local  jurisdictions  in  the 
develoj}nu;nt  of  the  HCP,  foster  future 
partnershijjs  and  dex  elopment  of  future 
HCCPs,  and  encourage  the  estahlishment 
of  futun;  con.servation  and  management 
of  habitat  for/\.  I.  var.  coacheUae  and 
other  .sensitive  taxa. 

The  (Coachella  Valley  MSH(CP/N(XP 
provides  substantial  ])rotection  and 
management  for  Astragalns  lentiginosas 
var.  coacheUae.  the  fluvial  sand 
transport  ar(;as.  and  the  physical  or 
biological  f(;atur(;.s  (;.ss(;ntial  to  tlu; 
cc)nservation  of  the  taxon.  It  also 
addre.sses  cons(;rvation  issues  from  a 
coordinat(;d,  integrat(;d  ])erspectiv(; 
rather  than  a  piecenu;al,  proj(;ct-l)y- 
])roject  ap])roach  (as  would  occur  under 
.s(;ction  7  of  the  Act  or  through  smaller 
IKCPs).  thus  resulting  in  coordinated 
land.scape-scale  conservation  that  can 
contribute  to  genetic  diversity  by 
preserving  covered  sjiecies  po])ulation.s, 
habitat,  and  interconnect(;d  linkage 
areas  that  support  recovery  of  A.  /.  var. 
coacheUae  and  other  li.sted  taxa.  Also, 
becau.se  im])acts  to  ])lant  sj)ecie.s  do  not 
re(iuire  an  incidental  take  j)ermit, 
protections  that  ])lants  receive  under 
H(CPs  related  to  covered  activities 
without  a  Federal  nexus  are  h(;nefits 
that  mo.st  likely  would  not  he  r(;alized 
otherwise.  Additionally,  in  ord(;r  for  the 
con.servation  anticij)ated  hv  the 
(Coachella  Valley  MSHCP/NCCCl^  to  he 
fully  r(;alized.  it  is  vital  that  permittees 
continiu;  to  work  with  tlu;  Service 
during  the  implementation  process  to 
ensnn;  tlu;  goals  of  the  plan  are  met 
despite  unanticipat(;d  issues  that  are 
likely  to  arise  given  the  scope;  and 
complexity  of  the  plan.  Ther(;fore,  it  is 
important  that  we  encourage  full 
partici|)ation  in  such  plans  and 
(;nconrag(;  voluntary  coverage  of  listed 
])lant  taxa  in  such  plans. 

In  summary,  we  heli(;ve  excluding 
land  covered  by  the  (Coachella  Valiev 
MSH(CP/N(CCP  from  critical  habitat  will 
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provide  the  significant  benefit  of 
maintaining  existing  regional  llCl’ 
partnershi])s  and  fostering  new  ones. 

Weighing  Benefits  of  Rxclnsion  Again.st 
Benefits  of  Inclusion — (ioachella  Valiev 
MSllCIVNCCB 

We  reviewed  and  evaluated  the 
exclusion  of  ap])roximately  l.'j.l4()  ac 
(().! 27  ha)  of  land  within  the  honndaries 
of  the  Coachella  Valley  MSflClVNCCP 
from  onr  revised  designation  of  critical 
habitat,  and  we  determined  the  benefits 
of  excluding  these  lands  outweigh  the 
benefits  of  including  them.  The 
regulatory  benefits  of  including  the 
portion  of  these  lands  occupied  by 
Aslra^alus  hntiginosus  var.  coucholUio 
in  the  designation  are  small  because  of 
the  unlikelihood  of  a  Federal  nexus.  The 
regulatory  benefits  of  including  the 
portion  of  these  lands  not  occnjiied  hv 
the  taxon  (areas  supjjorting  fluvial  .sand 
transport  processes)  are  greater  due  to 
the  ])o.ssil)ility  of  a  Federal  n(;xus 
through  the  Corps.  However,  these 
benefits  are  reduced  by  the  existence  of 
])rotections  provided  through  the 
Coachella  Valley  MSHCF/NCCP  that  are 
mostly  redundant  to  the  njgnlatorv 
protections  that  would  be  achieved 
through  designation  of  critical  habitat. 
The  educational  benefits  of  including 
lands  covered  under  the  ('.oachella 
Valley  M.SHCP/NCCP  are  .small  in 
occii])ied  ar(!as  and  unoccupied  areas. 

We  believe  the  benefits  of  excluding 
lands  covered  hv  the  (ioacdiella  Valiev 
MSHCIVNCCP  from  ca  itical  habitat  are 
more  significant.  Exclusion  c)f  these 
lands  from  critical  habitat  will  help 
j)re.serve  the  ])artnership.s  we  have 
developed  with  local  jurisdictions  and 
])roject  proponents  through  the 
develojjinent  and  ongoing 
implementation  of  the  ('.oachella  Valley 
MSHCP/NCCP  and  aid  in  fostering 
future  jjartnerships  for  the  benefit  of 
listed  specaes.  Designation  of  lands 
covered  by  the  ("oachella  Valley 
MSH("P/NCCP  may  disc;onrage  other 
partners  from  seeking,  amending,  or 
completing  H(](]P/NCCP  i)lans  that 
cover  Astragalus  lantiginosus  var. 
coachallaa  and  other  listed  taxa. 
Designation  of  (aatical  habitat  does  not 
recjnire  that  management  or  recovery 
actions  take  j)lace  on  the  lands  included 
in  the  designation.  The  (ioachella  Valiev 
MSH(3VN(XP,  however,  will  provide  ' 
for  significant  con.servation  and 
management  of /I.  I.  var.  coachallaa  iind 
its  habitat  and  hel])  achieve  recovery  of 
this  species  through  hal)itat 
enhancement  and  restoration,  functional 
connections  to  adjoining  habitat,  and 
monitoring  efforts.  Additional  IKiPs  or 
other  management  ])lans  potentially 
fostered  by  this  exclusion  would  also 


hel])  to  recover  this  and  other  federally 
listed  sjjecies.  'I’herefore,  in 
consideration  of  the  relevant  im])act  to 
current  and  future  partnerships,  as 
summarized  in  the  Benefits  of 
Hxehision — (ioacliella  Valley  MSHCB/ 
N(XIB  section  above,  we  determined  the 
signif  icant  benefits  of  exclusion 
outweigh  the  benefits  of  critical  habitat 
designation. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  .Specie, s — ("oachella  Valiev 
MSHCP/NCCP 

We  determined  that  the  exclusion  of 
I."), 140  ac  (0,127  ha)  of  land  within  the 
boundaries  of  the  (ioachella  Valiev 
M.SlKiP/NCCP  from  the  designation  of 
critical  habitat  for  Astragalus 
lentiginosas  var.  coachellae  will  not 
result  in  extinction  of  the  taxon. 
Protections  afforded  the  taxon  and  its 
habitat  l)y  tbe  Coachella  Valiev  M.SH(iP/ 
N('.(iP  j)rovide  a.ssnrances  that  the  taxon 
will  not  go  extinct  as  a  result  of 
excluding  these  lands  from  the  critical 
habitat  designation.  'I'he  jeopardy 
standard  of  section  7  of  the  Act  will  also 
j)rovide  protection  in  occnj)ied  areas 
when  there  is  a  Federal  nexus. 
Therefore,  based  on  the  above 
disciKssion.  the  .Secretarv  is  exercising 
his  di.scretion  to  exclude  l.').14()  ac 
(8,127  ha)  of  land  within  the  boundaries 
of  the  Coachella  Valley  MSHCIVNCCI’ 
from  this  final  critical  hal)itat 
designation. 

Exclusions  Under  Section  4(1)11 2 1  of  the 
Act — Tribal  Lands 

In  accordance  with  the  .Secretarial 
Order  32()().  “American  Indian  Tribal 
Rights,  Federal-Tribal  Trust 
Responsibilities,  and  the  Endangered 
.Sj)ecies  Act”  (June  .1,  1997);  the 
President’s  memorandum  of  April  29, 

1 994.  “Covernment-to-Covornment 
Relations  with  Native  American  Tribal 
Covernments”  (.'19  FR  229.')!);  Executive 
Order  1317.');  and  the  relevant  provision 
of  the  Departmental  Manual  of  the 
De])artment  of  the  Interior  (.'112  DM  2), 
we  believe  that  fish,  wildlife,  and  other 
natural  resources  on  tribal  lands  are 
better  managed  under  tribal  authorities, 
j)olicies,  and  jnograms  than  through 
Federal  regulation  wherciver  possible 
and  practicable.  Based  on  this 
philosophy,  we  believe  that,  in  most 
ca.ses,  designation  of  tribal  lands  as 
critical  habitat  provides  verv  little 
additional  benefit  to  federally  listed 
species,  (ionver.sely.  such  designation  is 
often  viewed  by  tribes  as  an 
unwarranted  and  unwanted  intrusion 
into  tribal  self-governanc:e,  thus 
comin’omising  the  government-to- 
government  relationshij)  e.ssential  to 
achieving  onr  mutual  goals  of  managing 


for  healthy  eco.systems  uj)on  which  the 
viability  of  threatened  and  endangered 
s|)ef:ies  po})nlations  (h;j)end.  We  take 
into  consideration  our  partnerships  and 
existing  con.servation  actions  that  tribes 
have  implemented  or  are  currently 
implementing  when  conducting  our 
analysis  under  section  4(b)(2)  of  the  Act 
in  this  final  revised  critical  habitat 
designation.  We  also  take  into 
consideration  con.servation  actions  that 
are  planned  as  part  of  onr  ongoing 
commitment  to  the  government-to- 
government  relationshi])  with  tribes. 
.Section  4(b)(2)  of  the  Act  allows  the 
.Secretary  to  exclude  areas  from  critic;al 
habitat  based  on  economic  impacts, 

imi) acts  to  National  security,  or  t)ther 
relevant  im])acts  if  the  .Secretarv 
determines  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
designating  the  area  as  critical  habitat. 
However,  an  exclusion  cannot  occur  if 
it  will  result  in  the  extinction  of  the 
sj)ecie.s  concerned. 

We  determined  approximately  893  ac 
(3B1  ha)  of  lands  owned  by  or  under  the 
jurisdiction  of  two  Tribes  meet  the 
definition  of  critic.al  habitat  under  the 
Act.  'I’hese  tribal  lands  are  found  within 
Units  1  and  2,  and  are  owned  hv  or 
under  the  jurisdiction  of  the  Morongo 
Band  of  Mission  Indians  and  the  Agua 
('.aliente  Band  of  ('.ahnilla  Indians.  In 
making  onr  final  decision  with  regard  to 
these  tribal  lands,  we  considered  the 
factors  listed  above.  Under  section 
4(b)(2)  of  the  Act,  the  .Secretarv  is 
exercising  his  di.scretion  to  exclude 
approximately  8?)3  ac  (381  ha)  of  land 
coinju  ised  of  all  reservation  lands  from 
this  final  revised  critic:al  habitat 
ilesignation  (this  is  all  of  the  tribal  land 
pro])osed  as  critical  habitat  for  A.  I.  var. 
coachellae].  As  described  in  onr 
analysis  below,  this  conclusion  was 
reached  after  considering  the  relevant 

imj) acts  of  sj)ecifying  these  areas  as 
critical  habitat. 

For  our  4(b)(2)  balancing  analysis  we 
considered  our  partnershij)  with  the 
Agua  Caliente  Band  of  Cahuilla  Indians 
and  analyzed  the  benefits  of  including 
and  excluding  those  lands  within  the 
Agua  (ialiente  Band  of  Cahuilla  Indians 
Reservation  hoimdary  that  meet  the 
definition  of  critical  liabitat.  The  Agua 
Caliente  Indian  Reservation  consists  of 
a])i)roximatelv  31,.'j()()  acres  of  land  in  a 
checkerboard  of  |)arcels  found  primarilv 
in  the  (iity  of  I’alm  .Sj)rings,  and  the 
C.ities  of  (iathedral  (iity  and  Rancho 
Mirage,  and  unincorporated  Riverside 
Conntv.  California.  Phis  area  includes 
approximately  .179  ac  (234  ha)  that  meet 
the  definition  oi  Ast  raged  ns  lentiginosas 
var.  coachellae  crWicid  haf)itat  in  Unit  2. 
all  of  which  are  within  the  Agua 
Caliente  Band  of  (iahiiilla  Indians 
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Reservation  boundary.  The  Agna 
Caliente  Band  of  (laluiilla  Indians  has 
\vork(!d  with  onr  office  to  develop  a 
draft  IKiP  that  includes  A.  I.  var. 
coaclwlhw  as  a  covered  taxon,  and 
includes  consin  valion  measures  for  the 
taxon  and  its  habitat.  Although  the  Agna 
('.aliente  Band  of  Cahnilla  Indians 
notified  ns  in  a  letter  dated  October  (>. 

2010.  that  they  snspcmded  their  pursuit 
of  a  .Section  10(a)  permit  for  their  draft 
HOP  (AO.B(3  2010a.  p.  1).  they  f;onsider 
the  draft  plan  to  he  a  Tribal-ap])roved. 
fmal  document  and  implement  it  as 
such  for  land-n.se  planning  on  all 
Re.servation  lands.  The  Tribe  is 
continuing  to  implement  the 
conservation  strategies  outlined  in  the 
document,  and  has  expressed  their 
intention  to  continue  to  do  .so  (Park 

2011.  p.  1;  pers.  com.  ).  McBride,  2012) 
and  protfict  and  manage  natural 
re.sources  within  their  jurisdiction 
(AOBOl  20101).  p.  ES-1:  Park  2011.  p.  1). 

'I’he  Tribe  is  implementing  nnmerons 
j)rovisions  aimed  specificallv  at 
])rotecting  Aslr(t;^(ilus  l(^jitii>inosiis  var. 
couch(^H(ie  habitat  (AOlKd  201  Oh.  pp.  2- 
3.  4-32.  4-.')3.  4-07.  4-1 0(i)).  including 
in  areas  meeting  the  definition  of 
critical  habitat  for  the  taxon. 
Conservation  objectives  for  A.  I.  var. 
cooc/ie/yoe  include  avoidance, 
minimization,  and/or  mitigation  of 
impacts  tt)  active  or  ephemeral  sand 
fields  within  the  Section  0  Target 
Accinisition  Area  (most  of  the  Agna 
('.aliente  Band  of  (Cahnilla  Indians  lands 
that  meet  the  definition  of  critical 
habitat  for  A.  I.  var.  cooc/ie/Zoe  are 
within  the  Section  ti  ('fown.shi])  4 
.South.  Range  .'i  East)  Target  Accinisition 
Area,  whicli  contains  the  sand 
formations  that  form  the  basis  of  A.  I. 
var.  codciwlhie  habitat  (see  Prinnirv 
(jonstitiidni  E/emenf  for  A.stragahis 
lentiginosns  v(ir.  coachellae  section 
above)).  Within  the  Section  (i  Target 
Accjiiisition  Area,  acipiisition  or 
dedication  of  lands  to  the  Habitat 
Preserve  and  management  in  ])erpetnity 
is  targeted  to  occur  for  mitigation  of 
impacts  to  covered  species  (including  A. 
I.  var.  codchdiidd).  The  'frihe  anticipates 
conservation  of  at  lea.st  177  acres  within 
the  .Section  (i  Target  Ac(]nisition  Area, 
and  acipiisition  of  a  minimum  of  1)40 
acres  of  habitat  for  con.servation  in  other 
areas  that  are  ])otentially  suitable  to 
support  the  taxon.  We  antici])ate  that 
these  provisions  and  others  aimed  at 
avoiding  direct  and  indirect  imjiacts  to 
the  taxon  and  avoiding,  minimizing,  or 
mitigating  impacts  to  its  habitat,  sand 
sources,  and  sand  transjKirt  will  play  an 
important  role  in  con.serving  the  taxon 
and  preventing  adver.se  alteration  of  A. 

/.  var.  codchdiidd  habitat. 


We  determined  approximately  313  ac 
(127  ha)  of  lands  owned  by  or  under  the 
jnri.sdiction  of  the  Morongo  Band  of 
Mission  Indians  meet  the  definition  of 
critical  habitat  under  the  Act  for 
Astrd‘^dlds  ldnli<>inosds  var.  codchdlldd. 
For  our  .section  4(h)(2)  balancing 
analvsis  we  considered  our  jiartnership 
with  the  Tribe  and  analyzed  the  benefits 
of  including  and  excluding  lho.se  lands 
within  the  Morongo  Band  of  Mission 
Indians  Re.servation  boundary  that  meet 
the  definition  of  critical  habitat. 

The  Morongo  Band  of  Mission  Indians 
(formerly  the  Morongo  Band  of  (Cahnilla 
Mission  Indians  of  the  Morongo 
Re.servation)  Reservation  consists  of 
over  3.1. (too  ac  of  land  on  the  western 
end  of  the  Coachella  Valley.  This  area 
includes  a])])roximately  313  ac  (12  ha) 
that  meet  the  definition  oi  Astrd^dliis 
Idntiginosds  var.  codchdlldd  critical 
habitat  in  Unit  1.  Almost  all  (97  ])ercent) 
of  these 'I’ribal  lands  identified  as 
essential  for  the  con.servation  of  A.  /. 
var.  codchdlldd  are  fluvial  sand 
transport  areas  not  occupied  by  the 
taxon.  The  Morongo  Band  of  Mission 
Indians  has  not  completed  a 
management  plan  that  .s|)ecifically 
jnovides  for  con.servation  of  jn'ocesses 
contributing  to  the  maintenance  of  A.  I. 
var.  codchdlldd  habitat.  However,  the 
Tribe  has  land  designations  and 
management  ])olicie.s  and  j)ractice.s  that 
contribute  to  the  conservation  of  the 
fluvial  saiul  transport  areas  identified  as 
es.sential  habitat  for  A.  I.  var.  codchdllctd 
(Martin  2011,  ])p.  1-2). 

lu)r  examj)le.  human  impacts  will  he 
limited  in  the  areas  meeting  the 
definition  of  critical  habitat  due  to  their 
significant  value  to  the  Tribe  in  their 
natural  state,  and  because  they  are 
subject  ti)  natural  hazards,  minimizing 
their  develojnnent  value.  Also,  the 
Morongo  Band  of  Mission  Indians  have 
instituted  an  ordinance  limiting 
recreational  OHV  use  to  areas  where 
such  activities  will  not  impact  fluvial 
sand  transport  or  habitat  areas. 
Additionally,  the  Morongo 
Environmental  Protection  Department — 
Resource  Uon.servation  program  has 
im])leniented  nonnative  species  removal 
projects  throughout  Morongo  Band  of 
Mission  Indians  lands  with  c;on.sultation 
from  the  Inland  Empire  Resource 
('.onservation  District  and  the  Natural 
Resources  (Conservation  Service  (U.S. 
De])artment  of  Agriculture).  Over  (i.l 
percent  of  the  Morongo  Band  of  Mission 
Indians  lands  are  listed  as  “Open  Space/ 
(Con.servation  element  areas"  in  the 
Morongo  Band  of  Mission  Indians 
(Ceneral  Plan,  including  active 
ej)hemeral  washes  that  contribute  to  the 
.San  (Corgonio  River  fluvial  sand 
trans])ort  .system  and  large  areas 


unobstructed  by  develo])ment,  that 
contain  suitable  habitat  with  intact 
wind  and  de])o.sitional  regimes.  We 
anticipate  that  the  Morongo  Band  of 
Mission  Indians'  dedication  to 
maintaining  natural  resources  and 
minimizing  impacts  to  those  resources 
on  their  lands  will  contribute  greatlv  to 
the  conservation  of /\.  /.  var.  codchdllcK!. 
its  habitat,  and  sand  trans])ort  processes 
on  the  Morongo  Band  of  Mission 
Indians  Reservation. 

Most  of  the  lands  that  meet  the 
definition  of  caitical  habitat  within  the 
Morongo  Band  of  Mission  Indians 
Reservation  are  areas  su])])orting  the 
lluvial  transport  of  sand  carried  bv  the 
.San  (Corgonio  River  into  areas  occnj)ied 
by  major  occurrences  of  Astrdgdhis 
hmliginosiis  var.  codchdlldd.  Lands  that 
meet  the  definition  of  critical  habitat 
within  the  Agna  (Caliente  Indian 
Reservation  are  all  areas  with  .sand 
formations  that  form  the  basis  of 
suitable  habitat  for  A.  I.  var.  codchdlldd. 
Activities  on  lands  that  meet  the 
definition  of  critical  habitat  within  these 
tribal  reservations  could  affect  the  taxon 
directly  and  also  affect  sand  trans])ort 
proce.sses.  Therefore,  we  want  to  foster 
strong  partnerships  with  the.se  Tribes 
and  work  cooperativelv  toward 
con.servation  ot  /\.  I.  var.  codchdlldd. 

Benefits  of  Inclusion — Tribal  Lands 

l{d<>uldtorv  lidddfils  (Pn(ldi}Odrd(l 
Si)dci(}s  Act  I 

The  ])rinci])al  benefit  of  including  an 
area  in  a  critical  habitat  designation  is 
the  recjuirement  of  Federal  agencies  to 
ensure  actions  they  fund,  authorize,  or 
carry  out  are  not  likely  to  result  in  the 
destruction  or  adverse  modification  of 
any  designated  critical  habitat,  the 
regulatory  standard  of  section  7(a)(2)  of 
the  Act  under  whic:h  consultation  is 
completed.  Federal  agencies  must 
consult  with  the  .Service  on  actions  that 
may  affect  critical  habitat  and  must 
avoid  de.stroying  or  adversely  modifving 
critical  habitat.  Federal  agencies  must 
also  consult  with  us  on  actions  that  mav 
affect  a  listed  species  and  refrain  from 
undertaking  actions  that  are  likely  to 
jeopardize  the  continued  existence  of 
sue:!)  species.  The  analysis  of  effects  to 
critical  habitat  is  a  separate  and 
different  analysis  from  that  of  the  effects 
to  the  species.  Therefore,  the  difference 
in  outcomes  of  these  two  analvses 
represents  the  regulatory  benefit  of 
critical  habitat.  The  regulatorv  standards 
are  different,  as  the  jeo])ardy  analysis 
inve.stigates  the  action’s  impact  on  the 
survival  and  rec:overv  of  the  sj)ecies. 
while  the  adverse  modification  analysis 
focuses  on  the  action’s  effects  on  the 
designated  habitat’s  contribution  to 
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conservation.  This  will,  in  many 
instances,  lead  to  different  results  and 
different  regulatory  reciuireinents.  Thus, 
critical  habitat  designations  may 
provide  greater  benefits  to  the  recovery 
of  a  species  than  would  listing  alone, 
especially  in  instances  wlum  critical 
habitat  has  been  (h^signated  wlu;re  the 
s])ec:ies  does  not  occur. 

(Critical  habitat  may  provide;  a 
r(;gulate)ry  benefit  for  Astni^alus 
laniiginosiis  \'ar.  codchallac;  when  there 
is  a  Imderal  nexus  ])res(;nt  for  a  project 
that  might  adversely  modify  critical 
habitat.  On  tribal  reservations  there  is  a 
Federal  nexus  through  the  Bureau  of 
Indian  Affairs  (BIA)  for  projects  that 
ce)uld  adversely  modify  critical  habitat. 
'rher(;fore.  there  may  he  a  r(;gnlatory 
l)(;nefit  of  including  the  tribal  lands  in 
the  designation,  as  some  projects  on 
tribal  lands  identified  as  (;ssential 
habitat  within  Units  1  and  2  may 
r(;(|uire  consultation  with  the  Service. 

However,  if  jirotections  provided  by 
critical  habitat  are  redundant  with 
])rotections  already  in  place,  tlu;  benefits 
of  inclusion  in  critical  habitat  are 
rednc(;d.  As  discn.ssed  above,  although 
the  Agna  Caliente  Band  of  Cahnilla 
Indians  are  no  longer  ])nrsuing  a  Section 
l()(a)  p(;rmit  for  their  draft  HUB  (AfiBfil 
2()10a,  |).  1),  the  Tribe  is  continuing  to 
im|)lement  the  conservation  .strategies 
outlined  in  the  doenment,  and  plans  to 
contimn;  doing  so  (Bark  2011,  j).  1:  pers. 
com.  j.  McBride,  2012).  The  protections 
afforded  sand  trans])ort  j)rocesses  and 
/\str(i<>(ilus  iHnii^inosus  var.  coachdlUw 
habitat  by  lhe.se  con.servation  strategies 
l)rovide  for  avoidance,  minimization, 
and  mitigation  of  im])acts  to  /\.  /.  var. 
codclwllae  habitat,  and  habitat 
conservation  and  management  (see; 
above  diseai.ssion  of  cons(;rvation 
objectives  on  Agna  Caliente  Band  of 
Cahnilla  Indians  lands  for  more  detail). 
Morongo  Band  of  Mission  Indians  akso 
provides  prot(;ction  for  sand  trans])ort 
])roc(;sses  and  A.  I.  var.  codchdlhid 
htibitat  through  Tribal  ordinane:e;s. 
mauiigement  activities,  jn'ote;ctions 
jM'ovided  in  the  Tribe’s  Cu;neral  Blan, 
and  the  fact  that  the  Tribe  considers 
Trihal  lands  mee;ting  the  definition  of 
critical  habitat  to  he  of  significant  value 
in  their  natural  state.  The;  re;gidate)rv 
b(;ne;fils  of  ele;signaling  e;ritie:al  habitat 
lor  A.  I.  var.  codchdlldc  een  Aguee 
Ciiliente;  Banel  e)f  Ciahuilla  Inelians  anel 
Meu'onge)  Banel  e)f  Missieen  Inelians  lanels 
are;  re;elue:e;el  by  these;  pre)te;e:tie)ns,  whie;h 
are;  te;  seeme  extent  redimelant  te;  the 
re;gidate)rv  ])re)te;e;tie)ns  pre)viele;d  by 
e:ritie'.al  habitat  elesignalie)n.  We  e;xpe;e:t 
that  the;  avoielaneie  and  minimization  e)f 
impae:ts  te),  anel  e:e)n.se;rvation  e)f,  A.  I. 
var.  (;odcheIldd  habitat  that  we)ulel  likely 
residl  from  e;onsultation  unele;r  se;e:lie)n  7 


e)f  the;  Ae:t  een  ele;signate;el  Tribal  lanels 
where;  the;re;  is  :i  Fe;ele;ral  nexus  weenlel  be 
similar  te;  the  ])re)te;e;tie)ns  alreaely  put  in 
plae:e;  by  the;  Tribe;s.  'rhe;re;fe)re;,  we; 
antie:i|)ate  the;  re;gid:ite)rv  l)e;ne;fit  e)f 
ine:luding  the;  trihal  lanels  in  the; 
ele;signation  te)  he;  sniiill. 

luid cd tiondl  Hddd I il 

De;signating  ea  itieicil  habitat  alse)  e:an  he; 
henefieaal  l)e;e:ause;  the;  pre)e:e;ss  e)f 
pre)|)e)sing  e:ritie:al  habitat  pre)viele;s  the 
e)])])e)rtnnily  leer  ])e;e;r  re;vie;w  anel  pnhlie; 
e:e)mme;nt  e)n  lanels  we;  preepeese  te) 
elesignate  as  e;ritie;al  heibitat.  e)nr  ea  iteria 
nse;ei  te)  ieleaitify  the)se;  lanels,  potential 
im])ae:ts  from  the;  proposal,  anel 
information  on  the;  taxon  itself.  We 
l)elie;ve;  the;  ele;signatie)n  e)f  e;ritie:al 
habitat  may  generally  preeviele; 
pre;viously  unavailable  infeermation  te) 
the  pnhlie:.  Bublie:  eeluccitieen  re;gareling 
the;  potential  e:e)nservation  value  e)f  an 
area  meiy  akso  helj)  fe)e:us  e:e)nservatie)n 
anel  management  efforts  een  eireas  e)f  high 
e.een.servation  vahie;  fe)r  certain  spe;e;ies. 
lnfe)rmatie)n  aheeut  Astrd;^dhis 
Idntiginosds  veir.  codchclldd  cinel  its 
habitat  that  re;ae:he;s  <i  wiele;  audie;ne:e;, 
ine;lneling  parties  e:e)ne:e;rne;el  aheent  anel 
e;ngage;el  in  e:e)nse;rvatie)n  ae;tivitie;s.  is 
v.dnable;  he;e:anse;  the  ])nl)lie:  imiv  ne)t  be; 
iiweire  e)f  ele)e:nme;nte;el  (e)r 
nnele)e:ume;nte;el)  A.  I.  var.  codchdlldd 
e)e:e:urre;ne;e;s  anel  nne)e;e;u|)ie;el  eire;as 
suppeerting  sanel  transport  j)re)e;esse;s  tlnit 
have;  ne)t  been  e:e)nse;rve;el  e)r  <ire;  ne)t 
being  manage;el. 

Hne  te)  the;  e;xi.stene:e;  e)f  survey  elata 
anel  eleve;le)])me;nt  e)f  the;  Agna  Caliente; 
Band  e)f  Cahnilla  Inelians’  draft  HUB. 
stake;he)lders  in  the  re;gie)n  are;  likely 
aware;  e)f  the  e;xi.ste;ne;e  e)f  A.  /.  var. 
cddchdlldd  on  the  portie)ns  of  Agiui 
Caliente  Banel  e)f  Cahnilla  Inelians  lanels 
propeeseel  as  e;ritical  luibitat  anel  the; 
imj)e)rtfme;e  of  these  are;as  te)  the 
e:e)n.se;rvatie)n  of  the;  taxon.  Meeremgo 
Banel  of  Mission  Inelians  lanels  in  Unit 
1  e:e)nsist  e;ntirely  e)f  areeis  not  oe:cupieel 
by  A.  I.  veil',  codchdlhie  that  sup])e)rt 
fluvial  sanel  transpe)rt  pre)e:e;sse;s  e:rue:ial 
te)  maintaining  the;  .sand  formatieens  in 
Unit  1  u])e)n  whie:h  the;  taxeen  elepenels. 
During  the;  ele;ve;le)])me;nt  e)fthe;  pre)pe)se;el 
re;vise;el  e;ritie:al  haleitat  rule,  we;  met  with 
re;])re;.se;nt;itive;s  fre)m  the;  Me)re)nge)  Banel 
e)f  Mi.ssie)!)  Inelians  anel  the;  BIA  te) 
infe)rm  them  e)f  the;  ])re)pe)sal.  As  a  result 
e)f  this  me;e;ting  anel  fnrthe;r  inte;rae:tie)ns 
with  trihal  re;pre;se;ntative;s  anel  the;  BIA, 
we;  believe  the;  imj)e)rtane:e;  e)f  the;  fluvial 
sanel  transpe)rl  are;as  een  Meereenge)  Banel 
e)f  Missieen  Ineliems  lanels  to  the 
e:e)n.serv<itie)n  e)f  A.  /.  viir.  codchdlUw  has 
l)e;e;n  ainplv  e:e)mnumie:ate;el  te)  the).se 
with  the;  me)st  elire;e:t  influence;  e)ve;r  the 
maucigement  e)f  thexse  are;as.  The;  pnhlie; 
anel  le)e:al  stakeheelelers  have;  also  l)e;e;n 


maele;  aware;  e)f  the;  im])e)rtane:e;  e)f  these; 
iire;:is  te)  A.  1.  var.  codchdlhw 
e:e)nse;rvatie)n  thre)ugh  the  ele;ve;le)i)me;nt 
iinel  imple;me;ntatie)n  of  the;  Ce)ae;he;ll:i 
Valle;y  MSHCB/NCCB.  We.  therefore. 
l)e;lie;ve;  there;  is  ne)  signifie:ant 
e;elne;atie)nal  l)e;ne;fit  te)  ine:hieling  Trihid 
lanels  in  the;  ele;signatie)n. 

Felne;atie)n;il  be;ne;fits  e)f  elesignating 
e:ritie:al  habitat  {'or  Astragd his 
Idiitigiiiosiis  Viir.  codchdlhid  are;  eilse) 
l;irge;ly  reehmelant  te)  the)se;  ele;rive;el 
thre)ugh  the;  ])nl)lie:atie)n  of  the  previeeus 
pre)pe)se;el  anel  final  e:ritie:al  habitat  ride;s 
fe)r  A.  I.  Viir.  codcholldd.  The;.se; 
ele)e:ume;nts  elise:nss  A.  I.  var.  codchulldd 
l)ie)le)gy  anel  habitat  re;epnre;me;nts,  the; 
le)e;atie)n  of  are;as  containing  the  physie:al 
or  l)ie)logie:al  fe:ature;s  e;ssential  to  the; 
e:e)nservation  e)f  the  taxon,  anel  the; 
imj)e)rtane;e;  of  are;as  sui)i)e)rting  sanel 
trans])e)rt  pre)e:e;s.se;s  ne;e;eleel  te)  maintain 
snitahle;  habitat  for  the;  taxeen.  Be;e:ause 
this  infe)rmatie)n  was  maele;  available  to 
the;  i)ul)lie;  in  the;.se;  ele)e:inne;nts,  we; 
believe  there  is  little;  e;elne:atie)nal  be;ne;fit 
e)f  elesignating  e:ritie:al  habitat  leer  A.  /. 

\'ar.  codchdlldd. 

Hd<^dldtorv  Bdiidfit  {Oihd.r  Stcita,  Local, 
and  Federal  Laws) 

The;  ele;signiitie)n  of  e:ritie;al  habitiit  fe)r 
se)me;  spe;e;ie;s  mav  alse)  strengthen  e)r 
re;infe)re:e;  se)me;  e)l  the;  ])rovisie)ns  in  e)the;r 
State;  <mel  Feeleral  laws,  sne:h  as  the; 
Calitbrniii  Fnvireenmental  Quality  Ae:t 
(CFQA).  'rhe;se;  laws  analyze;  the 
pe)te;ntial  leer  proje;e;ts  to  signifie:antly 
ciffe;e:t  the;  envireenment.  'fei  elate,  the; 
le)cal  jnriselie;tie)ns  have;  ne)t  re;e]uire;el 
aelelitional  measures  asse)e:iate;el  with 
e;ritie:al  habitat  in  their  elise:re;tie)narv 
appre)val  pre)e:e;s.se;s  (fe)r  e;xamj)le, 
})ursuant  to  the  California 
Fnvire)nme;ntal  Quality  Ae:t),  anel  are; 
unlikely  te)  ele)  se)  in  the  future;.  'I’his 
potential  heneifit  is,  there;fe)re.  ne;gligihle 
in  the;  Ce)ache;lla  Yalle;y. 

In  summary,  we;  believe  there  weeulel 
likely  eenly  be;  a  minimal  re;gnlate)ry 
l)e;ne;fit  e)f  Astragedus  lentiginosas  var. 
codchel lae  i:r\['n:d\  habitat  ele;signatie)n 
e)n  Agna  Caliente;  Banel  e)f  Cahnilla 
Inelians  anel  Moreengo  Banel  of  Missieen 
Inelians  lanels,  anel  ne)  .signirie:anl 
e;elue:atie)nal  benefits. 

Bene;fits  of  Exe:hisie)n — 'rrihiil  Lanels 

We  be;lie;ve;  signifie:ant  benefits  wonlel 
be;  re;alize;el  by  fe)rge)ing  elesignatieen  e)f 
e;ritie;al  habitat  e)n  re;se;rvatie)n  lanels 
manageel  by  the;  Agui)  Caliente;  Banel  e)f 
Cahnilla  Inelians  anel  the;  Meeronge)  Banel 
e)f  Mission  Inelians.  I’hese  benefits 
ine;lnele: 

(1)  Ce)ntinnane;e;  anel  strengthening  e)f 
onr  effee:tive;  weerking  relationships  with 
all  tril)e;s  to  ])re)me)te;  e;e)nse;rvatie)n  e)f 
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Astrofialas  lt^nti;^inosus  var.  f-oae/ieZ/ee 
and  its  hal)itat; 

(2)  Allowance  tor  continued 
ineaningiul  collaboration  and 
cooperation  in  working  toward 
nicovering  this  species,  including 
conservation  benelits  that  might  not 
otherwise  occur:  and 

(3)  Knconragement  of  this  and  t)tlier 
tril)es  to  complete  management  plans  for 
this  and  other  federally  listed  and 
sensitive  species  and  hahitats,  and 
(mgage  in  collahoration  and  cooperation 
with  the  .Service;  and  other  organizations 
and  individuals  interested  in 
conservation  of  the  taxon,  its  habitat, 
and  other  hiota  of  nuitnal  interest. 

We  lM;lieve  that  fish,  wildlife,  and 
other  natural  resources  on  tribal  lands 
are  better  managed  under  tribal 
authorities.  |)olicies.  and  programs  than 
through  Federal  regulation  when;ver 
|)ossit)ie  and  practicable.  We  are 
committed  to  ongoing  meaningful 
collahoration  and  cooperation  with  all 
the  affiH:t(;d  tribes.  For  land  on  the 
Morongo  Band  of  Mission  Indians 
Re.servation.  which  is  not  curn;ntly 
covered  by  an  IKiP.  we  will  continue  to 
work  with  BIA  and  the  Tribe  to  develo|) 
spi;cies  and  habitat  management  plans 
to  jjromote  A.s/mgo/u.s  Icntigiiinsus  var. 
codchclldd  conservation.  For  land  on  the 
Agna  (ialiente  Band  of  (lahnilla  Indians 
Reservation.  wh(;re  (h;velopment  and 
natural  r(;sources  an;  being  managed  in 
acct)rdance  with  the  Trih(;'s 
cons(;rvalion  strat(;gie.s.  which  include 
])rot(;ctions  for  /\.  I.  var.  codchdlldd.  w(; 
will  continm;  to  work  with  the  Tribe;  as 
they  impl(;ment  th(;s(;  strategies. 

Critical  habitat  d(;signation  is  often 
viewed  by  trib(;.s  as  an  unwarranted  and 
unwanted  intrusion  into  tribal  self- 
governance.  thus  compromising  the; 
government-to-govermnent  r(;lationshi]j 
essential  to  achieving  our  mutual  goals 
of  managing  for  h(;althv  ecosystems 
u|)on  which  the  viability  of  threaten(;d 
and  endangered  species  populations 
depend.  For  exam|)le.  in  comm(;nts 
suhmitt(;d  during  the  jjublic  comment 
p(;riods.  the  Morongo  Band  of  Mi.ssion 
Indians,  the  Agua  Cialiente  Band  of 
(iahuilla  Indians,  and  the  IJ..S.  Bureau  of 
Indian  Affairs  indicated  d(;.signation  of 
critical  habitat  ior  As1rd<’dlds 
ldnli}>in()Sds  var.  codchalidd  on  tribal 
lands  would  n(;gatively  impact  tribal 
relations.  Both  affected  tribes  submitt(;d 
comm(;nts  indicating  they  wen;  oi)|)osed 
to  critical  habitat  designation  or 
b(;liev(;d  their  lands  should  hi;  (;xclud(;d. 
Fxclusion  of  tribal  reservation  lands 
from  critical  habitat  will  he!j)  jjreserve 
the  |)artnershij)s  we  have  develo])ed. 
reinforce  those  relationships  we  are 
building  with  trih(;s,  and  fo.ster  future 
partner.ships  and  development  of  future 


management  plans.  Therefore,  we 
believe  i;xcluding  tribal  reservation 
lands  from  critical  habitat  provid(;s  tin; 
significant  benefit  of  maintaining  and 
strengthening  exi.sting  con.servation 
partnerships  and  fostering  n(;w  ones. 

Weighing  Benefits  of  Exclusion  Against 
Bi;nefits  of  Inclusion — Tribal  l.ands 

We  revi(;wed  and  evaluat(;d  tin; 
l)i;nefits  of  inclusion  and  the  benefits  of 
exclusion  of  Agua  (ialiente  Band  of 
(lahuilla  Indians  reservation  lands  and 
Morongo  Band  of  Mi.ssion  Indians 
reservation  lands  as  critical  habitat  for 
Asti'dgdlds  l(inti<>inosds  var.  codchdlhw. 
Including  these  areas  in  the  critical 
habitat  designation  for/\.  I.  var. 
codchdlldd  may  provide  some  additional 
|)rotection  under  .section  7(a)(2)  of  the 
Act  when  there  is  a  Federal  nexus, 
although  we  expect  any  benefits  to  be 
small,  hecau.se  thev  would  be  at  least 
partially  redundant  to  (;xisting 
protections  ])rovided  by  the  Tribes.  Wi; 
do  not  anticipate  educational  benefits  or 
ancillarv  regulatorv  t)i;nefit  from  other 
laws  such  as  (iFQA  from  designating 
th(;.se  areas  as  critical  habitat. 

Tin;  hi;m;fits  of  i;xcluding  Agua 
Cialiente  Band  of  Cahuilla  Indians 
reservation  lands  and  Morongo  Band  of 
Mission  Indians  reservation  lands  from 
critical  habitat  are  significant.  I'^xclusion 
of  the.si;  lands  from  critical  habitat  will 
Ik;!])  ])reserve  tin;  partn(;rshii)s  wi;  have 
develo|)ed  and  reinforce  those  we  an; 
building  with  the  Tribes,  and  exclusion 
will  fo.ster  future  |)artner.shij)s  and 
d(;v(;loj)m(;nt  of  management  plans.  As 
discu.ssed  above,  both  'rrih(;.s  are 
im])lementing  measures  that  further  the 
consi;rvation  of  Astnigdlus  Icntigiiiasds 
var.  codcbdlldd  habitat  and  land 
suj)porting  sand  transport  ])rocesses 
need(;d  to  maintain  that  habitat. 
Damaging  our  j)artnerships  with  the 
Tribes  could  have  the  effect  of 
di.ssuading  the  Tribes  from  continuing 
these  conservation  efforts.  Agua 
(ialienti;  Band  of  Cahuilla  Indians, 
Morongo  Band  of  Mission  Indians,  and 
BIA  em])hasiz(;d  through  comment 
letters  ])rovid(;d  during  the  public 
comment  ])eriod  their  b(;lief  that 
designation  of  critical  habitat  on  tribal 
lands  und(;rmines  tribal  sovereign 
governm(;ntal  authority  and  interf(;r(;.s 
with  tin;  coopi;rativ(;  gov(;rnment-to- 
gov(;rnm(;nt  tru.st  r(;lationshij)  !)etw(;i;n 
tin;  tribes  and  the  l]nit(;d  .States.  Wi; 
have  (;xclud(;d  tribal  lands  from 
|)r(;vious  critical  habitat  d(;signations. 
which  has  provided  the  l)en(;fit  of 
strengthening  our  partnerships  with 
tribal  inter(;sts  in  the  past,  and  we  are 
committed  to  working  with  our  tribal 
partners  to  further  the  conservation  of 
Astrdgdius  Idntiginosiis  var.  codcliclldf; 


and  other  endangered  and  threatened 
species,  'rherefore,  in  consideration  of 
the  relevant  impact  to  our  government- 
to-government  relationship  with  tribes 
and  our  current  and  future  conservation 
|)artnerships,  we  d(;lermined  tin; 
significant  hi;nefits  of  exclusion 
outweigh  tlu;  benefits  of  critical  habitat 
d(;signation. 

In  summary,  we  find  that  the 
exclusion  of  Agua  Cialiente  Band  of 
(iahuilla  Indians  and  Morongo  Band  of 
Mi.ssion  Indians  reservation  lands  from 
this  final  critical  habitat  designation 
will  pre.serve  our  partnerships  with 
tribes  and  fo.ster  future  dialog  and 
coo])erative  actions  as  well  as 
develo})ment  of  habitat  management 
plans.  The.se  partnershi])  benefits  are 
significant  and  outweigh  the  ])otential 
regulatorv  h(;nefit.s  and  any  small 
educational  benefits  of  including  these 
portions  of  Unit  1  and  Unit  2  in  critical 
habitat  for  Astragdliis  Idntiginosiis  var. 
rodchdlldd. 

fixclusion  Will  Not  Result  in  Extinction 
of  the  .S])ecie.s — Tribal  Lands 

Wi;  det(;rmined  that  the  exclusion  of 
893  ac  (3()1  ha)  of  Agua  (ialienti;  Band 
of  Cahuilla  Indians  and  Morongo  Band 
of  Mission  Indians  re.servation  land 
from  tin;  r(;vised  designation  of 
Asti'dgdhis  Idniiginosds  var.  codclK^lhid 
critical  habitat  will  not  result  in 
extinction  of  the  taxon  for  the  following 
reasons.  First,  the  jeo})ardy  standard  of 
section  7  of  the  Act  and  routini; 
im])lementation  of  con.servation 
nu;a.sure.s  through  the  section  7  ])roce.s.s 
due  to  occupancy  oi'  Astnigdlus 
Idntiginosus  var.  codchclidd  will  provide 
protection  to  the  taxon  on  Agua  (ialiente 
Band  of  Cahuilla  Indians  and  Morongo 
Band  of  Mission  Indians  lands  occu])ied 
by  the  taxon  when;  there  is  a  Federal 
nexus.  Also,  on  the  Morongo  Band  of 
Mission  Indians  lands,  most  of  which 
su])])ort  fluvial  sand  transport  ])roce.sse.s. 
the  Tribe's  intention  to  maintain  the 
ar(;as  in  th(;ir  natural  .state  will  helj) 
ensure  the  movement  of  sand  into 
occupied  areas  will  continue 
unim])eded.  Additionallv.  both  Tribes 
provide  ])rotection  for  the  taxon,  its 
habitat,  and  the  j)roces.se.s  su])porting  its 
habitat  via  the  av(;nue.s  of  conservation 
discussed  above.  'l’lu;r(;fore.  based  on 
tin;  above  di.scussion,  the  .Sec:retarv  is 
exercising  his  di.scretion  to  exclude 
ap|)roximately  893  ac  (3()1  ha)  of  Agua 
Caliente  Band  of  (iahuilla  Indians  and 
Morongo  Band  of  Mission  Indians 
re.servation  land  from  this  revised 
critical  habitat  designation. 
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Summary  or(k)mments  and 
Kecommemlatioiis 

\V(!  nuiiiested  coniments  or 
information  from  the  ])ul)li(:  on  the 
proposed  revi.sed  designation  of  critical 
hal)itat  for  Astnn^ahis  hinti<’inosiis  var. 
(:o(i(:h(iII(i(i  (luring  two  comment 
])eriods.  We  also  contacted  aj)pro])riate 
iMHleral,  State,  and  local  agencies: 
scientific  organizations;  and  otlun- 
inter(;sted  parti(;s  and  invited  them  to 
comment  on  the  ])ro])o.s(!d  rcivised  rule 
and  draft  economic  analysis  during 
tliese  comimait  periods.  The  first 
comment  period,  as.sociatcul  witli  the 
publication  of  the  jjroposed  revistul  ride 
(7(i  FR  .'53224),  opened  on  August  2.'i, 
2011,  and  closed  on  October  24,  2011. 
'I’he  Service  published  a  notice 
announcing  the  publication  of  the 
])roposed  revi.sed  critical  habitat 
designation  in  The  I^re.ss-Enterprise  on 
.Septemhi!!'  2,  2011.  We  also  reiiuested 
comments  on  the  projiosed  revised 
critical  habitat  designation  and 
associated  draft  (iconomic  analysis 
during  a  comment  period  that  opened 
May  10.  2012,  and  closed  on  )ime  l.'l, 
2012  (a  notice  announcing  the 
availability  of  the  draft  economic 
analysis  for  the  projiosed  revised  critical 
habitat  ihisignation  was  published  in  the 
Federal  Register  on  Mav  1(5.  2012  (77 
I’R  28840)).  We  reccnved  one  riuiiiest  for 
a  ])nl)lic  hearing.  The  i)nl)]ic  hearing 
was  conducted  on  Mav  31. 2012,  in 
Palm  .S])ring.s,  (California.  No  commeids 
were  received  during  the  public  hearing. 

During  the  first  comment  period,  we 
received  17  comment  letters  directly 
addressing  the  pro])osed  revi.sed  critical 
habitat  designation.  During  the  second 
comment  period,  we  niceived  three 
comment  letters  addressing  the 
jM’oposed  revi.sed  critical  habitat 
designation  or  the  draft  economic 
analysis.  All  sidistantive  information 
provided  during  comment  periods  has 
either  been  incorporated  directly  into 
this  designation  or  addres.sed  below. 
(Comments  received  were  gronjjed  into 
five  general  issues  sjiecifically  relating 
to  the  pro|)osed  revised  critical  habitat 
designation  for  Astnigaliis  lentiginosus 
var.  coachalUw  and  are  addressed  in  the 
following  summary  and  incorporated 
into  the  final  rule  as  ajiprojuiate. 

Peer  Review 

In  accordance  with  our  peer  review 
policy  ])ublishe(l  ou  July  1.  1994  (.'59  FR 
34270),  we  solicited  expert  opinions 
from  two  experts  in  i)lant  biology  and 
one  expert  in  the  geomorphology  of  the 
(Coachella  Valley,  all  of  whom  are 
knowledgeable  individuals  with 
scientific  ex])erti.se  that  included 
familiarity  with  the  geograjdiic  region  in 


which  Astragalus  lantiginosas  var. 
coachallaa  occurs  and  the  geological 
])rocesses  that  sustain  its  habitat.  We 
received  res])on.ses  from  two  |)(!er 
ri!vi  ewers. 

We  reviewed  all  comments  received 
from  the  two  peer  revii;w(!rs  for 
substantive  i.ssues  and  new  information 
regarding  critical  habitat  for  Astragalus 
laiitigiiiosas  viir.  coachallaa.  In  gimeral. 
the  peer  reviewers  sipiported  the 
methods  used  to  determine  the 
pro])ose(l  revisiul  critical  habitat 
honndaries,  but  disagreed  with  our 
decision  not  to  propose  the  hills  and 
mountains  where  sediment  is  generated 
via  water  erosion,  and  disagnied  with 
the  ]K)tential  for  any  exclusions  in  the 
final  designation.  The  peer  reviewers 
also  provided  additional  information, 
clarification,  and  suggestions  to  improve 
the  final  critical  habitat  rule.  Peer 
reviewer  comments,  additional 
information,  clarification,  and 
suggestions  are  addressed  in  the 
following  summary  and  incor])orati!d 
into  the  final  rule  as  appropriate. 

Peer  Reviewer  (Comments 

(loinnwnt  1:  One  peer  reviewer 
exjiressed  strong  sn|)])ort  for  the  geo- 
biological  approach  we  used  to  identifv 
critical  habitat  ior  Astragalus 
lantiginosas  var.  coachallaa. 

Another  peer  reviewer  expre.s.sed 
support  of  onr  use  of  modehul  habitat  to 
identify  critical  habitat  for  Astragalus 
l(uitiginosus  var.  coachallaa. 

Hasponsa  to  Conauant  I:\Ma 
a])])r(!ciate  the  ])eer  reviewers’ 
comments.  We  believe  the  methods 
used  to  produce  the  revi.sed  critical 
habitat  designation  are  well-snpjiorted 
and  both  peer  reviewers  generally 
agreed  on  the  validity  of  onr  methods. 

(dominant  2:  One  peer  reviewer 
pointed  out  that  there  may  be  higher 
(jiiality  (d.S  data  available  now  than 
were  available  at  the  time  the  model 
was  generated,  and  that  there  might  be 
relevant  OIS  data  available  now  that  did 
not  exi.st  or  was  not  accessible  when  the 
model  was  generatiid.  Tin;  peer  reviewer 
stated  that  the  modeled  habitat  we  used 
for  this  analysis  “should  be  presented  as 
a  dynamic  perspectivi;  of  haliitat  which 
may  change  in  the  fntnre” — in  other 
words,  that  we  should  clearly  state  that 
the  data  informing  the  model  that  serve 
as  ])art  of  tin;  basis  for  this  critical 
habitat  designation  may  change  over 
tinn;. 

Hasponsa  to  (dominant  2:  Anv  futnn; 
imjn'ovements  in  the  (piality  of  the  data 
available  to  inform  habitat  models  of  the 
tyj)e  n.sed  in  part  to  id(;ntify  critical 
habitat  for  Astragalus  lantiginosus  var. 
coachallaa  may  be  used  to  create  futuri; 
models  to  gidile  future  actions  for  the 


conservation  of  the  taxon.  However, 
discussions  of  these  jiotential 
improvements  are  beyond  the  .scopi;  of 
this  critical  habitat  rule. 

(lonimant  3:  One  ])i;er  r(;vi(;wi;r 
(;xpres.sed  concern  that  we  did  not 
propo.se  sand  source  ar(;as  in  the  hills 
and  mountains  surromnling  the 
Ooachella  Vall(;y,  where  sediment  is 
generat{;d  via  water  erosion  (ar(;as 
having  19  percent  slope  or  more)  on  the 
basis  of  pr(;.sinne(l  r(;dundancy  of 
transport  channels  and  eroding  uplands 
(which,  according  to  the  reviewer,  could 
he  reduced  with  inap])ropriate 
develojjinent).  The  reviewer  urged  ns  to 
make  certain  that  the  critical  habitat 
d(;signation  includes  all  ])o.ssible  sand 
source  areas,  esjiecially  in  light  of  the 
d(;gr(;e  of  existing  impairment  of  the 
.sand  supply  system.  Additionally,  the 
review(;r  stated  that  if  sp(;cific  areas  of 
critical  habitat  are  .sul)s(;(pi(;ntly 
i;xclu(le(l  by  the  .Secri;tarv  under  s(;ction 
4(1))(2)  of  the  Act,  ])rot(;ction  of  all 
possible  .source  areas  will  h(;conu;  that 
much  more  urgent. 

Hasi)onsa  to  (dominant  3:  The 
i;xtensive  ar(;a.s  in  the  hills  and 
mountains  that  are  ten  ])ercent  slopi;  or 
greater  and  generate  sedim(;nt  via 
(;ro.sion  are  important,  hot  including  idl 
possible  sand  source  ar(;as  in  the  critical 
liahitat  d(;signalion  is  not  (;ssential  for 
tin;  con.s(;rvation  ol’  Astragalus 
lautigiuosus  var.  coachallaa.  Wi;  have 
di;termined  that  the  ar(;a.s  supjiorting 
fluvial  sand  transport  |)roc(;s.ses  (i.e., 
main  stream  channels  in  Dints  1, 2.  and 
3:  and  alluvial  de])o.sit.s  containing 
multiple  washes  in  Unit  4)  an;  e.ssential 
for  the  conservation  of /\.  /.  var. 
coac/ieZ/oe  because  without  these  areas, 
.sand  would  not  be  moved  from  the  base 
of  hills  and  mountains  into  the  areas 
occupied  by  A.  I.  var.  coachallaa.  which 
would  result  in  serious  d(;gradation  of 
/\.  I.  var.  coachallaa  habitat.  We 
therefore  did  not  ])roj)o.se  areas  with  ten 
percent  slope  or  greater  as  critical 
habitat  for  the  taxon  (see  Critaria  llsad 
To  Idantify  Criticcd  liahitat  si;ction 
above  for  more  di.scn.ssion). 

(Jouuuant  4:  One  ])(;er  r(;view(;r 
expr(;.sse(l  concern  regarding  the 
exclusions  we  considered  in  the 
propo.si;d  rule.  The  p(;er  r(;vi(;w(;r  nrg(;d 
caution  regarding  exclusions  that  might, 
according  to  the  reviewer,  compromi.se 
the  sand  sujiply  system.  The  ])eer 
reviewer  also  was  not  convinced  that 
the  Coachella  Valli;y  M.SUCIVNCCF 
provides  ad(;(iuate  levels  of  funding, 
implementation,  and  oversight  of 
management  actions  ri;(inired  to 
maintain  or  im})rove  habitat  for 
Astragalus  lantiginosus  var.  coachallaa 
(for  example,  removal  of  nonnative 
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plants,  modincatioiis  to  groundwater 
availability,  and  ine.s(|nite  re.storation). 

linsponst^  to  (^onuuont  4:  Please  se(! 
the  Kxclnsions  section  above  for  onr 
explanation  of  why  we  do  not  expect 
the  exclusions  we  have  made  in  this 
critical  habitat  designation  to 
comi)romise  the  .sand  transport  system. 

In  that  .section,  we  also  discuss 
implementation  of  the  Coacliella  Valley 
M,SH(3VNCX3’  and  why  wc;  believe  the 
IK'P  achupiately  provides  for  tin; 
conservation  of  Astro}>(ilus  loniif^inosiis 
var.  coacholhw  and  its  habitat. 

(^ommonl  5:  One  peer  reviewer  feels 
that  redundancv  is  an  important  aspect 
of  hnilding  a  robust  system  for  the 
protection  of  biological  re.sources.  and 
that  the  Service  shonld  contribute  to 
this  redundancy  by  including  areas  in 
this  critical  habitat  designation  that  an; 
already  receiving  j)rotection  under 
HOPs.  This  peer  reviewer  pointed  out 
the  need  for  redundancv  of  prot(!ctions 
if  we  are  interested  in  building  robust 
systems  of  conservation  and  was 
concerned  that  protections  afforded 
Astrogdius  lontiginosiis  var.  coocholhio 
through  the  Coachella  Valley  fringe-toed 
lizard  M(]P  could  he  lost  if  tin;  fringe¬ 
toed  lizard  is  delisted. 

Itosponso  to  Cominont  o:  We  also 
agree  that  redundancy  of  i)rotection.s 
can  be  beneficial.  llow(;ver.  the  lands 
actpiinul  under  the  (Coachella  Valley 
fringe-toed  lizard  11(3’  have  Imhmi 
snhsnmed  into  and  are  managed  as  ])art 
of  the  Coachella  Valhw  MSllCP/NCCP 
niserve  .system,  which  we  believe 
ad(Kpiately  provichis  for  the  protection 
of  Astniffolus  I(;nti<>inosiis  var. 
coacliolloe  mu\  its  habitat  regardless  of 
the  listing  status  of  the  (Coachella  Valley 
fringe-toed  lizard.  Part  of  the  incentive 
for  land  managers  to  ])articipate  in  the 
11(3*  jjrocess  is  the  jjrospect  of 
.streamlining  regulatory  oversight  of 
develoj)ment  and  conservation 
])lanning.  (>ritit:al  habitat  designated  for 
a  |)lant  does  not  always  add  an  extra 
r(!gnlatory  layer  (for  example,  when 
there  is  no  Inuleral  nexus  triggering 
section  7  considtation).  However,  land 
managers  may  view  designation  of 
critical  habitat  as  adding  an  extra  layer 
of  costly  and  time-consuming  regulatory 
j)rocedure.  This  p(!rcej)tion  mav 
dissuade  .some  land  managers  in  other 
areas  from  considering  ll(3’.s  worth 
pursuing  for  other  sjMudes.  D(;.signation 
of  critical  habitat  for  a  plant  within  an 
oj)erable  established  11(3’  could 
j(;oj)ardize  fntnn;  conservation  actions 
by  other  jjotential  aj)plicant.s  by 
nnlncing  the  perceived  value  of  the  IICP 
jnocess  for  stakeholders. 

(Awimont  (i:  One  |)e(!r  reviewer  stated 
that  the  Service  shonld  determine  what 
we  would  like  to  pro])ose  as  critical 


habitat  luTore  .soliciting  opinions.  33ie 
reviewer  statiul  that  l)(!cause  a  large 
])ortion  of  the  proposiul  critical  habitat 
may  be  exclmhid,  those  nwiewing  tlu; 
])roposal  cannot  have  a  concr(;te  idea  of 
how  manv  acres  will  hi;  included  and 
where  these  acres  exist,  which, 
according  to  the  reviewer,  makes  it  v(;rv 
difficult  to  judge  tin;  merits  of  the 
pro|)osal. 

This  peer  reviewcir  al.so  nupiestcul  w(! 
clarify  the  fact  that  all  Tribal  lands  that 
were  propo.sed  as  critical  habitat  for 
Astragalus  lontiginosus  var.  coachallaa 
were  also  considered  for  exclusion  from 
the  designation. 

Uiispousa  to  (Jonunant  (i:\Va  provided 
the  acreage  of  areas  being  considered  for 
exclusion  from  the  critical  habitat 
designation  in  the  proposed  critical 
habitat  rule  for  /\stragalus  lontiginosus 
var.  coacballae.  We  do  not  know  at  the 
time  the  |)ropo.sal  is  published,  which, 
if  any,  of  th(!.se  anias  will  be  excludful 
from  the  final  designation  because  we 
rely  in  part  on  comments  received 
during  the  comment  period  following 
j)nl)lication  of  the  propo.sed  rule  to 
(hitermine  which  areas  Ixung  considered 
for  exclusion  in  fact  warrant  exclusion 
from  the  designation.  We  did  not 
indicate  lands  being  considered  for 
(!Xclnsion  on  tin;  maps  in  tin;  proposed 
rule. 

In  the  Hxclusions  section  above,  we 
have  clarified  the  fact  that  all  Tribal 
lands  that  were  pro])o.sed  as  critical 
habitat  for  Astragalus  hu^tiginosus  var. 
coachallao  w(!r(!  also  considenul  for 
exclusion  from  the  chisignation. 

(Joinmant  7;  One  ])eer  reviewer 
a.s.serted  that  much  more  is  known  about 
the  |)ollination  and  reproductive  hiologv 
of  other  desert  Astragalus  taxa  at  Ash 
Meadows  NWR,  and  that  this 
information  could  he  of  use  in  Coachella 
Valley,  'fhe  reviewer  nicommeiKhid  the 
Pavlik  and  Parhour  (198(j)  rei)ort 
(Biological  (Conservation  40  (1988),  ])]). 
217-242)  for  further  information. 

This  peer  revi(!wer  al.so  as.serted  that 
we  were  incornud  when  we  stated  in  the 
propo.sed  critical  habitat  rule  that  Mazer 
and  Travers  found  Astragalus 
lentiginosus  var.  pisciuonsis  to  he 
incajjahle  of  autogamy  (the  reviewer 
sited  Mazer  and  3’ravers  l‘)92,  ]).  91). 
The  reviewer  jjoints  out  that  Mazer  and 
Travers  (19‘)2)  reportcul  A.  I.  var. 
piscinansis  to  have  j)rodiu;ed  selfed 
.seed  at  very  low  levels,  which  is 
consistent  with  the  finding  of  Meinke  at 
al.  (2007)  that  A.  I.  var.  coachallao 
produces  .selfed  seed  at  verv  low  levels. 
The  revi(!wer  go(!s  on  to  state  that  thev 
ohserv(!d  low  levels  of  selfed  seed  set  in 
A.  I.  var.  variahilis  in  greenhouse 
studies. 


The  nn  iewer  also  stated  that 
])ercentages  and  sample  sizes  would 
l)etter  summarize  data  from  the 
pollinator  e.xclusion  study  of  Meinke  at 
al.  (2007,  j).  3(5),  and  provided 
r(!ferenc(!.s  for  our  .soil  seed  bank 
viability  discussion  imduding 
Ziemki(!wicz  and  Cronin  (1987)  ()ournal 
of  Rangeland  Management  34(2):  ])}). 
94-97)  and  Ralphs  and  Cronin  (1987) 
(Weed  Science  3.'):  pp.  792-79.1). 

Ii(;s})onso  to  (lonunont  7:  We 
apj)reciate  the  peer  reviewer’s 
suggestions  ami  tin;  information 
provided.  We  have  incorporated  this 
infiaination  into  the  appro))riate 
sections  of  this  rule. 

(louunent  (i:  One  ]jeer  reviewer  noted 
that  much  of  the  work  cited  in  the 
l)ropo.sed  critical  habitat  rule  is 
unpuhlish(!d.  I’his  reviewer  suggested 
that  perhaps  the  Service  shoidd 
consider  incentivizing  ])ul)lication  in  a 
peer-reviewed  journal. 

Hosjyouso  to  Coiumout  ti:  We 
a])preciate  the  ])eer  reviewer's 
suggestion  and  will  continue  to 
encourage  publication  of  results  in  peer- 
nn'iewed  r(;search  journals. 

Conuuout  {):  Om;  ])(H!r  r(!vi(;w(;r 
suggested  that  Table  2  in  the  pro])o.s(!d 
rule  could  he  improved  by  presenting 
the  amount  of  occn])ied  and  modeled 
lands  organized  by  political  categories 
u.sed  in  Table  2  of  the  |)ro])osed  rule, 
then  listing  all  of  the  exclusions,  and 
then  ])r(!senting  what  remains  as 
j)ro])osed  critical  habitat,  fhe  review(!r 
statful  that  it  would  add  greater 
transparency  to  know  what  may  he 
re(juired  to  ensure  for  the  continued 
existence  of  the  taxon,  and  what  is 
actually  being  protected  if  this 
information  were  in  one  place. 

This  peer  reviewer  suggested  the 
propo.sed  critical  habitat  rule  c:ould  al.so 
l)e  improved  by  jjroviding  better  ma]).s. 

In  the.se  maps,  the  reviewer  feels  it 
would  he  very  valuable  to  include  the 
considered  exclusions  and  land 
ownership,  ])articularly  Federal  lands 
because  of  the  differences  in  jirotection 
provided  to  plants  hv  the  Act  on  Federal 
versus  non-Federal  lands. 

liesponsa  to  (louunont  .9;  We 
ai)])reciate  the  p(!er  reviewer’s 
sugge.stions.  We  have  organized  the  land 
ownership  table  in  tliis  critical  habitat 
final  rule  as  suggested  (see  Table  1).  We 
will  consider  adding  greater  detail  to 
ma))s  included  in  critical  habitat  rules, 
hut  tlu!  j)rinting  standards  of  the  Federal 
Register  are  not  com])atihle  with 
detailed  features  that  would  show 
parcel-level  land  ownership  data.  We 
con.struc:ted  the  critical  habitat  units 
u.sing  (Geographic  Information  System 
((dS).  33ie  resulting  critical  habitat  (dS 
shajiefihis  are  available  by  request  from 


10480  Federal  Ref*ister/ Vol.  78,  No.  30 / Wednesday,  February  13.  2013 /Rules  and  Regulations 


the  Carlsl)ad  Field  Office  (.see  FOR 
FURTHER  INFORMATION  CONTACT). 

(A)ninuint  10:  Oik;  ])e(!r  nn'iewer 
pointed  out  tliat  a])])li(;ation  of  lierhicide 
may  affect  the  soil  .seed  hank  and 
snggestcul  we  conduct  a  study  which 
explores  the  effects  of  various 
herhicides  ou  the  se(;d  hank  of 
Astni'^dlus  l(;nti;^inc)siis  \’ar.  codchalhta 
])rior  to  iinphmienting  any  management 
activities  involving  hcahicidc!. 

lidsi)onsd  to  (A)inniont  10:  We 
appreciate  the  peer  reviewer’s  concern 
and  have  edited  the  appropriate  s(!ction 
of  this  final  critical  habitat  rnh;  to 
address  the  ijotential  for  herbicides  to 
adversely  impact  the  .soil  seed  hank. 
Potential  impacts  from  herbicides  will 
be  considered  during  imjjlementation  of 
management  activities  affecting 
Astr(i<>ahis  lontiginosus  var.  coacholloe. 

(Comment  From  Tribal  Interests 

(Joniniont  7  J.  'rhe  Agua  Galiente  Band 
of  (iahuilla  Indians  asserted  that  the 
protections  afforded  by  their  draft  2010 
Tribal  Habitat  Conservation  Flan  (draft 
2010  Tribal  HCF)  are  ecpial  to  tho.se 
exjiected  to  he  ])rovided  by  a  critical 
habitat  designation.  Agua  (ialieutc;  Band 
of  Gahuilla  Indians  listed  the  goals  for 
conserving  Astrogolus  loniiginosiis  var. 
codcholloo  i\ii  outliiKKl  in  the  draft  2010 
Tribal  IKiF  and  de.scribed  the  measures 
])ut  forth  in  the  draft  2010  Tribal  HCF 
aimed  at  c:onserving  /\.  L  var.  codcholldo 
habitat.  They  also  included  language 
from  the  draft  2010  Tribal  HCI^ 
describing  tribal  lands  on  the  (ioachella 
Valley  floor  and  the  fluvial  sand 
transport  proce.ss  areas  and  planned 
mitigation  for  development  imjjacts  in 
the.se  areas. 

The  Agua  Caliente  Band  of  Cahuilla 
Indians  also  de.scribed  their  relation.shij) 
with  the  Service  by  .staling,  “The  Tribe 
has,  for  the  past  14  years,  been  a 
consistent  partner  with  the  Service  to 
develo])  and  implement  a  series  of 
increasingly  detailed  and  sojihisticated 
Tribal  HCFs  that  provide  protection  to 
cmdangered  and  sensitive  .species  on  the 
Rciservation.  It  is  important  to  note  that 
the  Tribe  has  always  acted  in  good  faith 
and  cho.se  to  develop  these  plans  which 
include  strict  ])rovi.sion.s  for 
conservation."  According  to  the  Agua 
Caliente  Band  of  Cahuilla  Indians,  the 
S(!cretary’.s  decision  to  include  or 
(ixclude  tribal  lands  from  the  critical 
habitat  designation  should  be  bascxl  on 
the  adecpiacy  and  value  of  the  tribal/ 
Federal  jjartncM'shij),  not  on  the  formal 
approval  of  the  draft  Tribal  Habitat 
Conservation  Flan.  They  state  that  this 
position  is  suiiported  by  the  Scccretary's 
(ixclusion  of  Agua  Caliente  Band  of 
Cahuilla  Indians  lands  from  the  critical 


habitat  designation  for  Feninsular 
bighorn  sheej). 

Furthcir,  Agua  Caliente  Band  of 
Cahuilla  Indians  state  tluw  would  have 
a  disincccntive  to  coutinue  enforcing  the 
draft  2010  Tribal  IKiF  with  respcict  to 
Aslrd}>dliis  ldnti;^inosus  var.  codchdlhio 
if  critical  habitat  is  designated  on  Agua 
Caliente  Band  of  Cahuilla  Indians  lands. 
And  without  enlbrcciinent  of  the  draft 
HCF,  “conservation  on  the  Reservation 
will  proceed  in  an  incom|)lete  and 
piecemeal  fashion,  using  section  7 
consultations  where  there  is  a  Federal 
nexus,  and  no  fee  collection  or 
mitigation  on  fee  land.”  according  to  the 
Agua  (ialiente  Band  of  C’.ahuilla  Indians. 

Although  they  have  not  finalized  the 
draft  2010  Tribal  HCiF  and  secured  a 
permit  under  section  10(a)(1)(B)  of  the 
Act,  Agua  (ialiente  Band  of  Cahuilla 
Indians  state  that  Ixicause  thev  have 
been  enforcing  the  terms  of  the  draft 
2010  I’ribal  HCF  and  continue  to 
maintain  their  relation.shij)  with  the 
.Service.  Agua  Caliente  Band  of  (Cahuilla 
Indians  lands  should  be  excluded  from 
the  critical  habitat  designation  for  A.  I. 
\'ar.  codchdildd. 

Additionally,  Agua  Caliente  Band  of 
Cahuilla  Indians  ex|)re.ssed  .suj)|)ort  for 
exclusion  of  tribal  lands  from  the 
designation  under  section  4(h)(2)  of  the 
Act,  because  such  an  exclusion  would 
be  in  kee|)ing  with  .Secretarial  Order 
3200  ()une  .^),  1007)  entitled,  “American 
Indian  Tribal  Rights,  Federal-'I’rihal 
Trust  res])onsil)ilitie.s,  and  the 
Fndangered  .S|)ecies  Act”  (discu.ssed  in 
the  Exclusions  Under  Section  4(h)(2)  of 
the  Act — Tribal  Lands  section  above). 

In  summary,  Agua  (ialiente  Band  of 
(iahuilla  Indians  su])j)orts  excdusion  of 
tribal  lands  from  this  critical  habitat 
designation  and  reliance  on  the  draft 
2010  rrihal  HCF  to  avoid  “additional, 
unnecessary  regulatory  burden”  they 
feel  would  result  from  designation  of 
critical  habitat  on  their  lands. 

Rdsponso  to  (k)inniont  11:  We 
understand  that  the  Agua  Caliente  Baml 
of  Cahuilla  Indians  considers  the  draft 
Tribal  HCF  to  be  a  Trihal-a])])roved, 
final  document  and  imj)lements  it  as 
such  for  land-use  j)lanning  on  all 
Reservation  lands.  We  have  taken  their 
dedication  to  im|)lementing  their  draft 
Tribal  HCF  and  resulting  conservation 
efforts  for  Astrogolus  lontiginosus  var. 
codchdiidd  and  its  habitat  as  well  as 
other  taxa  and  biological  resources,  their 
continuing  ])artner.shij)  with  the  Service, 
and  issues  of  tribal  self-governance  and 
government-to-government  relations 
into  consideration  when  comjiaring  the 
benefits  of  including  Agua  Caliente 
Band  of  Cahuilla  Indians  lands  to  the 
benefits  of  excluding  tho.se  lands.  Based 
on  the  results  of  this  evaluation,  the 


— 

.Secretary  is  exercising  his  di.scretion  to 
exclude  all  Agua  Caliente  Band  of 
Cahuilla  Indians  lands  from  this  final 
revised  c:ritical  habitat  designation  (see 
Exclusions  Under  .Section  4(b)(2)  of  the 
Act — Tribal  Lands  section  above). 

(^oniiudiit  12;  The  Morongo  Band  of 
Mission  Indians  recjnested  that  their 
lands  be  excluded  from  the  critical 
habitat  desiguatiou  for  Astnigdlus 
Idnti^inosds  var.  rodchdlldd.  In  .suj)i)ort 
of  this  re(juest,  the  Morongo  Band  of 
Mission  Indians  ])rovided  de.scrijjtions 
of  land  designations  and  management 
])oIicies  and  j)ractice.s  they  assert  will 
|)reserve  and  limit  imj)act.s  to  biological 
resources  including  fluvial  sand 
transjjort  j)roce.sse.s  on  Morongo  Band  of 
Mission  Indians  lands.  They  also 
described  nonnative  jjlant  removal 
|)roject.s  and  a  tribal  ordinance  aimed  at 
controlling  OHV  u.se  on  Morongo  Band 
of  Mission  Indians  lands.  They  argued 
that  although  they  have  not  comj)leted 
a  management  ])lan  that  sjjecifically 
jji'ovides  for  conservation  of  A.  I.  var. 
codchdlldd,  the  |)olicie.s  and  ])ractices 
they  have  im])lemented  contribute  to 
the  conservation  and  continuance  of 
Iluvial  sand  trans])ort  and  thus 
eliminate  the  need  for  designation  of 
|)ro|)o.sed  Morongo  Band  of  Mission 
Indians  lands. 

The  Morongo  Band  of  Mission  Indians 
also  ])rovided  a  discu.ssion  of  tribal  self- 
governance  and  the  |)rotocols  of  a 
government-to-government  relationshij) 
under  .Secretarial  Order  32()().  stating 
that  "*  *  *  Congressional  and 
Administrative  jiolicies  should  continue 
to  j)romote  tribal  self-government,  self- 
sufficiency.  and  .self-determination, 
recognizing  and  endorsing  the 
fundamental  rights  of  Morongo  to  set 
our  own  jiriorities  ami  make  decisions 
affecting  our  re.sources  and  distinctive 
ways  of  life.  Morongo  Band  of  Mission 
Indians  has  the  ability  and  re.sources  to 
manage  IMorongo  Band  of  Mission 
Indians  lands  j)ro|)o.sed  as  critical 
habitat  for  Astrd;^dlds  ldnti<^inosds  var. 
codchdiidd]  and  imjjlement  reasonable 
and  ])rudenl  alternatives  to  avoid 
destruction  or  adverse  modifications  to 
fluvial  sand  tran.sj)ort  in  Ithese  areas].” 

Hdsponsd  to  (A)inn}dnt  12:  We  have 
taken  the  Morongo  Band  of  Mi.ssion 
Indians'  contributions  to  the 
conservation  of  biological  re.sources  on 
their  lands,  their  continuing  ])artnershij) 
with  the  .Service,  as  well  as  issues  of 
tribal  self-governance  and  government- 
to-government  relations  into 
consideration  when  com])aring  the 
benefits  of  including  Tribal  lands  to  the 
benefits  of  excluding  those  lands.  Based 
on  the  results  of  this  evaluation,  the 
.Secretary  is  exercising  his  di.scretion  to 
exclude  all  Morongo  Band  of  Mi.ssion 
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Indians  lands  from  this  final  revised 
critical  hahitat  designation  (see 
Kxclusions  Under  Section  4(h)(2]  of  the 
Act — Tribal  Lands  section  ahove). 

(A)iunu;nt  73; The  U.S.  Hureau  of 
Indian  Affairs  (131  A)  expnissed  their 
su|)])ort  of  comments  suhmitted  hy  Agua 
(ialiente  Hand  of  (iahnilla  Indians  and 
Morongo  Hand  of  Mission  Indians 
nigarding  the  ))ro])osed  critical  hahitat 
for  Astr(i<i(ilus  Ifniti^’inosus  \'ar. 
c(hh:IwH(w  and  retjuested  that  Agua 
(ialiente  Hand  of  Uahuilla  Indians  and 
Morongo  Hand  of  Mission  Indians  lands 
he  excluded  from  the  final  critical 
hahitat  designation  ft)r  the  taxon.  The 
HIA  considers  designation  of  critical 
hahitat  on  Indian  lands  as  an 
infringement  upon  and  taking  of  Indian 
assets  hv  a  fellow  trustee  (the  Service). 
They  outlined  a  numher  of  Federal 
j)olicies  and  congre.ssional  actions 
relevant  to  Indian  tribes  regarding  the 
Lndangered  Species  Act.  which  they 
feel  support  their  recpiest  that  Agua 
(ialiente  Hand  of  Uahuilla  Indians  and 
Morongo  Hand  of  Mission  Indians  lands 
h(!  excluded. 

The  HIA  also  asserted  that  Agua 
Ualiente  Hand  of  Uahuilla  Indians  and 
Morongo  Hand  of  Mission  Indians  lands 
should  he  excluded  hecaust;  designating 
critical  hahitat  on  th(;s(!  lands  would 
jeopardize  partnershi])s  between  the 
Service  ami  both  tribes.  According  to 
the  HIA.  excluding  Agua  (ialiente  Hand 
of  Uahuilla  Indians  and  Morongo  Hand 
of  Mission  Indians  lands  from  the 
critical  hahitat  d(!signation  would  allow 
voluntary  jjartnerships  to  continue, 
which  they  feel  would  have  a  long-term 
iMMieiit  for  Astr(i<’(tlus  hntiginosus  var. 
coiichelhw. 

]{(isi)ons(^  to  Comnwnt  lit:  We 
evaluated  the  benefits  of  exclusion  of  all 
re.servation  lands  from  this  final  revi.sed 
critical  hahitat  designation.  Maintaining 
and  fostering  ])artnershij)s  and  good 
working  relationships  with  tribes  are 
benefits  of  exclusion  and  are  sujjported 
by  Secretarial  Order  3208.  (Consistent 
with  Secretarial  Order  3208  and 
Executive  Order  1317.'),  we  also  believe 
tribal  lands  are  l)(!tt<;r  managed  under 
tribal  authorities,  policies,  and  programs 
than  through  Federal  regulation 
wherever  |)os.sihle  and  practicable.  We 
found  the  benefits  of  excluding 
Morongo  Hand  of  Mission  Indians  lands 
and  Agua  (Caliente  Hand  of  Uahuilla 
Indians  lands  to  In;  great(!r  than  tin; 
iMMiellts  of  including  the.se  lands  in  the 
critical  hahitat  designation  (set; 
Exclusions  llnd(!r  Section  4(h)(2)  of  the 
Act — ’Lrihal  Lands  section  ahove  for  a 
detailed  di.scussion).  Therefore,  the 
Secnjtary  is  exercising  his  discretion  to 
exclude  Agua  (Caliente  Hand  of  (Cahuilla 
Indians  and  Morongo  Hand  of  Mission 


Indians  reservation  lands  from  this  final 
revi.sed  critical  hahitat  designation. 

We  r(u:ognize  and  value  our 
relationships  with  both  tribes  and  will 
continue  to  work  coopcnatively  with 
them  to  con.serve  led(!rallv  listed  species 
on  their  lands. 

(A)nimont  74.  The  HIA  asserted  that  it 
is  justified  and  aj)pro])riate  to 
automatically  remove  lands  from  a 
critical  hahitat  designation  that  are 
suhseciuently  brought  into  Trust  hy  a 
tribe  upon  incorporation  into  the  Tribal 
management  plan. 

I{(;si)onse  to  (Joininont  74;'rhe 
revision  of  a  designation  of  critical 
habitat  either  hy  the  inclusion  or 
exclusion  of  any  specific  area  is 
r(!(]uired  to  he  accomplished  through  a 
rulemaking  i)roi:ess  hy  which  the 
revisions  are  projiosed  for  public  review 
and  comment,  and  then  a  final  rule  is 
issued  following  consideration  of  all 
comments  and  best  available  .scientific 
information.  Revisions  to  critical  habitat 
cannot  he  automatic. 

(Comments  From  HUH  Administrators 
and  Hermitte(!s 

(k)itunont  15:  One  commenter  stated 
opposition  to  tin;  Service’s  proposed 
critical  hahitat  designation  for 
Astrogalus  lonti^iiiosiis  var.  coocliolloo 
on  approximateiv  188  ac  (84  ha)  within 
Western  Kiversidi;  Uounty  MSlKiH 
boundaries.  The  commenter  provided 
Hiasoning  in  support  of  their  o])])osition. 

licsponso  to  (A)miuont  15:  The  158  ac 
(84  ha)  to  which  the  connnent(!r  refers 
is  not  covered  under  the  We.stern 
Riverside  (iounty  MSIKiP.  'I’he  Service 
was  in  error  when  we  stated  in  the 
])roposed  critical  hahitat  rule  that  this 
area  was  covered  under  the  Western 
Riverside  Uounty  MSHUH;  this  area  is 
actually  Morongo  Rand  of  Mission 
Indians  land.  We  corrected  this  error  in 
the  Federal  Register  notice  announcing 
the  availability  of  the  draft  Economic 
Analysis  for  the  proposed  revised 
critical  hahitat  designation  published  on 
May  18,  2012  (77  FR  28840),  and  we 
explain  the  error  in  the  Summary  of 
Uhanges  from  Hro])o.sed  Rule  .section 
ahove.  No  lands  covered  under  the 
Western  Riverside  Uounty  MSI  KiH  have 
been  pro])o.sed  or  designatiul  as  critical 
hahitat  for  Astragalus  lanti‘>inosas  var. 
coachallaa.  The  commenter’s  issue  is 
tlnnefore  moot. 

(Joniinant  78;  One  coimmmti!!' 
])rovid(;d  a  descrijjtion  of  the  Uoachella 
Valiev  MSIIUH/NUUH  and  exi)lained 
how  the  Uoachella  Valley  MSHUH/ 
NU(3’  is  exj)ected  to  add  ap])roximately 
175.()()()  ac  to  an  existing  550. ()()()  ac  of 
j)uhlic  and  j)rivat(!  conserved  land  to 
create  a  r(;serve  .system  of  725,000  ac, 
and  they  explained  how  the  MSHUH 


funds  ongoing  management  and 
biological  monitoring  and  (istahlishes  an 
(Mulowment  to  continue  management 
and  monitoring  in  pmpetuity.  'I'he 
commenter  stated  that  the  MSHUH  has 
been  and  continues  to  he  successful  in 
conserving  land  to  i)rotect  Astra‘^alas 
liniti^inosas  \'ar.  coachallaa  and  otluM' 
s])eci(;s  and  summarized  the  numher  of 
acres  con.served  within  the  .sand 
transport  system  hy  MSHUH  partmus 
sinc;e  1t)08  and  hv  the  Uoachella  Valley 
Uonservation  (Commission  since  the 
M.SIKCH  was  permitted.  Acc:ording  to  the 
commenter,  areas  within  the  sand 
transport  sy.stem  are  considered  a 
conservation  ])riority  for  the  Uoachella 
Valley  (Conservation  (Commission, 
which  administers  the  local 
implementation  of  the  Uoachella  Valiev 
MSHU.H/NUUH. 

I’he  commenter  asserted  that  any 
designation  of  critical  hahitat  on  land 
under  the  jurisdiction  of  (Coachella 
Valley  MSH(CH/NU(CH  ])ermittees  is 
unnece.ssarv  and  counter])roductive  to 
the  goal  of  implementing  a 
comprehensive.  landsca])e-level 
approach  to  conservation  in  the  r(!gion. 
The  commenter  .stat(;d  that  critical 
hahitat  designations  represent  a  speci(!s- 
hy-species  and  project -hy-|)roject 
im])lementation  of  the  Act  that  fails  to 
provide  the  land.scape- level 
conservation,  with  attendant 
management  and  monitoring,  that  is 
nece.ssary  to  ])reserv(;  sensitive  species 
and  the  natural  systems  upon  which 
they  de])end. 

3'he  commenter  asserted  that  the 
(Coachella  Valley  MSH(CH/N(C(CH 
.stakeholders  have  demonstrated  the 
depth  of  their  commitment  to  the 
success  of  the  MSHUH  and  stated  that 
the  addition  of  another  layer  of 
regidation  through  this  critical  hahitat 
designation  after  the  stakeholders  have 
demonstrated  their  dedication  to  the 
MSHUH  woidd  damage  the  Servic:e’s 
partnershij)  with  MSHUH  stakeholders 
and  create  a  disincentive  for 
partici])ation  in  the  MSH(CH. 

'I’lns  commenter's  recommendation 
that  lands  covered  under  the  (CCoai:hella 
Valley  MSHUH/NUUH  he  excluded  from 
the  critical  hahitat  designation  for 
Astragalas  lanti^inosus  var.  coachallaa 
was  su})])orted  hv  a  .second  commenter. 
The  second  commenter  also  stated  that 
(!xcluding  these  lands  would  not 
comjjromise  the  policies  and  ])rogram.s 
aimed  at  pn)tecting  and  restoring  the 
taxon,  and  that  tlune  is  no  advantage 
either  for  the  agencies,  landowners,  and 
citizens  committed  to  the  environmental 
health  of  the  (Coachella  Valley  or  for  A. 

I.  var.  coachallaa  in  including  these 
areas  in  the  critical  hahitat  designation. 
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N  ,‘c!r‘  ,  '*  Vclllcv 

I'Ounty  1  lood  (control  aiul  \Vat(>r 
(.onsarvation  Di.stric)  is  siibjoct  to 

coniributo  mitioation 

'oassKsl  n,  aobiovinf- tho  rooi„„,i  " 

MSIICJ.whK;)ii„(:],u|,,s„  numl.or  of 
.  I  .( ific:  n;gioiial  objoctivtis  to  ansnn! 

)  «-loi,n  consorvatioii  of /l,s/ro»a/„.s- 
h  ntiginosus  \'ar.  coaclwlkK^,  TIk; 
ooinmontor  wont  on  to  stato  that 

and 

\\a  01  C.onsorvation  District  proiocts 
bS  '’'■"•’""‘'I*  •'‘-visocl  Critkal 

lojoc.t  Roviovv  j)ro(;(>ss  r(K|nirod  for 
projects  that  arc  located  within 
(-onsorvation  Areas,  and  that  these 
projects  are  al. so  subject  to  review  Ijv  the 
>  oivK  e  as  (lescril)ed  in  tJie  MSffCP.' 
t'Oinidiance  with  the  MSHCl’  hv  the 

Water  Conservation  Di.strict  and  other 
Coachella  Valiev  MSflCP/Nrcp 
Pannittees  ensures  that  the  species  will 

rr  i  nYcV;"  authorized 

the  final  MSfK.P,  according  to  the 
ooininenter. 

Two  more  coninienters  also  snjijmrted 

Iw  th^r  "''T'V  ‘^»''ared  , 

\  'I’a  f'Oachella  Valiev  MSHCP/NfX'l^  1 
sluml;  he  exclnded  horn  the  critical  j 

,  ‘tat  designation  for  Asiraoalus  \ 

l(^ntiginosusvHr.  coacheJhw.^ 

oxnressed '  a-oniinenters  ( 

oxpii.ssed  concern  with  the  jirojjosed  t 

‘Josignation  of  critical  habitat  on  lands  j, 

/NC(,P,  particiilarlv  tho.se  lands 
P  "ad  mid  nianaged  by  the  Riverside  e, 
County  Flood  Control  and  Water  n, 

V  alley  Water  District.  The  third 

^menter’s  issues  included  their  belief  c! 

hat  de.signating  critical  habitat  on  land.s  f, 
c-overed  under  the  Coachella  Valiev  i 

MSffCP/NCCPwill-  Ik 

to  As  k  gains  lantiginosiis  var.  r  v 

('oaciwihw; 

•  Negate  any  benefits  to  the  MSHCP  im! 

l‘"'""ttjui.sfroni  their  efforts  to  jnxw^  ' 
'agional  conservation  for  /I.  /.  v!ir  '  i 
(-om./ie/yoo  and  invest  in  establishing  a  tlvi 

ag.onal  hahitat-ha.sed  long-term  ^  p 

(onservation  jirograin;  and 

the  Im  "l  statanients  made  in  'j 

the  Imiilementing  Agreement  for  the  J 

Coachella  Valiev  MSIfClVNf'Cl^ 
aommenter  cited  .Section  I4.V1  of  the  \!l\ 

Coachella  Valley  MSffCP/NCCP  V 

injilenienting  Agreement  and  Section  h,m 

h8^^^the(.oac:helhiValhiyMSH(;P/  ,fn, 


he  fourth  eoinmenter  stated  that  the 
Coachella  Valley  Water  Di.strict.  another 

peimittee  of  the  Coachella  Valiev 

MSDCIVNCCP.  has  jirovided  a  ‘ 
aonnintment  to  the  succe.ss  of  the 

>;;«  MSlf(;P.in,:hiclinge.stahli.shing 

‘^‘7«'nicted  habitat,  restoring  mid 
the  7"  li;>l)itet,  con.servim. 

r  Dil  Tl."  'VHter  " 

of  its')  *1'”  ("laluding  over  1 ,«()()  ac 
<  •ts  l.nid  uutlini  the  Whitewater  Rivi-r 
f  ood|dain  that  jirovides  habitat  for 

■lu  cl  .S.{..'5«  million  contrihution  to  an 
-iidowment  fund  for  monitoring  and 
c  aptuainianagement.^ 
cdso  hiieny  de.scnhed  the  iiermittees’ 
io.sj)on.sihihtie.s  under  the  Coachella 
^  alley  MSHCP/NCC1\  stating  that  tin* 
ai)|)ioach  to  conservation  that  the 

he  MSHCT  ""(lar  the 

MS  U 

)y  the  Service  and  California 
no|)artmentofFi.sh  and  Came.  The 
eoinmenter  a.sserted  that  Coachella 
\  alley  Water  District’s  commitment  to 

I  Valiev 

‘  d  /NCTJ’  i.s  also  demonstrated  hv 
thoir  active  jiarticipation  in  the 

with  n'  i  “'"i  f:oo|)eration  ‘ 

'''.,Mwtner.sandwilcllifeagencie.s. 

ho  fourth  eoinmenter  exjire.s.sed 
s;;.  ;tf*'8''“t"''U>'M»in,|uo,,Uonih,,  ' 

V  I  'x  ‘'"'"'"'hnent  to  the  Cioachella 
Valley  MSHCP/NCC1>  objectives  and 
ini|dementation.  and  that  de.si<matino 
critical  habitat  on  land.s  covered  under 
he  Coachella  Valiev  MSIICP/NCCP  will  ] 

critical  habitat  on  lands  !' 

coyeied  by  the  Coachella  Valiev  ‘‘ 

MSDCIVNCCP  would  create  duplicative  u 
and  ledundant  regulatorv  efforts  ‘ 

""^nling  to  both  the  third  and  fourth 

™nymmter.s(thisi.s.suei.sdi.scu.ssed 

hii  ther  in  Uasponsa  to  Coiwiwnt  IH 
1)0 low),  hor  this  reason  and  tho.se 
outlined  above,  the  third  eoinmenter 
roquested  that  land.s  within  the 
Coacfiella  Valley  MSHCP/NCCf^  ,  ' 

l)oundaries  he  excluded  from  the  final 
on  ical  habitat  de.signation  for  J’/'* 

Astragalus  lontiginosus  var.  coaciwllao  ' 

am  he  fourth  eoinmenter  requested  ’  '  "1 

‘lud  the  Service  terminate  efforts  to 
ado|)t  a  revised  critical  habitat 
f'‘«i«Uc.JK,n  lor  A.  I.  var.  coachaHaa. 

J  he  third  and  fourth  coinmenters  also  .V' 
a.sseited  that  designating  critical  habitat  " 
on  amis  covered  by  the  Coachella  ‘ 

Valley  MSffCP/NCCP  would  create  a  msI 

diqi  icative  and  redundant  regulatorv 

on- whmh  they  suggest  cJuh  '"i*; 

•  ficient  and  timely  ojieration  and  ‘  .,.^0 

iuaintenance  of  water  and  flood  control  !  jot' 


•he  infra, structure  on  land.s  covered  hv  the 

ther  f'Oachella  Valley  MSI fClVN(:CP  ' 

1  tio  third  eoinmenter  stated  that  thp..o 

‘-‘jutnil  fadllt'le^^^^^^^ 

ig  Cl  itical  habitat  area  would  trigger  the 

■IJjction  7  consultation  proce.s.rfor  miv 

1C  (,ounty  Flood  Control  and  ‘ 

er  'Vater(,on.servation  District 

1  rpl!”l coplacement,  and 
le)  H-hahihtation  activities.  The  eoinmenter 
1  oxjiressed  concern  that  this  mav  jirevent 
delay  maintenance  ofthe.se  flood 
er  control  facilities  and  therehv  jiose  a 

th  i  d  eoinmenter  stated 

hat  the  existing  Cahazon  Channel 

he  Lex  ce  Mis.smm  Creek  Channel,  and 
I  Pe.seit  Hot  Springs  Cihannel  Line  E 
aci  itie.s  .should  he  excluded  from  the 
f  nal  revi.sed  critical  habitat  de.signation 

forAsPYipr//ii.s/enVp/no.s,i.svar. 

('oachallae. 

rhe  fourth  conmienter  a.sserted  that 

‘lus  critical  habitat  de.signation  is 

unwarranted,  redundant,  and 
,0  connterimiductive  considering  th(> 
success  they  as.sert  has  alreadv  been 
achieved  con.serving  critical  habitat  for 
As/mpa/icv  lantigniosus  \-ar.  coadwilar 
timmgh  the  (.oachella  Valley  MSHCfV 

l{(!sponsa  to  Comnwnt  Id:  We  have 

considered  the  aforementioned 
comimmters’  concerns.  In  exercising  his 
sere  101,  to  exclude  areas  from  crihcaj 

1  ; . "V'''-'’  of  the  Act 

1,  Secretary  weighed  the  benefits  of 
exclusion  against  the  benefits  of 
uiclusion.  We  did  not  e.xclude  areas 
based  on  the  existence  of  management 
plans  or  other  con.servation  measures; 
low  ever,  we  acknowledge  that  the 
existence  of  a  jilan  may  reduce  the 
«mefi  .s  of  inclusion  of  an  area  in 
critical  habitat  to  the  extent  the 
protections  provided  under  the  jilan  are 
argelv  redundant  with  con.servation 
Ijcuefits  of  the  critical  habitat 
‘lesignation.  Thus,  in  some  cases,  the 
l)0Jiefit.s  of  e.xclusion  in  the  form  of 

^;^";”;;;?:;"‘'‘‘‘‘;-‘‘‘-"«inKPartnershi,,s 
mai  result  m  on-the-ground 

'Mism  iiiion  ,il  lisi„,l  spmos  ,„iiv 
Jn.so<l<,„  lluMiisais.siun  in  ii„. 

Act  C.oachella  Valiev  MSHC:P/NfT'|) 

section  above,  the  Secretarv  is 

exerci.sing  his  di.scretion  to  e.xclude  all 

MSn(  1  /NU.P  from  this  final  revi.sed' 
ciilK.al  habitat  designation 
C^ommant  17:  dnu  eoinmenter 
as,serted  that  because  the  City  of  Desert 
))img.s  IS  currently  requiring  all 
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])r()je(:ts  witliin  (loaehella  ValUn’ 
MS11(3VN(X]1’  (Conservation  Areas  to 
undergo  tin;  joint  Rroject  Revi(;\v 
procHiss,  and  is  actively  working  to 
ibrmally  l)ring  their  entire  city  into  the 
MSIKCR  through  a  Major  Amendment, 
excluding  all  land  iimh^r  the  jurisdiction 
ol  the  (City  ol  De-serl  Hot  Springs  liom 
the  critical  habitat  (Uisignation  Tor 
Astidgaliis  lantiginosiis  var.  cocichalhK; 


is  warranted. 

Re.s/jon.se  to  (jOtuinoni  1 7:  The  (Cilv  ol 
Hesert  Hot  Springs  did  not  submit 
comments  on  the  proposed  critical 
habitat  designation  during  either  public 
comment  ])eriod  and  did  not  nupiest 
exclusion  from  this  designation.  We  are 
proceeding  with  this  designation  based 
on  the  current  conditions  and 
participants  of  the  (Coachella  Valley 
MSH(ci’/N(CCCP  in  awareness  and 
consideration  of  changes  in 
jjarticipation  of  Desert  Hot  Springs. 

Comment  Jft.Ona  commenter 
asserted  that  many  necessary  public 
infra.st  met  lire  jirojects.  including  flood 
control  and  the  regional  transportation 
network,  must  involve  Kedmal  land  to 
.some  degriK!,  and  virtually  all  of  the 
F(!(leral  land  in  the  area  in  ipie.stion  is 
administered  by  UbM.  whose  2002  BLM 
(California  Desert  (Conservation  Area 
Plan  Amendment  for  the  (Coachella 
Valley  alreadv  reipiires  13bM  actions  to 
he  consistent  with  the  (Coachella  Valiev 
MSI  1(CP/N(C(CP.  According  to  the 
commenter.  including  Federal  land  in 
the  critical  habitat  designation  is 
redundant  and  coimterjirodnctive  to  the 
conservation  partnership  that  currently 
(ixi.sts  between  BLM.  State  and  Fiideral 
wildlife  agencies,  and  local 
jurisdictions.  'I’he  commenter  asserted 
that  Federal  lands  must,  therefore,  he 
excluded  from  the  critical  habitat 
designation. 


This  commenter's  recommendation 
that  Federal  lands  be  excluded  from  the 
critical  habitat  designation  for 


Astrogolus  lonliginosus  var.  coochollof; 
was  supported  by  two  other 
commenters.  The  second  commenter 
also  asserted  that  ijxclnding  these  lands 
would  not  compromise  the  ])olicies  and 
|)rograms  aimed  at  |)rotecting  and 
restoring  the  taxon,  and  that  then;  is  no 
advantage  either  for  the  agencies, 
landowners,  and  citizens  committed  to 
the  environmental  health  of  the 
(ioachella  Valliiv  or  for  A.  I.  var. 
coctchellao  in  including  the.se  areas  in 
the  critical  habitat  designation.  The 


third  commenter  stated  that  designation 


of  critical  habitat  on  Federal  land  within 
the  Coachella  Valley  M.SHCP/NCCP 
plan  area  would  create  an  additional 
layer  of  regulation  imj)acting  efficient 
and  timely  operation  and  maintenance 
of  critical  water  and  Hood  control 


infrastructure  on  Coachella  Valiev 
Water  District  lands  within  the  plan 
area. 

liosponso  to  (Joniniont  Hi:  We 
acknowledge  that  the  BLM  participates 
in  the  managennmt  of  certain 
(Conservation  Areas  or  portions  of 
(Consm  vation  Areas  within  the  reserve 
system  of  the  (Coachella  Valley  MSIKCIV 
N(C(CP  and  |)rovide.s  conservation  of 
biological  resources  in  accordance  with 
the  (California  Desert  (Conservation  Area 
Plan  Amendment  for  the  (Coachella 
Valley.  We  a])])reciate  and  commend  the 
efforts  of  the  IJLM  to  work  with  the 
(Coachella  Valley  MSH(CP/N(C(CP 
permittees  and  to  conserve  federally 
listed  species  on  their  lands. 

'file  Secretary  has  the  discretion  to 
exclude  an  ariia  from  crltic:al  habitat 
under  section  4(1))(2]  of  the  Act  after 
taking  into  consideration  the  economic 
impact,  the  impact  on  national  .seenritv, 
and  any  other  relevant  impact  if  he 
determines  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
designating  such  area  as  critical  habitat, 
unless  he  determines  that  thi;  iixclnsion 
would  result  in  the  extinction  of  the 
sjiecies  concerned.  Ba.sed  on  the  record 
before  us.  the  Secretary  is  not  exercising 
his  discr(!tion  to  exclude  tlu;  BLM  lands, 
and  w(!  ari!  diisignating  the.se  lands  as 
critical  habitat  Wn  Astrogolus 
lontiginosos  var.  coocliolloo. 

(lonooont  19:  Oni;  commenter  statiul 
that  Unit  3  of  the  proposed  critical 
habitat  contains  tin;  existing  Mission 
('.reek  Uhannel  and  Unit  2  contains  the 
existing  Uhino  (kmyon  and  Whitewatiir 
River  Levees.  According  to  the 
commenter,  the  channel  and  levees  are 
existing  manmade  features  and 
structures  that  do  not  contain  the 
jjrimary  constituent  element  essential  to 
ihe  conservation  ol  Astrogalos 
lontiginosos  var.  coacholloe. 

Hosponsa  to  (lonimoot  7.9;  I’he 
Secretary  is  exercising  his  discretion  to 
exclude  lands  covenul  under  the 
Coachella  Valley  MSHCP/NCCP  from 
this  critical  habitat  designation  under 
section  4(b)(2)  of  the  Act.  Because 
Riverside  County  Flood  Control  and 
Water  Conservation  District  is  a 
permittee  of  the  Coachella  Valiev 
MSHCP/NCCP.  Mi.ssion  Creek  Channel 
and  Chino  (kmvon  and  Whitewater 
River  Levees  havi;  been  excluded  from 
this  designation. 

Comments  Regarding  Wind  Fmagy 

(loioniont  20:  One  commenter  stated 
that  although  Unit  2  of  the  pro|30.sed 
critical  habitat  is  characterized  as 
unoccupied  in  the  pro])o.sed  rule,  it 
contains  significant  wind  energy 
installations  and  potential  solar  energy 
installations. 


liosponso  to  (lootoiont  20:  'rhroughout 
the  proi)osed  and  final  revi.sed  critical 
habitat  rules,  we  use  thi;  term 
“unoccupied”  to  refer  to  areas  that,  to 
our  knowledge,  are  not  occupied  by  the 
target  taxon,  in  this  case  Astrogalos 
lontiginosos  var.  coacliollao.  VVe  do  not 
intend  the  term  “unoccupied”  to  imply 
that  an  area  is  not  occupiiul  by 
manmade  structures.  It  seems  the 
commenter  was  referring  to  the  entirety 
of  Unit  2  as  being  characteriziul  as 
unoccupiiid.  which  is  incorrect:  only  the 
fluvial  sand  transjiort  ariuis  (the 
Whitewater  River  channel)  of  Unit  2  are 
characterized  as  unoccu])ied.  To  our 
knowledge,  there  are  no  wind  energy 
installations  in  the  unoccupied  fluvial 
sand  transport  areas  of  Unit  2. 

Coinmont  21:  Five  commenters 
ex})ressed  concern  that  designating 
critical  habitat  on  lands  occu])ied  by 
wind  energy  ])rojects  would  conflict 
with  Federal  and  (California  State 
])olicies  aimed  at  promoting  alternative 
energy  by  potentially  introducing 
unknown  regulatory  burdens  and 
restrictions  on  the  ojieration  of  wind 
energy  facilities. 

Of  these  five  commenters.  four  also 
•Stated  that  suitable  Astrogalos 
lontiginosos  var.  coacliollao  habitat  is 
found  in  abundance  on  wind  energy 
sites  along  with  the  aeolian  and  fluvial 
sand  transport  that  occurs  in  these 
areas.  All  four  commenters  exjilained 
that  wind-  and  water-borne  sands  are 
able  to  flow  freely  in  hiitween  wind 
turhiniis,  creating  suitable  habitat  for  the 
taxon.  Two  of  these  commenters  go  on 
to  as.sert  that  approximately  ttO  percent 
of  the  area  occupied  by  wind  power 
facilities  is  suitable  for  A.  I.  var. 
coacliollao  iiml  sand  trans])ort.  One 
commenter  also  asserted  that  wind 
energy  is  a  long-term  land  use  that  does 
not  di.sturh  soils  or  destroy  individual 
plants  in  the  course  of  daily  or  yiiarly 
oj)erations. 

3’he.se  four  commenters  also  describe 
how  measures  in  place  to  ])rotect  wind 
power  facilities  from  vandalism  also 
provide  jirotection  for  /Xstragalos 
lontiginosos  var.  coacliollao  (for 
example,  “Our  wind  j)roject  is 
completely  fenced  off  and  ])atrolled 
against  tnispassing  and  illegal  (lum])ing. 
This  eliminates  off-road  vehicles,  trash 
dumiiing  and  illegal  land.scape  (li.s|)osal 
from  this  habitat  area.”). 

For  the  above  reasons,  these  five 
commenters  as.serted  that  lands 
containing  wind  energy  facilities  should 
hi!  excluded  from  the  final  critical 
habitat  designation  for  Astragalus 
lontiginosos  var.  coacliollao.  Four  oi 
these  commenters  go  on  to  recommend 
the  s])ecific  areas  that  shoidd  he 
excluded:  The  disturbance  footprint  of 
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(ixisting  roads,  wind  turl)ines, 
foundations,  transfomnn's,  pole  lines, 
nndergronnd  and  ovinhead  limxs, 
meteorological  towers,  coininnnication 
laciliti(!s,  fences  and  gates,  storage 
yards,  and  electrical  snl)stations  and 
interconnects. 

I{(;si)ons(^  to  (Jomiucnt  27;  The  .Servic:e 
appreciates  any  ])rotections  that  may  he 
provichul  tin;  taxon  and  its  hal)itat  on 
wind  energy  facilities. 

The  ar(!a  th(!  commenters  referred  to 
in  their  comment,  hounded  l)v  Interstate; 
It)  to  the  west  and  Indian  (lanyon  Road 
to  the  east,  has  mnltiple  landowners. 
Some;  of  these  laiulowners  are 
liermittees  of  the  Coachella  Valiev 
MSIICIVNCCP,  others,  such  as  the  BIM 
(a  F(;deral  agency),  are  not.  The 
S(;cretary  has  the  di.scretion  to  exclude 
an  area  from  critical  habitat  under 
.section  4(h)(2)  of  the  Act  after  taking 
into  consideration  tlie  economic  impact, 
the  impact  on  national  .security,  and  anv 
other  relevant  im])act  if  he  determines 
that  the  benefits  of  such  exclusion 
ontw(;igh  the  l)(;nefils  of  designating 
such  area  as  critical  habitat,  unless  he 
d(;termines  that  the  exclusion  would 
r(;snlt  in  the  extinction  of  the  .s])ec:ie.s 
concerned.  In  exercising  his  discn;tion 
to  exclude  areas  from  critical  habitat 
under  section  4(h)(2)  of  the  Ac:t.  the 
.S(;cr(;tarv  weighed  the  h(;nefits  of 
exclusion  against  the  hen(;fits  of 
inclusion,  and  is  exercising  his 
discretion  to  (;xclnde  all  lands  cover(;d 
under  the  (ioachella  Valley  MSIICIV 
NCXiP  from  this  final  revised  critical 
habitat  designation  (see  /fe.spon.se  to 
Coiunionl  IB  and  Exclusions  Under 
Section  4(h)(2)  of  the  Act — Uoachella 
Valley  MS1ICP/NU("P  .section  above  for 
more  detailed  discn.ssion).  Anv  lands 
c:overed  under  the  Coachella  Valley 
MSH(iP/NC(]P  containing  wind  power 
facilities  are.  therefore,  excluded  from 
this  critical  habitat  flesignation. 

Based  on  the  record  before  ns.  the 
.S(;cretarv  is  not  exercising  his  discretion 
to  exclude  lands  in  the  area  in  (luestion 
that  are  not  covered  hv  the  Coachella 
Valley  MSHCP/NCXiP',  such  as  BLM 
lands,  and  we  are  designating  thest; 
lands  as  critical  habitat  for  y\str(ig(iliis 
lonti‘^inosus  var.  coocholloo. 

However,  when  determining  critical 
habitat  ln)undaries  within  this  final  rule, 
despite  onr  efforts  to  avoid  including 
developed  areas  such  as  lands  c:overed 
by  buildings.  ])avement,  and  other 
structures  hecau.se  such  lands  lack  the 
j)hysical  or  biological  features  for 
Astrogdlus  Ionti;^inosiis  var.  coocholhic, 
the  scale  of  the  maj)s  we  ])repared  under 
the  jjarameters  for  publication  within 
tin;  Code  of  Federal  Regulations  may  not 
rellect  the  exclusion  of  such  developed 
lands.  Anv  such  lands  inadvertentlv  left 


inside  critical  habitat  boundaries  shown 
on  the  maps  of  this  final  rule  have  been 
excludi;d  by  text  in  the  rule  and  are  not 
designatecl  as  critical  habitat.  Therefore, 
a  Federal  action  involving  the.se  lands 
will  not  trigger  section  7  consultation 
with  res])ect  to  critical  habitat  and  tin; 
r(;(nnr(;ment  of  no  adverse  modification 
unless  the  specific  action  may  affect  the 
adjac(;nt  critical  habitat.  .So  although 
some  of  the  lands  containing  wind 
energy  facilities  have  he(;n  designated  as 
critical  habitat  for  A.  I.  var.  coocliolhio 
(those  lands  not  cov(;red  under  the 
Coachella  Valley  MSI lCP/N(XiP).  tho.se 
areas  that  are  covered  by  pav(;ment  or 
structures  are  not  included  in  the 
designation  and  are  exclml(;d  by  text. 

Becan.se  the  areas  in  (lue.stion  are 
occn])ied  by  Astragalus  lantiginosiis  var. 
coachallaa.  and  any  project  in  these 
areas  with  a  F’ederal  n(;xns  woidd 
reejnire  consultation  with  the  .Service 
under  section  7  of  the  Act  to  addre.ss 
])otential  imi)acts  to  the  taxon,  the 
economic  analysis  for  the  critical  habitat 
designation  did  not  predict  project 
modiIu:ation  costs  to  wind  energy 
int(;re.st.s  due  to  tin;  designation  of 
critical  habitat,  onlv  admini.strative 
costs  of  adding  adverse  modification 
analyses  to  the.sc;  future  section  7 
consultations. 

(Comments  From  Other  lnter(;sted 
Parties 

(dominant  22:  One  commenter 
ex])res.s(;d  strong  support  for  onr 
designation  of  critical  habitat  for 
Astragalus  lantiginosus  var.  coachallaa, 
in  particular  hecau.se  of  the  documented 
pojmlation  declines  of /I.  I.  var. 
coaclwllaa  (some  np  to  77  percent 
according  to  the  commenter)  and  the 
general  lack  of  sncce.ssfnl  recruitment 
(the  commenter  cited  IJSFW.S  2009). 

This  commenter  went  on  to  oh.serve 
that  the  proposed  critical  habitat 
appears  to  include  most  of  the  extant 
locations  for  Astragalus  lantiginosus 
var.  coachallaa  and  a])])ears  to  include 
the  sand  transport  corridors,  sand 
formations,  and  alluvial  areas  that 
nanain  viable  in  the  (ioachella  Valiev 
area,  and  that  the.se  areas  are  essential 
to  maintaining  the  nnicpie  habitat  nj)on 
which  A.  I.  var.  coachallaa  depends. 

lieisponsa  to  Conunani  22:  \Ve 
appreciate  the  commenter's  sup])orl  of 
onr  ])ro|)osed  designation. 

(lonunant  23:  One  comment(;r  stat(;d 
that  none  of  the  areas  ])ro])osed  for 
critic:al  habitat  should  he  considered  for 
exclusion  from  the  final  designation. 
This  commenter  also  strongly 
recommended  we  utilize  the  .Service's 
“polic;y  for  evaluation  of  conservation 
efforts  when  making  listing  decisions” 
(PECE)  (08  FR  15100)  when  considering 


exclusions  from  the  final  critical  habitat 
designation.  Although  the  j)olicy  was 
develo|)ed  in  tin;  context  of  listing 
rather  than  designation  of  critical 
habitat,  the  commenter  as.serted  that  the 
criteria  apply  ecpially  well  to 
determining  the  benefits  of  any 
conservation  plan  in  the  context  of 
con.sid(;ring  exclusions. 

liasjjonsa  to  (Jonunant  23:  Section 
4(1))(2)  of  the  Act  reepnres  the  .Secrelarv 
to  designate  critical  habitat  after  taking 
into  consideration  the  economic 
impacts,  national  .security  im))act.s,  and 
any  other  relevant  impacts  of  specifying 
any  particular  area  as  critical  habitat. 

An  area  may  he  excliuled  from  critical 
habitat  if  it  is  determined  that  the 
benefits  of  exclusion  outweigh  the 
benefits  of  designating  a  particular  area 
as  critical  habitat,  unle.ss  the  failure  to 
designate  will  result  in  the  extinction  of 
the  species.  The  exclusions  in  this  final 
rule  are  supported  under  .section  4(h)(2) 
of  the  Act.  After  analyzing  the  benefits 
of  inclusion  and  exclusion  of  proposed 
critical  habitat  on  lands  covered  by  the 
Uoachella  Valley  M.SIIUP/NCUP  and  on 
Agna  Ualiente  Band  of  Uahuilla  Indians 
and  Morongo  Band  of  Mission  Indians 
r(;.servation  lands,  we  determined  that 
the  h(;nefits  of  exclusion  outweigh  the 
l)(;nefit.s  of  inclusion  for  all  ofthe.se 
an;as  (.s(;e  Exclusions  Under  .Section 
4(h)(2)  of  the  Act — Uoachella  Valiev 
MSllUP/NCXiP  and  E.xclu.sions  Under 
.Section  4(l))(2)  of  the  Act — Tribal  Lands 
sections  above;).  .Service  biologists 
continue  to  work  with  the  ])ermittees  of 
the;  Uoachella  Valley  MSI  lUP/NUUP,  the 
Morongo  Band  of  Mission  Indians,  ami 
the  Agna  (ialiente;  Band  of  Uahuilla 
Indians  to  ensure  the  conservation  of 
Astragalus  lantiginosus  \'ar.  coachailaa 
and  its  habitat. 

The  PEUE  Policy  outlines  sj)ecifie: 
criteria  hv  which  conservation  or 
management  actions  and  programs  are 
evaluated  for  n.se  in  making  listing 
determinations  under  the  Act.  llow(;v(;r. 
the  PEUE  Policy  explicitly  states  that  the 
Policy  is  not  to  he  used  for  evaluating 
conservation  or  management  actions  for 
critical  habitat  designations.  More 
apj)ro])riately,  with  regard  to  critical 
habitat,  th{;.se  actions  ami  programs 
should  he  considered  under  .section 
4(h)(2)  of  the  Act,  and.  if  tin;  .Secretary 
wants  to  exerci.se  his  di.scretion  to 
exclude  an  area  from  a  critical  habitat 
designation,  evaluated  through  the 
balancing  analysis  under  section  4(h)(2) 
of  the  Act  tt)  determine  if  the  benefits  of 
(;xclnding  the  .s|)eciiic  areas  covered  by 
them  fn)m  critical  habitat  outweigh  the 
benefits  of  ineduding  them  in  the 
designation. 

Conunant  24:  One  commenter  urged 
ns  to  determine  whether  the  various 
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conservation  and  iiianageiiKint  plans  in 
the  Coachella  Valley  manage  lor 
recovery  ol  Astr(i<’(iliis  lantiginosiis  var. 
codcliolldd.  I'he  commenter  expressiul 
conc«!rn  that  many  habitat  conservalit)n 
j)lans  allow  what  the  commenter  seiis  as 
substantial  destruction  ol  habitat  such 
that  even  with  mitigation,  they  nisnlt  in 
a  n(!t  loss  of  habitat  and  thus  do  not 
ensnn;  recovery  ol Covenul  species. 

The  commenter  goes  on  to  stati;  that: 

“III  iiivalidiitiiig  a  1  tlSti  nigiilalioii  that 
collajised  the  deliiiitioii  id  adverse 
inodilicalien  witli  jiioiianh  .  the  Ninth  Ciircuit 
cencluded  that  tlu;  regulation  linds  that 
adverse  niodilication  to  critical  habitat  can 
only  octair  when  there  is  so  nuich  critical 
habitat  lost  that  a  sjiecies'  very  survival  is 
threatened.'  whit:h  would  'drastically  narrow 
the  scojM!  ol  i)rotec:lion  c:onunanded  bv 
(Congress  under  tbe  b.S.A.’  (Gifford  Pinchol 
Task  Foret;  v.  l'niU;d  Slates  Fish  and  Wildlife 
Seirice,  378  l'.3d  lO.at)  (!)lh  Cir.  21)04).  This 
and  other  court  decisions  (hanonslrate  that 
critical  habitat  must  receive  a  gnuiter  degree 
ol  ])rotection  than  is  tvjiicalh  jirox  idiHl  bv 
I  Kd’s  or  other  inanageineni  plans.  (n\'en  this 
disparity,  we  ask  that  when  determining 
whether  to  exclude  essential  habitat  based  on 
an  IICP.  I'W.S  makes  a  determination  as  to 
whiither  tlu;  IKiP  will  ensure  rec;ov(!rv  ol  the 
sjiecies.  whidi  lor  [/\stra<ialas  lenlii^inosas 
var.  coachellae*].  which  is  limited  by  habitat, 
would  mean  increasing  the  amount  of  habitat 
over  time." 

*(  The  commenter  relms  to  flycatcber' 
here:  we  presume  the  commenter  intended  to 
nder  to  Astra<ialus  l(;iUi‘^inosas  var. 
coachellae.) 

II(;s})ons(i  Id  (loinnianl  24:  \\h; 
approciati;  the  commenter's  concerns 
regarding  the  long-term  recoverv  of 
Asti'dodlus  l(;nli<>inosds  var.  codchelJdt;. 
However,  the  Secretarv  is  vested  with 
broad  discretion  under  section  4(1))(2)  in 
evaluating  whether  the  benefits  of 
excluding  an  area  from  critical  habitat 
designation  outweigh  the  benefits  of 
designating  the  area,  .so  long  as 
exclusion  of  an  area  will  not  result  in 
extinction  of  a  sjiecies.  We  consider  a 
number  of  factors  in  a  section  4(h)(2) 
analysis,  including  (hut  not  limited  to) 
the  protections  afforded  for  a  sjiecies 
and  its  es.sential  habitat  under  an  HCF. 
whether  there  are  conserx  ation 
l)artnershi])s  that  would  be  encouraged 
by  designation  of.  or  exclusion  from, 
critical  habitat,  particularly  parlnershij).s 
that  include  voluntary  protections  for 
listed  plant  species  in  an  HOF  or  other 
management  plan,  and  the  economic, 
regulatory,  and  educational  im|)acts  of 
including  a  particular  area  as  critical 
habitat.  Flea.se  .see  the  Exclusions 
.section  for  further  discussion. 

We  found  the  benefits  of  excluding 
lands  that  are  covered  under  the 
Coachella  Valley  MSHCF/NCCF  to  he 
greater  than  the  benefits  of  including 
the.se  lands.  Flease  see  the  Exclusions 


under  .Section  4(h)(2)  of  the  Act — 
C.oachella  Valley  M.SHCF/NCCF  section 
above  for  a  detailed  discussion.  The 
.Service  views  the  partnerships  we  share 
with  |)ermittees  of  the  HCF  and  local 
landowners  and  managers  as  having 
greater  potential  to  jirovide  for  the 
recovery  of  the  taxon  than  ilesignation 
of  c:ritical  habitat  in  areas  covered  under 
the  HCF.  which  could  damage  these 
])artnershi|).s  and  thus  reduce  potential 
for  recoverv. 

(lonunent  25:  One  commenter 
reipiested  that  we  provide  evidence  that 
designating  critical  habitat  in  addition 
to  any  HCFs  or  other  management  plans 
would  do  any  harm.  The  commenter 
asserts  that  real  evidence  of  harm  from 
critical  habitat  designation,  such  as  a 
landowner  abandoning  a  plan  or  even 
threatening  to  take  such  action,  is 
lacking,  and  that  the  .Service  does  not 
have  or  reciuire  such  data  to  support  this 
conclusion. 

Hdsponsd  Id  (Joiiunant  25:  We  have 
received  comment  letters  from  some  of 
the  Coachella  Valley  M.SHCF/NCCF 
permittees,  the  Coachella  Valley 
Conservation  Commission,  the  Agua 
Caliente  Hand  of  Cahuilla  Indians,  the 
Morongo  Hand  of  Mi.ssion  Indians,  and 
the  Hureau  of  Indian  Affairs  in  re.s])on.se 
to  the  proposeil  rule  to  designate  critical 
habitat  for  Astnigdlds  lentiainasds  var. 
codchdlldd,  all  stating  diat  the 
partnershijis  that  we  share  with  these 
entities  will  he  damaged  by  designation 
of  c.ritical  habitat  on  tribal  lands  or 
lands  c:overed  under  the  Coachella 
Valley  M.SHCF/NCCF.  We  consistently 
receive  similar  comments  from  HCF 
stakeholders  and  other  partneis  in 
resjion.se  to  rules  jiroposing  critical 
habitat  designation  on  lands  covered  by 
HCFs  and  other  areas  where 
con.servation  of  biological  resources  is 
carried  out  in  conjunction  with  the 
.Service  via  partnerships.  We  believe 
these  communications  are  sufficient 
evidence  of  the  potential  to  damage 
jiartnersliips  and  diminish  conservation 
efforts  of  partners  by  ailding  a  real  or 
perceived  regulatory  burden  of  critical 
habitat  designation. 

Comment  2(i:  One  commenter  is 
concerned  that  we  did  not  include  all  of 
the  extant  locations  where  Asirdgdins 
lenliginosds  var.  codchelldt;  is 
documented  to  occur  and  a  rohn.st 
identification  of  the  sand  sources 
re(|uired  to  sustain  the  taxon’s  habitat 
over  time,  'fhe  commenter  recpiested 
that  we  consider  all  of  the  areas 
identiluKl  in  the  five-year  review  for  A. 

I.  var.  codchelldt;  to  supj)ort  the  taxon  or 
j)rovide  a  justification  for  why  they 
were  not  included. 

In  particular,  the  commenter  asked 
that  we  consider  adding  areas  where 


numerous  ])lants  have  been  doi;umented 
to  occur  between  Units  2,  3,  and  4 
between  Rancho  Mirage  and  Thou.sand 
Falms  and  in  Indian  Wells  near 
1  lighwav  111.  and  elsewhere. 

ll(;si)ons(;  to  Comment  26:  The 
commenter  did  not  define  “robust 
iilentification.”  We  do  indicate  what 
areas  surrounding  the  Uoachella  Valley 
contribute  sand  recpiired  to  sn.stain 
Aslrdodlns  Ienli<>inosns  var.  codehelloe 
habitat  in  both  the  pro])osed  revised 
critical  habitat  rule  and  this  final 
revised  rule,  and  we  believe  that  more 
detailed  discussion  ofthe.se  areas  is 
outside  of  the  scope  ofthe.se  rules.  In 
both  the  proposed  and  final  revised 
rules,  we  have  outlined  our  methods 
and  rea.soning  for  not  pioposing  all 
areas  occupied  by  the  taxon  (see  Criteria 
ftsed  To  Identify  Critical  Habitat  section 
above). 

Comment  27:  One  c:ommenter  asked 
that  we  consider  all  sand  source  areas 
identified  in  the  2t)()4  critical  habitat 
propo.sal  as  ])art  of  this  critical  habitat 
designation  or  provide  a  justification  for 
why  they  are  not  included. 

Response  to  Comment  27:  We 
provided  an  explanation  of  the  methods 
and  rea.soning  behind  our  decision  not 
to  j)ropose  the  hills  and  mountains 
where  sediment  is  generated  via  water 
erosion  (fluvial  sand  source  areas)  in 
Units  1,  2.  and  3  as  critical  habitat  for 
Astragtdns  lentiginosns  var.  coachellae 
in  the  Criteria  Used  To  Identify  Critical 
Habitat  section  above,  as  well  as  in  our 
response  to  peer  reviewer  comment 
number  3. 

Comment  28:  One  commenter 
expressed  concern  that,  while  the  Agna 
Caliente  Hand  of  Cahuilla  Indians  are 
continuing  to  im])leinent  the  draft  HCF, 
tliere  is  no  information  on  the  adequacy 
of  the  draft  HCF  or  the  jjermanence  of 
the  Tribe's  commitment  to  maintain  its 
provisions. 

The  commenter  also  stated  that 
hecau.se  the  Morongo  Hand  of  Mission 
Indians  has  not  completed  a 
management  ])lan.  there  are  no  assured 
|)rotections  or  management  actions  in 
place,  and  the  jjartnerships’ 
effectiveness  is  (piestionable. 

The  commenter  goes  on  to  assert  that 
exclusion  of  these  Tribal  lands  from  this 
critical  habitat  designation  would  set  a 
j)recedent  that  is  unfair  to  Tribes  that 
actually  have  jilans  in  ])lace  that  are 
either  HCFs  or  functional  ecjuivalents, 
and  incentivize  inaction  rather  than 
encouraging  Tribes  to  actually  work 
with  the  .Service  on  tangible 
con.servation  benefits.  Halancing  in 
favor  of  exclusion  of  Tribal  lands  from 
critical  habitat  designations  ajijiears  to 
the  {:ommenter  to  be  politically 
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motivated  rather  than  l)ased  on  on-the- 
groinul  facts. 

Hasponse  to  (A)innuHit  28:  In 
accordance  with  the  Secnitarial  ()r(l(!r 
32()(),  ‘‘American  Indian  'frihal  Rights, 
Federal-'l'rihal  Trust  Kesponsihilities, 
and  the  Fndangered  .Species  Act”  (June 

1t)t)7);  the  l^nisident’s  memorandnm 
of  A])ril  29,  lt)t)4,  ‘‘(k)vermnent-to- 
Covernment  Relations  with  Native 
American  'I'riljal  (iovernments"  (.'19  FR 
229.‘51):  Executive  Order  1317.'!;  and  the 
relevant  ])rovision  of  the  Dcipartmcmtal 
Manual  of  the  Departimmt  of  tlie  Interior 
(.‘112  DM  2),  we  believe  that  fish, 
wildlife,  and  other  natural  resources  on 
tribal  lands  are  better  managed  under 
tribal  authorities,  policies,  and  programs 
than  through  Federal  regulation 
wherever  possible  and  practicable. 

Based  on  this  philosophy,  we  believe 
that,  in  mo.st  ca.ses,  designation  of  tribal 
reservation  lands  as  critical  habitat 
provithis  very  little  additional  benefit  to 
threatened  and  endangered  s])ecies. 
Oonversely,  such  designation  is  often 
viewed  by  tribes  as  unwarranted  and  an 
unwanted  intrusion  into  tribal  self- 
governance,  thus  compromising  the 
government-to-govermnent  relation.shi]) 
(issential  to  achieving  our  mutual  goal  of 
managing  for  healthy  (!c:osystems  n])on 
which  the  viability  of  thrciatened  and 
endangered  species  ])opnlations 
dej)end. 

'I’he  exclusion  of  Agna  Caliente  Band 
of  Cahuilla  Indians  and  Morongo  Band 
of  Mission  Indians  reservation  lands  is 
likewise  based  on  the  importance  of  the 
government-to-government  ndationshi]) 
with  these  Tribes,  onr  con.servation 
])artnership  with  the  Tribes,  and  their 
current  management  of  tribal  lands,  as 
described  in  Martin  (2011,  pj).  1—2), 

Park  (2011,  pp.  1-11)  and  ACBCI 
(201  Oh). 

Please  .see  the  Exclusions  Under 
.Section  4(1))(2)  of  the  Af:t — Tribal  Lands 
.section  of  this  final  ride  for  additional 
discussion. 

('.omment  29:  One  commenter 
ex])ressed  concern  that  we  have  not 
considered  whether  nonparticipating 
agencies  or  special  districts  have  the 
potential  to  interfere  with  the  Coachella 
Valley  M.SHCP/NCCP  permittees’  ability 
to  achieve  the  UCP’s  conservation  goals 
and  objectives,  and  that  we  have  not 
provided  an  analvsis  of  potential  threats 
from  noncovered  activities  to  achieving 
the  conservation  goals  of  the  Coachella 
Valley  MSIICP/NCCP.  'flu;  commenter 
feels  that  a  legitimate  balancing  test 
must  take  these  factors  into  account. 

/fe.s'pou.se  to  Comment  29:  Lands  that 
are  not  under  the  jurisdiction  of  the 
])ermittees  of  the  Coachella  Valley 
M.SUCP/N(]CP  have  not  been  excluded 
from  this  critical  habitat  designation 


and  are,  therefore,  subject  to  the 
])rovisions  of  section  7  of  the  Act.  VVe 
have  not  analyziul  the  potential  for 
interference  of  nonpia  inittee  entities 
with  the  implementation  of  the 
Coachella  Valley  M.SIICP/NCCP  hecan.se 
we  believe  such  issues,  if  they  arise,  can 
he  anticipated  and  managed  bv 
connmmicating  and  working  with  our 
])artners  in  the  (k)achella  Valley  area. 

CA)iuinont  30:  One  commenter  stated 
that  iiermittees  of  tin;  (k)achella  Valiev 
M.SIKiP/NCXil’  should  he  relieved  of 
critical  habitat  obligations  as  long  as  the 
plan  is  pro])erly  functioning,  but  that 
nonjiermittees  within  the  plan  area 
should  obtain  no  such  benefits.  The 
commenter  a.sserted  that  giving 
nonparticipants  a  ‘‘free  ride”  is  an 
incentive  not  to  participate  in  large- 
scale  HCP/NCCPs. 

Rosponso  to  Coinnwnt  30:  To  onr 
knowledge,  we  have  not  excluded  any 
nontrihal  lands  not  explicitlv  covered 
by  the  Coachella  Valley  M.SHCP/NCCP 
from  this  critical  habitat  designation. 

Comments  Regarding  the  Economic 
Analysis 

(A)iunwnt  3 1 :  One  jieer  reviewer 
asserted  that  the  (iconomic  im|)act 
a.sse.ssment  under  section  4(h)(2)  of  the 
Act  must  take  into  account  the  large 
decline  in  land  values  that  has  occurred 
since  2()().'j,  es])ecially  in  dirsert  regions 
of  California. 

Response  to  (AJininent  31: 

Presnmahly,  the  ])(;er  reviewer 
antici])ated  that  the  DEA  would  estimate 
the  costs  of  the  designation  in  terms  of 
lost  development  opportnniti(;s, 
measured  in  terms  of  reduced  land 
values.  In  fact,  the  analysis  takes  a 
slightly  different  approach.  As 
described  in  Section  4.2  of  the  FTiA. 
incremental  project  modifications 
resulting  from  the  designation  are 
unlikely  in  mo.st  areas,  with  the 
exce])tion  of  unoccupied  portions  of 
Unit  3  in  the  City  of  Desert  Hot  .S])rings. 
Because  the  City  does  not  yet  have  an 
ajijjroved  HCP,  we  a.ssnme  that,  if 
development  occurs  in  this  area  and  a 
Federal  nexus  exists,  ])roject 
modification  co.sts  would  he  attributable 
to  the  designation.  As  a  jiroxv  for  the 
cost  of  such  project  modifications,  we 
use  the  per-housing-nnit  mitigation  fee 
cnrnmtlv  reipiired  imihu’  the  Coachella 
Valley  MSHCP/NCCP.  This  value,  as  of 
2012,  is  .Sl,2.')4  per  unit  in  low-density 
residential  develo])ments  and  S.'i.tiOO 
per  acre  of  commercial  and  industrial 
development.  The  MSHCP/NCCl^ 
mitigation  fees,  obtained  directly  from 
the  Coachella  Valley  Association  of 
(k)vernments,  rejiresent  the  best 
available  information  regarding  the  unit 
co.st  of  efforts  to  protect  the  plant. 


(A)nnnent  32:  One  commenter  stated 
that  in  the  event  that  the  Riverside 
County  f’lood  Control  and  Water 
Conservation  District  flood  control 
.systems  are  not  excluded  from  the 
critical  habitat  designation  from 
Astro^aliis  lenti<>inosiis  var.  coocheUoe, 
the  .Service’s  economic  analysis  of  the 
revised  critical  habitat  designation  for 
A.  I.  var.  coocheUae  will  need  to 
evaluate  the  iiotential  direct  and 
indirect  adverse  imjiacts  to  the  existing 
Cabazon  C’.hannel.  Chino  Canyon  Levee. 
Whitewater  River  Levee.  Mission  Creek 
Channel,  and  Desert  Hot  .Springs 
C’.hannel  Line  E  facilities  and 
surrounding  areas  that  include  hut  are 
not  limited  to:  (1)  Increa.sed  co.sts 
associated  with  spiicies  surveys  and 
.section  7  consultation  process;  (2) 
increa.sed  risk  that  the  flood  control 
systems  may  fail  to  provide  the  full 
measure  of  protection  to  the  jinblic  as  a 
result  of  lengthy  section  7  consultation 
process  and  implementation  of  any 
mitigation  reejnirements  (e.g., 
avoidance,  minimization,  onsite/offsite 
com])ensatorv,  etc.)  impo.sed  through 
that  ])rocess:  (3)  increased  costs  (e.g., 
increa.sed  flood  insurance  ratiis.  etc.) 
impo.sed  on  the  local  community 
through  the  National  Flood  Insurance 
Program  as  a  result  of  not  meeting 
FEMA  reiinirements;  (4)  potential 
damages  to  the  communities  that  may 
result  if  critical  maintenance  activities 
are  delayed;  (.'>)  additional  co.sts 
associated  with  duplicate  mitigation 
requirements;  (9)  potential  conflicts 
between  mitigation  reiinirements  and 
the  a.ssociated  existing  Hood  control 
facilities;  (7)  the  costs  a.ssociated  with 
amending  the  Coachella  Valley  M.SHCP/ 
N(X3’;  and  (8)  the  con.seqnential  costs  if 
the  final  rule  negates  the  successful 
implementation  of  the  Coachella  Valiev 
M.SHCP/NCCP. 

Response  to  (jonnnent  32:  The 
.Secretary  is  exercising  his  di.scretion  to 
exclude  all  lands  covered  under  the 
Coachella  Valley  MSHCP/NCiCP, 
including  Riverside  County  Flood 
Control  and  Water  Conservation  District 
lands,  from  this  critical  habitat 
designation  (see  E.xclnsions  Und(!r 
.Section  4(h)(2)  of  the  Act — Coachella 
Valley  M.SHCP/NCCP  .section  above). 

Comment  33:  F’onr  commenters 
ex])res.sed  concern  regarding  potential 
economic  impacts  the  designation  of 
critical  habitat  could  have  on  wind 
energv  firms  locatiul  within  the  critical 
habitat  designation. 

Response  to  (A)ininent  33:  Because  the 
areas  in  question  are  occupied  by 
Astrat’olns  lenti<’inosns  var.  coaeliellae 
and  any  project  in  these  areas  with  a 
Federal  nexus  would  require 
consultation  with  the  Service  under 


Federal  Register /  Yol.  78,  No.  30 /  Wednesday,  February  13,  201 3 /Rules  and  Regidations  10487 


.section  7  ol  the  Act  to  address  potential 
impacts  to  the  taxon,  the  economic 
analysis  for  the  critical  habitat 
designation  did  not  predict  project 
modification  costs  to  wind  energy 
interests  due  to  the  designation  of 
critical  habitat,  only  the  administratiye 
i:osts  of  adding  adyer.se  modihcation 
analyses  to  tlui.se  future  section  7 
consultations.  We.  therefore,  conclude 
that  potential  economic;  impacts  to  tluxse 
wind  energy  interests  will  he;  small. 

('.dmimmi  34:  One  commciuter  stated 
that  ln;c;au.s(i  the  costs  e.stimatcul  in  the 
DFA  are  low.  tluire  is  no  basis  for 
(iconomic  exclusion  of  any  of  the  arccas 
proposcul  as  critical  habitat  for 
Asini'^dlus  lantiginosus  yar.  codclwlliw. 

lidsponsd  to  Cjomnwnt  34:  llascul  on 
the  information  presented  in  the 
Fconomic  Analysis,  the  Secretary  is  not 
(ixccrcising  his  discretion  to  exclude  any 
areas  from  this  dccsignation  based  on 
(iconomic  impacts  (.scie  Fxclnsions  Based 
on  Fconomic  lmj)acts  sciction  ahoye  for 
more  dcctailed  discussion). 

(A)iunwnt  .V.7;One  commenter 
(ixprii.s.scul  ap])ri!ciation  for  the  S(!ryic:e’s 
chiar  separation  of  po.stdesignation 
ha.selinc!  costs  from  the  incremental 
future  costs  of  designation  in  the  I3EA. 

/fe.s/jon.se  to  CAunnuini  35:  We  thank 
the  commenter  for  their  reyiew  and 
comments. 

(Aunmeut  3(i:  A  comment  proyidcul  on 
thc!  DliA  statcis  that  because  the  majority 
of  the  proposed  critical  habitat  falls 
within  the  plan  anxi  of  the  (ioachella 
Valley  MSHClVNCCF.  .sccction  7 
consultation  costs  should  he 
significantly  strcxunlincul.  The  comment 
suggcists  that,  as  a  rcisult.  the  DEA 
oyerestimatexs  administratiye  impacts 
from  the  j)roj)o.sed  rciyised  designation. 

ndsponsd  to  (Joninidnt  36:  Thci  DEA 
ndicss  on  the  hcist  ayailahle  information 
on  administratiye;  costs.  comj)il(;d  from 
intc;ryiew.s  with  Sc;ryice  staff,  action 
agency  staff,  and  jeriyate  consultants. 
Although  consultation  costs  may  he 
.streamlined  for  projects  coyered  by  the 
Coachella  Valley  MSHCF/NCiCB  that 
hav  e;  a  Fedc;ral  n(;xns.  each  Federal 
action  still  re(pnr(;s  consultation  with 
the  Seryice  if  the  action  may  affect 
listt;d  speci(;s  or  critical  habitat, 
rlmrefore.  to  ayoid  nnder(;.stimating  the 
pot(;ntial  imj)acts  of  the  d(;signation,  the 
DEA  assiimt:.s  the  leyel  of  effort  rcupiired 
for  these  consultations  will  he  similar  to 
c;ffort  as.sociated  with  consultations 
nnd(;rtaken  for  actiyiti(;s  not  coyered  by 
anIlCP. 

(JoninuiiU  .V7;  One  commenter  as.serts 
that  thc  DEA  fails  to  proyide  supporting 
data  to  ju.stify  the  cost  of  section  7 
consultations. 

liesponse  to  Comment  37:  As 
described  in  Exhibit  2-2  of  the  DEA.  the 


consultation  cost  model  is  based  on  data 
gathi;r(;d  from  thn;;;  S(;ryici;  fii;ld  offices 
(including  a  reyiew  of  consultation 
records  and  interyiews  with  field  office 
staff),  telephone  interyiews  with  action 
agency  staff  (for  example,  BLM,  l‘’or(;st 
Seryice,  IJ.S.  Army  ('.or|)s),  and 
telephone  interyiews  with  priyati; 
consultants  who  ])erform  work  in 
support  t)f  p(;rmittees.  In  the  case;  of 
Seryice  and  Federal  agency  contacts,  we 
determined  tin;  typical  leyel  of  effort 
r(;qinred  tt)  compkite  seyeral  different 
typ(;.s  of  consultations  (hours  or  days  of 
time),  as  well  as  the  typical  (General 
Schedule  (CIS)  level  of  the  staff  member 
j)(!riorming  this  work.  In  the  case  of 
j)riyate  consultants,  we  interviewed 
repre.sentatiyes  of  firms  in  Clalifornia 
and  New  England  to  cletermine  the 
typical  co.st  charged  to  clients  for  these 
efforts  (for  example,  biological  survey, 
pre])aration  of  materials  to  sup])ort  a 
Biological  Assessment).  The  mock;!  is 
periodically  uj)dated  with  n(;w 
information  rc;ceiv(;d  in  the  course  of 
data  colk;ction  efforts  supporting 
(;conomic  analy.s(;s  and  public  comment 
on  more  r(;cent  critical  habitat  rnk;.s.  In 
addition,  the;  (IS  rat(;s  arc;  n|)clatc;cl 
annually. 

(Jonunf;nt  38:  One:  cc)mmc;ntc;r  .statc;s 
that  inc:rc;mc;ntal  c.osts  asscK:iatecl  with 
thc;  (lity  of  Desert  Hot  Springs  arc;  highly 
unlikely.  This  commenter  .statc:s  that 
costs  arc:  estimated  for  thc;  ck;vc;k)])mc;nt 
of  lands  k)c:atc;cl  within  thc;  iloodplain. 
whic;h  the  (lity  is  nnlikely  to  cleyc;lo|). 
Additionally,  the  c:c)mmentc;r  suggests 
that  c:onsnltation  may  he  unlikely 
hc;c;aiise  the  (lity  of  Dc;.sert  Hot  Springs 
will  soon  he  a  jiermittec;  of  the 
(Ic)ac;hella  Valk;y  MSHClVNCCP. 
Therefore,  the  c:ommc;ntc;r  a.sserts  that 
future  incremental  costs  arc;  inflated. 

Re.s/jo/j.se  to  (Joninwnt  38: 1’he  DEA 
ac:counts  for  the  unc;ertainty  assoc.iated 
with  thc;  potential  for  development 
within  thc;  floodplain  by  c;xclucling 
the.se  costs  from  the  low  c;.stimatc;  and 
inc;lucling  them  in  thc:  high  estimate. 

Our  intc;ryic;w  with  (lity  officials 
suggc;.stc;cl  that  thc;y  would  prefer  to 
avoid  ck;yc;lo])ment  within  thc: 
llc)c)clj)lain.  Hc)wc;vc;r,  hc;can.se  the  (lity 
has  no  offic:ial  rc;stric;tic)ns  jaeventing 
suc;h  development,  suc:h  ck:vc;k)pmc;nt  is 
pcKssihlc;.  Dc;yek)pment  projc;c:tions  for 
this  arc;a  arc;  ha.secl  on  Sonthc;rn 
(lalifornia  Association  of  (Ic)yc;rnmc:nts 
growth  forc;c;asts.  Until  the  (lity  of  Dc;sc;rl 
1  lot  .Springs  hec:c)mes  a  pc;rmittc;e  of  thc; 
Coachella  Valk:y  MSHCP/NCCP  via  a 
major  amc;nclmc;nt.  thc;se  costs  arc; 
cc)nsick;rc;cl  inc:rc;mc;ntal  to  thc;  basc;fine. 
Bec:ause  this  amcauhnent  had  not  yc;t 
hc:c;n  finalized  as  of  thc;  time  of  the 
c;c:onomic  analysis,  inc;rc;mc;ntal  c:c)sts 
are  c;.stimatecl.  In  addition,  sc;c:tic)n  7 


consultation  is  still  recpiirc;;!  for 
activities  with  a  f'caleral  nc;xus  that  are 
not  c:oyerc;cl  under  the;  Coachcjlla  Valley 
MSHCP/NCCP  and  may  aifc;c:t  li.sted 
spc;c;ies  or  c:ritic;al  habitat,  and,  as  a 
result,  thc;  i)c)tc;nti<d  for  inc:rc;mc;ntal 
impac:ts  will  still  exist  after  thc;  City  of 
Dc;sc;rt  Hot  .Springs  bc;cc)mc;s  a  permittc;c;. 

(A)ninu:nl  3f):  One  c:c)mmentc;r  statc;s 
that  thc;  low  c;stimate  of  administratiye! 
impac:ls.  as  ck;sc:rihc;cl  on  Page  4-2  of  thc; 
DEA,  is  not  c:k;arly  attributed. 

Itosponso  to  (A)iiunoni  39:  .Sc;c;tion  4.8 
of  thc;  DEA  ck;sc:rihc!s  in  ck;tail  thc; 
methodology  used  to  estimate 
inc:remc;ntal  administratiye  co.sts.  Thc; 
methodology  involves  ])rojecting  thc; 
consultation  history  from  the  ])ast  18 
years  forward.  In  partic;ular.  Exhibit  4- 
.l  prt;.sc;nts  the  ])rojt;c;tc;cl  number  of 
cionsultations  by  c;c:onomic:  ac:tivity  and 
c:ritic:al  habitat  unit.  This  exhibit  notcis 
which  projc;c:ted  c:onsultation.s — only 
those  oc:c:urring  on  thc;  Agna  Calientc; 
Ifeservation — are  c;xc:luck;d  from  the  low 
c;stimate.  All  othc;r  c:onsultations  arc; 
included  in  both  thc;  low  and  high 
c;.sti  mates. 

(A)iumont  40:  Ac;c:c)rcling  to  a  c;onuuc;nt 
suhmittc!cl  by  the  Agna  Calientc;  Band  of 
Cahuilla  Inclians,  thc;  DEA  inc:orrc;c:tly 
ick;ntific;s  thc;  Tribal  1  lahitat 
Conservation  Plan  ('I'HCP)  as  a  draft 
plan. 

Hosponso  to  (A)min<ni1  40:  The  Tribal 
Habitat  Con.servation  Plan  of  thc:  Agna 
Caliciiitc;  Band  of  Cahuilla  Inclians  is 
c:onsiclerc;cl  a  “draft”  plan  l)c;c:au.sc;  the 
.Sc;ryicc;  has  not  issnc;cl  an  inc:ick;ntal 
take  pc;rnut  associated  with  this 
clocaiment  under  sc;c:tion  10(a)(1)(B)  of 
the  Endangered  .S])c;cic;s  Act.  Text  has 
hc;c;n  ackk;cl  to  thc;  Final  Ec:c)nomic; 
Analysis  (FEA)  to  c:larify  this  a.ssertion. 
Additionally,  thc;  FEA  notes  that  the 
'rrihe  considers  this  plan  a  Tribal- 
approved.  final  clocaiment  and 
impk;nu;nts  it  as  such  for  land-use 
planning  on  all  Reservation  lands, 
ck;spite  having  withdrawn  thc;  rc;c]uc;.st 
fora  .sc;c;tic)n  10(a)(1)(B)  incadental  take 
permit. 

(A)mniont  41:  Acaairding  to  a  cannment 
suhmittc;cl  by  the  Agua  Calicaite  Band  of 
Cahuilla  Inclians,  the  DEA  inca)rrc;c:tly 
.statc;.s  thc:  size  of  thc;  Agna  Calientc; 
Indian  Rc;sc;ryation. 

liosponsc  to  Comment  41:  Thc;  aca  c;agc; 
rc;])c)rtc!cl  in  the  DEA  is  taken  from  thc; 
following  rciferenca::  'I'iller,  Vc;ronic;a  E. 
Vcilarde.  “Tilk;r's  (Inick;  to  Indian 
Country;  Ecamomic:  Profik;s  of  Anu;ric;an 
Indian  Resc;ryations.”  Bow  Arrow 
Publishing  Company,  200,1  (304).  Basc;cl 
on  upclatc;cl  information  jjrovided  by  thc; 
Tribe  in  this  c;c)mmc;nt,  the  FEA  c:c)rrc!c:ts 
the  ac:rc;agc;  of  the  Rc;sc;ryation  to  31 ,100 
ac:rc;.s. 
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(Annmcnt  -12;  One  c:oininent 
sul)mitt(!{l  by  the  Agua  (^aliente  Band  of 
Oahnilla  Indians  states  tliat  in  paragraph 
Kit),  tlie  UFA  ineoinully  icientifies  tlie 
’i’ril)e  as  the  party  that  engaged  in 
consultation  with  the  Servic:e  for  three 
])revious  i)roiects. 

Hnsponsa  to  CJoininont  42:  The  t(;xt 
has  h(!en  nsvised  in  the  I'l-iA  to  correctly 
indicate  that  the  Bureau  of  Indian 
Affairs,  and  not  the  Tribe,  engaged 
diuictly  in  consultation  with  the  Service 
for  past  projects  occurring  on  Agua 
Oaliente  Reservation  land. 

(Joniinont  42:  One  coininenter  states 
that  the  llEA  fails  to  include 
consideration  of  benefits  residting  from 
the  designation  of  critical  habitat.  In 
])articnlar,  this  coininenter  suggests  that 
the  DEA  fails  to  (luantifv  am:illarv 
benefits  including  the  protection  and 
iinjirovement  of  water  (]uality: 
jireservation  of  natural  liahitat  to  benefit 
other  sjiecies;  and  jnevention  of 
develojnnent  in  flood-jirone  areas, 
despite  exi.sting  economic  literature 
monetizing  these  benefits.  This 
coininenter  suggests  that  the.se  benefits 
should  he  asses.sed  and  (juantified 
where  possible  or  otherwise  included  in 
a  detailed  cpialitative  analysis. 

Response  to  (Joininent  43:  The 
primary  jnirjiose  of  this  critical  habitat 
designation  is  to  sii])])ort  the 
conservation  of  Astragolus  lenti^inosus 
var.  eooehelloe.  As  described  in  (Chapter 
.'j  of  the  DEA,  (juantification  and 
monetization  of  this  conservation 
benefit  recpiires  information  on  the 
incremental  change  in  the  jirohahility  of 
conservation  resulting  from  the 
designation.  Such  information  is  not 
available,  and,  as  a  result,  monetization 
of  the  jirimary  benefit  of  critical  habitat 
designation  is  not  possible. 

Other  ancillary  benefits  of  the 
designation  may  include:  Increased 
residential  property  values  adjacent  to 
preserved  hahitat;  increasetl  recreational 
opjKirtnnities;  jneservation  of  hahitat  for 
other  species:  and  imjirovements  in 
water  (|iiality,  among  others.  Although 
economic  literature  does  exist  that 
monetizes  similar  benefits,  these  studies 
are  necessarily  site-specific,  luir 
example,  using  benefits  transfer 
techniijues  to  e.stimate  changes  in 
residential  property  value  based  on  the 
exi.sting  economic  literature  would 
reipiire  knowledge  of  the  characteristics 
of  the  specific  lands  preserved  as  a 
result  of  the  designation  of  critical 
hahitat.  including  proximity  to 
residential  jiroperties  and  the  amount  of 
exi.sting  ojien  sjiace  in  the  area.  Without 
knowing  where  lands  will  he  jireserved 
(for  example,  through  mitigation  fees)  as 
a  result  of  this  designation,  it  is 
imjKissihle  to  e.stimate  such  benefits. 


Similarly,  (piantifving  benefits 
associated  with  improved  water  (jualitv 
would  reiiuire  information  regarding 
baseline  water  (piality,  hydrologic  and 
chemical  modeling  to  e.stimate  changes 
in  water  ipiality,  and  risk  analysis  to 
determine  avoided  human  health  risk 
ha.sed  on  changes  to  water  (|uality. 

'I’he.se  ty])e.s  of  analyses  are  beyond  the 
SCO])!!  of  the  DEA.  As  a  result,  benefits 
as.sot:iated  with  the  designation  of 
critical  hahitat  are  discus.sed 
(lualitatively. 

(Joininent  44:  One  coininenter 
expres.ses  concern  that  the  designation 
of  critical  hahitat  may  impact  routine 
maintenance  and  ojierations  of  the 
Colorado  River  Aijueduct  on 
Metropolitan  Water  District  of  Southern 
California  (MWD)  lands,  'fhese  activities 
may  include  aipieduct  inspection  and 
cleaning,  rejilacement  and  rebuilding  of 
infrastructure,  and  maintenance  of 
patrol  and  access  roads.  Additionally, 
the  comment  mentions  an  upcoming 
mine  jiit  reclamation  project  on  MWD 
lands  that  may  he  affected  by  the 
designation  of  critical  hahitat. 

Resj)onse  to  (Jonnnent  44:  As  of  the 
time  of  publication  of  the  DEA.  we  were 
unable  to  confirm  with  MWD  the  tvjies 
of  activities  ongoing  or  jilanned  for 
these  lands.  However,  in  information 
suhseiiuently  provided,  MWD  .states  that 
routine  maintenance  and  operations  of 
the  C.olorado  River  Aipieduct  do  not 
reipiire  the  involvement  of  a  Federal 
agency.  As  a  result,  activities  associated 
with  the  Colorado  River  Aipieduct  are 
unlikely  to  have  a  nexus  for  .section  7 
consultation.  Incremental  impac.ts  are 
therefore  not  anticipated  to  result  from 
these  activities.  The  mine  pit 
reclamation  project  may  have  a  Federal 
nexus  for  consultation  through  the  U.S. 
Army  Corps  of  Engineers  Clean  Water 
Act  section  404  jiermitting  process.  The 
FEA  has  been  revisetl  to  incorporate 
new  information  on  MWD  activities  in 
these  areas,  as  provided  in  the  imhlit: 
comment  and  the  information  received 
subsequent  to  the  submission  of  the 
DEA.  Administrative  impacts  are 
estimated  for  these  MWD  activities  in 
the  1-EA. 

Required  Delerminntinns 

Regulatory  Planning  and  Review 
(Exeeutive  Orders  I2fi(i(i  and  13533} 

Executive  Order  12800  inovides  that 
the  Office  of  Information  and  Regulatory 
Affairs  (01Ry\)  will  review  all  significant 
rules.  The  Office  of  Information  and 
Regulatory  Affairs  has  determined  that 
this  rule  is  not  significant. 

Executive  Order  13503  reaffirms  the 
jirincijiles  of  E.O.  12800  while  calling 
for  improvements  in  the  nation’s 


regulatory  .system  to  promote 
jiredictahility,  to  reduce  uncertainty, 
and  to  use  the  best,  mo.st  innovative, 
and  least  hurdensome  tools  for 
achieving  regulatory  ends.  The 
executive  order  directs  agencies  to 
consider  regulatory  apiiroaches  that 
reduce  hurdens  and  maintain  flexihilitv 
and  freedom  of  choice  for  the  public 
where  these  a|)])roaches  are  relevant, 
feasible,  and  consistent  with  regulatory 
objectives.  E.O.  13583  emphasizes 
further  that  regulations  nui.st  he  based 
on  the  best  available  .scienc.e  and  that 
the  rulemaking  process  must  allow  for 
])uhlic  ])artii:i])ation  and  an  ojien 
exchange  of  iileas.  We  have  develojied 
this  rule  in  a  manner  consistent  with 
the.se  requirements. 

Regulatorv  Flexihilitv  Act  (5  l^.S.Ch  301 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(RFA;  5  U.S.C.  801  et  seq.),  as  amended 
by  the  Small  Business  Regulatory 
Enforc.ement  Fairness  Act  (SBREFA)  of 
1908  (5  U..S.G  801  et  .sei/.).  whenever  an 
agenc.y  must  jmhlish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  iniqiare  and  make  available 
for  |)uhlic  comment  a  regulatorv 
llexihility  analysis  that  de.scrihes  the 
effects  of  the  rule  on  small  entities 
(small  husine.sses.  small  organizations, 
and  small  government  jurisdictions). 
However,  no  regulatory  llexihility 
analysis  is  required  if  the  head  of  an 
agenc.y  certifies  the  rule  will  not  have  a 
signific.ant  economic  imjiact  on  a 
substantial  nnmher  of  small  entities. 

The  SBREF’A  amended  the  RF’A  to 
require  F’ederal  agencies  to  provide  a 
certification  statement  of  the  factual 
basis  for  certifying  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  numher  of  small  entities. 

In  this  final  rule,  we  are  certifying  that 
the  critical  hahitat  designation  for 
Astragalus  lentiginosns  var.  eoachellae 
will  not  have  a  significant  economic 
impact  on  a  substantial  numher  of  small 
entities.  The  following  discu.ssion 
explains  onr  rationale. 

According  to  the  Small  Business 
Administration,  small  entities  include 
small  organizations,  such  as 
independent  nonprofit  organizations; 
small  governmental  jurisdictions, 
including  sc.hool  hoards  and  city  and 
town  governments  that  .serve  fewer  than 
50, ()()()  residents;  as  well  as  small 
husines.ses.  Small  husinesses  inclnde 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  le.ss  than  S5  million  in 
annual  .sales,  general  and  heavy 
construction  businesses  with  le.ss  than 
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,$27..')  inillion  in  annual  business, 
spiicial  trade  contractors  doing  le.ss  tlian 
,S11..')  inillion  in  annual  business,  and 
agricultural  businesses  wilb  annual 
sales  less  than  .S7.')().()()().  To  determine 
if  potential  economic  impacts  on  tbe.se 
.small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule,  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  “significant  economic 
impact”  is  meant  to  apply  to  a  tyjiical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  couki 
significantly  affect  a  substantial  number 
of  small  entities,  we  consider  the 
nnml)er  of  small  entities  affected  within 
particular  tyi)es  of  economic  activities 
(e.g..  residential,  commercial,  and 
industrial  development;  water 
management  and  use;  transportation 
activities;  energy  develojunent;  sand 
and  gravel  mining;  and  Tribal 
activities).  We  apply  the  ".substantial 
number"  test  individually  to  each 
indii.strv  to  determine  if  certification  is 
appropriate.  However,  the  ,SBREFA  does 
not  explicitly  define  "suh.stantial 
miml)(!r"  or  "significant  economic 
impact.”  Hon.setiuently.  to  assess 
whether  a  "suh.stantial  numher”  of 
small  entities  is  affected  hv  this 
designation,  this  analvsis  considers  the 
relative  numher  of  small  entities  likely 
to  he  impacted  in  an  area.  In  some 
circumstances,  especially  with  critical 
habitat  designations  of  limited  extent, 
we  may  aggregate  across  all  industries 
and  consider  whether  the  total  numher 
of  small  entities  affected  is  substantial. 

In  estimating  the  numher  of  small 
entities  potentially  affected,  we  also 
consider  whether  their  activities  have 
any  Federal  involvement. 

Designation  of  critical  habitat  only 
affects  activities  authorized,  funded,  or 
carried  out  h\’  Fediaal  agencies.  .Some 
activities  are  unlikelv  to  have  anv 
Federal  involvement  and  .so  will  not  lie 
affected  by  critical  habitat  designation. 

In  areas  where  the  sjiecies  is  jiresent. 
Federal  agencies  already  an;  recpiired  to 
consult  with  us  under  section  7  of  the 
Act  on  activities  they  authorize,  fund,  or 
carry  out  that  may  affect  /\str(i<’(ilus 
lantiginosiis  var.  cof/c7?e//oe.  Fed(?ral 
agencies  also  must  consult  with  us  if 
their  activities  may  affect  critical 
habitat.  Designation  of  critical  habitat, 
therefore,  could  result  in  an  additional 
economic  impact  on  small  entities  due 
to  the  recpiirement  to  reinitiate 
consultation  for  ongoing  Federal 
activities  (see  A/jp//co//o/7  of  tho 
"Advorso  Modification  Standard’' 
section). 


In  our  final  economic  analysis  of  the 
critical  habitat  designation,  we 
evaluated  the  ])otential  economic  effects 
on  small  business  entities  resulting  from 
conservation  actions  ndated  to  the 
listing  oi  Astragal  ns  hn^tiginosns  var. 
coachcllac  and  the  (kisignation  of 
critical  habitat.  The  analysis  is  based  on 
the  estimated  impacts  a.ssociated  with 
the  rulemaking  as  described  in  (;ha])ter.s 
1  through  4  and  Appendix  A  of  the 
analvsis  and  evaluates  the  potential  for 
economic  impacts  related  to:  (1) 
Residential,  commercial,  and  industrial 
development;  (2)  water  management 
and  u.se;  (3)  transportation  activities;  (4) 
energy  develojiment;  (.'>)  .sand  and  gravel 
mining:  and  (ti)  Tribal  activities. 

Estimated  incremental  impacts  of  this 
critical  habitat  designation  consist 
primarily  of  additional  administrative 
co.st  of  considering  adver.se  modification 
during  section  7  consultation  and 
incremental  project  modification  costs 
resulting  from  activities  not  covered 
under  the  Coachella  Valley  M.SHf;P/ 
NCCF.  The  .Service  and  the  action 
agency  an;  the  only  entities  with  direct 
compliance  costs  a.ssociated  with  this 
critical  habitat  designation,  although 
small  entities  may  ])articipate  in  .section 
7  consultation  as  a  third  |)arty.  It  is, 
therefore,  po.ssihle  that  the  small  (;ntitie.s 
may  spend  additional  time  considering 
critical  habitat  during  section  7 
consultation  for  Astrag(dns  Icntiginosns 
var.  coaclndlac.  Tin;  Fl^A  indicates  that 
the  incnimental  impacts  ])otentially 
incurred  by  small  entities  are  limited  to 
development  activities. 

The  FEA  (;.stimate.s  annualized  ])roject 
modification  co.sts  of  ap])roximately 
.S52.()()()  in  Unit  3,  and  annualized  third 
party  administrative  costs  ranging  from 
.SI. 50  to  .S203,  depending  on  whether  a 
consultation  is  formal  or  informal  and 
whether  the  jiroject  location  is 
considered  occnjjied  or  unoccupied, 
distributed  acro.ss  all  four  units.  Becau.se 
information  on  the  numher  of  projects 
or  developers  likely  to  he  affected  is  not 
available,  the  FEA  assumes  that  a  single 
developer  hears  all  costs  associated  with 
growth  in  proposed  revised  critical 
habitat.  Under  this  assum])tion,  S52,2(i() 
in  incremental  costs  would  accrue  to 
one  develop!;!'  pi;r  y(;ar.  Assuming  the 
average;  small  entity  has  annual 
revenues  of  approximately  .S5.1  million, 
this  annualized  im|)acl  rejiresents 
ajiproximately  one  percent  of  annual 
revenues.  The  assumption  that  all  costs 
accrue  to  one  dev(;h)p(;r  likely  ov(;rstat(;s 
the  imjiact  significantly:  thus,  we 
(;.stimate  lncr(;mental  impacts  to  small 
developers  of  le.ss  than  one  jiercent  of 
annual  revenues. 

The  FEA  also  concludes  that  none  of 
the  governmental  entities  with  which 


the  .Service  might  consult  on  Astragalus 
Icntiginosns  var.  coachcllac  for  wat(;r 
management  and  u.se,  transportation, 
mining,  energy  deveh)pm(;nt,  or  Tribal 
activities  meet  the  (h;finitions  of  small 
as  defined  hv  the  .Small  Business 
Administration  (.SBA)  (lEc  2012.  ]).  A- 
4-y\— 5);  therefore,  impacts  to  small 
governmental  entities  due  to 
transjiortation  and  habitat  management 
activities  are  not  antici])ated. 

In  summary,  we  considered  whether 
this  designation  would  result  in  a 
significant  economic  effect  on  a 
substantial  numher  of  small  (;ntities. 
Basi;d  on  the  above  rea.soning  and 
currently  available  information,  we 
conchul(;d  that  this  rule  would  not 
result  in  a  significant  economic  impact 
on  a  substantial  numher  of  small 
entities.  Therefore,  we  are  certifying  that 
the  designation  of  critical  habitat  for 
Astragalus  Icntiginosns  var.  coachcllac 
will  not  have  a  significant  economic 
im])act  on  a  substantial  nnmher  of  small 
(aitities,  and  a  regulatory  flexibility 
analysis  is  not  reciuiretl. 

Iincrgv  Snj)j)lv,  Distribution,  or  Use — 
Executive  Order  1321 1 

Executive  Order  13211  (Actions 
Conc(;rning  Regulations  That 
.Significantly  Affect  Energy  .Supply, 
Distribution,  or  Use)  re(|uires  agencies 
to  prepan;  .Statements  of  Energv  Effects 
when  undertaking  certain  actions.  OMB 
has  ])rovided  guidance  for 
imph;m(;nting  this  Executive  Ord(;r  that 
outlines  nine  outcomes  that  may 
constitute  “a  significant  adv(;r.se  (;ffect” 
when  compared  to  not  taking  the 
regulatory  action  under  consideration. 

The  economic  analysis  finds  that 
noin;  of  these  criteria  are  relevant  to  this 
analysis.  Thus,  ha.sed  on  information  in 
the  economic  analysis,  energy-relat!;d 
imjjacts  associated  with  Astragcdiis 
Icntiginosns  var.  coachcllac 
conservation  activities  within  critical 
habitat  are  not  exjjected.  As  such,  the 
designation  of  critical  habitat  is  not 
(;xj)ected  to  signiiu:antly  affect  energy 
.suppli(;.s,  distribution,  or  use.  Therefon;, 
this  action  is  not  a  significant  energy 
action,  and  no  .Statement  of  Energv 
Effects  is  r(;(iuired. 

Unfunded  Mandates  Heforin  Act  (2 
U.S.C.  1501  ct  scq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U..S.U.  1501  ct 
sc(].],  we  make  the  following  findings: 

(1)  This  rule  will  not  produce  a 
Federal  mandate.  In  general,  a  Federal 
mandate  is  a  jnovision  in  legislation, 
statute,  or  regulation  that  would  imjiose 
an  enforceable  duty  upon  State,  local,  or 
tribal  governments,  or  the  private  sector, 
and  inchi{h;s  both  “Federal 
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intorgoverninontal  niandates”  and 
“Federal  private  sectc)!'  mandates.’' 

These  ttniiis  are  defined  in  2  IJ..S.C. 
(i.'i8(.'i)-(7).  "Federal  intergovernmental 
mandate!”  includes  a  regulation  that 
“would  impose  an  enforceahle  duty 
n])on  State,  local,  or  tribal  governments" 
with  two  exceptions.  It  excludes  “a 
condition  of  Federal  assistane:e.”  It  also 
(!xclu(les  “a  duty  arising  from 
participation  in  a  voluntary  Federal 
program.”  unless  the  r(!gnlation  “relates 
to  a  then-exi.sting  Federal  program 
muler  which  .$300. ()()(),()()()  or  more  is 
j)rovi(le(l  annually  to  .State,  local,  and 
tribal  governments  under  entitlement 
authority.”  if  the  ])rovision  would 
“increase  the  stringency  of  conditions  of 
assistance”  or  “place  caps  upon,  or 
otherwise  d(!crease.  the  Federal 
riovernment’s  responsibility  to  provide 
funding,”  and  the  .State,  local,  or  tribal 
governments  “lack  authority”  to  adjust 
accorilingly.  At  the  time  of  enactment, 
these  entitlement  programs  were: 
Medicaid;  Aid  to  Families  with 
D(!pen(lent  Children  work  ])rograms; 
Child  Nutrition:  Food  .Stamps;  Social 
.Stii'vices  Block  Crants:  Vocational 
Rehabilitation  .State  Crants:  Foster  Care, 
Adoption  Assistance,  and  Independent 
hiving:  Ihimily  .Support  Welfare 
.Services;  and  Child  .Support 
Enforcement.  “Federal  ])rivate  sector 
mandate”  includes  a  regulation  that 
“would  impo.se  an  enforceahle  duty 
upon  the  private  sector,  exce])t  (i)  a 
c;ondition  of  Federal  assistance  or  (ii)  a 
duty  arising  from  ])articipation  in  a 
voluntary  Federal  program.” 

The  (hisignation  of  critical  habitat 
does  not  im])ose  a  legally  binding  duly 
on  non-Federal  Covernment  entities  or 
jjrivate  parties.  Under  the  Act.  tlm  only 
regulatory  effect  is  that  Federal  agencies 
must  ensure  that  their  actions  do  not 
destrov  or  adversely  inotlifv  critic.al 
habitat  under  .section  7.  While  non- 
Federal  entities  that  receive  Fechiral 
funding,  assistance,  or  ]jerinits,  or  that 
otherwise  recjidre  a])proval  or 
authorization  from  a  Federal  agi:ncy  for 
an  action,  may  he  indirectly  impacted 
by  the  designation  of  critical  habitat,  the 
legally  hiniling  duty  to  avoid 
destruction  or  adverse  modification  of 
critical  habitat  rests  .s(|uarely  on  the 
Federal  agency.  Furthermore,  to  tin! 
extent  that  non-Federal  entities  are 
indir(!ctly  impacteil  because  they 
receive  Federal  a.ssi.stance  or  |)artici])ate 
in  a  voluntary  Fechaal  aid  ])rogram,  the 
Unfunded  Mandates  Reform  Act  would 
not  aj)jdy,  nor  would  critical  habitat 
.shift  the  costs  of  the  large  entitlement 
programs  listed  above  onto  .State 
governments. 

(2)  We  do  not  believe  that  this  rule 
will  significantly  or  nni(juely  affect 


small  gov(!rnments  l)ec;ause  it  would  not 
produce  a  Fedcnal  mandate  of  $100 
million  or  gr(!ater  in  any  year;  that  is.  it 
is  not  a  “significant  regulatory  action” 
iiiuh!!'  the  Unfnnd(!d  Mandates  R(!form 
Act.  TIk!  FEA  concludes  incremental 
impacts  may  occ:ur  due  to 
administrative  co.sts  of  section  7 
consultations  for  d(!V(!lo])m(!nt, 
trans])ortation,  and  flood  control 
projects  activities;  however,  these  are 
not  (!xi)ected  to  significantly  affect  small 
governments.  Incremental  impacts 
stemming  from  various  species 
con.servation  and  development  control 
activities  are  (!xpecte(l  to  h(!  borne  by 
tlu!  Federal  CJovernment,  .State  agencies, 
local  water  and  flood  control  districts, 
and  wind  energy  and  mining  companies 
that  are  not  considered  small 
governments.  Consec|uently,  we  do  not 
l)elieve  that  the  critical  habitat 
designation  would  significantly  or 
nniciuely  affect  small  government 
entities.  As  such,  a  .Small  Government 
Agency  Plan  is  not  reejnired. 

Takings — Exaciitiva  Ordar  12()3() 

In  accordance  with  E.O.  12()3() 
(“Governm(!nt  Actions  and  lntt!rierence 
with  (ionstitutionallv  Protectcul  Private 
Pro])(!rty  Rights”),  we  analvzed  the 
])otential  takings  implications  of 
designating  critical  habitat  for 
Asiragalus  lanliginosiis  var.  caachallaa 
in  a  takings  im|)lic:ations  assessment.  As 
discn.ssed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
actions.  Although  |)rivate  parties  that 
receive  Federal  funding,  assistancj!,  or 
reepdre  approval  or  authorization  from  a 
F(!deral  agency  for  an  action  may  hi! 
indirectly  iin])acted  by  the  designation 
of  critical  habitat,  the  legally  binding 
duty  to  avoid  de.struction  or  adverse 
modification  of  critical  habitat  rests 
squanily  on  the  Imderal  agency.  The 
takings  inij)lications  a.ssessment 
c:onclude.s  that  this  designation  of 
critical  habitat  for  Astragalus 
lantiginosus  var.  coachallaa  does  not 
])ose  significant  takings  implications  for 
lands  within  or  affected  by  the 
designation. 

Fadaralisin — Exacutive  Order  13132 

In  accordance  with  Executive  Order 
13132  (Federalism),  this  rule  does  not 
have  significant  Federalism  effects.  A 
lederalism  impact  snnnnarv  statement  is 
not  r(!(]uire(l.  In  keeping  with 
Department  of  the  Interior  and 
Department  of  Commerce  policy,  we 
requested  information  from,  and 
coordinated  (levelo])ment  of,  this 
critical  habitat  designation  with 
ajjpropriate  .State  r(!sonrce  agencies  in 
California.  We  did  not  receive 
comments  from  .State  agencies.  Th(! 


designation  of  critical  habitat  in  areas 
currently  occnpi(!d  by  Astragedas 
lentiginosus  var.  coacbellae  may  imj)os(! 
nominal  additional  regulatory 
r(!.strictions  to  tho.sc!  cnrr(!ntly  in  place 
and,  therefore,  is  expected  to  have  little 
incremental  impact  on  .State  and  local 
governments  and  their  activities.  'I’he 
designation  may  hav(!  some  h(!nefit  to 
the.se  governments  in  that  the  areas  that 
contain  the  physical  or  biological 
features  es.sential  to  the  conservation  of 
the  species  are  more  clearly  ilefined. 
and  the  elements  of  the  features  of  the 
habitat  necessary  to  the  conservation  of 
the  species  an!  specifically  identifuKl. 
This  information  does  not  alter  where 
and  what  federally  s})onsored  activities 
may  occur.  However,  it  may  assist  local 
governments  in  long-range  planning 
(rather  than  having  them  wait  for  ca.se- 
hy-case  .section  7  consultations  to 
occur). 

Where  .State  and  local  governments 
require  aj)proval  or  authorization  from  a 
F(!deral  agency  for  actions  that  mav 
affect  critical  habitat,  consultation 
under  section  7(a)(2)  would  h(!  r(!(inired. 
While  non-E’ederal  entities  that  receive 
Federal  funding,  assi.stance,  t)r  permits, 
or  that  otherwise  nKjuire  aj)j)roval  or 
authorization  from  a  Federal  agenev  for 
an  action,  may  he  indirectly  impacted 
hv  the  d(!,signation  of  critical  habitat,  the 
legally  binding  duty  to  avoid 
de.struction  or  adverse  modification  of 
critical  habitat  nnsts  stjuarely  on  the 
F(!deral  agency. 

Oivil  Justice  Eeforiu — Executive  Order 
12983 

In  acc{)rdance  with  Executive  Order 
12988  (Civil  )u.stice  Reform),  the  Office 
of  the  .Solicitor  has  determined  that  the 
rule  does  not  unduly  burden  the  judicial 
system  and  that  it  meets  the  ap])licahle 
standards  set  forth  in  .sections  3(a)  and 
3(h)(2)  of  the  Order.  We  are  designating 
critical  habitat  in  accordance  with  the 
provisions  of  the  Act.  This  final  rule 
identifies  the  elements  of  phvsical  or 
biological  features  essential  to  the 
conservation  of  the  Astragalus 
lentigiuosus  var.  coacbellae  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
species.  'I’lie  designated  areas  of  critical 
habitat  are  presented  on  maps,  and  the 
rule  provides  several  options  for  the 
interested  public  to  obtain  more 
detailed  information,  if  desired. 

Paperwork  Heductiou  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  requin! 
apj)roval  hv  (1MB  under  the  Paperwork 
Reduction  Act  of  199.3  (44  U..S.C.  3301 
et  seq.)-  This  rule  will  not  impose 


Federal  Register / Yol.  78.  No.  30/ Wednesday,  February  13,  2013 /Rules  and  Regulations 


10491 


recordkejiping  or  reporting  requirements 
on  State  or  local  govcanments, 
individuals,  busiue.sses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
nujuinul  to  respond  to.  a  collection  of 
inibrmation  unless  it  dis|)lays  a 
cnrnmtlv  valid  OMH  control  number. 

Ndlional  Hnvironnidntal  Policy  Act  (-42 
IKS.a.  4321  ct  siH].) 

It  is  onr  ])osition  that,  outside  the 
jurisdiction  ot  the  l)..S.  (’.onrt  ol  A])j)eals 
for  the  Timth  (arcnit.  we  do  not  need  to 
prepare  (mvironmental  analyses 
])nr.snant  to  the  National  iMivironmental 
Policy  Act  (NFI’A;  42  U.S.C.  4321  ct 
sc(j.)  in  connection  with  designating 
critical  habitat  under  the  Act.  We 
published  a  notice  outlining  onr  reasons 
for  this  (hitermination  in  the  Federal 
Register  on  October  2.'i.  1983  (48  l’’R 
49244).  This  position  was  iqjheld  hy  the 
U.S.  (ionrt  of  Ap])eals  for  tin;  Ninth 
(iircnit  [Douglos  (ioiintv  v.  Bobbitt,  48 
F.3d  14t).'i  (tHh  Cir.  ItttK'j).  c;ert.  denied 
.'IKi  U.S.  1042  (1990)). 

(lo\’crnjucnt-to-(iovcmnuoit 
Bclationsbip  With  Tribes 

In  accordance  with  the  Pnisidemt's 
memorandnm  of  April  29.  1994. 
(lovernment-to-f Government  Relations 
with  Native  American  I’lihal 
('lovernments  (.It)  FR  22t).'jl).  F.O.  1317.'j. 
and  the  Department  of  the  Interior’s 
manual  at  .112  DM  2.  we  niadily 
acknowledge  onr  responsihilitv  to 
commnnit:ate  meaningfully  with 
recogniz(;d  Federal  tribes  on  a 
govermmmt-to-government  basis.  In 


accordance  with  .Secretarial  Oreler  3200 
of  )nne  .1.  lt)97  (Ammican  Indian  Tribal 
Rights,  Feubaal-Trihal  Trust 
Res|)onsil)ilities,  and  the  Hiulangeinal 
.Sp(!ci(!s  Act).  w(!  reaidily  acknowledge 
onr  reisponsihilities  to  work  directlv 
with  tribes  in  develo|)ing  programs  for 
healthy  eco.systeans,  to  acknowledge  that 
tribal  lands  are  not  subject  to  the  same 
controls  as  Federal  public  lands,  to 
nanain  sensitive  to  Indian  culture!,  anel 
te)  make  iide)rmation  available!  te)  trih(!S. 

In  the  pre)i)e)seel  revisieens  to  ea’itie.al 
h;ihit;it  ])nhlishe!el  in  the  Federal 
Reigisler  e)n  Angn.st  2.1.  2011  (70  FR 
13224),  we  preepo.seel  iippreeximately  310 
;ie:  (128  ha)  in  Unit  1  within  the 
he)nnelarv  e)f  the  Me)re)nge)  Hanel  e)f 
Missieen  Inelians  Reservatieen.  anel  180  iee; 
(231  ha)  in  Unit  2  within  the  honnelarv 
e)f  the  Agna  (Galieaite  ll;md  e)f  Uahnilla 
Inelians  Reservatieen,  iis  e;ritie'.al  habitat 
fe)r  Astrogohis  Icntiginosus  var. 
coacbclloc.  We!  weakeel  elireally  with  the 
triheis  te)  ele!te!rmine!  eaxnieemie:  anel  eether 
bnrelens  expealeel  te)  result  fre)m  e:ritie:al 
hcihitat  elesignatie)))  e)n  trihiil  hmels.  :mel 
iis  i)  re!snlt  e)f  infe)rm;itie)n  exeihangeel  .mel 
in  e'.e)nsiele!ratie)n  e)f  imi);ie:ts  te)  e)nr 
ge)ve!rnme!nt-le)-ge)ve!rnme!nt  re!h)tie)n.ship 
with  trihers  anel  e)nr  eairrent  <mel  fntnre! 
e;e)n.se!rvatie)n  partne!rshi]).s.  the  .SeuaeUiery 
is  e!xe!re:i.sing  his  eii.seae!tie)n  te)  e!xe:lnele! 
iill  liinels  within  trihid  reeservatie)!) 
benmeliiries  meeeting  the!  ele!finitie)n  e)f 
ea  itieail  habitat  ibr  Astr(ii>obis 
Icntii’inosiis  veer,  coochcliac  fre)m  this 
fiiiiil  re!vi.se!el  elersignatieen  emele!r  seelieen 
4(h)(2)  e)f  the!  Ae;t  (seu!  Exe;ln.sie)n.s  Unele!r 
.Se!e:tie)n  4(1))(2)  e)f  the  Ae;t — Tribal  Fanels 
.se!e:tie)n  aheeve). 


References  (Gited 

A  e:e)mple!te!  list  e)f  all  re!fe!re!ne;e!S  eate!el 
is  av.iilahle!  e)n  the  Inteuiiet  iit  http:// 

\v\\  \v.rc>>olations.^ov  emel  npe)n  re!eine!st 
ire)m  the!  (Garlsheiel  Fish  anel  Wilellife 
(Iffiea!  (se!e!  FOR  FURTHER  INFORMATION 
CONTACT). 

Aiilhor(s) 

The!  ])rimiiry  antheers  e)f  this 
rideeiuiiking  are  the  stedf  me!mhe!rs  e)f  the! 
(Garlsheiel  Fish  iinel  Wilellife  ()ffie:e. 

List  of  Siil)jec:ls  in  .10  CGFR  Part  17 

Fnelangereel  anel  threateneel  speeaes, 
Expeerts.  Impeerts,  Repeerting  ;mel 
leeaerelkeeiping  reeejinrements. 
'rnm.spe)rtatie)n. 

Regulation  Promulgation 

Ae;e;e)relingly.  we  amemel  ])art  17. 
snhediapter  B  of  e;hapter  1.  title  10  e)f  the 
(Ge)ele!  e)f  Feeleral  Reegideitions,  as  seet  Ibrtli 
he!le)w: 

PART  17— [AMENDED] 

■  1 .  The  antheerity  e:itatie)n  tbr  pent  1 7 
e;e)ntimie!.s  te)  rexiel  as  fe)lle)ws; 

Aeillieerily:  10  tl..S.{;.  1301-1407;  1,131- 
1144;  iiiiel  4201-4241.  imleess  eilheerwise! 
n()te!(l. 

■  2.  Amenel  17.12(h)  by  rewising  the 
e!ntry  fbr  "Astragahis  Icntiginosiis  veer. 
coocbclloc”  nneler  Fleiweaang  Plemts  in 
the  List  e)f  Enelangei’eel  anel  Threeateneul 
Phmts  te)  reaiel  as  fblle)ws: 

§  17.12  Endangered  and  threatened  plants. 

***** 

(h)  *  *  * 
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Species 

- Flistoric  range 

Scientific  name  Common  name 

Family  Status  When  listed  Critica^^habi- 

Special 

rules 

Flowering  Plants 


Astragalus  Coachella  Valley  U.S.A.  (CA) .  Fabaceae .  E  647  17.96(a)  NA 

lentiginosus  var.  milk-vetch. 

coachellae. 


■  3.  Amend  ^  1 7.n(i(a)  1)V  revisin”  the 
entry  for  "Astru^ulus  Ianti<^inosus  var. 
coachulldu  (Coachella  Valiev  milk- 
vetch)”  under  Family  Fahaceae  tt)  read 
as  follows: 

§17.96  Critical  habitat — plants. 

(a)  Flowering  phints. 
***** 

Family  Fahaceae:  Astragalus 
lentiginosus  var.  couchelloe 
(Coachella  Valley  milk-vetch) 

(1)  Critic:al  habitat  units  are  depicted 
lor  Riverside  County,  on  the  ma])s 
below. 

(2)  Within  these  annis,  the  primary 
constituent  element  of  the  ])hvsical  or 
l)ioloi»ical  features  es.sential  to  the 
conservation  of  Astrngolns  lentiginosus 
var.  eoochellae  c:onsists  of  sand 
formations  as.sociated  with  the  sand 
transport  system  in  Coac;hella  Valley. 
California.  The.se  sand  Idrmations  have 
the  following  features: 

(i)  They  are  active  sand  dimes, 
stabilized  or  partially  stabilized  sand 


dimes,  active  or  stabilized  sand  fields 
(including  hummocks  forming  on 
leeward  sides  of  shrnhs),  ejjhemeral 
sand  fields  or  dimes,  and  (Invial  sand 
deposits  on  floodjilain  terraces  of  active 
washes. 

(ii)  They  are  found  within  the  fluvial 
sand  depositional  areas,  and  the  aeolian 
sand  .source,  transport,  and  depositional 
areas  of  the  .sand  transport  .system. 

(iii)  They  comjirise  .sand  originating 
in  the  hills  siirronnding  Coachella 
Valley  and  alluvial  deposits  at  the  base 
of  the  Indio  Hills,  which  is  moved  into 
the  valley  by  water  (fluvial  transport) 
and  through  the  valley  by  wind  (aeolian 
transport). 

(3)  Critical  habitat  does  not  include 
manmade  structures  (such  as  hnildings. 
aqueducts,  runways,  roads,  and  other 
paved  areas)  and  the  land  on  which  thev 
are  located  existing  within  the  legal 
honndaries  on  March  l.'i,  2013. 

(4)  (irilical  luibilot  map  units.  Data 
layers  defining  map  units  were  created 
using  a  ha.se  of  U.S.  Ceological  Siirvev 


7. .1' quadrangle  majis.  Critical  habitat 
units  were  then  mapped  using  IJniver.sal 
Transverse  Mercator  (HTM)  zone  11. 
North  American  Datum  (NAD)  1083 
coordinates.  The  maps  in  this  entrv.  as 
modified  by  any  accomjjanying 
regulatory  text,  establish  the  boundaries 
of  the  critical  habitat  designation.  The 
coordinates  or  plot  points  or  both  on 
which  each  ma])  is  ha.sed  are  available 
to  the  public  at  the  Service’s  Internet 
site,  http://www.fws.go\'/earIsbad/(ilH/ 
CFmXUS.btinl.  http:// 
www.regnlalions.gov  u\  Docket  No. 
l’\VS-R8-FS-2()l  1-0004,  and  at  the 
field  office  responsible  for  this 
designation.  Yon  may  obtain  field  office 
location  information  by  contacting  one 
of  the  Service  regional  offices,  the 
addre.sses  of  which  are  listed  at  .'lO  CFR 
2.2. 

BILLING  CODE  4310-55-P 

(.'))  ,\ote:  Index  map  of  four  critical 
habitat  units  designated  iov  Astragalus 
lentiginosus  var.  coachellae  follows: 


Filial  Ciitical  Habitat  for  .htragahn  lefifightoius  var.  cocchelJae  (Coachella  \'aUey  MilkA’etch). 

Rivei  "ide  Couiiry,  C  alifoniia 
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(7)  Unit  2:  VVliitowiitnr  Riven-  Systenn.  (i)  Note;:  Maj)  of  Unit  2  follows: 


Final  Critical  Habitat 
Roads 


Fiual  Ci-itical  Habifat  for  Aitragnlin  lemigwosu^  var.  coccheUae  (Coachella  \'aUey  Milk-^’etch). 

Unif  2,  Riveiikle  Counn*,  C  alifornia 
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Fiual  Ciidcal  Habitat  foi  As  fragalin  lemiginom'i  vai .  coach eUae  (CoacIi«lla  'V'aU^'V  Milk-'V’etcli), 

Uait  3.  River5id«‘  C  ounty.  C  alifoi  iiia 
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(0)  Unit  4:  Thousand  l^alnis  System. 


(i)  Note:  Maj)  of  Unit  4  follows: 


Final  Critical  Habitat 


Final  Ciitical  Habifat  for  A^tragnJu^  leudghtoau'i  var.  caccheHae  (Coaclitlla  %  alley  ecch), 

Uuif  4,  Riverside  Couiih',  Califoraia  _ 


t'isf 

tS?. 
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Oiil(!(l;  l''(!l)niiiry  1.  201  a. 

Mifliai;!  |.  Hi;aii, 

Actin’’  Principal  D(:])nt\'  Assistant  Sccrctarv 
for  Pish  and  Wildlife  and  Parks. 

IKK  Doc.  aOKMKtKH)  I-ilcd  2-]2-i:i:  H:4r)  ain| 
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